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J. Brown's Cases in Parliament, 8 vols.. 1702 — 1800 
M. P. Brown's Supplement to R orison's Dictionary of Decisions, 
Court of Session (Scot land). 5 vols. 

M. P. Brown’s Synopsis of Decisions, Court of Session (Scot- 
land), 1 voU. 1532 — 1827 

Broderip and Bingham’s Reports, Common Pleas, 3 vols., 1819 
44 — ... ... . . • « # , # 

Broderick and Fremantle’s Ecclesiastical Reports, Privy 

Council. 1 vol., 1705 — 1801 

Broun’s Justiciary Reports (Scotland), 2 vols., 1812— 1845 ... 

Browning and Eushington’s Reports, Admiralty, 1 vol., 18(53— 
180(5 

Brownlow ami (iohle>t»oix>ugh’s Reports, Common Pleas, 2 
parts 15(59— 1021 

Bruce s Decisions, Court of Session (Scotland), 1711—1715 ... 
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Eng, 

Eng. 
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Eng. 
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Eng. 
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Scot. 
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Buch. 

Buch. A. C. 
Uucb&iit ... 


Bull. N. P. 

Bulst. 

Bunb. 

Buit. 

Burr. S. C. 

Burrell ... 

C. A 

C. A P 

C. B 

C. B. N. 8. 

C. B. B 

C. <\ Vi. Cas. ... 
V. L. ( h. 

C. B. .1 

V. B. .1. N. S. ... 
V. L. J. O. 8. ... 

V. Jj. It 

V. l^.lt 

C. L. R 

V . L. T 

C. 1j. T. Occ. N. 

V. V 

V. P. I) 

C. P. D 

V. B. [date] A. V. 
V. T. It 

O. W. N 

Cab. A El. 


CaM. Mag. (’as. 
Calth. 


('am. ('as. 

(■am. Prac. 

( /£tni j) . ... ... 

(-an. (V>m. Cas. ... 

Can. (’rim. (’as. 

Can. (Jaz. 

'Can. Bv. (’as. 

Car. A Kir. 

Car. AM. 

Car. C. Ii. 

Card. Doc. Ann. 

Carl. 

(’arp. Pat. (’as. ... 

( ’art. 

Cart. 

Carth. 

Cary 

Cas. in Ch. 

(’as. Pract. K. B. 

(’as. Sett. 

Cas. temp. Finch 
Cat*, temjt . King 
Cas. temp . Talb. 

( ’ass. Dig. 

Ch. (preceded by date) 
Ch. App. 

Ch. Cas. in Ch. ... 

Ch. Ch. ... 

Ch. D. 

Ch. Bob. 

(’liar. Chain. Cas. 

(’bar. Pr. Cas. ... 
Chip. 


Buchanan’s Reports of the Supreme Court of the Cape of Good 
Hope, 1808 1871) 

Buchanan’s Reports of Appeal Court ((’ape) 

Buchanan’s Reports, Court of Session and Justiciary (Scot- 
land), 1800--- 1813 

Buck’s Cases in Bankruptcy, 1 vol., 1810 — 1820 ... * 

Buller’s Nisi Prius (published, Ixmdon, 1772) ... 

Bulst code’s Reports, King’s Bench, fob, 3 parts in 1 vol.. 1010 - 
1020 

Bunbury’s Reports, Exchequer, fob, 1 vol., 1713—1711 

Burrow’s Reports, King's Bench, 5 vols.. 1750 — 1772 

Burrow’s Settlement Cases, King’s Bench, 1 vol., 1733 1770 

Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 1018 is 10 

Court of Appeal Reports 3 vols., 1807 — 1877 ... 

Carrington and Payne’s Reports, Nisi Prius. 0 vols., 1823 1811 

Common Bench Reports, 18 vols., 1845 - 18.70 ... 

Common Bench Reports, New Series, 20 vols., 18.70 1803 

Canadian Bankruptcy Reports Annotated, 1020- (eunvnt ) ... 
Central Criminal Court Cases (Sessions Papers). 1831 1013 .. 

Common Law Chambers ... ... ... ... ... . . 

Cape J jiw Journal ... 

Canada Eaw Journal, New Series. 1803 pMinvnt ) . . 

Canada Eaw Journal. Old Series. 10 \ols., 1S33 Is0| 

Common Ijaw Reports. 3 \ols., 1833— 1833 
Commonwealth Eaw Reports 
Calcutta Eaw Reporter 
Canadian Eaw Times 

Canadian Eaw Times, Occasional Notes ... ... ... . . 

Upper Canada Common Picas 

Eaw Reports, Common Pleas Division, 5 vols., 1875 1880 . . 

Cape Provincial Division Reports 

Canadian Reports, Appeal ('uses ... ... ... ... . . 

Cape Times Reports of the Supreme Court of the Cape of (»ood 
I lope 

Calcutta Weekly Notes 

Cababe and Ellis's lb-ports. Queen's Bench Division, 1 vol., 
1882- * “ 

Cal lecott's Magistrates’ Cases, l vob, 1770 - 1783 
Calthrop’s City of Jiotidon Cases, King's Bench, 1 \oh, 1000 
1 0 1 8 ... ... ... ... ... ... ... .* 

Cameron’s Supreme Court Cases ... 

Cameron's Supreme Court Practice . . 

Campbell’s Reports, Nisi Prius, *1 vols., 1807- 1810 ... . . 

Commercial Eaw Reports of Canada 

Canadian Criminal Cases, Annotated 

Canadian Cazette 

Canadian Railway Cases ... 

Carrington and J\ irwan's Reports, Nisi Prius, 3 vols., |8|3 1833 

Carrington and Marsh man's Reports, Nisi Priiis, J \ob, ISII 
1 8 1 2 ... ... ... ... ... ... ... ... 

Carrington’s Treatise on Criminal Jjaw ... 

Cardwell's Documentary Annals of the Reformed Church of 
England, 2 vols., 1340 - 17 10 ... 

New Brunswick Reports (Carleton) 

Carpmaol’s Patent Cases, 2 vols., 1002 1842 

Carter’s Reports, Common Pleas, fob, 1 vob. Midi --1073 
Cases on British North America Act (Cartwright) ... 

Cart hew 's Reports, Kings Bench, fob, 1 vob, 1087— -1700 
Cary's Reports, Chancery, 1 vob ... 

( ’ascs in Chancery, fob, 3 parts, 1000— 1007 

Cases of Practice, King’s Bench, 1 vob, 1033 — 177n^ ... 

Cases of Settlements and Removals, 1 vob, 1083 — 1727 
Cases temp. Finch, Chancery, fob, 1 vol., 1073—1080 
S^dect Cases temp. King, Chancery, fob, 1 vob, 172 1- 1733 ... 

Cases in Equity temp. Tallnd, fob, 1 vob, 1730 — 1737 
Cassells’ Digest ... ... ... ... ••• ••• 

J*aw Reports, Chancery Division, since 18(10 ie.y. % [1801J 1 Ch.) 
Ijaw Rejiorts, Chancery Appeals, 10 vols., 1803 — 1873 
Choyce Cases in C’hancery, 1557 — 1000 ... 

Upper Canada Chancery Chambers Reports 
Ijaw Reports, Chancery Division, 45 vols., 1875 — 1800 
Christopher Robinson’s Reports, Admiralty, 0 vols., 1708 — 1808 
Cliarley’s Chamber Cases, 2 vols., 1875 — J870 ... 

('barley’s New Practice Reports, 3 vols., 1875 — 1870 ... 

New Brunswick Reports (Chiptnan) 
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S. Af. 
S. At. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 


NY/, 


Can. 
Eng. 
Can. 
S. \f. 
Can. 
( ’an. 
Eng. 
Aus. 
1 ud. 
( ’an. 
( an. 
( 'an. 
Eng. 
S. Al. 
Can. 

S. Af. 

iml. 

Eng. 


< an. 

< 'an. 
Eng. 
( ’an. 

< an. 
Can. 
( an. 
Eng. 


( 'an. 

Eng. 

Can. 

Eng. 

< ’an. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

< 'ail. 
Eng. 
Eng. 

Cm. 
E ig. 
Eng. 


Can. 
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Chit. 

Cl. A Fin. 


Cl. Sc Sc. Dr. Can. 
Clay. 

Cl If. Sc Kick. ... 
Clif. A Stcph. 

Co. A. 

Co. Knl. 

Co. Inst. 

Co. L. .1. 

Co. Kilt. 

Co. Rep. 

Cocli. 

Cockb. A Rowe 

Coll 

Coll. Jurid. 

Colics 

(’oil 

Coin. 

Com. (‘as. 

< 'om. I >ig. 

Coml). 

(‘on. A: Liw. 

Cong. Dig. 

Collht 

Cooke A: Al. 

( ’ooke, l*r. < 'as. . , 
Cooke. 1Y. Reg. 

('(Mlp, (i. 

< ’oop. 1*1’. ( ’as. 

Coop. temp. K rou^li. 

Coop. letup. < ot t . 

Cor 

Corl). A. 1). 

( ’orrespoiidances .1 ml. 

(‘on per 

(‘out. 

(’out. I >it<. 

(’imp. 

(’ox A At k. 

Cox, C. C. 

( ’ox. K(|. ( 'as. . . 

(’ox, M. A 11. 

Cr. A J. 

Cr. AM. 

Vr Ph. 

(V. App. Rep. . . 

Cr. M. A K. 

( ’raw. A 1 >. 

(’raw. A P. A hr. ('. 
Cross. lnsol\. ( 'as. 
Cripps’ (’lunch (’as. 
(’i*o. Car. 

Cro. KHz. 

Civ. Jar. 

C’ru. Pig. 

Ounn. 

Curt. 


• • » 
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Chilly’s Practice Itoporls, King’s Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s lleporls, House of Lords, 12 vols., 1831 — 
1810 ... ... ... ... ... ... ... ... 
Clark and Scully’s Drainage Cases 

Clayton’s Reports and Pleas of Assizes at Yorkc, 1 vol., 1031 — 

Clifford and Rickards’ Jx>cus Standi Reports, 3 vols., 1873 — 1884 
Clifford and Stephens’ L>cus Standi Reports, 2 vols., 1807 — 1872 
Cook's I /ower Canada Admiralty Court Cases ... 

Coke’s Kntries 
Coke’s Institutes 
Colonial Law Journal 
Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1010 
Nova Seotia Reports (Cochran) 

Cork burn and Rowe's Kleetion Cases, 1 a oh, 1833 
Collyn 's Keports, Chancery, 2 vols., 181 1- 1810 
Collectanea Juridiea. 2 vols. 

Colics’ < ’uses in Parliament, 1 xol., l(jP7 1713 
(’olt man’s Rcgist rat ion Casus, 1 vol.. INTO — 1885 
(’omens’ Keports, King's Bench, Common l*leas, and Ex> 
chequer, foh, 2 vols., 1005 1710 

Commercial Cases, 1805 — (current) 

Coinyns’ Digest 

Coinherbadrs Keports, King's Bench, foh, 1 vol., 1085 — 1008 
Connor and Lawson's Keports, Chancery (Ireland), 2 vols., 

1 84 | — 1 8 1 5 ... ... ... ... ... ... ... 

Congdon's Digest 

Const's edition of Butt's Poor Laws. 3 vols., 1807 

Cooke and Alcoek's Reports, King's Bench (Ireland), 1 vol., 

1833 1831 

Cooke's Practice Reports, Common Pleas, 1 vol., 1700 — 1717 
Cooke's Practical Register of the Common Pleas, 1 vol., 1702 — 

1 "7 1 *>> 

* * ■ ^ • * * • • « • . , , m • •», • i « ••• 

(«. Cooper's Reports, Chancery. 1 \ol., 1702- 1815 
C. I*. Cooper's Reports, Chaneerv l*ractiee, 1 vol., 1837 — 1838 
C. 1*. Cooper's Cases temp. Brougham, Chancery, 1 vol., 1833 — 
l s*t 1 

• * ® * ■ *«t • * • • • « • ■ » a « . • * 0 9 9 9 ••• 

C. I*. Cooper's Cases temp. Cottcnhaiu, Chancery, 2 vols., 1840 — 

1 8 18 (and miscellaneous earlier cases) 

Cor> ton's Reports ... 

Corbett and DanieU s Election Cases, 1 vol., 1819 
Correspomlanees .1 mtieiair<*s 

(onper’s Justiciary Keports (Scotland). 5 vols., 1808 — 1885 ... 

( ’out lees’ C li re port ed Cases 
(’out lees’ Digest, 

Cow per's Keports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox ami At kinson’s Legist ration Appeal ('axes, 1 vol. ,1813 — 1810 
K. \\ . Cox's Criminal Law Cases, 1813 — (current) 

S. (’. Cox’s Kquity Cases, 2 vols., 1745 -1707 

Cox. Macrae, and Ilertslet's County Courts Cases and Appeals, 

1 vol., 1810— 1852 

Crompton and .lerxis's lhqiorts. Exchequer, 2 vols., 1830 — 1832 
Cioinpton amt Meesoifs Keports, Excliequer. 2 vols., 1832 — 1831 
Craig and Phillips’ Keports, Chancery, 1 vol., 1810 — 1811 
Cohen’s Criminal Appeal Reports, 1008 — (current) 

Crompton, Meeson, and Koscoe’s Reports, Exchequer, 2 vols., 

1831 1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1840 
Craw ford and Dix s Abridged Cases (Ireland), 1 vol., 1837 — 1838 
Ciysswell s Insolvency Cases, 1 vol., 1827 — 1820 
Cripps’ Church and Clergy Cases, 2 parts, 1817 — 1S50... 

(Yoke's Reports temp. Charles 1., King's Bench and Common 

Plea*, 1 vol.. 1025— Bill ... 

(Yokes Reports temp. Elizabeth, King's Bench and Common 

Pleas, 1 vol., 1582—1003 

(Yokes Keports temp. James I., King's Bench and Common 

Pleas, 1 \oh, 1003-1025 

Cruises Digest of the Liw of Real Property, 7 vols. ... 
Cunningham's Reports, King’s Bench, fol.,*l vol., 1734—1735 
Curt vis’ Ecclesiastical Keports, 3 vols., 1831—1844 


D. C. A. ... 

D. L. R. 




• # * 


lhixhuiw’s Kejn>rts of the High 
Republic ... 

Dorion s Queen’s Bench Keports 
Dominion Law Keports 


Court of the South African 
• •• • * • • • * • • • 
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Eng. 


Eng. 

Can* 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 


N.Z. 

Eng. 


( ’an. 
Eng. 
Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Tr. 

Can. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Itul. 

Eng. 

(‘an. 

Scot. 

Can. 

(‘an. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

lr. 

lr. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
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Dal. 

Dalr. 


Dan. 

Dan. & I I. 

Dav. & Mer. 

Dav. Ir. ... 

Dav. Pat. Cns. 

Day 

Dea. & Sw. 

Dcac. ... 

Dcac. A Ch. 

Dears. A B. 

Dears. C. C. 

Deas A And. 

Do G. ... 

Do G. A J. 

Do G. A Sm. 

Do G. l'\ A .1. 

Do G. J. A Sin. 

Do G. M. A G. 

Delano 
Den. 

Dick. 

Dili. 

Duds. 

1 >onnollv 
Douii. El. Gas. 
Dour. K. B. 

I >ow 

])«\v A Gl. 

Dow. A L. 

Dow. A Hv. K. B. 

Dow. A By. M. G. 
Dow. A Bv. N. 1*. 
Dowl. 

J>owl. N. K. 

Dr. A AVal. 

Dr. A War. 

Dra. 

Drew. 

Drow. A Sm. . . 
Drinkwaler 
i bury U mp. Nap. 

Diury temp. Sug. 

Ihigd. Orig. 

Dunk (Ct. of Sess.) 

Running 
J )nrio 

Dyer 

A- A 

-* * - t. V. . v« • . » ••• 

K. & li. ... 

e. ft n 

li. U. <k E. 


E. I). C. ., 
E. 1). 1,. 
K. I,. It. 



IM 

••• 


E. B. (or Eng. Rep.) 
E. It. ... ... 

Eag. A V. 


Davison and JMorivnlo's Reports, Queen's Bench, 1 \ol., IS 13 
1 84 1 

Davys’ (or Davis’ or Davy's) Reports (Inland), l \oh, Hint - 

I il 1 1 ... ... « « . ... ... .*■ 

Davies’ Patent Cases, 1 vol., 17SX — 1810 

Day's Election Gases, 1 vol., 1802 1S!)2 ... .. 

Doano and Swabey’s Ecclesiastical Reports. 1 vol., 1822 1827 

Deacon’s Reports, Bankruptcy, 1 uik, 1 s:t ft is 10 
Deacon and CliittyV Report s/Bankruptey. 1 \tik, 1822 1822 

Dearsley and Bell’s Grown Gases Rcxcrxed. 1 \ol„ Is20 1828 
Doarsloy’s Crown Cases Reserved, 1 vol., 1822 1820 ... 

Deas and Anderson’s Decisions (Scotland). f> vols.. ISliO 1822 
Do (lex's Reports, Bankruptcy, 2 vols., 1SII - ISIS 
Do Gcx and Jones's Reports, Chancerx , 1 \<»K. 1827 -1821) . . 
Re Gex and Smnle's Reports. Ghaneery, f> xoK, is hi 1822 ... 
De Gex, Fisher and Jones's Reports, Chancel \. 1 vols., 1S.VJ - 

1802 * .. 

De Gex, Jones, and Smith's Reports, Ghaneery, l \nls.. 1*02 - 

l ^ ^1*1 ... ... ... 4 . ... ... ... . . 

De Gex, Mnennghtcn and Gordon’s Reports, (’lianeery. S xoK, 
1 So 1 1 So 7 

Delane's Decisions, Rex ision Courts, 1 xol., 1822 is;;;, 

Denison’s Grown Cast's Reserxed, 1 1 u>|s.. 1st! 1822 
Dickens' Reports, Ghaneery, 2 vols., 122!) 1 7 D s ... . . 

Dirlet on’s Decisions, Court of Session (Scotland), foh, 1 vol., 

1002— 1077 

Dodson's Reports, Admiralty, “2 vol>., 1 S 1 ! 1S22 

Donnelly's Reports. Chancer) . 1 \ol., 1 s: ;r» is:»7 

I >oug1as’ Election Gases, 1 \ols., 177 1 177(1 

DourIhs' Reports, KiiiR's Reueh, I vols., 177S l7S.*i ... 

Dow’s Reports, 1 1 oust' t»f I^ords, (1 \ols.. 1S12 Isis . . 

Dow and Clark's Reports. House of D>r<F. 2 \ols.. IHlH lsJ2 
Dowling and Howndes' Practice Reports, 7 \oK., ISllt lsl!» 
Dowling and Rxland's Reports, King's Reueh, h vols., 1S22 

—1827 ... * 

Dowling and Hyland s Magistrates' Gases, 1 vols., 1822 1*27 

Dowling ami Rxland's Reports, Nisi IViiis, 1 part, 1822 - 1*22 
Doxx ling's Practice Reports, xols., 1*:»(* 1*11 

Dowling's Praelioe Reports, New Series, 2 \oF., is 11 1*12 

Drury and W alsh's Reports, Ghaneery (Ireland). 2 vols., 1*27 - 
1811 ... ••• . . * ••• ••• ••• ••• 

Drury and "Warren's Reports, ( ’lianeery ( Ireland ), 1 vols., isil 

1812 * 

Draper’s King’s Beneh Reports 

Drewry’s Reports, Ghaneery, 1 \ols., 18.72- 1*21) ... ^ ... 

Divwry and Smale’s Reports, Chancery, 2 x'ols., 1*21)— 1 *<12 . . 

I >rinkwat er’s R<*ports, (’oimnon Pleas, 1 vol., 1*10 1*11 

Drury's Reports /r/np. Napier, Chancery (Ireland ), I xol., I Has 
1 8.>J) ... ... ••• ••• 

Drury's Reports temp. Sugden, Ghaneery (Ireland), 1 vol., 1*11 
-1*11 ... ••• •■* ••• ••• 

Dugdale's Origines Juridicialcs ... ... • • 

J>unlop, Court of Session Gases (Scotland), 2nd Series, 21 vols., 

J 828 — 1 802 ... _ •• 

Dunning's Reports, King's Bench, 1 vol., 17. >2 -lad 
Durie's Decisions, Court of Session (Scotland), foh, 1 vol., 1021 
— 1012 

Dyer's Reports, King's Bench, 2 vols., 1212 — 1281 

Upper Canada Error and Appeal ... ... ••• ••• 

Ellis and Blackburn’s Reports, Queen's Bench, 8 vols., 18.>2 - 

1 SfjS *•« ♦.* * * * * * * * 

Ellis and Ellis’s Reports. Queen's Bench, 2 vols., 1828- 1801 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 
1 858—1800 

Reports of the Eastern Districts Court (Gap*) from 1880 ... 

South African Law Reports, Eastern Districts Ix^cal Division 
Eastern Law Reporter 
English Reports 

Ontario Election Reports ... ... ... ••• ••• 

Eagle and Vounge’s Tithe Gases, 4 vols., 1201 J825 ... 
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Scot. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Set >t . 
Eng. 
Eng. 
Eng* 


Eng. 
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Set >t . 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir 
( an. 
Eng. 
Eng. 
Eng. 

Ir. 

Ir. 

Eng* 

Scot. 


Scot . 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 
S Af. 
y Af. 
Gan. 
Eng. 
Gan. 

Eng. 
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Reports included in this Work and their Abbreviations. 


East 

East, P. C. 

Ecc. A Ad. 

Eden 
Edgar 
Ed w. 

Elchics ... 

Emden’s 15. C. ... 

Eng. Pr. (’as. 

Kq. (’as. A hr. 

Kq. Rep. 

Ksp. 

Ex. I). 

Exch. 

Exeh. C. It. 


East’s Reports, King’s Bench, 10 vols., 1800 — 1812 
East’s Pleas of the Crown ... 



Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 
Elchics’ Decisions, Court of Session (Scotland), 2 vols., 1733- 


Kmden’s Building Contracts, Building Leases and Building 
Statut es ... ... ... ... ... ... ... ... 

Roscoe’s English Prize Cases. 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 10(37 — 1744 
Equity Reports, 3 vols., 1853 — 1855 
Espinasse’s Reports, Nisi Prius, 0 vols., 1793 — 1810 ... 

1 jR w Reports, Exchequer Division, 5 vols., 1875 — 1880 
Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 
1847 — 1850 

Exchequer Court Reports ... 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Can. 


P. (C’t. of Sess.) 

F 

• * * • * ••• 

P. A F 

F. N. D. 

Fee. Coll. 

Pale. 

Pale. A Fit/.. ... 
Pent on ... 

Ferg. 

Fit z. Nat. It rev. 

Fitz-G 

PI. A K. 

Ponbl. 

For. 

Forh. 

Fort- l)e Tiaud. 
Fort Rep. 

Fost . 

Fount. 

Fox A S. Ir. 

Fox A S. Reg. ... 

Fras. 

Proem. Ch. 

Proem. K. B. 


Praser, Court of Session Cases (Scotland), 5th series, 1898 — 1909 
Foords Reports of the Supreme Court of the Cape of Good 
Hope, 1 879 1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 185(5—1887 
Finnetnore’s Notes and Digest of Natal Cases, 18(33 — 18G7 
Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 38 vols., 1752 — 1811 
Falconer's Decisions, Court of Session (Scotland), 2 vols., fol., 
1711 ImI 

Falconer and Fit zherbert’s Election Cases, 1 vol., 1835—1838 
Fenton, Important Judgments 

Ferguson's Consist orial Decisions (Scotland), 1 vol., 1811 — 1817 
Fit /.Herbert ’s Nat lira Hrevium 

Pit /.•Gibbons’ Reports, King’s Bench, fob, 1 vob, 1727—1731 
Flanagan and Kelly's Reports, Rolls Court (Ireland), 1 vob, 
1810-1812 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1 S4D — 1852 

Forrest’s Reports, Exchequer, 1 vob, 1800 — 1801 

Forbes’ Decisions, Court of Session (Scotland), fob, 1 vob, 1705 

t J • ) • . • .*« • a * at. . * • ... . . • • . * 

Fort esq ue. Do Laudibus begum Anglia? ... 

Fort eseue's Reports, fob, 1 vob, 1002 — 173(3 
Foster's Crown Cases, 1 vob, 1708 — 1700 

Fotmtainhall's Decisions, Court of Session (Scotland), fob, 

^ \ol.s., 10/ 8 - 1 d ^ ... ... ... ... ... ... 

J\I. (’. Fox and T. B. C. Smith's Reports, King's Bench (Ireland), 

2 vols., 1822 -- 1825 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vob, 188(3 — 

1 ^ ... ... ... ... ... ... ... ... 

Fraser (Simon), Election Cases, 2 vols., 1793 
Freeman’s Reports, Chancery, 1 vob, 1000 — 1700 
Freeman's Reports, King's Bench and Common Pleas, 1 vob, 

1 ( 1 / ( ) 1 / 0 1 ... ... ... ... ... ... ... 


Scot. 

S. Af. 

Eng. 
S. Af. 

Scot. 


Scot. 

Eng. 

N.Z. 

Scot. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 


Scot. 

Ir. 

Eng. 

Eng. 

Eng. 


G. 

G. A R. 

G. I. Dig. 

G. W. b. 
Gal. A Dav. 
Gale 

Gaz. b. R. 
Geld. Dig. 
Gib. Cod. 
GifT. 

Gilb. 

Gilb. C. P. 
Gilb. Ch. 

Gilm. A F. 


Oh A J. 

Glonv. 

Olanv. Eh Cns. ... 
Glascock 


Gregorowski’s Reports of the High Court of the Orange Free 
State from 1883 ... 

Nova Scotia Reports (G elder! A Russell) 

General Index Digest 

South African baw Reports, Griqualand West Local Division 
Gall* and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 1813 
(•ale's Reports, Exchequer, 2 vols., 1835 — 183t5 
New Zealand Gazette l^aw Reports 
Geldert’s Digest 

Gibson's Codex Juris Ecclesiastic! Anglicani 
G Ward's Reports, Chancery. 5 vols., 1857 — 1805 
Gilbert's Cases in l^aw and Equity. 1 vol., 1713 — 1714 
Gilbert's History and Practice of the Court of Common Pleas 
Gilbert's Reports, Chancery and Exchequer, fob, 1 vob, 1700 — 
1 7‘Hl 

M * • # • * ♦ « « • * « « « i • • « • 


Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts. Part I. (Gilmour) 1001—1066, Part II. (Falconer) 
10SI — 1686 


Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Logibus et Consuet udinibus Regni Angliae 
Glanville’s Election Cases, 1 vol., 1623 — 1624 ... 

Glascock’s Reports (Ireland), 1 vob, 1831 — 1832 


S. Af. 
Can. 
Can. 
S. Af. 


Eng. 

N.Z. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ir, 



Reports included in this Work and their Abbreviations, 
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Godb. 

Gouldsb, 


Go w • • • • • • 

Gr* • • • • • • 

Griffin’s Patent Cases 
OaviII* ••• ••• 


Godbolt’s Reports, Kind’s Bench. Common Pleas, and Exche- 
quer, 1 vol., 1574 — 1037 

Gouldsborough’s Reports, Queen’s Bench and King’s Bench, l 
vol., 1580 — 1001 ... 

Cow’s Reports, Nisi Prius, 1 vol., 1818 — 1S20 ... .! 

Upper Canada Chancery (Grant) 

Grillin’s Patent Cases, 1SS4 — 1SK7 

G willim’s Tithe Cases, -4 vols., 1221 — 1 82 1 

J » **• • * • ••• 


II, • • • • • • 

11 • 0. ... ••• 

U • & » . . » ... 

IT. & Tw. 

11. & W. 

IT, B. R. (preceded by 
date) 

H. C. • • • • • . 

H. E. C 

II. L. Ci is. 

I Tag. A dm. 
ling. Con. 

Hag. Ecc. 

II ailes 

ITale, C. L. 

Hale, P. C. 
llan. 

liar. & Ruth. 


Hortzog’s Reports of the High Court of the South African 
Republic, 1802 

Hurlstone and Colt man’s Reports, Exchequer. I vols., 1802 — 1 SH0 
Ilurlstone and Norman’s Reports, Exchequer, 7 vols., 1 S50 — 1802 
Hall and Twells* Reports, Chancery, 2 vols., ISIS— IS 50 
Ilurlstone and Walnislcy’s Reports, Exchequer. I vol., 1810 — 
1811 

llan sell’s Reports of Bankruptcy* and Companies’ Winding up 

Cases, 3 vols., 1915 - 1917 [1915] II. B. R.) 

Reports of the High Court of Griqualand West 
Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1817 -1800 
Haggard’s Reports, Admiralt y, 3 vols., 1822 1838 

Haggard’s Consist orial Reports, 2 vol*., 1789 1821 

Haggard's Ecclesiastical Reports, 4 vols., 1S27- 1833 
llailes’s Decisions, Court of Session (Sent land ), 2 sols., 1700 — 


1 791 

A M 1 1 ••• • t « • • , »»• • , * ••• 

Hale’s Common I^aw 

Hale's Picas of the Crown, 2 vols. 

New Brunswick Reports (| lanna> ) 

Harrison and Rutherford's Repot ts, Common Pleas, 1 vol., 1805 


<»g. 


Eng. 

Can. 

Eng. 


S. Af. 
Eng. 
Eng. 
Eng. 


S. Af. 
Can. 
Eng. 

Eng. 


Eng. 
( ’an. 


Har. & W. 

Hare. 

Hard. 

J 1 are 

Hawk. 1*. C. 

H ay 

Hay & M hit. 
Hayes 

Hayes & Jo. 

Hem. & M. 

II et. 

Hob. 

llodg. 

Hog. 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. R. 
Hop. A: Colt. 

Hop. & Ph. 

Horn & II. 

Hov. Supp. 

now. C. ... 

How. C. 8. 

How. E. E. 

How. P. L. 

Hud. & B. 

Hudson’s B. C. ... 

Hume 

Hut. 

Hy. Bl. ... 

Hyde 

I. 0 * L. R. ... 

I. Ch. R. 

I. Eq. Tt. ... 


Harrison and Wollaston’s Reports, King’s Bench and Bail 
Court, 2 vols., 1835 — I 

Harearse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

ldsi — ir.9i 

Uardres' Reports. Exchequer, fob, I vol., 1055 1099 .. 

Hare’s Reports, Chancery, 11 vols., 1811 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hay’s Reports ... ... ... ... .. ... • - 

Hay A r . Marriott’s Decisions, Admiralt y. 1 vol., 1770 1779 ... 

Hayes’s Reports, Exchequer (Ireland), I vob, bs3o 1832 
Ilayes and Jones’s Reports, Exchequer ( Ireland), 1 vob* 1832 - 
1 83 4 ... ... ... ... .* ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1802— 1805 
Holley’s Reports, Common Pleas, fob, 1 \nb, 1027 1031 

Hobart's Reports. Common Pleas, fob, 1 vol., 1013 1025 

ITodges’ Reports, Common Pleas, 3 vols., 1835 1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1810 1831 . . 

W. Holt \s Rule of the Road Cases, Admiralt y. 1 vob, 1803 1807 

W. Holt’s Equity Reports, 2 vols., 1815 

Sir John Holt’s Reports, King's Bench, fob, 1 vob, 1088- 1719 
F. Holt’s Reports, Nisi Prius, 1 vob, 1815 -1817 ... 

Home’s Decisions, Court of Session (Scotland), fob, 1 vob, 1735 
~ ■ 1/41 ... ... ••• . . * ... * ■ *’• 

Hong Kong Reports ... ... ... ... ••• ^ • 

Hop wood and Colt man's Registration Cases, 2 yo!s., 1808 - -1878 
Hop wood and Philbrick’s Registration Cases, 1 vob, 1 803 1807 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 - 1839 
JJovenden’s Supplement to Yesey Jun.’s Reports, Chancery, 
2 vols., 1753 — 1817 

Howard’s Chancery Practice ... ... ••• 

Howard’s Supplement to Rules, etc., of the High ( ourt of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery Laws 

Hudson and Brooke’s Reports, King's B'*nch and Exchequer 
(Ireland), 2 vols., 1827 — 1831 ... 

Hudson on Building Contracts, 2 vols. ... ... ••• ••• 

Ilume’B Decisions, Court of Session (Scotland), 1 vol., 1781 18— 
Hutton’s Reports, Common Pleas, fob, 1 vob, 1017—1038 ... 

Henry Blackstone’s Reports, Common Pleas, 2 vols., 1 < 88 1 <90 

Hyde’s Reports 


Sent. 


Imb 

Eng. 

Jr. 

Ir. 

Eng. 

Eng. 

Eng. 

ir. 

Eng. 

Eng. 


Hong Jv 


Eng. 


Ir. 

I r. 
Jr, 
Jr. 

Ir. 


Scot. 

Eng. 

1ml. 


Irish Common Law Reports, 17 vols., 1849— 1800 
Irish Chancery Reports, 17 vols., 1850 — J807 ... 
Irish Equity Reports, 13 vols., 1838 — 18. B 
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Reports included in this Work and their Abbreviations. 


•A • li« J V* * * • « • • 

I. I,. K. (Vol.) All. 

I. L. 11. (Vol.) Bora. 

I. L. K. (Vol.) Calc. 

1. L . K. (Vol.) Lah. 

I. L. R. (Vol.) Mad. 

1. L». R. (Vol.) Pal. 

1. L. it. (Vol.) Ran. 
i t f r 

J • A J* A • • • • • • • 

X# Ij* X* Jo* • •• 

1. R. (preceded by date) 
I. R. (Vol.) 13. L.‘ 

1. R. Eq. 

1. R., R. & L. ... 


Tnd. Awards 
Ind. Jup. N. S. ... 

Irul. Jup. (). S. ... 

Ir. C'ir. Rep. 

Ir. Jup. ... 

Ip. 1 j. Roc. 1st scr. 

Ip. L. Roc. N. S. 

I rv . ... ... ... 

J. Bridg. 

J. IblL... * 

r p 

• 'I i i » • • •*» 

. I . Jo. • • • * * * 

• IS* • ■ • •*. • • • 

. R. N. S 

. Shaw, Jusl. ... 
ac. 

Jac. it W, 

JainoH 
Jobb A B. 

Jobb A S 

Jobb, 0. C. 

Jobb, (V. A IV. (’as. 
,lonk. 

Jo. (t Car. 

Jo. A Lit. 

Jo. Ex. Ir. 

John. 

John. A ll. 

.1 nt . ... ... ... 

Jur. N. S. 

Iv , ... ... ... 

K. A Cl. 

1\ . ct J. ... ... ... 

K. B. (preceded by date) 

Kamos, Biot. Dec. 

K aines. Rein. Dee. 

Karnes, Rid. Dee. 

Kay ... ... • . . 

Ixeb. ... ... ... 

Iveen ... ... ... 

Ivcil* ... ... ... 

lv el, ... ... ... 

1\> e 1 • .... ... ... 

Kcny. 

Keny. Ch. 

Kerr 


• • • 

* • * 

• • • 

* » » 


• • • 

■ * • 

• * • 

• • • 


• • • 

• • • 

• • • 


*»• 

« • • 

• * * 

• • • 

• • • 


Irish Law Reports, 13 vols.. 1838 — 1851 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 
Indian Law Reports, Madras 

Indian Ijiw Reports, I atna ... ... ... ... ... 

Indian h(iw Reports. Rangoon ... ... ... ... ... 

Irish I>aw Times, 1897 — (current ) 

Irish I jftw Times Journal, 1897 — (current) 

Irish Reports, since 1893 (e.j/., [1894] 1 I. R.) ... 

Irish Reports, Common Ijttw, 11 vols., 1809 — 1877 
Irish Reports, Equity, 11 vols., 1899 — 1877 

Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1898 — 1879 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit- Cases. 1 vol., 1841 — 1813 
Irish Jurist , 18 vols., 1849 — 1899... 

Ijttw Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 0 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1807 

Sir John Bridgman's Reports, Common Pleas, fol., 1 vol., 1913 

1 C,‘> I 

I i / i *•* 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Bimsioii ... ... ... ... ... # % . ... ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

,1 u r 1st Iti *port s ... ... ... ... ... ... ... 

Jurist Reports, Now Series 

J. Shaw’s Justiciary Reports (Scotland), l vol., 1818 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jobb and Rourko’s Reports, Queen’s Bench (Ireland), 1 vol, 

mu mi*> 

i • 1 n j o i ••• • » • • • • ••• • • * ••• i • • 

Jobb and Syines' Reports, Queen's Bench (Ireland), 2 vols., 

1 WQW 1W fl 

I * ’ i * i» JL O AX ••• ••• ••• ••• • » i • • • 

J ebb's Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1923 

Jones and Carey's Reports, Exchequer (Ireland), 1 vol., 1838 

i 

i * * lit* ««, t • • ««• ■ • • ••• ••• ••« ••• 

Jones and La Touche's Reports, Chancery (Ireland), 3 vols., 

1 ^ 11 1 ^ 4 1 1 ... ... ... ... ... ... ... 

3’. J ones' Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 
Johnson’s Reporls, Chancery, 1 vol., 1858 — 1890 
Johnson and 1 lemming’s Reports, Chancery, 2 vols., 1859 — 1892 
Jurist Reports, 18 vols., 1837 — 1854 
Jurist Reports, New Series, 12 vols., 1855 — 1897 

Kotze’s Reports of the High Court of the Transvaal Province, 

I ^ I I 1 i^i^ 1 • « • ••• ••• ••• • • • ••* 

Keane and (1 rant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Liw Reports, King’s Bench Division,* since 1900 ( c.g ., [1901] 2 

1 v .11.) ... ... ... ... ... ... ... ... 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 

fob, 2 vols., 1540 — 1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1719 — 1752 

Kiunes, Select Decisions, Court of Session (Scotland), 1 vol., 

^ ^ ^ JL / Vr^ \T • • • f f | | f i | # f ••• f « § ••• 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 ... 

Keble’s Reports, fob, 3 vols., 1961 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Koilwey’s Reports, King’s Bench, fob, 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fob, 1 vol., 1662 — 1707 
W. Kelynge’s Reports, fob, 1 vol., Chancery, 1730 — 1732 ; 

^ King’s Bench, fob, 1731 — 1734 

Kenyon’s Notes of Cases, King's Bench, 2 vols., 1753 — 1759 ... 
Chancery Cases in Vol. 1 1, of Kenyon’s Notes of Cases, 1753 — 1754 
New Brunswick Reports (Kerr) ... 


Ir. 

Ind, 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 


Eng. 


Scot. 

Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 



Kilkcrran 

Kn. <fc Omb. 

Knapp • • • 

Knox • • • 

Konst. & W. Rat. App. 
Konst. Rat. App. 

L. & G. temp. Plunk. 

L. & G. temp. Sugd. 

L. & Welsh. 


L. 0. 
L. C. 
L. O. 
L. C. 
L. G. 
L. J. 
L. j. 
L. J. 
L. J. 
L. J. 
L. J. 


& M. Gaz. 
J. ... 

L. J. 

It. ... 

R. 

Adm. 

Bey. 

O. O. 


C. P. 

Cli. 

Eccl. 

L. .T. Ex. 

Ex. Kq. 

K. B. or Q. B. 
M. C. 


L. J. 
L. J. 
L. J. 
L. J. 


N. C. 


Reports included in this Work and their Abbreviations. 

Kilkcrran’s Decisions, Court of Session (Scotland), fol., \ vol., 

I rjoo 1 

4 O JL / * « • i ••• ■«» % • • 

Knapp and Ombler's Elect ion Cases. 1 vol.. 1831 - 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1830 ... 

Knox’s Reports 

Konslam and Ward’s Reports of Rating Appeals, 1 vol., I POP • - 

1 p i *> 

A A • a • • * * * 

Konst am ’s Reports of Rating Appeals, 2 vols., iPOl - IPOS ... 

Lloyd and Goold’s Reports temp . Plunkett, Clianeerv (Ireland), 

1 vol., 1834 — 1839 * 

Lloyd and Goold's Reports temp, Sugden. Chancery (Ireland), 

1 \ ol •, iNili) ... ... ... ... ... ... ... 

Lloyd and Welsh v’s Commercial and Mercantile Cases, 1 vol., 

1829 — 1N30 ... 

Local Courts and Municipal Gazette 
Ixnver Canada Jurist 
Ijowor Canada Law Journal 
Lnvor Canada Reports 

Lical Governineiit Reports. 1002 -(current) 

Law Journal. Admiralty, 1805— 1 S 7 .*» 

Law Journal, Bankruptcy. 1832- -1880 ... ... . . 

Law’ Journal (County Courts Reporter). 1012 (current) 

1 jaw Journal, Common Pleas, 1N31- — 1875 ... ... • • 

Law Journal, Chancery, 1831 — (current ) ^ ... 

Law Journal, Ecclesiastical Cases, 1800 1 ST.'S ... 

Law Journal, Exchequer, 1831 1875 

Law Journal, Exchequer in Equity, 1835 1811 ^ ... • • 

Law Journal, King’s Bench or Queen s Bench, 18, *1 (current) 

1 jaw Journal, Magistrates’ Cases, IS. U 1890 

I .aw Journal, Notes of Cases, 1800- 1802 (from 1803. see Law 
Journal) 

Law Journal, Old Series, 10 vols., 1822 1SJ1 ... ••• ••• 

] ,a\v JournaK Proliati 1 , and Ailminilt y* jMiiirnt) 

J , ;i w Journal, I’rohate and Matrimonial Cases ls;»s 1850, 

1800- 1875 ... ••• 

Law Journal, Privv Council, 1805 - (current) ... ••• - j 

Law Journal. Probate, Matrimonial and Admiralty, lsno lso.» 
i .a^ w Journal Newspaper, 1800* (current) 

leader Law lh*ports . . ■ • •• j 

ijowmles. Maxwell, and Pollock s Reports, Bad ( ourt. ivtel 

Practice, 2 vols., 1850 I8.jl 

Jj< i gal News ••• ••• . .***,., *" . ' 

I^iw r Reports, Admiralty and Ecclesiastical ( ases, 4 vols., 180.» 

— 1875 ... ••• ••• ,u-“ 

T,aw Reports, Crown Cas<*s RcsciwimI, 2 vols., 180a 18 o> 

Law’ Reports, Common Pleas. 10 vols., 180a 

Ltw R<‘ports, Equity Cases. 20 vols.. 1805 J8o> 

Law’ Reports, Exchequer, 10 vols.. 180a • . . 

Ijiw Reports, Kn K lisli an<l Irish ApjM iHs nml Peer, me ( hums. 
House of L>r<ls. 7 vols., 1800 - 187a * *** 4 \” 

T«aw' Reports, Indian Ap|s*nls, Privy Council, (current) 

Law' Reports, India Appeals Privy Council, Supplement! i> 

Law Reports (Ireland), Chancery and fonimmi Law, d- \ a.^.. 

IjRW’ Reports, Probate and Divorce, ,3 vols.. 180a J8oi 

Law Reports, Privy Council, 0 vols., l^Oa^^ja 

Law’ Reports, Queen’s Bench, 10 vols., 180a -18<a ... 

Quebec, Reports, Queen s Bench ... ••• '** / l^trds 

Law Reports, Scotch and Divorce Appeals, House of U*nlH 

2 vols., 1800 — 1875 

Ijaw’ Times Reports, 1 859 —(current ) 

Law Times Newspaper. 1843 — (current ) j • ' 

I^aw’ Times Reports, Old Scries, 31 vols., 181. * 

I ja Themis • • ••• , ;*• . V/.n*' iVtn 

H' Ports. Kxrhorpmr. fol.. I ' ‘• 1 ; J. m, » T, . * ur-s' ! 


7 j . J" . O * 8 . ... 

L. J. I . ... ••• 

1j. J. P, «fc M. 

L. J. P. C. 

L. J. P. M. & A. 

• • • 

Jia \j. K • Ml * * • 

l. m. & r. 

X j* N • • • • • * • 

L. R. A. A: E. ... 

L. R. C. C. R. ... 

L. R. C. P. 

L. R. Eq. 

L. R. Exch. 

L. R. II. L. 

L. R. Ind. App. 

L. R. Ind. App. Supp. 
Vol. 

Ij. It, Ir, 

L. R. P. & D, 

L. R. P. C. 

L. R. Q. B, ... 

L. R. Q. B. 

L. R. Sc. & Div. 

L. TP » ... ... 

l> r. j o» ... 

L. T. O. S. 

Xj. I’ll, ... ... 

I^ane 

Laws. Reg. Cas. 

Ld. Raym. 

. & Ca. 

Leach 

I^ee ... . 

Lee temp. Hard. 


jjani* » II*’ Kins II* T"" , , . imi' UtOU 

I etch’s Rf'ports, King’s Bench, fob, 1 vol., l (, ^a - 
Ijawson’s Registration Cases, 189.»-- (cum*nt ) ... ••• 

Lord Raymond’s Reports, King's Bench and Common 

^ i i on 4 1 ^7Q<> 


Pleas, 
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Soot . 

Eng. 

Aus, 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 
( ’an. 
Can. 
Can. 
Can. 
Eng. 
Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng* 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


( ’an. 


Eng. 

Eng. 


1738 


Eng. 

Tr. 
Eng. 
Eng. 
Eng. 
( an. 

Eng. 

Eng. 

Eng. 

Eng. 

(’an. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



xxviii Reports included in this Work and their Abbreviations. 


Leg. Hop. 

Legge 

Loon. ... ... ... 

TjO v . ... ... ... 

Ix*w. C. C. 

T/‘y . • » ■ • • • • • 

Lib. Ass. 

Lilly 

1 Ait 

Lloyd, L. K. 

Lloyd, IV. ('as. ... 

J/dTt 

Ivong. Si T. 

Tiords .lournals ... 

Lud. K. C 

Lumley, I*. L . ( '. 

Lush. 

Lut. 

Lut. Leg. ('as. ... 

Lynd. 

M. 

Mi, ij 

• l\ > » • « i ■ » * » 

M. iV \V. 

M. C. I». 

M. 11. (’. 11 

M. L. II. (Vol.) K. 11. or 

q. H. .. 

AI. L. H. (Vol.) s. c. ... 
M. INI. ( as. 

Mar. 

Mar. ( i . 

Mac. \ II. 

MCle 

At‘Cle. A: Vo 

Mar fa rlanr 

Marl. Hob. 

Alacph. (Cl. of Ness.) 

Marq. 

Man-. 

Mad. 

Aladd. 

Madd. A: (i. 

Madox 

Alndnx, Kxrli. 

Al ag. ... ... . . . 

Man A: (». 

Man. A: llv. K. H. 

Man. A; By. M. C. 

Alan. L. J. 

Man. h. II. 

Man. It. temp. Wood 
^Vlans. ... ... ... 

Mar. L. C. 

March 

Marr. 

Marsh. 

Alarsh. ... ... ... 

\Ift j n. ... ... ... 

Aleg. ... ... ..i 


* • • 

* • » 


• • • 

• • • 


• • • 

« i • 


Ml 

• I • 


* t • 

• • • 

• • I 

• • • 


Reporter 
Legge’s Reports 
Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fob, 4. parts, 1552 — 1015 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 
ltiGO — ••• ••• « m 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1S22— 

IxVs Reports.' King’s Bench, fol.i’ l vol.',' 1008— 1020 

Liber Assisarum, Year Books, 1 — 51 Edw. III.... 

Lilly's Reports and Pleadings of Cases in Assize, fob, 1 vol. ... 
Littleton’s Reports, Common Pleas, fob, 1 vob, 1027 — 1031 ... 
Lloyd’s List Law Reports, lb 19— (current) 

Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 
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S. C. It. ... 

s. l. t. ... 

S. Q. It. ... 

S. It. 

s. it. r. . 

S. It. X. s. w. 

S. It. Q. ... 

S. V. A. It. 

S. \V. A. ... 

Saint . . 

Salk. . . 

Sask. L. It. 

San. \ Se. 

Saund. 

Saund. \ A. 

Saund. A B. 

Saund. A C. 

Saund. A M. 


Sav. 

Say. 

Se. ,1 ur. ... 

Se. L. It. 

Se. It. It. 

Sch. A l<ef. 

Siot \ 

Sentt, X. It. 

Sea. A Sm. 

Sel. ( ’as. ('ll. 

Solwyn's X. P. 
Sess. (’as. K. P>. 
Sett. A Item. 


Sh. (Ct. of Si\s>.) 

Sh. A Mad. 

Sh. Pig. ... 

Sh. dust. 

Sh. Se. App. 

Sh. Teiud Ct. . 
SI tap. Touch, 
Show. 

Show. Pari. ('as. 
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Hussell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Russell s Election Reports ••• ... ... ... ... 

Railway and Canal Cases, 7 vols., 1835 — 1851 ... 

Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1820 ... 

Rycle and Konstam’s Reports of Rating Ax>peals, 1 vol., 1891 — 
1901. ... ... ... ... ... ... ... ... 

Hyde’s Rating Appeals, 3 vols., 1871 — 1893 

Searle’s Reports of the Supreme Court of the Cape of Good Hope 

South African J^aw .Journal ... ... ... ... ... 

South >\ t ist ral ia f l 1/aw Repents ... ... ... ... ... 

South African Law Reports ... ... 

Reports of the High Court of the South African Republic, 1881 

-- 

I ndj ••• • • • ••• ••• ••• • « * 

South Australian State* Reports, since 1921 ( c.fj ,, [1921 J 

S.A.S.Jb) ••• ... ••• ... ••• ... ••• 

Ref Kiris of the Supreme Court of the Cape of Good Hope from 
1 <SS0 

Court of Session Cases (Scotland), since 190(1 (r.r/., [1900] S. 0.) 
Court of Session Cases (Scotland) (House of Lords), since 1900 

(<y/., (1900| S. C. (If. L.)) 

Court of .Justiciary Cases (Scotland), since 1900 (<*.(/., [1900J S. C. 

(«J.)) ••• ••• ••• ••• ••• ••• ••• ••• 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State* Reports 

Jteports of the High Court of Southern Rhodesia 
Stuart's Lower Canada Reports ... 

New South Wales. State Reports 
Queensland Reports. Supreme Court 
Stuart’s Vice- Admiralty Reports ... 

South-West. Afriea I /aw Reports ... 

Saint’s 1 >ig«\st of Registration Cases, 1843 — 1900, 1 vol. 

Salkeld's Reports, King's .Bench, 3 vols., 1089 — 1712 ... 
Saskatchewan 1/aw Reports 

Sausec and Scully's Reports, Rolls Court (Ireland), 1 vol., 1837 

— 1 1 8 1 ( ( ... . ... ... ... ... ... ... 

Saunders's Reports, King's Bench, 2 vols., 1000 — 1072 

Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 —1901 

Saunders and Bidder's lxieiis Standi Reports, 1905 — (current) 

Saunders and Cole's Reports, Beil Court, 2 vols., 1810 — ISIS ... 

Saunders and Macrae's Count v Courts and Insolvency Cases 

• • 

(Count \ Courts Cases and Appeals, Vols. 11. and 111.), 2 vols., 

1 ^ . I W ~ 1 H I I ^ ... ... ... ... ... ... ... 

Savile's Reports, Common IMeas, fob, 1 vol.. 1580 — 1591 
Saver’s Reports, King’s Brtich, fob, l vol.. 1751 — 1750 
Scottish .Jurist, 10 \<»ls., 1829 — 1873 
Scottish Law Reporter, 1805 —(current ) 

Scots Revised Reports 

Ncltoales and Lefroy's Report*, Chancery (Ireland), 2 vols., 
1S02-1S0(> 

Scott’s Reports. Common Pleas. S vols., 183L- 1810 ... 

Scott’s New Reports, Common Pleas, 8 vols., 1810 — 1845 
Searle and Smith's Reports. Prohate and Divorce, 1 vol., 1859 — 

1 ^^(i(t ... ... ... ... ... ... ... ... 

Select Cases in Chancery, fob, 1 vol., 1085 — 1098 (Pt. 111. of 
( a *. ill tli.) ... ... ... ... ... ... ... 

Sclwyn's Abridgement of the Law of Nisi Prius 
Sessions Settlement Cases, King's Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements A Removals, 
l vol., 1710 — 1712 

Shaw, Court of Session ('uses (Scotland), 1st series, 10 vols., 

1821 1S3S 

Shaw and Maclean's Scotch Appeals. House of Lords, 3 vols., 

1 S35 — 1 S3S 

1\ Shaw’s Di go*t of Decisions (Scotland), ed. by Bell and 
1/anumd. 3 \ols., 1720 — 1808 ... ... ... * ... 

P. Shaw’s Justiciary Decisions (Scotland). 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of l^orcis, 2 vols., 1821 — 1821 
P. Shaw's Teiud Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 
Shower’s Reports. King’s Bench. 2 vols., 1078 — 1095 ... 
Shower's Cases in Parliament, fob, 1 vol., 1091 — 1099... 
Siderf’m's Reports. King's Bench, Common Pleas and Exchequer, 
fob, 2 vols., 1057 — 1070 ... * 
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Eng. 

Can, 

Eng. 
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Eng. 

Eng. 

S. Af. 
S. Af. 

Aus. 
S. Af. 

S. Af. 

Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
W. Af. 
Eng. 
Eng. 
Can. 

Ir. 

Eng. 

Eng. 

Eng. 


Eng. 


Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Sim. 

Sim. & St. 

Sim. N. S. 

Skin. 

Sin. k Bat. 

Sm. k Cr. 

Smith, k. Ik ••• 
Smith, L. C. 

Smith, Reg. Cas. 

Sin y the ... ... *• 

Sol. Jo. ... ... •• 

Spence 
Spinks 

St. K. Qd. (preceded by 
date) ... 

Stair Hep. 

Stark. ... 

State Tr. 

State Tr. N". S. 

St e\\ art ... • * * * * 

Stockton... 

Story 

Stra. 

Stu. M. k P. 

St unit 

Stuart, A dm. 

Stuart, Adm. N. S. 

Stuart, K. B. 

St v . • • • **. * 

Sw» ... • • • * 

S\v. k Tr. 

Swan. 

Swin. 

S \ me ... ... . 

» 

T. A; M 

T. 11 


T. Jo. 


T. L. R. ... 

T. P. 

T. P. 1). ... 

T. Harm. 

T. S. 

Taml. 

Tas. L. It. 

Taunt. 

Tax Cas. 

Tay. 

Temp. Wood 
Term Kep. 

Terr. L. It. 

Thom. 

Toth. 

Town St. Tr. 

Trem. P. C. 

Tin. 

Tudor. L. C. Mere. Law 
Tudor, Ij. C. Real Prop 
Turn, k It. 

Tyr 

Tyr. k Gr. 

B. C. Jur. 

XJ. C. L. J. N. S. 


Simons’ Reports, Chancery. 17 vols., 1820 — 1852 
Simons and Stuart's Reports, Chancery, 2 vols., 1822 — 1820... 
Simons’ Reports, Chancery, New Series, 2 vols.. 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1081 — 1007 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1 8 *1 — 1 .i ... ... ... ... ... ... ... 

Smale and Gifford's Reports, Chancery, 3 vols., 1852 -1857 ... 
.1. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 
Smith’s landing Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1805 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1830 — 1810 
Solicitors’ Journal, 1850 — (current) 

Spence's Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1851 — 1850 

Queensland State Reports, since 1002 (r.r/., (1002J St. R. (hi*) 
Stair's Decisions, Court of Session (Scotland), fob, 2 \ols., 

Starkie’s Reports, Nisi Prills. 3 vols., 1811 — 1823 
State ’trials, 31 vols., 1103- -1820 
Slate ’trials. New Series, 8 vols., 1820 — 1 858 
Stewart's Nova Scotia Admiralty Reports, 1803- 1813 
Stockton's Vice- Admiralty Report and Digest ... 

Story's Commentaries on Equity Jurisprudence 
St range's Reports, 2 vols., 1710—1717 ... ... ... _ ••• 

Stuart, Milne, and Poddie’s Reports (Scotland), 2 vols., 18.»1 — 
1 S53 ... ... ... ••• ••• ••• ••* 

Sessions Cases (Stuart) ... ... ••• ••• 

Stuart's Vice-Admiralty (Txiwer Canada) Cases, 1830 -1850 ... 
Stuart ’s Vice-Admiralty (Ixiwer Canada) Cases. 2nd series, 1850 
— 18/1 ... ... ... 

Stuart's Reports of Cases in King’s Bench, etc. ( bower ( anada), 
1 S 1 0 — 1 835 ... ... ■ • • • • • , y 

Style's Reports, King's Bench, fob, ] vol., 10-10 10;>;» 

Swahey s Report, Admiralty, 1 vob, 1 8 . j , > — 18>!) ... ••• 

Swain* y and Tristram's Rc*porls, Probate and Divorce, 4 vols., 
1858 — 1805 ... ... ••• ••• 

Swatiston’s Reports, Chancery, 3 vols., 1818 1821 ^ ^... 

Swinton’s Justiciary Reports (Scotland), 2 vols., 183.»— --J811 ... 
Sytne’s Justiciary Reports (Scotland), 1 vol., 1820— 1820 

Temple and Mew's Criminal Appeal Cases, 1 vob, 1818 J8.H 
Reports of the Witwntersrand High Court. (Transvaal Colony), 

1002—1000 •* 

Sir T. Jones’s Reports, King’s Bench and Common I leas, loi., 

1 vob, 1007— 1085 ... •• . .* 

R,. polls of the Wit watersrand High Court (’lrans\aal ( olon> ), 

j 01 o— (current ) ... 

The Times Law Rei»orts, 1881— (current ) ... • • 

Reports of t h<* Supreme ( Vmrt of t he Transv aal, DO* (cin rent) 
South African Law Reports, Transvaal Provincial Division ... 
Sir T. Raymond’s Reports, King's Bench, fob, 1 \«>b, H>00 - 


Reports of the Supivine Court of the Transvaal, 1002 1000 . 

Tainlyn’s Reports, Rolls Court, 1 vob, 1820- 1850 

’I’asmanian Daw Reports ••• V’ ium 

’I'aunton's Reports, Common Pb'iis, 8 vols., ISO / —1813 

Tax Cases, 1875 — (current) 

Taylor's King's Bench Reports 

Manitoba Reports Icwjk Wood ... *• • • •“ , ( ( , 

’I’erm Reports (Durnford and Last), fob, 8 vols., 1 /8a -b )••• 

Territories Law Reports 

Nova Scotia Reports (Thomson) ... ••• •*' 

Tot hill’s Transactions in Chancery, 1 vob, 1«>,>3 - lorn 
Townsend. Modem St/iti; 1 rials ... •- 

Tremaine Pleas of the Crown, 1 vob, HMD •• - 

Tristram’s Consistory Judgments, 1 vob, ]S/~ iouu ... 

New Brunswick Reports (Trueman) • • .A" t 

Tudor’s Leading Cases on Mercantile and Maritime Uiw 

Tudor’s Leading Cases on Real Property ■ •• 

Turner and Russell’s Reports, Umncery, 1 1 vol., 1^--- - v ** 
Tvrwliitt’s Reports, Lxchequer, a vols., 1830 iS j > y; 
Tyrwliitt and Granger’s Reports, Lxehequer, 1 vob, 18 .jo *J».> 

Upper Canada JurDt. ... ••• **L 

Canada Law Journal, New Series, 180a— (current) 
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Lug. 


Ir. 


lr. 


A us. 


Scot . 


Can. 
( '/in. 


Ne< >t . 
Scot. 
Cun. 

Can. 

Can. 


Scot . 
Scot, 


S. .\f. 


s. \r. 

S. Al. 
S. Af. 


S, Af. 
Lug. 
Aus. 


Can. 
< an. 

Can. 
( ’an. 


( *an. 


Lug. 


Can. 
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U. C. I,. J. O. S. 

U. C. It 

XJdal 


... Canada Law Journal, Old Series, 10 vols., 1855 — 1801 
... Upper Canada Reports, (Queen’s Bench 
... Fiji Law Reports (Udal) ... 


Can. 

Can. 

Fiji. 


V. L. R. 

V. R. 

V. R. (Adm.) 
V. R. (Kq.) 
V. It. (Law) 
Vaugli. ... 
Vent. 

Vern. 

Vern. A Her. 
VOH. 

Vos. A R. 
Ves. Ken. 
Vin. Al>r. 
Via. *Supp. 


Victorian Law Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1000 — 1073 ... 
Ventris* Reports (Vol. 1.. King’s Rencli ; Vol. II., Common 
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Vernon’s Reports, Chancery, 2 vols., 10K0 — -1719 
Vernon and Sc riven’s Reports, King’s Ranch (Ireland), 1 vol., 
1780 — 1788 


Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817... 

Vesey and Reames’s Reports, Chancery, 3 vols., 1812 — 1811... 
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Aus. 
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Eng. 
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Eng. 
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W\ W’. A A ll. 

W. W . It. 

Wallis by Lyne 
Web. Pat. Cas. 

W elsh, Peg. Cas. 
Went. Off. Ex. 
West- 

West inn ft. I lard. 
West. Tithe ('.is. 

White 

W hite A Tud. L. C. 
Wight 

Will. W’olb A Pas. 
W ill. W’oll. A 11. 


W'illes ... 
Wilm. ... 
Wils. 

Wils. A S. 
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Win, 

Wm. Rl. 

W’m. Rob. 
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Wolf. A R. 

W olf. A D. 
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V. A. 1). 


W’atermeyer’s Reports of the Supremo Court of the Cape of 
(iood Hope, 1857... 
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* 

Workmen's Compensation Cases (Minton-Senhouso), 9 vols., 

1898 1907 

South African Law Reports, W’it watersrand High Court 
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1 vol., 1020 - PRO 

South African Law Reports, W’it watersrand Ijoeal Division ... 
W’estcrn Law Reporter 
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Law Reports, Weekly Notes, 1 800- -(current ) (c.f/., ( 1800 J XV. N.) 
Calcutta Weekly Notes 

Weekly Reporter, 51 vols.. 1852— 1900 ... 

Sutherland's Weekly Reporter 

W’eekl> Reporter, reporting eases in the Cape Provincial 
Division 

W yatt, Webb and A’Rcehett 
Western Weekly Reports ... 

Wallis’ Reports, Chancery (Ireland b 1 vol.. 1700 — 1791 

W’ebster's Patent Cases, 2 vols., 1002 -1855 

W’elsh's Registry Cases (Ireland), 1 vol.. 1832 — 1810 ... 

W’ent worth's Oflire and Duty of Executors 

WYst 's Reports, Rouse of LmN, 1 vol., 1839 — lSll 

West s Reports ivinft. Rardwicke, Chaueery, 1 vol., 1730— 17 10 

WYstcrn’s Lmdon Tithe Cases, 1 vol., 1592 — 1822 

White’s Justiciary Reports (Scotland). 3 \ols., 1880 — 1893 

W’hite and Tudor's Leading Cases in Equity, 2 vols. ... 

W’ight wick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... 
Willmore, Wollaston, and Davison’s Reports, Queen’s Rencli 
and Rail Court. 1 vol., 1837 

W’illmore, Wollaston. and Hodges’ Reports, Queen's Bench ami 
Rail Court. 2 vols., 1838 — 1839 
W'illes' Reports, Common Picas, 1 vol., 1737 — 1758 
Wilmot's Notes of Opinions and Judgments, 1 vol., 1757 — 1770 
O. W ilson's Reports, King’s Bench and Common Pleas, fob, 
3 vols., 17 12- -177 1 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 

l ^ M * I l .III ... .. ... ... ... ... ... 

J. Wilson's Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson's Reports, Exchequer in Equity, 1 part, IS 17 
Winch's Reports. Common Picas, fob. 1 vob, 1021 — 1025 
William Rlackstoiie's Reports, King's Bench and Common 
Pleas, fob. 2 vols., 1710- 1779 ... 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1853. . 
Williams* Notes to Saunders’ Reports, 2 vols. ... 

W’olferstan and Rristowe s Election Cases. 1 vob, 1859 -1801 
Wolferstnn and Lew’s Election Cases, 1 vob, 1857 — 1858 
W’ollaston's Reports, Rail Court and Practice. 1 vob. 1810 1 S 4 1 

Wood's Tithe Cast's, Exchequer, l voD., 1050 — 1798 ... 

Young's Vice-Admiralty Reports 
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y. & C. Ch. Cas. 

y. & C. Ex. 
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Y. B 

Y. B. (Rolls Series) 
Y B. (feel. feoc. ) . . . 
Yelv. 

You. 
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Young© and Collyer’s Reports, Chancery Cases, 2 vols.. 1811 

Jl V "3t v t ( I • • m *«• ••• ••• 

Young© and Collyer’s Reports, Exchequer in Equity. 4 vols 

1 DOO 1041 * 1 n 


Young© and Jervis* Reports, Exchequer, 3 vols., 1820— 1831)’!! 
Year Books ... 

Year Books (Rolls Series) ... 

Year Books (Selden Society) 

Yelverton’s Reports, King’s Bench, fol., 1 vol., 1(>02 — 1013 ... 
Younge’s Reports, Exchequer in Equity, 1 vol., 1330 — 1832 ... 
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ABBREVIATIONS 

USED IN THIS WORK. 

(For Abbreviations used in citing Reports, sec pp. xix. — xxxv., ante.) 


Act. 

Admlty. 

AfTd. 

Aflfg. 

Akt. 

Anon. 

Apld. 

Appct. . 
Appln. . 
Appln. . 
Applt. . 
Apprvd. 

Aron. 

Archbp. 

Art. 

Ass. Tax Case 
Assco. 

Assocn. 


for At t orney-Oeneral. 

,, Act iengesellschuft. 

,, Admiralty. 

Aflirnicd. 

,, Affirming. 

Akt iengesellschaft ; Aktiebolaget ; Aktieselskabet. 
Anonymous. 

Applied. 

., Applicant. 

,, Application. 

,, Application to Register a Trade Mark. 

,, Appellant. 

,, Approved. 

,, Arbit rat ion. 

,, Arehbishoj*. 

,, Article. 

,, Assessed Tax fuse. 

,, Assurance. 

,, Association. 


B. C. 
Bkpcy. . 
Bkpt. 
Bldg. Soc. 
Bp. 


,, Borough Council. 
,, Bankruptcy. 

,, Bankrupt. 

,, Building Society. 
,, Bishop. 


C. A. 

C. & S. Tj. By 
C. C. A. 

C. O. R. 

C. C. R. 

C. L. P. Act. 
C. L. Ry. Co. 
C. O. R. 

C. S. U. C. 

Ca. sa. • 

Cale. Ry. Co. 
Ch. 

Ch. Div. 

Co. 

Co-op. Assoc n 
Comrs. . 
Consd. . 
Corpn. . 


Co. 


Ct. of Ch. 
Ct. of Eq. 
Ct. of R. 


,, Court of Appeal. 

„ City A South Jyuidon Railway Co. 

,, Court of Criminal Appeal. 

,, County Court Rules. 

Court of Crown Cases Reserved. 
Common I .aw Procedure Act. 

,, Central Rondon Railway Co. 

,, Crown Office Rules. 

,, Consolidated Statutes of Upper Canada. 
,, Capias ad satisfarUmdum . 

C aledonian Railway Co. 

,, Chancery. 

,, Chancery Pi vision. 

Company. 

„ Co-operative Supply Association. 

,, Commissioners. 

,, Considered. 

„ Corporation. 

,, Court. 

„ Court of Cliancery. 

,, Court of Equity. 

,, Court of Review. 


f t 


P. C. 

Dbtd. 

Deft. 


Divisional Court. 

Doubted. 

Defendant. 
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Abbreviations 


Distil. . 
Div. Ct. 


for Distinguished. 

,, Divisional Court. 


Keel. Comrs. 
Keel. Ct. 

Kx. Ch. 

Ex JK 
Kxch. 

Exor. 
Exorship. 
Expld. . 
Kxtd. 
Kxtrix. . 


, f Kcclesiastical Commissioners. 
,, Kcclesiastical Court. 

,, Kxchequer Chamber. 

,, Ex parte . 

,, Kxchequer. 

,, Kxecut/or. 

,, Kxecutorship. 

,, Kxplained. 

,, Kx tended. 

,, Kxecutrix. 


EL fa. 
Folld. 


„ Fieri facias. 
„ Followed. 


G. Sc S. W. Ry. Co. 

G. C. Ry. Co. 

O. K. Ily. Co. 

Ci. N. of Scotland Ky. Co. 

Ci. N. Dice. At Broinpton Ky. Co. 
Ci. N. Ky. C o. 

Ci. S. «V \V. Ky. Co. of Ireland . 
Ci. \V. Ky. Co. 

Govt. . . . . . 

Cinlns. . 


,, Glasgow & South Western Railway Co. 

,, Great Central Railway Co. 

,, Great Kastorn Railway Co. 

,, Great North of Scotland Railway Co. 

,, Great Northern, Piccadilly «V Prompt on Railway Co. 
,, Cireat Northern Railway Co. 

,, Great Southern Sc Western Railway Co. of Ireland. 
,, Great Western Railway Co. 

,, Government. 

,, Guardians or Guardians of the Poor. 


II. C. of A. 

H. K. . 


,, High Court of Australia. 
,, House of Kords. 


1. R. Comrs. 
I nsce. 


,, Inland Revenue Commissioners. 
,, Insurance. 


J.T. 

Jud. Act 


,, Justices. 

,, Judicature Act. 


K. R. Div. 


,, King’s Bench Division. 


j. tV R. Rv. Co. 

v. \ N. K.‘ Rv. Co. 

,. A N. W. Ry. Co. 

v. A S. W. Rv. Co. 

v. A V. Rv. Co. 

* 

j. it! & s. t\ itv. to. 

m 

!! C. A I>. Uy. Co. ’ 

Klvo. Rv. Co. ! 
j. Ci. Hoard . 

i.*I . . . . 

v.JJ. . 

i. M. A: S. Ry. Co. 

K. T. Si S. Ry. Co. . 


,, London A Brighton Railway Co. 

,, Ivondon Sc North Eastern Railway Co. 

,, Loiulon Sc North Western Railway Co. 

,, London A South Western Railway Co. 

I Lancashire Sc Yorkshire Railway Co. 

I vocal Hoard. 

,, Ivoiiilon, Hrighton & South Coast Railway Co. 
,, Ixmi Chancellor. 

,, Ivondon, Chatham Sc Dover Railway Co. 

,, London County Council. 

Ivomlon Electric Railway Co. 

,, Local Government Hoard. 

,, Lord Justice. 

,, Lords Justices. 

,, London, Midland Sc Scottish Railway Co. 

,, London, Tilbury Sc Southend Railway Co. 


M. S. Act 

M. S. At L. Ry. Co. 


Mould. . 

Met. Dist. Ry. Co. . 
Met. Rv. Co. . 

Mid. G. W. Rv. Co. 
Mid. Ry. Co. *. 


Mtgor. . 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used io describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating eases, except* such as are classified 
as 44 Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
44 Keferred to,” which conic at the end of tlic group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed hv ra.ss 
classified as 44 Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are os follows : — 

** Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

44 Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

44 Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

44 Distinguished ” (Distd.). — This expression is used where the earlier rase is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is point* d out. 

44 Doubted ” (Dbtd.). — This expression is used where the court in the annotating ruse 
without definitely going io the length of Buying that the annotated cas»* is wrong, 
adduces reasons which seem to show that it is not accurate. 

44 Explained ” (Expld.). — This expression is used when; the earlier case is not nccessni ily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, hut not necessarily, one not obvious 
on the face of the report. 

44 Extended ” (Extd.). — Compare 44 Applied,” supra . 

44 Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It docs not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

44 Not Followed ” (N.F.). — Compare 44 Followed,” supra , to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated cose and in a higher court and the rule 
in the latter case is held to be wrong. 

” Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapprov al 
which would justify the use of any of the foregoing words. 

4 ‘ Mentioned ” (Mcntd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Fisheries. 


Part In General. 


1. Not an easement.] — A man cannot pre- 
scribe to liavo a necessary easement in the lands of 
another person for himself & his servants to catch 
fish in Ilia several fishery. 

The word “ easement ” is known in law, but 
here the tiling itself is set forth, viz. to catch lish, 
etc., & certainly no instance can be given of a 
prescription for such a liberty by such a 'word or 
name {per dm.).— 1 *keus v . Lucy (1094), 4 Mod. 
Kcp. 355 ; 87 E. K. 441. 

2. A profit d prendre.] — (1) By deed, A. & 

B. conveyed to I). & his heirs ccitain lands, 
excepting A reserving to A., B. & 0. their heirs 
& assigns, liberty to come into & upon the lands, 
& there to hawk, hunt, fish, & fowl : — Held : this 
was not in law a reservation properly so called, 
but a new grant by D., who executed the deed, of 
the liberty therein mentioned ; & therefore it 

might enure in favour of d. & his heirs, although 
he was not a party to the deed. 

(2) The grant to a person, his heirs & assigns, of 
44 free liberty, with servants or otherwise, to come 
into & upon lands, & there to hawk, hunt, fish, 
A fowl,” is a grant, of a licence of profit, & not of 
a mere personal licence of pleasure ; A. therefore 
it. authorises the grantee, his heirs & assigns to 
hawk, hunt, etc., by his servants in his absence. 

(3) Such a liberty is, therefore, a profit a prendre. 
Within Prescription Act, 1832 (e. 71), s. 2. — 
Wickham v. Hawker (1840), 7 M. & W. 03; 10 
L. .1. Ex. 1 53 ; 151 E. B. 079. 

n notations : .lx to (I) Consd. I’aimrll r. Mill (18 10), 3 
C. 11. 15 2 .*» . Ax to (I) Reid. Durham N Sunderland 11. v. r. 
Walker (1SI2), 2 g. 15. 1)10; Poe d. Croft r. Tldlmry 
(18.54). a C. L. K. 317 ; Denham r. Holliday (18.57), 1 
II. He N. «; U ; Ewart r. (iraham (18.59). 7 II. L. Cum. ;i :»1 ; 
Gilhortaon r. lUelmrds (18.59), I 11. A: N. 277 ; Williams 
r. Hayward (18.59), 1 K. A' K. 1010 ; Hill r. Tupper (1803), 
.*12 L. J. K\. 217 ; Proud r. Bates (1865), 0 New Rep. 02 ; 
Coiker r. I'ayne ( 1870), IS W'. It, 100; Mungruve r. 
Fonder (187!), L. It. 0 g. 15. MM); Dennett r. Atherton 
(1872). 20 W. It. 4 12; Smverby r. Smith (1871), L. It. 
0 (’. P. .52 1 ; Goodman r. Salt ash Corpn. (1882), 7 A |»|>. 
Cu.m. 633 ; Kero.vd r. (oulllmrd, 11807J 2 Ch. 55 1 ; Thellus- 
hou r. ldiidard, 11900) 2 Ch. 03.5. -la to (2) Consd. Lonsdale 
»’. Ktgg (18, Mi), 11 Kxeh. 051. As to (2) Refd. Durham Ar 
Sunderland Ity. v. Walker (1812), 2 g. Ji. 010 ; Kiddle 
r. Knj ley ( I SO I ). 28 .1. p. 80,5 ; Owen i*. Ruinous (1871), 
38 J. I*. Oil ; Aligned r. Gibson (1870). 2.5 W. H. 00; 
Goodman r. Saltash Corpn. (1882), 7 App. Cas. 033; 
Sutherland r. Heatheote. (1802J l Ch. 17.5; Fitzhardinge 
Purcell, 1 1008| 2 Ch. 130. .ts (<> (3) Co ns d. Race r. 
W'urd (18,5.5). 1 K. A* |5. 702 ; Lonsdale r. 

11 Kxeli. 0.51. fo (3) Refd. Kwart r. (Iraham (18.5!l)| 
7 II. L. (’us. 331 . Corker r. I'ayne (1870). 18 \V. It. 430 ; 
(loud man r. Saltash Corpn. (1882), 7 App. (’as. 033 ; Sul her* 
laud r. Heatheote, 1 18021 1 Ch. 17.5. (icncrallu, Mentd. 
Wulsli r. Southwell (18.51), 20 L. J. M. C. 10.5. 


3. .] — The right of hunting, shooting, etc.. 

is an interest in the realty & a grant of it is a 
licence of a profit d prendre. — Ewart r. Graham 
(1859), 7 H. L. Cas. 331 ; 29 L. J. Ex. 88 ; 33 
L. T. O. 8 . 349 ; 23 ,T. P. 483 ; 5 Jur. N. 8 . 773 ; 
7 W. K. 021 ; 11 E. li. 132, H. L. ; affg. 8. 0. 
sub nom. Graham v. Ewart (1856), 1 H. & N. 
550, Ex. Ch, 


Annotations : — Consd. 15 nice v. HolHwdl (1860), fi H. & N. 
609 ; Sowerby v. Smith (1874), L. H. 9 C. P. 524 : Devon- 
shire v. O’Connor (1890), 24 Q. B. D. 468. Refd. Blades 
v. Higgs (1865), 11 H. L. Cas. 621 ; Jeffryes v. Evans 
(1865), 19 C. B. N. S. 216. Mentd. Hilton & Walkorfleld 
Overseers v. Bow r es Overseers (1866), L. K. 1 Q. B. 359 ; 
Leoontleld v. Dixon (1867), L. R. 3 Exch. 30 ; Musgrave 
v . Forster (1871), L. H. 6 Q. B. 590 ; Rogers t?. St. Germans 
Union (1876), 35 L. T. 332 ; Fitzhardinge v. Purcell 
(1908), 99 L. T. 154. 


4. .] — E. granted by deed to pltfs. for a 

term of years 44 the exclusive right of fishing ” in 
a defined part of the River C., with a proviso that 
44 the right of fishing hereby granted shall only 
extend to fair rod & line angling, & to netting 
for the sole purpose of procuring fish-baits. Deft. 
wrongfully discharged into the stream water 
loaded with sediment, the effect of which was to 
drive away the fish & injure the breeding : — Held : 
the grant did not give a mere licence to fish, but a 
right to fish & to carry away the fish caught ; but 
this was a profit d prendre , & was an incorporeal 
hereditament ; & pltfs. had a right of action 

[for an injunction & damages] against any one 
who wrongfully did any act by which the enjoy- 
ment of the lights given to them by the deed was 
prejudicially affected. — Fjtzueiiald v. Fir bank, 
|1897| 2 Ch. 96 ; 66 L. J. Ch. 529 ; 76 E. T. 584 ; 
13 T. \j. R. 390 ; 11 8ol. Jo. 490, C. A. 

Annotations : — Refd. Ecroyd v. Coulthard, [1897J 2 Ch. 554 ; 
Lowe r. Adams, 1 1901 J 2 Ch. 598 ; Granby v. Bakewell 
l\ D. C. (1923), 87 J. I*. 10.5. 


5. --- .J — A.-G. for British Columbia v . 
A.-G . fob Canada, No. 9, post. 

.] — Sec, generally , Easements, Vol. XIX., 

pp. 196-209. 

6. An incorporeal hereditament.] — Fitzgerald 
v. Fikhakk, No. 4, ante. 

7. .] -Chesterfield (Lord) r. Harris, No. 

206, post. 

8. .J — A.-G. for British Columbia v . A.-G. 

for Canada, No. 9, post. 

Tithes of flsh.j — See Ecclesiastical Law', Vol. 
XIX., p. 480, Nos. 3389-3392. 


PART I. 


o. 


a. /nclurfti? in term "land."] A fishery eomes within the meaning of the term 
72, 1. - Gokk e. ATDkkmotj 1 (1807), 15 W. JL 813.— IR. 


‘*land,” as defined by 21 & 22 Viet. 



Fart II.— Finnic Fisheries. 


Part II. — Public Fisheries. 


Sect. 1.— IN TIDAL WATERS. 

Sub-sect. 1. — The Right to Fisii. 
A. In the Sea. 


9. Right to fish — Common law right — Subject 
to regulation.] — (1) It is not competent to the 
legislature of British Columbia to authorise the 
Govt, of that Province to grant the exclusive 
right of fishing in either the tidal or the navigable 
non -tidal waters within the railway belt ; so far 
as those waters are tidal the right of fishing in 
them is a public right subject only to regulation 
by the Dominion Parliament ; so far as they are 
not tidal, whether navigable or not, they are 
matters of private property & under the grant 
became vested in the Crown in the right of the 
Dominion. 


(2) The general principle is that fisheries are in 
their nature mere profits of the soil over which the 
water flows, & that the title to a fishery arises from 
the right to the solum. A fishery may of course 
be severed from the solum , & it then becomes a 
profit a prendre in alieno solo &> an incorporeal 
hereditament. The severance may be effected 
by grant or by prescription, but it cannot be 
brought about by custom, for the origin of such a 
custom would be an unlawful act [per Cult.). 

(3) The subjects of the Grown are ent itled as of 
right not only to navigate but to fish in the high 
seas & tidal waters alike {per Cult.). 

(4) To the general principle that the public 
have a “ liberty of fishing in the sea or creeks or 
arms thereof,” Loud Hale makes the exception, 
“ unless in such places, creeks, or navigable rivers 
where either the King or some particular subject 
hath gained a propriety exclusive of that common 
liberty.” This passage refers to certain special 
cases of which instances are to be found in well- 
known English decisions when* separate A: 
exclusive rights of fishing in tidal waters have 
been recognised as the property of the owner of 
the soil. In all such cases the proof of the 
existence & enjoyment of the right has of necessity 
gone further back than the date of Magna ('art a 


(5) In the tidal waters, whether on the foreshore 
or in creeks, estuaries, <V tidal rivers, the public 
have the right to fish, by reason of the provisions 
of Magna Oarta no restriction can be put upon t hat 
right of the public by an exercise of the prerogative 
in the form of a grant or otherwise {per Grit.). 

(d) The fishing in navigable non -tidal waters is 
the subject of property, & according to English 
law must have an owner and cannot be vested in 
the public generally (per Cun.).— A.-G. fok 


British Columbia 
A. G. lf>3 ; S3 L. .1. 
T. L. It. 1 H, I*. G. 


v. A.-G. fok Gan ad (19111 
1*. G. Kid ; 1 10 L. T. INI ; 30 


Annotations : — .Is to (1 ) Apld. A .-l«. for ('amnia r. A.-fl. for 
Quebec. 119211 1 A. C. 413. -In to (2). (3) A (I) Reid. 
A. -U. for Cunariu r. A.-U. foi Ducbee, 1 1921 11 A. < 413. 


10. — .] —Anon. (1 IBS), V. B. s 

Edw. 4, fo. IS, pi. 30. 

Annotations Gonsd. Blundell r. UuttoniU ( 1 S 21 ), f. H, & 
Aid. 268. Reid. Clod no •*. Miniu* (1013). 2 Didst . 00. 
Hentd. Pophum t\ Woolcott (1000), 1 Sid. 29 1 ; Mercer 
r. Dcnnc, 119911 2 Uh. .'>31. 

11. - — .j — Every subject of common 

right may fish with lawful nets, etc. in a navigable 
river, as Well as in the sea, & the King's grant 
cannot bar them thereof ; but the Grown only 
has a right to Koyal fish, & that the King only 
may grant. — W akhrn v . Matthews (1703), l 
Salk. 357 ; 0 Mod. Hep. 73 ; 01 E. 1L 312. 

Annotation: — Consd. Want v. Crenwell (1711). Wille*, 205. 
And this is tint tncrcly the law of this country, but. Is also 
the law of nations (Wll.LKH, L.C.J.). 

12. Cannot be prescribed for/] — 

The right of fishing in t in* sea is a right common to 
all the King’s subjects ; & therefore a prescription 
for such a right as annexed to certain tenements 
is bad. -AVahd r. Ckkswkll (1741), Willes, 205; 
125 E. K. 1 1 05. 


13. - ,| — BLUNDELL r. Cattkkall. 

Xo. IS, post . 

14. __ . .J - Eit/.h A lim noe (Loud) r. 

Pl KCKI.I., Xo. 20, post. 


15 . __ independent of title of Crown to soll.| 

- A.-G. fok Buitisii Columbia r. A.-G. Foil 
Canada, No. 0, ante. 


16. As to locus In quo Arm of the sea.] — 

St. Benedict, Helm (Aiiiiot) Gasic^(I3I7), Hale 
de dure Maris (Hargrave s Tracts), c. •>, p. 20. 
Annotation .— Mentd. Smith r. Andrews (ImIH). (>:> 1*. T. 


Gautek v. A »t, Xo. IS2, 
st. 

r. 

UCI’N., No. 1 H 1 , 

19 Formed by new eruption.] 

JILISLE GoKFN. (’• ( i It All AM . No. K*H, 

20. — Between high 6c low water mark.; - 

aeie, every subjeef has a rigid, to take fish 
md upon the sea -shore between high & low 
ter mark; but sue!) general right umy be 
•idged by the existence of an exclusive right in 

t h, • wheUier there is a pnnui 


PART II. SECT. 1, SUB-SECT. 1. — A. 

9 1. Rif/ht to fink — Common law 
r . .. — Subject to regulation.] — The right 
or Maoris to fish in the sea or tidal 
waters is tho same as the right of 
Europeans, & is governed by Fisheries 
Act, 1908, & the regulations made 
thereunder. — W aipapakcua v. Hkmp- 
to.n (1914), 33 N. Z. L. It. 1065 — N.Z. 

9 ii. .] — Royal Fishery 

““ Banne Case (1610), Dav. Ir. 55. — 

15 i. Independent of title, of 

Crown to aoif.] — The right of the public 


to fish in the sea, whether It & its 
subjacent soil be or be not vested in the 
Crown, is common, & is not t he subjeet 
of pro pert y. — H a HAN Mayaciia r. 
Naoi: Shuaviu’HA (1876), I. *»• 
2 Horn. 19. -IND. 


16 i. As to locus in q\u» — Arm of , 
ea. J — This action was broiight to 
he right U> an inlet on Burlington Hay. 
Mtf. claimed title by patent. Deft, 
outended that the patent exclude*! 
he inlet ; 6c that the locus in quo being 
avigable waters, if tho Crown could 
rant at all, the public had the right to 
se the fish in it:— Held: the 


(1858), 7 C. I\ 1 D>. 


CAN. 


10 ii. 


•rdiot if it 

m quo was in fact an 
( ‘icc* *if ton c. ('oiJ.y.nh 
107. — IR. 


To an i 
■ fjhiiery deft. 

is an 
right 
entitled to 
that the 


b. VIS W *• 

Salmon fishing is Hot 


within 


the 
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Fisheries. 


. 1 . — In tidal waters ■' Sitb-xecl. \ , A. & B.] 

facie right in the subject to take fish-shells found 
on the sea-shore between high & low water mark.— - 
Baoott r. Orr (1801 ), 2 Bos. & P. 472 ; 120 E. B. 
1301. 

AnnotaHons : — Diftd. Blundell t*. C'atterall ( 1821 ), 5 B. & 
Aid. 268 . Expld. llrlnckmau v. Mat ley, ( 1004 ] 2 Ch. 31 . 1 . 
Held, ('rich ton v. Collery ( 1870 ). 10 \V. it. 1(>7 ; Haltash 
('orpn. r. Goodman ( 1 8 K 1 ), 7 0 . H. 1 >. 10 ( 5 . 

21. .1— Blundell r. Hatter all, 

No. 48, post. 

22. As to particular fish- Royal fish.] -War- 
ren v. Matthkwk, No. 1 1, ante. 

23. "- - Fish-shells - Found on sea-shore.] 

- Baoott i\ Okk, No. 20, 

24. Exclusion of public right —By claim of 
private fishery.] - St. Hknkdkt. Hulm (Abbot) 
(’ask (1217), Halo do Jiiiv Minis (Hargrave’s 
Tracts), c. 5. p. 20. 

Annotation : Mentd. Smith r. And rows (1*<91), 05 1.. T. 17'). 

25. - Claim by prescription.] 

r. Oitrouo Cimi'N., No. ISI, post. 

26. .] -Baoott r. Omt, No. 20, ante. 


Private fisheries generally .]— See Part III., post. 
Ownership o I the soil .] — See Waters & Water- 

COURSES. 

Statutory covenants relating to sea fishing.]— 

See Part- VI., post . 

B . In Rivers. 

30. Common law right.] — Warren v. Mat- 
thews, No. 1 1 , ante. 

31. — .]— Carter r. Murcot, No. 182, post. 

32. .] — B. v. Stimpson, No. 520, post. 

33. .] — Malcomson v. O’Dea, No. 150, 

post. 

34. .] -A.-H. for British Columbia v . 

A.*(«. fob Canada, No. i), ante. 

35. Water receding from channel — New 
channel formed by natural means — Several fishery 
rights not transferred.] — Carlisle Cokpn. r. Gra- 
II am. No. 108, post, 

36. Limits of tidal part of river — As distinct 
from sea — How defined.] — TTorne v. Mac- 
kenzie, No. 423, post. 


27. Granted before Magna Carta. 

Wilson r. Crosseield (1885), J T. L. B. (101. 

28. ^ for 

Coi.cm;u\ r. \.*C. For (-anada, No. 

29. By grant of sea bed.] — (1) The 
rigid to rivet lived engines on the foreshore bed 
of a tidal navigable river indicates the ownership 
of a several fishery therein A: of tla* soil. 

(2) The hed of the sen for some distance at least 
below low-water mark <V the beds of tidal navigable 
rivers, are )>ri nut furir vested in the Crown ; <V the 
Crown's ownership is, subject- to t lit* public rights 
of fishing A navigation & rights ancillary thereto, 
a beneficial ownership. The Crown can grant 
the beil of the sea, so far as it is vested ill the 
Crown, iV u fortiori the bed of a tidal navigable 
river, to a subject, in the same way that the 
foreshore can be so granted ; though no such grant- 
can operate to the detriment of tin* public rigid of 
fishing that of navigation with its ancillary 
rights, except possibly in connection with rights 
such as anchorage, when some consideration 
moves to the public from the grantee. 

The rights of fishing «V navigation A: rights 
ancillary thereto are the only public rights known 
to the common law in the sea itself (Parker, ,1.). 

No grant by the Crown of part of the bed of the 
sea or the bed of a tidal navigable river ean . . . 
since Magna Carta operate to the detriment of the 
public right of fishing (Barker, .1 .). Citz- 
HARDINOK (Lord) r. Ci’ijckll. |1H0S| 2 Ch. HR); 
77 L. ,1. Ch. 529 ; Ml L. T. 151 ; 72 .1. P. 27(1 ; 
21 T. L. It. 5tl 1 . 

, , h : - As to (2) Refd. Secretary of State for India r. 

Sri Rajah Chelikuui Rama Raw (P.M«), S,» J. 1*. U. 222. 


37. 


As distinct from non-tidal part- 


Flow affected only by exceptional tides.] — Where 
a navigable river ceases to be tidal Ar a person 
claims, as one of the public , to lish above that 
point, this is not a right which can exist in point 
of law, A, therefore, the justices ought to overrule 
any claim of right set up by deft. 

An information was laid, against applt. for un- 
lawfully lisbing in a river wherein resps. had j« 
private right of fishery. Jfc was proved that- the 
river was navigable. A: that at the place where 
applt. fished the water was not salt, & that in 
ordinary tides it was unaffected by any tidal 
influence, but that upon the occasion of very 
high tides the rising of the salt water in the 
lower part of the river dammed back the fresh 
water iV caused it upon those occasions to rise 
& fall with the llow & ebb of the tide. Applt. 
contended that, the river being navigable &. tidal 
at the place in question, there was a presumption 
that the public had a right to fish there, & that the 
jurisdiction of the justices was therefore ousted 
by a reasonable claim of right : -Held : the river 
at the place in question could not bo considered 
as tidal within the rule of law which gives the 
public a right to lish in navigable tidal rivers, & 
t herefore t here was no claim of title set up sufficient 
to oust the justices* jurisdiction. — Keece v. 
Miller (1882), 8 Q. B. 1). 62(1 ; 51 L. .1. M. <\ (11 ; 
17 ,?. P. 37. 

A n notations : — Expld. Ualcraft. r. Guest (1807), Moore 
History & Law of Fisheries, p. 102. ConMl. West Riding: 
of Yorkshire Rivers Hoard r. Tad caster R. 1). (’. (1007), 
07 L. T. 130. Refd. Jones t*. Llanrwst V. (\, (1011 J 
1 Ch. 303. 


38. 


Ascertainment of — Vertical rise & 


fall.] — Calc raft r. Guest (1SU7), Moore’s History 


rights of (he public in the Hav of 
lloughu*. --- V ocnumchiiani) r. Mookk 
& Hopson (1810), HI net I, 201 . — 

1. ot M. 

0. Whrthrr province has ripht to 
ffrani — Excitative nphts of fi stung in 
tidal U'titcrH - Whether right extends to 
tenters tieutiml tow u'ttter mark . } — h'e 
Uvkukc Fish khi ks, (I»21J 1 A. U. 
413 ; 35 i). L. R. 28.~ CAN. 

. H i- of public right Uy 

rhuin of private fishery. \ — All the 


Queen’s subjects have equal rights on 
the fishing grounds, 6c in their uses 
everywhere on the coasts, & there is 
no restriction upon them, except the 
existing law & the rights of those 
actually occupying portions of the 
fishing grounds. - stone r. Welland 
(I8»5>, 7 Ntld. L. R. 86.— NFLD. 

PART II. SECT. 1, SUB-SECT. 1.— B. 

30 i. (' ommon law Hght .] — Tho right 
of fishing in a public navigable river 


belongs to the public, & not to the 
owners of the lands bounded on the 
river. — R ose r. Bklyea (1868), 1 

Han. 109.— CAN. 

d. Maoris . ] — Waipapakura 

r. Hempton (1914), 33 N. Z. L. It. 
1 065. — N.Z. 

e. Water receding from channel — 
Sew channel formed by natural means.] 
— l’ltf. & deft, hod respectively 
exercised the exclusive right of fishing 
in an estuary, each to the middle 



Part IT.— Public Fisheries. 


& Law of Fisheries, p. 102 ; subsequent proceeding} 
[1898] 1 Q. B. 759, 0. A. 

Annotation : — Could* West Hiding: of Yorkshire Hlvei 
Board r. Tadoaster R. D. C 


Hiding: of Yorkshire Hlvera 

/ 1 QA 7 \ 07 T. *P 


39. .] — Tracey Elliot v. Morlky 

(Earl), No. 204, post . 

40. Exclusion of public right — By private 
fishery — Granted before Magna Carta.] — Malcom- 
SON V. O’Dea, No. 150, post . 


41. •] — In an action for tres- 

pass to a several fishery in a navigable tidal river 
in Ireland defts. justified on the ground that the 
public had the right of fishing. Pltf.’s paper 
title, if the j>ossession and enjoyment were con- 
sistent with it, afforded irresistible ground for a 
presumption that the fishery was put in defence 
before Magna Carta. As evidence of possession 
As user pltf. tendered the proceedings A- decree 
in 1087 in a “ possessory suit- ” brought in the 
(it. of Ch. in Ireland by C., pltf.’s predecessor in 
title, against strangers to the present action ; 
by which decree an injunction was awarded to 
quiet (-. his undertenants in such possession of 
their fishing as they had at the time of exhibiting 
the bill Ac three years before, to continue until 
evicted by due course of law, both parties being 
at liberty to take proceedings at law against- each 
other for ascertaining their titles : — Held : (1) as 

the decree was a solemn & final adjudication, not 
collusive, As as it could not have been made except 
upon proof of unbroken user As enjoyment for at 
least- t-iuee years before the bill, inconsistent with 
any actual exercise at that time of a public* right of 
fishing, the proceedings As decree were admissible ; 
(2) the effect of this evidence (not being met by 
any counter evidence applicable} to the same 
period) was extremely strong to establish posses- 
sion As enjoyment of the fishery in the latter part 
of the 17th century, consistent with the paper title 
As exclusive of the public ; (3) a. judgment 

obtained by pltf. in 1 8*20 in an action against 
a stranger for trespass by fishing in the loeux in 
quo , in which action deft, appeared but allowed 
judgment to go by default of pleading, was evi- 
dence* in the present action of possession in I82fi. 

Defts. proved that eot-fisliing had been carried 
on in the locus in quo with the knowledge of pltf. 
or his agents, As without interruption by them, as 
far back as living memory extended : — Held : 
(i) if pltf.’s right to a several fishery were once 
pr< >vod the exercise of cot-fishing could not take 
it away or confer any right on the public ; for the. 
public, cannot in law prescribe for a profit a prende 
in alieno solo , nor acquire any right, adversely to 
the owner under any statute of limitation ; (5) an 
incorporeal hereditament- such as a several fishery, 
which can only pass by deed, cannot he 
4 4 abandoned.” 

(fi) Without evidence of possession & enjoyment, 
even the clearest apparent title to ft several fishery, 
on paper only, would not exclude the public right 
(Lord Kelborne, C.). 

(7) If the fishery of the whole river, so far as it 
belonged to the Duke or his predecessors in title, 
was what has been sometimes called a unum quid , 
there can be no doubt that evidence of acts of 
ownership At enjoyment in any part of it would be 


Them was, as has been 
seen important ovi.leiue. qHviflratlY np„U. ft bl" 
to the fishery in that particular part. <»t the river 
winch is immediately in question in the present 
actum. But if the title to the fishery in that part. 
ot the river were separate, acts of ownership 
elsewhere would not be evidence of possession 
under that title (Lord Sklrornk, l\). 


(8) Usage, continued during living memory, 
when there is nothing 1o t ho contrary, & when 
the question is one of prescription, tun v justify tin* 
presumption of a similar usage, as of right, from 
time immemorial. Hut when it is relied upon not 
to establish a proscriptive right, hut to displace 
a prescriptive right-, supported by written titles 
& evidence of long possession for a period earlier 
than. At coming down to, the time of living 
memory, it appears to me that such a presumption 
would be neither reasonable in fact, nor necessary 
in law (Lord Nklrorne, <\). 


(9) The proof of possession of an extensive tract- 
of land or a great river must , of course, vary accord- 
ing to circumstances. What, may demonstrate it, 
in one ease, may bo quite inadequate for that 
purpose, in another (Loud (VII aoan).- - Neill c. 
Devonshire (Dhke) (1882), 8 App. ('as. 135; 
31 W. It. 1122, II. L. 

Annotation# : — A# to (l> .V (2) Gonad. Rimini »\ Lauird 
( 1 HH8), I1HIH1 2 n». 0H1, n. Reid. Danbury r. Jenkins. 
111)011 2 Ch. 101 ; Johnston v. o'NVill. I HUM A. <' ...V*. 
As to (l) & ((») Reid. Itlount r. Lu\unl <ihkk>, iikimi 
2 Oh. OKI, n. : Smil h r. Andrews, 1 1 KOI | 2 < 'll. 07K ; A.ui. 
for British Columbia r. A. *11. for Canmi/i, Jlbilj A. ( 
As to (7) Retd. A.-<*. /•. Si'wt'itsi le-iibou-Tync 
<'orim., IIK07I 2 i). It. J K I . As to (K) Consd r. 

Aiutrc\As, (181)1 | 2 <’h. fi 7 s. Refd. I f an t»ui’> v. J 
11001 J 2 Ch. 401. 


42. 

(toi.CMRlA r. 


,j — A . -( 1 . koii Humsii 

A.-(«. for Canada, Xo. 9, ante. 


43. Under local Act.) • — Under 

Ipswich Fishery Act , 1 8R7 (<‘. xl vi.). h. 1 9, t lie oyster 
fishery in the river <L tin* oyst-urs in the river 
were to be deemed to belong to the Ipswich 
(’/orpn., & they were given power by sect. 2<l to 
demise A: l«*ase the oyster fishery. The Act also 
provided that- the* lessee* under such lease should 
have t in* exclusive right of depositing, propagating, 
A: fishing for A: taking oysters in tin* river ; »V that 
all oysters in the river should during any such 
lease be the absolute property of the lessee tV he 
deemed to he in his possession. Tin* Ipswieh 
(torpn. demised tin* oyster finitely to resp., who 
markeit out- the oys<4*r bed hv Imio\s. Applt, 
wlni had fished with a trawl within tin* limits ol 
[he oyster bed so marked out, was charged with an 
iffeiic'e under Sea Fisheries Aet, isihs (e. 4*»), 
ivliieh forbids any ju rson other than tin* owner of 
a private * oyster bed, within the limits ot such bed, 
knowingly to us< any instrument of fishing, 
•xcept- a lire* A: hook or a net adapted solely for 
•niching Hunting fish, \ so used as not to distill b 
jr injure in any manner any oyster bed. Applt. 
alleged that, as the river was an arm (d the sea, 
the members t>f the public had a right- to fish in 
the river, which right was not defeated by t hi* lease 
to resp., & that therefore the jurisdiction of the 
justices was ousted by that- claim of right. f ( • 
1) the right set up by applt . was one. which could 
riot exist in law, having regard to the terms of 
[pswich Fishery Act, 1 m<J 7, Sea l ishenes Act, 


thread of a river flowing through it. 
No grant from the Crown of the fisheries 
was proved, but it was the common 
case of both parties that the right, of 
fishing in the entire estuary was voted 


in them, to the exclusion of the public. 
The river chaugcd its course tic formed 
a new channel, atfll passing through 
the estuary • — Held : the local limit of 
each fishery "'us the middle of tic* 


new channel of tin* river, & n°t 
landmark corresponding to mint 
been the medium Jllum q//>oc o * 
former course.— Mi t.i.r.n r. I *m> 
(l K70), 4 It. It. Ir. .R)2. IR. 
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Fisheries. 


Sect, 1 . — 1 n tidal waters : Sub-sect. 1 , B. ; sub-sects. 
2 <fc3.] 

1868 (c. 45), & therefore the jurisdiction of the 
justices was not ousted ; (2) the fact that applfc. 
honestly believed that he had the right to fish in 
that manner did not prevent Ids being convicted 
as a guilty mind was not a necessary ingredient 
of the offence. — Smith r. Cooke (1914), 84 L. .1. 
K. II. 959 ; 112 L. T. 864 ; 79 J. J\ 215 ; 21 Cox, 
0. 0. 691, D. C. 

44. By grant of bed of river.] — Fitz- 

iiardinge (Loud) v. Purcell, No. 29, ante. 

Ownership of soil.] — See Waters & Water- 
courses. 

Statutory provisions relating to river fishery.] — 

Sec Part V., post. 

Navigation In tidal waters.] — See Part TV., post. 


R-HKCT. 2.— Mode of Fishing. 

45. Fixed engines — Stake nets — Illegal.] 

Bevins r. Bird, No. 425, 

46. — - - - .; -Olding v. Wild, No. 

427, post. 

Statutory regulations.] —See Parts V. & VI.* 

post. 


Sub-sect. 


2. — Ancillary Rights. 


Sec 1 Jac. 1, c. 
Ad, 1771 (c. 31) ; 
1898 (c. 54). 


25 ; White Herring Fisheries 
St‘a Fisheries Herniation Act, 


47. Use of foreshore — Digging — Planting 

stakes to dry nets.] — Anon. (1 168), V. B. 8 Kdw. 1, 
fo. 18, pi. 80. 

Annotations; Con id. Blundell r. Cuttcrall (1821), 5 p. A: 
ALL 208. Retd. Popham r. Wooleott (1000), 1 Sid. 201 : 
Mercer r. Donne, 1 10011 2 Ch. 531. Mentd. Gedge r. 
Mimic (1013). 2 Didst. 00. 

48. — Access to water - - Places appro- 

priated therefor — No right over whole foreshore.] — 

The jmhlie common law rights with respect to the 
sea independent Iv of usage are rights upon the 
water, not upon the land, of passage & fishing on 
the sea A: on the seashore*, when covered with 
water ; & though as incident thereto, the public 
must have the means of getting to & upon the* 
water few those purposes ye*t it is by A: from such 
places only as necessity or usage have appropriated 
to those purposes Ac not a general right of lading. 


unlading, landing or embarking where they please 
upon the seashore, or the land adjoining thereto, 
except in cases of peril or necessity (IIolroyd, J.). 
— Blundell v. Catterall (1821), 5 B. & Aid. 
268; 106 E. K. 1190. 

Annotations : — Consd. Llandudno U. C. v. Woods, [1890] 

2 Ch. 7 Oft ; Drinckman v. Matley, [1U041 2 Ch. 313 ; 
Fitzhardinge v. Purcell, (1908] 2 Ch. 139. Refd. A.-G. 
r. Chambers (1854), 4 Do G. M. & G. 206: Whitstable 
Free Fishers & Dredgers Co. v. Gann (1863), 13 C. B. N. S. 
853 ; llchester v. RuLshlcigh (1889), 61 L. T. 477 ; Mercer 
v. Deane, [1904] 2 Ch. 534 ; Denaby & Cadeby Main 
Collieries t\ Anson, [1911] 1 K. B. 171. Mentd. Benest 
v. Pipon (1829), 1 Knapp, GO; Tyson r. Smith (1839), 
9 Ad. & El. 406 ; Beaufort r. Swansea Corpn. (1849), 

3 Kxch. 413 ; A.-G. v. Hanmer (1858), 27 L. J. Ch. 837 ; 
A.-G. t*. Tomline (1879), 40 L. T. 775 ; Robinson v. 
Cowpen L. B. (1893), 62 L. J. Q. B. 619 ; Parker v. 

(1903), 2 L. G. R. 608; Behrens r. Richards, [1905] 
2 Ch. 614 ; Foster v. Warblington V. C., [1906] 1 K. B. 
618. 

49. Approaching or leaving boats — 

Carrying fish or otherwise.]— A point made on 
behalf of (lefts, was that, in pursuit of their lawful 
calling, all fishermen arc at liberty to use the soil 
above high-water mark, for approaching or 
retiring from their boats, carrying their fish or 
otherwise. Much may be found in favour of this 
view in old books, especially those which derive 
their authority from the civil law, A: something in 
others of comparatively modern date*, but the 
notion has never really found a place in our law of 
real property, the principles of which are decidedly 
averse to it (Kekewicil, ,].). — Ilchkster (Earl) 
r. Raishleigii (1889), 61 L. T. 477 ; 38 W. It. 
101 ; 5 T. L. It. 739. 

50. Fixing moorings — For attachment of 

boats — Claim of immemorial user.] — An im- 
memorial user of the foreshore in tidal A: navigable 
waters, by the owners of fishing-boats A^ other 
craft, by fixing moorings in the soil, for the purpose 
of attaching their boats to them, may L>e sup- 
ported either as an ordinary incident of the 
navigation of such waters, or on a presumption 
of a legal origin by grant from the Crown of the 
foreshore subject to such user, or by concession by 
a fonner owner of t lie foreshore to all persons 
navigating the waters to use it for fixing moorings. 
— A.-ll. v. Wright, [1897] 2 Q. B. 318; 66 

L. .1. Q. B. 831 ; 77 L. T. 295 ; 46 W. K. 85 ; 
13 T. L. B. 480 ; 8 Asp. M. L. C. 320, C. A. 

Annotation : — Refd. Denaby & Cadeby Muin Collieries v. 
Anson, 11911] 1 K. B. 171. 

51. — — Consent of Crown unnecessary.] — 

The public have no right without the consent of 
the Crown or its lessees to enter upon the foreshore 
of the sea, when dry, except for the purposes of 
navigation and fishing. — Llandudno Urban 
Council e. Woods, [1899] 2 Ch. 705 ; 68 L. J. Ch. 


PART II. SECT, t, SUB-SECT. 2. 

f. Fixed nifrinc — Cross-lines.) — 
1‘ltfH. brought an action to l vs t ruin 
from using cross lines. Defts. 
1 that, the lake was a public 
lake, in which every subject 
of the realm had the right of Ashing. 
They gave some evidence that cross- 
lines had boon used in the lake for 
over twenty years . —Held : pltfs. 
we iv entitled to an injunction to 
defts. from using such lines. — 
Pkky r. ThoKNTun (1889), 23 L. R. lr. 
402, — IR. 

!• Drawing nets or laying lines . } — 
The right which the public have of 
fishing in a tidal river is limited to 
drawing nets or laying lines. & they 
are not allowed to place stake neta 
nor in any way to interfere with the 
rights of private individuals.— D klai- 


r. H\Ydk.N, 11923] 4 1). L. R. 1102; 
renttl. 51 N. 8. R. 346; (1924) 3 I). L. R. 
11.— CAN. 

h. Stake 'nets. } — Pltfs. claimed right, 
to catch lish in a tidal river ut a cer- 
tain place by putting up stoke nets 
across the river. This right was alleged 
to lie bast*d on custom which was not 
denied by defts. & user for thirty years 
was proved: — Held: pltfs. wore not 
bound to prove sixty years* exclusive 
use to support their claim. — N aka- 
hayya r. Sami (1888), 1. L. R. 12 
Mad. 43.— IND. 

J. Cod traps.] — A fishing vessel 
anchored jfc fishing with nets set along 
the coast, was boarded by the residents 
wear by, their tents taken up & placed 
on board their craft, their anchor 
weighed ; they were informed they 
would not l>e allowed to fish, alleging 
as a reason that the mode of flsbingby 


cod traps was a violation of the law 
laid down by the people of the neigh- 
bourhood for the govt, of the fishery' • — 
Held : it is not competent for the 
inhabitants of any' particular locality, 
or for persons enguged in any particular 
mode of fishery to impose upon others 
what is not the law of the land. — 
Stone r. Welland (1885), 7 Ntld. 
L. R. 86.— NFLD. 

PART II. SECT. 1, SUB-SECT. 3. 

k. I J se of foreshore — For purposes 
of fistiing .) — No common law right 
exists to the public to use the beach 
above high water mark for the purpose 
of fishing when the beach has been 
convey'oa by the Crown to a subject. — 
Parker r. Elliott (1852), 1 C. 1*. 
470.— CAN. 

l. .1 — The original 

grants of townships reserved to the 
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Part II.— Public Fisheries. 


tv>T • 81 L. T. 170 ; 08 .T. P. 775 ; IS \V. H. 43 ; 
43 Sol. Jo. 089 . 

Annotations : — Refd. Brinckman v. Mat toy, [1904] 2 Ch. 
* IIS Mentd. Behrens v. Richards, [1905] 2 Ch. 014 ; 
Y eat man r. Hombcrgcr (1912), 107 h. T. 742 ; A.-U. r. 
^(‘H ell (1918), 88 .1. k. B. 4b>. 


52. Storage of fish caught.] — (1) The 

oysters in an oyster fishery were, when freshly 

dredged, unfit for consumption by reason of their 

being contaminated with impurities in the water, 

A; deft., a fisherman, after dredging, deposited 

his oysters in a particular portion of the foreshore 

indicated by boundary marks A left them there 

until they were ready for market : — Held : deit. 

had no right, as incidental to the exercise by him 

of the public right of fishing, to appropriate a 

portion of the foreshore for the storage* of his 

oysters to the exclusion of the rest ot the public. 

» 

(2) Where a municipal corpn., empowered 
by charter to hold lands, tenements A heredita- 
ments, A goods A chattels, has obtained an 
order from the Hoard of Trade conferring a right 
of regulating an oyster fishery under Sea. Fisheries 
Act, 18<>S (e. -Jo), it may lawfully take* a lease 
of the foreshore of the fishery to enable it to 
carry out the purposes of the order. — Truro 
U oKPN. V. lioWE, [1902J 2 K. B. 709; 71 J j. .1. 
K. B. 971 ; 87 L. T. 380 ; 00 J. J\ 82J ; .71 W. B. 
08; 18 T. L. K. 820, <■. A. 

Annotation :--As to (1) Distd. Foster r. Warblington V . t'. f 
( 1 90t» J 1 K. B. (>18. 


Definition of foreshore.] Waters A W.\tkk- 


53. Use of private land- Necessity— Landing 
boats.] — Ward v . Oreswei.l ( 1711 ), Willes, 207 ; 
127 K. H. 1107 . 


54. By custom - Drying fishing nets & 

tackle.] — A custom for all fishermen within a 
certain district, to dry their nets upon the land of 
another might well be a good custom (Tindai,, 
D.J.). — Lockwood v . Wood ( 1811 ), (5 Q. B. 70 ; 
10 L. . 1 . Q. B. 007 ; 0 L, T. (). N. 109 ; 8 .fur. 
710 ; 117 K. B. 19 , Kx. (Ti. 

ns Refd. Mercer r. Donne, [1994] 2 Ch. 
Mentd. C 'oil stable r. Nicholson (]Ht>8), 14 B._N. S. 

Houro r. Metropolitan Board of Works (187 1), 1- K. 
9 Q. B. 29(i ; A.-<J. r. Horner (18K4). 14 Q. B. D. 
Auglo-Hellenic S.S. Co. r. Dreyfus (191 It), 10H L. T. I 


55. Effect of modern methods 

Of drying.] — It was proved in evidence that., so 
far as living memory went, A. by reputation prior 
to living memory, the fishermen of a certain parish 
had been in the habit of using a piece of land for 
the purpose of drying their nets. In modern 
times the custom had somewhat varied owing to 
the introduction of the custom of oiling certain 
nets. The land had been somewhat affected by 
the action of the sea, which apparently had at 
times encroached thereon A at. times receded 
therefrom, A land had been gradually added by 
accretion to the ground in question ; — 7/c/d .* 

(1) the custom was valid, although the user A 
the kind of nets used had varied from time* to time ; 

(2) the land added by accretion took the character 
of the land to which it had been added A became 


subject to the same custom ; (2) olVuiul reports 
made to a (Sovt. department, depositions in a 

J* I i i I A 9 . 



L. ti. B. 1293, (’. A. 

Annotations : — .is to (i ) Refd. Fltzhurdinge »*. Purcell iltlOS), 

7 7 L. .1. Ch. 529. As to (ID Retd. Awdudou-Smith r. 
Owen (1905). 94 L. T. 42: North Staffordshire Hy. r. 
Hanley Corpn. (1909), 7J .1. I\ 17 7 ; llc>nc r. KIhoIicI 
(191.1). lit) b. T. 2(1 1 : Coll is r. Amphlott, (191 HI 1 Ch. 
2112. Ctinralh/, Mentd. Ramsgate Corpn. r. Pooling 
( 1 90(1). 70 J. P. 1112 ; Johnson r. Clark. 1 1 DOS 1 1 Ch. Hull ; 
lie Fount nine, Kountnine r. Amherst (1909), 7s 1.. J. Ch. 
048 ; lit IV! it ion of Bight. 1 1915] II K. B. til 9. 

56. — - - .| — Johnson r. (inicK 

(1910), 71 .1. 1*. Jo. 220. 

57. - - Subsequent statutory authority 

to impose toll —For use of land.] Where tie 
fishermen of a sea village had been itnniemorinlly 
accustomed to beach their boats in winter on 
ground adjoining the harbour. A where the pro- 
prietor had subsequently obtained a local Act 
authorising his levy of 7.s. yearly lor each boat 
beached, the fishermen's rights were enforced 
against him : - Held : lie could not exclude the 
fishermen from the ground used for beaching 
without assigning to them other ground equally 
well adapted for the purpose. When an -Vet 
authorises the exaction of a toll, the aecommoda - 
fion for which the foil is authorised must he 
provided. AlToN r. STEPHEN (IS7H), 1 App. t‘as. 
17H. II. L. 

5 g. . Accretion to land by recession 

of sea— Accretion subject to custom.] Mercer 
r. DENSE. No. 77. ante. 

59 ^ .. . . Documentary evidence rebutting 

custom.] — -Mercer r. Denne, No. 75, ant*'. 
tf vv% »M A Isaues, Vol. 

1-71. 

60. Private capstan & windlass - - Validity of 
toll for use Of. ! — (Maim for fish as toll for Ihj* use 
of ft capstan A windlass in drawing fishing- hunt h 
upon the beach out of the sea. habbitatus 
(ilsumi)Mit lies for <l»e lish so claimed. Km.moi hi 
(iCARL) V. Penrose (1827), ii lU : J8.» ; 9 Dow'. 
A K\. K. B. 172 ; 7 L. J. D. S. K. B. L»‘> , 

i:. b. i9i. 

Annotation: Consd. Fahaoutli i*. <0erge (l-‘». •> 

- pH f. claimed a right, under 
a custom, to take the second last lish out of every 
boat -load of lish. by way of toll, from 
frequenting a certain cove A landing fish thernn. 
It w^s proved that pin. A his ancestors had, from 
time* immemorial, iurmshed A mamtainm a 
emstan A rope for the u«e of the fishermen ; A 
ti lt stormy weather boats could not la- drawn 
uo from tlR* sea, with safety to the crews, without 
them • that- the spot on which the capstan stood 
belonged pltf., hut the rest of the cove, over 
hiel, the boats wen* drawn, w'a* the property of 
a tldrd pcm,n : Held : that the keeping the 


Crown five hundred feet from “ 

water mark on the coast ” for the 
purposes of the fisheries. Under this 
reservation the Crown claimed 09 
acres fronting on St. Peter’s Bay, A 
99 acres on the Morell River, in which 
the tide ebbs & flows : — Held : the 
clause only applied to land fronting 
on the open sea. — R. r. Cox (1858), 1 
P. K. X. 170.— CAN. 


m. .1 — Applt. ns grantee of 

; lands in suit from the trench king 
vith all the fishing & hunting & 
ier rights Sc privilege's which the 
udor had or might have as seignior, 
along its frontage on the seashore, 
lined the exclusive; right to !Wi 
moil from flu* foreshore ulong th<*R 
nmlary ; — // tl& : on the t me eon - 
notion of the tyrant the clwlm could 


, Mi«tained. The above 
‘(TeeliJrtl U thei-xeiUHbi 

^ fon*hliorfi no fur 
loomed . - C. 

r f [19071 A. < 5 J 1 CAN. 

'onreniences far 

, who, since Die yr 
lilt Si made a houw*. 
CMinvenlcnces for th< 
it led peaceably Sc 


use 


-A 

H5, 
' t 
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Fisheries. 


Sect. 1 , — In tidal waters : Sub -seels. 3 4. Sect. 2.] 

capstan & rope was a good consideration for the 
exaction of toll from all boats landing in the cove, 
whether the capstan & rope were used or not. — 
Falmouth (Loud) v. George (1828), 5 Bing. 286 ; 
2 Moo. & P. 457 ; 7 L. .7. O. S. C. P. 40 ; 130 E. R. 
1071. 

Annotations : — Reid. Brecon Markets Co. i». Neath & Brecon 
lly. (1872), L. It. 7 C. 1». 55 5. Mentd. Lancum v. Lovell 
(1833), 9 Bing. 405; Jenkins v. Harvey (1835), 2 Cr. 

M. & R. 393 ; Walker v. Needham (1841), 3 Man. & G. 
557 ; Owen v. limit h (1854), 14 C. B. 327 ; Shephard v. 
Payne (1862), 12 C. II. N. S. 414. 

Private fisheries.] — See Part ITT., Sect. 7, post. 


Sub-sect. 4. — Interference with Fishing. 

62. Interference by other fishermen — Possession 
of fish not complete — Action for trespass.] — Young 
V. IllCIlENS, No. 290, JtOSf. 

- Penalty under local Act.] — By a 

it was enacted that certain stems or 


63. 

local Act 

stations shall be bounded as there defined, & that, 
in cases of interference by one boat with another 
under specified circumstances, the fish taken by 
the party interfering shall be forfeited to the party 
interfered with, A the interfering party shall forfeit 
£50. Pltf. declared in case, setting forth that, 
after the statute passed, he was proceeding to 
take fish in his proper turn & station, & would 
have taken them, but deft, prevented him from so 
doing by unlawfully & wrongfully throwing a n<*t ; 
& the declaration described the proceeding so as 
to bring it within the statutory prohibition. On 
mot iou in arrest of judgment. : — Held : the 

declaration showed no causes of action, pltf. 
stating no interference with any common law right, 
At. the statute having only imposed a particular 
penalty for the act done, Ac having therefore given 
no general right of action.- Stevens v. Jeauocke 
(ISIS), 11 0. B. 731 ; 17 L. ,1. 0. B. 103; 11 
Jj.T. O. S. 101 ; 12.lur. 177; 116E. R. 6L7. 

^ f i) Hotal ions Reid. Marshall r. Nit-holla (1852), 18 Q. B. 
882. Mentd. Coufh r. Stool (1854), 3 K. & H. 402 : Cloovo 
r. llarwar, Wilde e. St aimer (1857), 1 11. & N. 873 ; 
St. I’nm-ras Vostry r. Mattel bury (1857), 2 ( ’• B. N. S. 
477 : Muxnxlnlo r. Eastern Uounties My. (1858), 4 ('. 11. 

N. S. 03 ; Atkinson r. Non cast It* k Gateshead Water C’o. 
(1871), 20 W. If. 35 ; Gorrih r. Scott (1874), L. R. 9 Kxeh. 
125; (treat Northern Fishing Co. r. Kdgehill (1883), 11 
G* It. I>. 225 ; Melliss r, Shirley 8; Preeiiia title L. It. of 
Health (1885), 51 1.. ,1. l). It. Jt)8 : Mid. Kv. r. K<linonton 
Union (1891), 72 L. T. 206: Clegg. Parkinson r. Earhy 


tins Co.. 118961 1 G. It. 592 
U. M. O.. 118971 1 Q. M. 625 ; 
Golf Club, 1 1 920 J l K. It. 7 20. 


Peebles r. Oswuldt wistle 
lleimningh r. Stoke Poges 


Property in fish— Private fisheries.] 

111., Sect . 9, post . 


-See Pari 


r. 2. IN NON-TIDAL WATERS. 

64. Right to fish — Does not vest in the public — 
Claim of right. ! — 1 n a nswor to an information before 
t wo just ices under Jaireeny Act, 1801 (c. 90). s. 2 I, for 
unlawfully A: wilfully at tempt ingto take tisli in water 
wheiv another person had a private right of fishery, 


by angling at an hour not between the beginning of 
the last hour before sunrise & the expiration of 
the first hour after sunset, accused justified under 
a supposed right on the part of the public to fish 
in that water, on the ground that the public had 
fished there without interruption for sixty years : — 
Held : (1 ) such a right of fishery by the public in a 
non-navigable river could not exist in law ; 
(2) accused justifying himself under the bond fide, 
though mistaken notion, of such a right, did not 
make such a claim of right as ousted the juris- 
diction of the justices ; (3) it was no defence that* 
accused, having acted without criminal intent, 
there was no metis rea . — Hudson v. MacKae 
(1863), 4 B. & S. 585 ; 3 New Rep. 76 ; 33 L. .!. 
M. C. 65 ; 9 L. T. 678 ; 28 J. P. 436 ; 12 W. R. 80 ; 
122 E. R. 579. 

Annotations: — As to (1) Folld. Hargreaves v. Diddams 
(1875), L. H. 10 Q. B. 582. Coned. Pearce v . Scotcher 
(1882), 46 J. P. 248. Reid. Murphy v . Ryan (1868), 16 
W. R. 678 ; Mussott v. Burch (1876), 35 L. T. 486. ^4a to 
(2) Folld. Hargreaves v. Diddams (1875), L. R. 10 Q. B. 
582. Reid. Pearce v. Scotcher (1882), 46 J. P. 248 ; 
lieeoe v. Miller (1882), 8 Q. B. D. 626. As to (3) Reid. 
Watkins r. Major (1875), L. R. 10 C. P. 662. 

65. .] — Pearce v. Scotcher, No. 

69, post. 

66. Although publio allowed to fish 

— By owner.] — (I) With regard to the main 
stream, pltf. did not show any acts of fishing 
which were exclusive of the general public. Every- 
body who liked fished there & it is well known that 
all the way down the Thames such fishing is 
habitual. What is the law applicable to a title 
of that sort ? All the presumptions seem to be in 
favour of pltf. The natural presumption is that a 
man whose land abuts on a river, owns the bed of 
a river up to the middle of the stream, & if he owns 
the land on both sides the presumption is that the 
whole bed of the river belongs to him unless it is 
a tidal river There is also a presumption that the 
owner of the bed of the river has the right to fish 
in the stream & to prevent other persons from 
fishing there. But these are presumptions of 
fact which may be rebutted, & not rules of law 
which must apply to every case (Bowen, L..7.). 

(2) We are dealing with the Thames, which is 
not a tidal river at the place in question. There is 
another most import-ant matter as regards such 
streams, that, alt hough the public have been in 
the habit, as long as we can recollect, & as long as 
our fathers can recollect, of fishing fin them] 
the public have no right to fish there, I mean they 
have no right as members of the public to fish 
there. That is certain law. They may lisli by 
the licence or indulgence, carelessness or good 
nature of the owner, but right to fish themselves 
as the public they have none (Bowen, L.J.). — 
Blount i\ Bayard (1888), [1891] 2 Oh. 681, n. ; 
4 T. E. R. 512, O. A. ; subsequent proceedings 
(1889), 5 T. L. R. 371. 

Annotations : — As to (1) Refd. Smith v. Andrews, 11891] 
2 Oh. 678 ; Brinckmnn *\ Mat ley (1904), 73 L. J. Ch. 160 ; 
Foster r. Warblingtou U. D. C. (1905), 3 L. G. R. 605; 
Johnston r. O’Neill, [191 1J A. C. 552. As to (2) Consd. 
Smith v. Andrews, [1891] 2 (,’h. 678. Generally , Mentd. 
Simpson r. A.-G., 11904] A. C\ 476 ; A.-G. v. Antrobus. 

1 1905] 2 Ch. 188 ; Behrens r. Richards, I1905J 2 Ch. 614 ; 
Tra fiord r. St.. Faith’s K. D. C. (1910), 74 J. 1\ 297 ; 
Folkestone Corpn. t\ Brockman, [1914] A. C. 338 ; Shear- 
hurn r. Cherfsey R. 1). C. (1911). 12 L. U. U. 622 ; A.-G. 
r. Sewell (1918), 88 L. J. K. B. 425. 


enjoy the Maine. — R. »\ Row (1818), 
1 NflU. L. R. 1 20. — NFLD. 

PART II. SECT. I, SUB-SECT. 4. 

O. Interference by other ft At cr men.) 


— Pltf. was licensed to tish in the upper 
waters of a tidal river: — Held: 
entitled to maintain an action against 
a person, not the owner of a several 
fishery, who, by unlawfully fishing in 
the lower waters of the river, within 


the prohibited limits of the mouth 
caused damage to pltf. in the exercise 
of his right to fish. — W iielan r. 
Hkwson (1871), I. R. 6 C. L. 283. — 

IR. 
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Part II.— Public Fisheries. 


67. Though water navigable — By 
artificial means.] — H argreaves v. Diddams, No. 
76, post . 

68. •] — The right of the 

public to tish in a non-tidal river which is made 
navigable by locks cannot exist in law. 

Applt. was convicted under Larceny Act-, 1801 
(c. 96), s. 24, of fishing in water which was private 
property. The water was part of a navigable 
river, which was not tidal, A which was navigated 
by means of locks. At the hearing applt. set up 
a public right of fishing, & argued that the juris- 
diction of the justices was ousted by such bond fide 
claim of right : — Held : no such right could exist 
in law, A therefore the jurisdiction of the justices 
was not ousted. — M ussktt r. Burch (1870), 05 
L. T. 480 ; 41 J. T\ 72, 1). 0. 

Annotations : — Consd. Poarco v. Seotchcr (1882), 40 L. T. 

342 ; ltoeco v. Miller (1882), 8 Q. B. 1). 020. 

69. .] — There can be no public 

right of fishing in non-tidal waters, even where 
t hey are to some extent “ navigable rivers.” 

A complaint was preferred against 8. for unlaw- 
fully fishing in the river Dee at a place above the 
flow of the tide, & where it was admitted by both 
parties that the river was a public navigable river 
A highway for the public to pass & repass in 
coracles A such light craft as are suitable for such 
navigation. S. contended that the fishing at this 
place belonged to the public, or that it had been 
enjoyed by the public as of right without inter- 
ruption for so many years that it could not now 
be taken away : — Held : the justices were wrong 
in dismissing the summons on the ground of there 
being a bond fide claim of right, for the right of 
fishing did not belong to the public, A they could 
not acquire it by custom because it was a profit d 
prendre. — Pearce v. Scutcher (1882), 9 Q. B. P. 
102 ; 40 L. T. 312 ; 40 J. P. 218, D. C. 

Annotuttans .•--Refd. ltccce v. Miller (1882), 4 7 J. 1*. 37 ; 

llchenter r. JUiishlcy (188!)), 01 L. T. 477 ; .Smith r. 

Andrews, 11801] 2 Ch. 078. 

70. Claim of right.] — Reece 

r. Miller, No. 37, ante, 

71. ,J — Smith v. Andrews, 

No. 77, pout. 

72. — .] — A.-U. for British Polum- 

ria v. A.-fl. for Canada, No. 9, ante. 

73 . — Inland lake.] — It. r. Burrow, 

No. 529, post. 

74. - — Size immaterial.] — The 

Crown is not of common right entitled to the soil 
or waters of an inland non-tidal lake, A no right 
can exist in the public to fish in such waters. One 
A the same law applies to inland non-tidal waters 
whatever may be the area of the water space*. 

Resps. claimed the exclusive right of fishing 
for eels in lough N. A over a great stretch of the 
river B., under grants from the Crown to their 
predecessors in 1005 A later documents ; that t he 
Crown had a title to make the grants ; that they 
A their predecessors had continuously possessed 
A enjoyed the fishery in the river A possessed 
the fishery on the lough, A that their predecessors 
had also received rents from others for the fishery 


m the lough itself, <N. tluit tvH\vov\^\v Wu* 
had in fact always fished in the \owg\x, VWy had 
done so by indulgence A not of right. A\vyA\s. 
claimed that the public can in law have a right 
fishery in non-tidal waters, A that resps. had not 
established their documentary title, A the action 
of resps. did not lie : — Held : resps. had 
their documentary title, A wore ontithul to an 
injunction to restrain appltx. from tishinir. 
Johnston r. O’Neill, j J 01 1 1 A C. 552; si 
L. J. P. C. 17 ; 105 L. T. 58 7 ; 27 T. I.. R. 515 ; 

55 Sol. Jo. 080, II. Ij. 

Annotation : Refd. Kirby r. ('ow»h*ioy, |l!)|2| ,\. < /•!»!>. 

75 # Cannot be claimed by prescription.' - 

Hudson r. MacRae, N5>. 01, ante. 

76, - .] — A stream in which the tide 

did not- ebb A How was rendered statutablv 

ft 

navigable ; the Act did not in any way interfere 
with the possession of the soil. The puhlie had 
fished in this stream for many years without 
interruption : - -Held : no right to fish could ho 
thereby acquired by the public, A no right was 
in question so as to oust tin* jurisdiction of 
justices conferred by larceny Act., 1801 (c. 90), 

S. 24. — H AUORKAVKS p. PlDDAMM (1875), L. 

10 Q. B. 582 ; 41 L. J. M. C. 178 ; 32 L. T. 000 ; 

40 .1. P. 107 ; 23 W. H. 828. 

Annotations Folld. Mussel t. r. lliirch (187(0, 35 h. T. 48« ; 

lVaivii v. Seotchcr (1882), It! L. r r. 312. Cotlld. Item* r. 

Miller (1882), 8 (). 1L 1). 020; Smith r. AikIivwh, 1 1 SD 1 | 

2 dh, 078. Mentd. Shcrrus r. 1)« Hutzett, ( 1 j 1 0. 11. 

018. 

77 , Or otherwise.) ■ - The public 

cannot by prescription or otherwise obtain a 
legal right to fish in a non-tidal river even t hough 
it is navigable. In an action for trespass on a 
several fishery evidence of lishing by the public, 
as of right' was admitted in derogation of pltf.’s 
title. 

Kntries of the names of tenants in parish rate- 
books were admitted in proof of ownership of the 
fishery by tin* lessors, pltf.’s predecessors iti title. 

A mere paper title can be challenged & displaced, 

A it is necessary to consider how far the possession 
lias been in accordance with this title (North, •!•)• 

— Smith r. Andrews, |1S91 | 2 (Mi. 678 ; 65 L. 'V. 
175 ; 7 T. L. R. 527. 

Annotations :■ Apprvd. ,?el»iiht<»n c. O'Neill, IUHI1 f - 
Refd. IlimlMm r. Ashby, lIstMlj 2 db. I. 

— - See. also. Kxsements. \<>l, XIX.. 

p. 201 , Nos. 1535 1. >3*6. 

78. — Cannot be claimed by custom.] 

Pearce r. Scutcher, No. 69, anb\ 

See. further , Basements, Vol. XIX., pp. 201, 
205, Nos. 1563 1567. 

79. Whether non-tidal -- Sufficiency of evi- 
dence— Norfolk Broad,; - B. was charged under 
Larceny Act, 1861 (c. 96), s. 21, with unlawfully 
taking ‘fish in a private fishery. The water 
was ]>art of a Norfolk broad or lake, thirty-live 
miles from the sea. MMio evidence showed that 
the tide did not reach the spot , though occasionally 
the freshwater was backed up so as to rise three or 
four inches when there was a high tide. Anglers 
had occasionally he*n turned off, if no consent of 
the adjoining owners luul been obtained; - -Held. 
there was sufficient evidence to support the finding 


PART II. SECT. 2. 

76 1. Right to fish — Cannot be claimed 
f prescription .] — The public cannot 


acquire br immemorial usaifcany uirbt 
of fishing in a river in which, though 
it be navigable the tide does not ebb 
& flow. — MuKCHY r. Ryan (J8(J8), I. L. 
2 C. L. 143.— IR. 


to fish In Inland 
ueqnired by mere 
KKNNY JJ. (1881), 

IR. 


1 


uwr. 
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eunnot 
It. r. K 
It. lr. 340. 
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Sect. 2 . — In ft on- tidal waters. Pari III . Sect. 1: 

ffub-aect. 1, A, <fc #.] 

of justices that this was not a tidal navigable 
river where the public had a right to fish, but was 
a private fishery. — B lower v. Ellis (1886), 60 
J. 1\ 326, 1). 0. 

gO, .] — A landowner who 

claimed to be owner of part of one of the Norfolk 
Broads, brought an action for an injunction to 
restrain a person, claiming as one of the public, 
from shooting or fishing over pltf.’s part of the 
broad, A from boating over such part, except 
within certain limits comprising what was called 
“ the channel.” Pltf. claimed to be owner under 
an award made in J 808 by comrs. under a local 
inclosure Act of 1801, A which award purported 


to allot the part of the broad so claimed to one of 
his predecessors in title. Deft, impeached the 
validity of the award, & challenged the claim to 
ownership on various grounds, alleging that the 
broad was a tidal water, & therefore Crown 
property, & open to the public for all purposes : — 
Held : upon the evidence, the broad was not 
tidal, deft.’s other contentions against pltf.’s 
claim to the ownership & exclusive right of shoot- 
ing & fishing failed, & an injunction must bo 
granted accordingly ; but pltf. had not made out 
his claim to restrict the public right of way & 
boating to the so-called “channel.” — Mickle - 
thwait v. Vincent (1892), 67 L. T. 225 ; 8 T. L. It. 
685 ; affd. (1893), 69 L. T. 57, 0. A. 

Navigation as affecting fishing.]— See Part IV., 

post. 


Part III. — Private Fisheries. 


Sect. I . NATURE OF PRIVATE FISHERIES. 

Srn-sEcr. 1. - Several Fisheries. 

A. In (irncral. 

81. Definition - Exclusive right to fish.] — 

In order to constitute a several fishery, it is 
requisite that the party claiming it should so far 
have the right of fishing, independent of all others, 
ns Hint no person should have a eo-ex tensive right 
with him in the subject claimed ; for, where any 
person lias such co-cxteusivc right, there is only 
a free fishery. But we think that a partial 
independent' right in another, or a limited liberty, 
does not- derogate from the right' of the general 
owner (per (Vk.). 

A reservation is equal to a grant. Therefore 
it brings it to the same question as if pltfs., being 
the general owners, had grunted the sole right of 
fishing for oysters to ( \ ; A; taking that to he the 
case we still think pltf. would have a several 
fishery to all intents A purposes except as to the 
taking of oysters. As to the liberty reserved to i\ 
of taking fish for his own table, that is a mere 
limited liberty A not co -ox tensive with the right 
of pltfs. who can take fish at all times A for all 
purposes (per Crit.). 

If this is not a several fishery it would not be 
any species of fishing that the law knows, it 
could not he a free fishery, because no person has a 
co-extensive right with pltfs., A as to its being a 
common of fishery, that is not protended [per 
Ti n.). Sky moc n V. Fofrtenay (1771), 5 Burr. 
2811 : 98 E. U. ITS. 

A n notations : --- Reid. Ilolford r. Hailey (1816). 8 Q. H. 1000 ; 
Himlson r. Ashbj, 118001 8 Ch. 1 ; Korojd r. Coul timid 
(1807), 77 L. T. :i.»7 : llutihury i\ Jenkins, [1001 1 2 Ch. 401. 

82. In a given place.] - Holfoud 

r. Bailey, No. 86, post. 

83. — Malcomson v. O' Pea. 

No. 150. 

•J- 1 1 an urn y r. Jenkins. 

No. fit, , 

85, A right over soil of another.] 

Clarke t\ Mercer, No. 20S, 

PART III. SECT. 1, SUB-SECT. 1.— A. 

S Public easement — Interference 
e.rclusiee right of 


86. The term ‘‘several ” — Not a term of art.] 

— A declaration, reciting that deft, had been 
summoned to answer pltf. in an action of trespass, 
charged that deft., with force A arms, broke A 
entered a fishery, to wit the sole A exclusive fishery 
of pltf., in a certain part of a river then flowing A 
being over the soil of one E., A then fished in the 
fishery of pltf., A the fish of the fishery of pltf. there 
found. At being in the fishery, chased A disturbed : 
conclusion, contra jiarem. J*ltf. having recovered 
on this count: — Held: (1) the words “sole A 
exclusive fishery ” were, at any rate after verdict, 
equivalent to “ several ” fishery ; (2) the state- 

ment that the soil was in K. did not vitiate* the 
count or render it necessary for pltf. to deduce 
title from the owner of the fee ; (3) trespass lay 
for t he injury described. 

(1) The remaining question is whether the 
description of a “ sole A exclusive fishery ” is 
sufficient A equivalent to that of a several fishery. 
These words contain a description of precisely 
the saint* right ordinarily expressed by the term 
“ several fishery ” that is, the right of fishing 
exclusive of all others, in a particular place. 
The words an* not an improper translation of the 
words “ sc par al is jt incur ia ” ; A in order to sustain 
the allegation in this declaration, pltf. must have 
proved that he was entitled to that precise species 
of incorporeal right which is usually termed a 
“ several fishery ” (Pahkk, B.). 

(5) If the words “ several fishery ” were terms of 
art, such as the words “ felony,” “ murder,” 

“ burglary,” equivalent- expressions could not 
be used, but we are not aware of any authority 
for that position. Where such technical w’ords 
are not required the law permits a variety of 
expressions (Parke, B.). 

(6) A several fishery is no doubt, primd facie , 
to be assumed to be in the soil of deft. A therefore 
liberum tenementum is a good plea (Parke, B.). — 
IIolford r. Bailey (1849). 13 Q. B. 426; 18 
l«. J. Q. B. 109 ; 13 1,. T. O. S. 261 ; 13 Jur. 278 ; 
116 E. K. 1325, Ex. Oh. 

Annotations : — As fa (4) Consd. Mulcomson r. O’Dea (1863), 

10 H. L. Cah. o 03 ; Fitzgerald r. Firbank, 11897J 2 Ch. 90. 

water is sufficiently high to Ik* so used, 
such right is not inconsistent with an 
exclusive right of fishing or with the 
right of the owners of property opposite 


Although the public may have in a 
river an easement or right to float 
rafts or logs down & a right of passage 
up & douu in Canada, wherever the 
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KaM Hlndson t\ Ashby, [1896] 2 Ch. 1 ; Ecroyd r. 
nXdthard, [1897 J 2 Cb. 554 ; Hanbury v. Jenkins, 11901] 
2 Ch 401. As to (5) Held. R. ti. Gray (1864), Lc. & Ca. 

jo to ( 6 ) Folld. Marshall v. Ulleswater 8team Naviga- 
Hnn Co (1863), 3 B. & S. 732. R«fd. A.-G. v. Emerson, 
M 8911 A. C. 649 : Beaufort v. Aird (1904), 20 T. L. It. 
r.ft2 ^ ll Gcnemlly, Mentd. Stacey v. Whitehurst (1865), 18 
C\ B. N. S. 344. 

g7 # - Equivalent expressions — 44 Sole & 

exclusive."] — Holford v. Bailey, No. 86, ante. 


88. 


44 Separate " or 44 tree."] 


suit of owners of fisheries in a river, l»e restrained 
from fishing with stake nets.-— Kintoke r. Foiuu-;s 
li. N. 8. 485 ; 5 K. H. 176, II. h. 


Sc. & Biv. 431. 


t*. Mackenzie ( 1 839). 6 (1. & Kin. 
. Lord 


A separate fishery & a free fishery are all one 
(Holt, C..T.). — Gifps v. Woolligot (1697), Holt, 
K B. 323 ; Comb. 461 ; Skin. 677 ; 3 Salk. 360 ; 
90 E. K. 1079. 

Annotation Consd. Holford r. Bailey (1846), 8 Q. B. 1000. 

g 9 # “ Exclusive 99 or 44 tree."] 

>1algomson r. o dea, No. 156, post. 

90 May he divisible — As to Kinds of fish 
Oysters & floating fish.]— Seymour v. Courtenay, 
No. 81, ante. 

.] — (1) To prove a pre- 
scriptive right of fishery as appurtenant to a manor 
old licences of the et. rolls granted by tin* lords of 
the manor in considerations of rents, to fish m 
the locus in (/no are evidence, without proof of 
rents being paid if it appears that such rents 
have been paid in modern times or that the lords 
of the manor have exercised other acts of ownership 
over the fishery. 

(2) A light of fishery is divisible, A may be lost 
as to part A preserved as to part. Therefore an 
exclusive right to dredge for oysters in a navigable 
river may subsist as appurtenant to a manor 
although ‘it be lawful for the King's subjects to 
catch floating fish therein. 

(3) In trespass for breaking k entering a several 
fishery if pltf. prescribes for the sole A exclusive* 
right of fishing over four places in a navigable river 
upon which right issue is joined, t he ])reHcription 
must be proved as extensively as it is laid, A n t he 
right is shown to exist over three places, but not 
t he fourth, this is a fatal variance? notwithstanding 
the trespasses complained of wore? committed in 
part' of the river whore the sole k exclusive right 
of fishery prescribed is proved to exist. — R ogers 
v. Allen (1808), 1 Camp. 309. 

Annotations As to (1) Consd. Bristow »*. Gormican 0878), 

3 App. Gas. 611. Reid. Mttlcomson r. O l>ea JJj; • 

10 11. 1,. Gas. 593 ; Blandy-Jenkins r. liunruven ( J.l. . 

HI L. T. 209. As to (3) Reid. I*W»; JJ r ; , a if ’ 

92 . Right of other party to fish — At 

certain times of year.] — U oodman r. Salt ash 

sg, No. 202, post. 

93. Mode of fishing — Net & coble— Includes 
stake nets.] — Proprietors on the sea-coast having 
grants from the Crown with right of fishing 
limited to fishing with net k coble, cannot, on the 


li. Relation to Ownership of Soil. 

94. Incident to ownership in soil.] -0) A 

several fishery may exist either apart from or as 
incident to the ownership of the soil over which 
the river flows ; but whore a several lisherv is 
proved to exist, the owner of the fishery is to he 
presumed, in the absence of evidence to the con- 
trary, to be the owner of the soil, whether it is 
a navigable river or a river neither public nor 
navigable. (2) The use of the word “ several 
or “ sc/xtralis piscaria " is not necessary to create 
a several fishery. (3) The grant of “ weirs " is 
a grant, not of a mere right of fishing, hut of a 
corporeal hereditament consisting not only of t li« • 
soil on which any particular weir is constructed, hut 
of tilt* soil over which the river runs, A upon which 
there is a rigid- to construct weirs for the purpose 
of faking fish. (I) A grant purporting to give 
a definite* length of several fishery may still he a 
good grant- of a several fishery in part of the river 
so included, though as to other part of it* tin* 
Crown, at the time, had no several fishery to give’. 

(5) Semitic: an incorporeal right or way along 
both banks of a river may 1 m* appendant to an 
incorporeal right of fishing, the* erne* being eapahle 
of union with the* either without any incongruity. 

(li) Acts hy riparian occupiers, such as plueung 
stakes k wattles e.n the se.il e»f a river to prevent 
erosion by tleieiei, taking gravel deposited by Uooel, 
A making pe*ns in the* stream to present cattle* from 
straying, though prinui facie ads of ownership, 
but 'referable to an absence of objection on tin* 
part of another person claiming the* be*el e.f the 
river A reasonably necessary <»r eeuivenunt mr 
the protection A e*njoyme*nt e.f the* preipert y of th«* 
riparian oe*cupie*rs, are* not inconsistent with the? 
ownerslvip e.f the bed e.f the* river being m hiicIi 

0t (7]' ThX'H'is iloiil-t I Imt n,^*l ''Hl.-ry 
moans an osoluaivo i-k'l'l I" l ih *' " J* 1 '.' ", <„Vi 'i * •' 

(HrcKi.KY. .!.)• ll\NnrnY • l : :s ' 1 V AVi ri 

Gli. 10 1 : 70 L. .1. Ch. <60 ; fh» .1. I • <U 1 , Id 
\\t 1 1 m *i • 17 T. L. It. o39. 

"• * As to ( I } A 12) CODld. H»*aiif« , it »*. Alnl < I9«l >. 

‘20 T. L. It. 60*2. 

95. May exist without property In soil. 

Paget (Loho) r. Mii.i.eh, .Nei. It >. po* , 




96. -- 

SoMEHSKT (IB 

97. 


An Incorporeal hereditament.) 

e . Ki iiiWI'll-li, Ao» 2< <» post, 


Bum. r. IIiooinhon, No. 2.h, 


th«*ir respective lunels, ml 
jilum (ujufr. — It. v . llOUEltT80N 
6 S. 0. 11. 52. — -CAN. 

q. Jl'rirs <f* {/nraitrs—Pass a con- 
tinuous listury.) — ClABHK'n’ r. Glanc\ 
(1845), 8 I. L. 11. ‘299.— IR. 

PART III. SECT. 4, SUB-SECT. 1. - B. 

94 i. Incident to ownership in mil. 1— - 
Irish Society r. Cro.mmei.in (1»i>h), 
16 \V. R. 315.— IR. 

94 a, .] — a riparian owner, un- 

lt'Krt the “ 8evt?ral flsbery ” in hi« waters 
Iiiik been vested in other persons, b> 
irrant or othe*nvise*, is proprietor e>r a 
** several fishery ** iu the waters 


lus land, uHt/ur ml no (hum 

Phi in auun . — W itkhfoiu » ' 

J >isi'iue' , 'r ( JejNHKiev \Toie- »* Connoi.i. 

( 1 889), ‘21 I. L. T. 7. - IR- 

95 i. Mnu e.rist without /. 
soil.) —By the law of Bengal the 
from the Grown of a several 0»*»“**> 
the river (Janges, in which J 

are frequently formed, can follow th« 
shifting rivttr for the enjoyment of hi" 
evelusive fishery bo long uh the wulerH 
form part, of the river system within 
the upstream He downstream limits of 
his grant, whether the Govt, owns the 
subjacent Boil or whether it U st 111 I In 

a riparian proprietor as G 

of a recent encroachment of t h« rlv e r. 


66t 


IND. 


SlUNS'lH •• 

SBS (IfllD. 3" 

05 ii ,1- All «v 1 uhSv«* 

fishery does not of P«hh the 

o iff soil 11. the l-d of he , er 

SK< RE I ^ Ol > I S » E ‘ Vm V i 

in V M All VI Al* ( I 318 J, 1 . L> 

IND. 
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Sect. 1 . — Nature of private fisheries: Sub-sccl. 1, 
B. & C, ; sub-sects. 2, 3 <fc 4.] 

08. : IIOUOKD V. liAUMY, No. 

86, ante* 

99 . _ — Neill t\ Devonshire 

(Duke), No. 41, ante, 

100. .] — Fitzgerald v. Firbank, 

No. 4, ante . 

101 . .] — Chesterfield (Lord) v. 

Harris, No. 206, post. 

102. ;j — a.-G. for British Columbia 

r. A.-G. for Canada, No. 9, ante . 


103 . .] —Clarke v. Mercer, No. 208, post. 

104. Malcomkon v. O’Dea, No. 156, 
post. 


105. Marshall 

Navigation Co., No. 215, 


r. VlLKSWATER 
post. 


►Steam 


1C6. - .J - -Foster v. Wrigiit, No. 109, post . 
107.- .] — Uanhpry r. Jenkins, No. 04, ante. 


1C8. Change of course of water -Flow into new 
channel Whether Ashing extends to new channel 
- — Tidal river.) — A several fishery in a tidal river, 
the waters of which have* permanently receded from 
one channel, A flow in another, cannot be followed 
from the old to t he new channel. 


If the light of the Crown to grant- a several 
fishery in a tidal liver t-o a subject is derived from 
the ownership of the soil, which is in the Crown 
by the common law, a several fishery cannot be 
acquired even in a tidal river if the soil belong not 
to t lie Crown bnt to a. subject ; A all the 
authorities, ancient A modern, are uniform to 
the effect that if, by the irruption of the waters of 
a tidal river, a new channel is formed in the land 
of a subject, although the rights of the Crown A 
of the public may come into existence & be 
exercised in what has thus become a portion of 
a t idai river or of an arm of the sea, t he right to the 
soil remains in the owner, so that if at anytime 
thereafter the waters shall recede A the river again 
change its course, ]ea\ing the new channel dry, 
the soil becomes again the exclusive property of 
the owner, five from all rights whatsoever in the 
Crown or in the public (Kelly, (Ml.). 

The right to grant a several fishery arises from 
t lu* ownership of I he soil (Bramwell, If.). — 
Carlisle Cori*n. r. Graham (1869), L. It. I Kxch. 
961 ; 28 L. ,1. Ex. 226 ; 21 L. T. 223 ; 18 \V. K. 
218 . 


/n; Distd. Foster r. Wright (!*7*), 1 <\ T‘. D. 138. 
Consd. liimlsou »-. Ashby, ||S9«| 2 Ch. 1. Reid. Neill r. 
Devonshire (ISS‘2), :U W. J{. 022: Thakumin Ititraj 
Ivoer r. TlmUmnin Sarfatu/. Km-r (lOO.’O. 21 'J'. J.. 11. 637. 


109. .] — Pltf. was lord of a 

manor held under grants giving him the right of 
fishery in all tin- waters of tin- manor, A, conse- 
quently, in a river running through it. Some 
manor land on one side of, A near but not adjoining, 
the river, was enfranchised tV became the property 
. of deft. The river, which then ran wholly within 
lands belonging to pltf. afterwards wore away its 
bank, A by gradual progress, not visible, but 
periodically ascertained during twelve yeai , s, 
approached \ eventually encroached upon the 


deft.’s land, until a strip of it became part of the 
river bed. The extent of the encroachment 
could not be defined. Deft, went upon the strip & 
fished there : — Held : an action of trespass against 
him for so doing could be maintained by pltf. 
who had an exclusive right of fishery which 
extended over the whole bed of the river notwith- 
standing the gradual deviation of the stream on to 
deft.’s land. — Foster v. Wright (1878), 4 0. P. D. 
438 ; 49 L. J. Q. B. 97 ; 44 J. P. 7. 

Annotations : — Apprvd. Hindson v. Ashby, 11896] 2 Gh. 1. 
Apld. Mercer v.Detmo, [1904] 2 Ch. 634. Md. Ecrpydt, 
Coulthard, [1897] 2 Ch. 554 ; Hanbury v. Jonkins, 11901] 
9 (Th. 401. 


110. Variation in amount of soil — Encroach- 
ment by the sea — Benefit of encroachment in owner 
of fishery.] — Scratton v. Brown, No. 201, post 

HI, Accretion to bed of river — Bed & 

adjoining bank belonging to different owners — To 
whom accretion belongs.] — Pltfs., under an in- 
closure award made in 1803, were entitled to a 
piece of land at W. bounded on one side by the 
Thames, which is there navigable but not tidal. 
The land ended in an almost perpendicular bank 
5 or 6 feet high, & the bed of the river reached to 
its foot, the water often reaching some height 
above the foot. Deft, was entitled to a several 
fishery in the river & to the bed of the river. 
The water of the river, owing to the removal 
of a weir, sank, & at the foot of the bank a deposit 
took place forming a strip on which some large 
trees grew, & which during some part of the 
year was left dry, but it was overflowed during a 
considerable part of the year. At the foot of trio 
bank deft, dug a ditch which he regularly cleaned 
out for more than twelve years, & afterwards 
filled it up with concrete so as to make a footpath. 
Pltfs. brought an act ion for an injunction to restrain 
him from trespassing, & the judge held that 
whether the strip had ceased to be part of the bed 
of t he river was a question to be determined, 
not by any hard & fast rule, but by regarding all 
the material circumstances of the case, including 
the fluctuations of the river, the nature of the 
land, A its growths A user, &, in the present case, 
(lie strip bad ceased to be part of the bed & 
belonged to pltfs. as having been formed by gradual 
accretion to their land : — Held .* the abo\e 

principle determining whether the strip was part 
of the bed of the river was sound, but on the 
facts the strip had not ceased to form part of the 
bed, A belonged to deft., but when it was dry the 
rights of pltfs. as riparian proprietors were not 
affected, & they had right of access over it to the 
water, A could use it to the 1 same extent as they 
could use the bed of tin* river in its old state. 

Qu. : whether the accretions, if they had ceased 
to form part of the bed of the river, would have 
been the property of pltfs. as owners of the 
adjoining land. 

Whether the doctrine of accretion could apply 
in a case where the steep (i ft. bank wliieh formed 
the original boundary between the lands of pltfs. 
iV deft, still remained clearly defined. 

If the right to a several fishery in a public 
navigable river is proved to exist the owner of the 
fishery is to be presumed to be also the owner of the 
soil over which his fishery extends, unless there is 
evidence to the contrary (Lindlky, L.J.). — 
” r. Ashby, LI 896] 2 Gh. 1 ; 65 L. J. Ch. 


109 i. i'hangc of coursr of watt r— Flow into tuw channel — M hcUtcr fishery extends tv new channel.]— Miller r. Littlk 
(1879), 1 L. li. li. 302. — IR, 
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r ,k. 74 L. T. 327 ; 00 J. P. 484 ; 45 W. R. 252 ; 
12 T. L. B. 314 ; 40 Sol. Jo. 417, C. A. 

J "notations : — Consd. Koroyd v. Coulthard, [1897] 2 Ch. 
4 554. Reid. Pearoe* v. Bunting, R. t>. Wedd, Ex p. Pearce, 
it 2 O. B. 300 ; Thames Conservators v. Smood, Dean, 
118971 2 Q. B. 334 ; Hanbury v. Jenkins, [1901] 2 Ch. 
401; Banvick v . S. E. & C. Ry., [1921] 1 K. B. 187. 

Presumptions as to ownership.] — See Sect. 4, 


Extent ot rlght.J — See Commons. V,.l \ i 
20, 21, Nos. 238-242. ‘ w ' 


ERect ot inclosure ol common.J~.sv, Commons 
\ ol* XL) p* 72) ISo* 91t)* 

„ right.]— .Sir Commons, V 0 1. XI. 

p. ©7, No. 1095. 


C. Tenure . 

112. Right appendant.] — Anon. (1401), Y. B. 
4 Edw. 4, fo. 29, pi. 7. 

113. Right appurtenant.] — Carter v. Murcot, 
No. 182, post 

114. To manor.] — Rogers v. Aixen, No. 

91, ante. 

115. .] — A.-G. r. Emerson, No. 199, 

See Law of Property Act, 1922 (c. 19), Sched. 
12 (5). 

110 , Copyhold tenements.] — Tilbury v. 

Silva, No. 289, post. 

117. To demesne land.] — Edgar r. Eng- 

lish Fisheries Special Comhs., No. 245, post. 

118. Not to several pasture.] — Edgar v. 

Knc.lish Fisheries Special Combs., No. 245, 

119. Leasehold Interest.] — Somerset (Duke) v. 
Fog well. No. 277, post. 

120. __ -Staffordshire Worcester- 
i ( 'Anal Navigation v. Bradley, No. 125, 

post. 

121. Right In gross — Right to fish bearing no 
relation to needs of land.] — Staffordshire A 
Worcestershire Canal Navigation r. Bradley, 
No. 125, post. 


Sub-sect. 2.— Free Fisheries. 

Equivalent to several fishery.] — See No. 88, ante. 
No. 159, post. 

Grant of free fishery — Effect of.J—XVr No. 115. 

j tost. 


Sub-sect. 


3. — Common of Fishery. 


122 . Nature of right —May be appendant.] — 

Anon. (U01), Y. B. 4 Edw. 4, fo. 29, pi. 7. 

.j — -See, also , Commons, Vol. XL, p. 20, 

Nos. 229, 230. 


Who may take.] — Sec Commons, Vol. XL, p. 20, 
Nos. 231- 237. 

How claimed.) — See Commons, Vol. XL, ]>p. 
19, 20, Nos. 220-228; Fa seme NTS, Vol. XIX., 
I»p. 20 L 205, Nos. 1593-15(57. 


Sub-sect. 1. — Fisheries in Canals and 
Artificial Watercourses. 

123. Canal constructed under statutory autho- 
ity — Regulation of fishing rights - Interests of 
wners of soil.] — Nnapk r. Dobbs, No, 295, 


•j <*** art ion for lishiti^ 
m the ruse r voir of a canal, deft, justified as claiming 
title under the lord of tin* manor, who claimed 
under an Act by which lords of manors through 
which the canal was cut A reservoir made should 
he entitled to the right of fishery, A of so much as 
should be made in, over or through the common 
or waste lands within their manors, A over or 
through any other lands or grounds in the waters 
whereof such Inn Is had the right- of fisher). 
Here the soil, the part of land taken h\ the com- 
pany for the reservoir, was not- in the lord; - 
Held: the true const met ion or the Act wastogive 
lords of manors the tv referred t < » t he right of fishery 
only where the ownership of the soil was in them, 
where there was then no water, fish or fishery. A- 
to continue if in the lords where there \>eie 
already water A lish, A the fishery was in the lord. 

Deft, also claimed the right, of fishery, ah owner 
of the land through or adjoining which the reser- 
voir was made : Held : sueh owners were limited 
to fishing in the canal A collateral cut, omitting 
reservoirs. (Iiisn d In ion Canal Co. r. Asmtv 
(1891), 9 II. A N. 391 ; 39 L. .1. L\. 293 ; 3 L. T. 
973. 


125. — Subsequent conveyance of 

soil under general words.] Hy a I oral Art, 
authorising the construction of a canal, there was 
granted to each owner of land through width f li» * 
canal was made the sole, several. A e\clusi\e 
light of fishing in so much < >f the canal as was made 
in, over, or through his land : hut the right of 
fishery thereby granted was to he evereised so 
that the canal, towing paths, hanks, A of her 
works should not Is- prejudiced or obstructed. 
Under a deed <»f Alar. 31, 1-SI5, a certain manor A 
estate through winch the canal passed became 
vested in S. ; there was no express grant of this 
particular right- of fisherv, hut there were general 
words in the deed passing all fisheries, profits, 
advantages, A, appurtenan«es whatsoever to the 
manor A estate respectively belonging, or in 
anywise appert aining. 

By a lease of July 215, 1919, S. granted to an 
angling club. <>f which deft, was a member, the, 
exclusive right fo tish for A take awa\ all tish in a 
specified portion of the canal, at an annual rent. 


PART III. SECT. 1, SUB-SECT. 1.— C. 

113 I. Riyht appurtenant .] — An ex- 
clusive right of fishing for oyster’s may 
|>« prescribed for R8 appurtenant to 
land, principal & adjunct being 
ejusdrm generis & capable of union 
without repugnance or Inconsistency. — 
Haykh r. BiuimES (1795). 1 ltidg. 
L. &; S. 390. — IR. 

r. Frank - tenement of fishery .] - — 
A man may have frank 'tenement of 


y.- U<>\ a i. FisiiKKY or Banm; 

Cask (1010), Dav. Ir. 55.— IR. 

PART III. SECT. 1, SUB-SECT. 3. 

■. General rule.] — The public has 
not of common right ft common of 
fishery in large inland waters in which 
tho tide does not itow or n How, 
ait hough they aro navigable. 
rucLi) r. Johnston (1808), I. It. 8 C. L. 
(58.— IR. 


PAPT 111. SECT. 1, SUB-SECT. 4. 

t. J tight t<> fist* I.JurtiHtd rou- 

currently irith public mrntuttr nf 
jiUHsaur. I - Where waters ha\r la'coim* 
navigable own ig to artitieial yiuhlic 
works, the ini vale right to fishing of 
the owner of the soil must Is- exerclwd 
concurrent Jy with the public st-rvifudo 
for passage, bk \vi\ r. ' s (1«9U), 
an O. It. 373. — CAN. 



Fisheries. 


Sect. 1 . — Nature of private fisheries : Sub-sccis. 4 , 5 

2 3 : Sub-sec t. 1 , ^4.] 

Ac the leasees covenanted so to exercise their 
lights as not to prejudice or obstruct the towing 
patlis, banks, Ac other works of the canal, -lltrs. 
having brought an action to test a claim by deft, 
to fish in the canal from the towing path, without 
their consent '.—Held : (1) having regard to all the 
circumstances, the Act conferred upon the grantees 
of the exclusive fishery a right to use the towing 
paths Ac banks of the canal for the exerciser of that 
right ; (2) the right, being one to take fish without 
stint, Ac without any relation to the needs of the 
land in respect of which the right was granted, was 
not a right appurtenant, or capable of being made 
appurtenant, to the land, but a right in gross, Ac 
not capable of passing under the general words 
of the deed of Mar. HI, 1815 ; (2) if the right- of 
fishery had passed under the deed of Mar. 21, 1 H J , 
it could properly have been math 1 the subject 
of a lease. Therefore, in the result, pltfs. were 
entitled to a declaration that deft, was not entitled 
to fish from t in* towing pat hs of t he canal belonging 
to pltfs. without their consent-, Ac an injunction 
must- bo granted to restrain the trespass. — 
Staffordshire Ac Woruksteksiiihe (’anal Navi- 
gation r. Rradlky, |1912j 1 (’h. fil ; SI I,. .1. Fli. 
117 ; J 0(5 L. T. 2 Jo ; f>fi Sol. Jo. It J ; 7 a J. J\ Jo. 

fr ** P* 

Canalised non-tldal rivers — Rights of public.J — 

See Nos. 08, 7fi, ante. 

Right to use banks.J - See Sect. 7. post. 

Canals generally.) - See Railways. 


Nrit-si:< t. 5. 


•:ries in Ron os and 


126. Ponds Right to make fish ponds -On a 

common.]- Pulling e. Langden (lfifil), as 
reported in Owen, lit; 71 K. It. 1U0. 

.1 n notation ; Mentd. Iladosden r. Grjssol (I(»07), (To. Jar. 
III... 

127. - - .] -In an action for dis- 

turbance of common by digging turf & making 
a fish pond, on issue whether sufficient common 
remained a verdict- finding dist urbanec as to the 
turfs, A: no disturbance as to the fish-pond, is not 
repugnant ; for it is in different respects. - 
Reeve r. IMgry (1(128), Fro. Far. I 95 ; 79 K. Jt. 
1027. 

-I "notation : Mentd. Rowers r. Nixon (ISIS). 12 Jar. 221 . 

128. — .j - There needs no privilege to 
make a fish pond (Molt, C..l.).~ Anon. (1701). 
0 Mod. Hep. 182 ; S7 K. It. 020. 

129. Mill pond situate in manor — Several 

fishery In mill owner.] — Flakkk r. Merger, No. 


submitted to a jury. They cannot be taken by 
the judge & made the basis of a decision by him- 
self alone. A general grant by the Crown of a 
several fishery in a non-tidal lake is not, without 
more, sufficient to establish the title thereto • 
As, where there is no evidence of acts of possession 
by the grantee at the particular part of the lake 
which is the place in dispute, can have no effect. 
A claim was made for a several fishery extending 
over the whole of Lough N., a large non-tidal lake 
in Ireland, including therein a place called F., 
where defts. were charged with having unlawfully 
trespassed on pltfs.’ several fishery. The claim 
was founded on a grant by Charles II., dated in 
1 000, <fc upon certain leases since made by persons 
claiming title under that grant, & payments of 
rent under grant A: leases were shown. No 
evidence w r as given of the title of the Crown to the 
Hoil or fishings of the lake, the limits of the fishery, 
as described in the grant, did not appear to include 
the whole of the lake, &, as to the place, F., which 
w as the subject of disputes there was no mention of 
it in the grant, nor w r as there evidence that the 
grantee, or those who claimed under him, had 
enjoyed exclusive possession of the place. Evi- 
dence of convictions for trespassing on the lake 
was given, but that evidence did not apply to F. 
Defts. set up a claim of right- on the part- of the 
public to fish at F., A: produced evidence of user in 
support of their claim. The judge at the trial did 
not- leave the ease as a question of fact for the jury, 
but took upon himself, upon pltfs.’ evidence, to 
direct the jury to find a verdict for pltfs. '.—Held ; 
the case* was, with proper directions from the 
judge on points of law, one of fact- for the decision 
of the jury, A :■ the order of the ct. below, which 
had directed a new trial, w’as affirmed. 

(2) Recitals in documents are no evidence of 
what is there recited, though actual possession, 
in conformity therewith, would constitute a 
pritnd fade t itle. 

(2) Then* is no authority to show' that the 
Frown is of common right entitled to land covered 
by water, where the water is not- running water 
forming a river, but still water forming a lake 
(LordRlaukiu’rn).-- Riustow v . Cokmican (1 878), 

2 App. Fas. (ill, II. J j. 

Annotations - As to (1) & (2) Consd. Johnston t\ O’Neill, 

1 1 fill A. (’. :>y>. ( laterally , Reid. Pearce r. Scutcher 

(1S8-J), II Q. it. L). 1GL\ 

132. No public right to fish.] — K. r. 

Burrow, No. 529, post. 

133. .] — Johnston v. O’Neill, No. 

7 i, ante. 

Escape of stored water — Liability for.] — Sec 

XriSANCE. 

Property in & larceny of fish.] — See Sect. 9, 

Statutory protection of fishing.] — See Parts V., 

VI., ])OSt. 


130. Inland non-tldal lake - Right of several 

fishery.]-- Maksi i all r. Fllksw atkk Steam Navi- 
gation Fo., No, 215, y tost. 

131. — - Right of Crown to fishery —No de jure 
right.] — (1) The Frown has no de jure right to 
the soil or fisheries of an inland non-tidal lake. 
If then* are acts in pais, which would be admissible 
as evidence of the title of the Frown, they must be 


i\ 0 . — Royal Fisheries and Royal 
Franchises. 

134. Royal fisheries — Right of fishing in non* 
tidal river — Flowing over soil of subject — Prero- 
gative rights.] — Devonshire (Duke) v. Pattin- 
son. No. 205, post. 


PART III. SECT. 1, SUB-SECT. 6. 

a. lioyal fisheries — Itiyht of fish i n (/ 
in tidal riisrs.} - Applts. were grantees 
of lands on both sides of a rher which 


was shown by the evidence to be 
na\ igublc <Kl floatable at such locality 
•N from thence to its mouth: — Held: 
the right of fishing in the river vested 
exclusively in the down. — W yatt 


r. A.-o. ok Quebec, [luni A. C. 
48U. — CAN. 

b. .1 — The River Banne 

as far as the ebb & flow of the tide 
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135. Flowing over soil belonging to 

Crown — Proprietary, not prerogative, right.]— 

Devonshire (Duke) v. Pattinson, No. 205, 
post. 

130. Royal fish — Right of Crown to.]— 

Warren v. Matthews, No. 1 1 , ante . 

.] — See Constitutional Law, 

Yol. XL, p. 589, No. 904. 

What are Royal fish.] — See Con- 
stitutional Law, Yol. XI., p. 589, Nos. 901-90.1. 

Rights of fishing in non-tidal lake.] — 

See No. 131, ante, 

137. Royal franchise — To catch Royal fish — 
Crown may grant.J — Warren v . Matthews, No. 
1 1 , ante. 

.] — See, also. Constitutional Law, 

Yol. XL, p. 589, Nos. 901, 902. 

Salmon & mussel fishing.] — See Constitu- 
tional Law, Yol. XI., p. 570, Nos. 709, 770. 

Grant of several fishery.] — Sec Sect. 3, sub- 
sect. 1. B., post. 


Sect. 2.— ORIGIN OF RIGHT. 

138. Origin must be shown — Whether in tidal 
or non-tidal waters.] — A person claiming a free 
fishery, a several fishery, or a common of fishery, 
must show the foundation of his claim ; for the 
is primd facie in all the King’s subjects, or 
in the owner of the soil. 

In case of a private river, the lord’s having 
the soil is good evidence to prove that he hath the 
right of fishing ; A; it puts the proof upon thorn 
that claim liberum piseariam. Hut in case of a 
river that flows Au reflows, & is an arm of the sea, 
there, primd facie, it is common to all, Ai if any 
will appropriate a privilege to himself, the proof 
lies on his side (Hale, C.J.). — Fitz Walter’s 
(Loud) ('ask (lf)7i), 1 Mod. Hep. 105 ; 3 Keb. 
2 12 ; 80 E. It. 700. 

Annotation* : — Consd. Murphy r. Ryan (18t»8), 1(» \V. R. 
<*7 8. Apld. Crichton r. Collory (1870). 19 \V. It. 107. 
Rfifd. \\ urd r. C reswell (1711), W files, 2(55: lVlhuin r. 
Kickersgfil (1787), 1 Term Rep. 0150 ; Blundell r. Cutterull 
(1821), ft B. Si Aid. 2(58. 

In tidal waters — Grant by Crown.] — See Sect. 3, 
sub-sect. 1, It, jtost. 

In non-tidal waters —Grant by Crown.] — See 

Sect. 3, sub-sect. 1 , It, post. 

Arising from ownership of soil.] -See Sect. 

4, sub-sect. 2, post. 


Sect. 3 — HOW CLAIMED. 

Sub-sect. 1. — Grant. 

A. In General. 

139. By copy of court roll.] — Uoe r Twum 
**** ro P u1 ^* 1 ^ Mooiv, K. li. 355 ; 72 E. It. 

^ usprrav< * *'• Dave (1711). WUh> 

li- 9 .’ \vn #n ^* .N Sll i it . , * s ( as, ‘ <H*19>. 13 Co. Rop] 

(> < f W ilsoa i*. Moekrutli (1700), 3 Huir. 1S2I. 

140. Reservation or exception out of grant 1— 

A. being seised of a mill, A having a sole fishery in 
the waters of the mill, granted the mill, with* all 
waters, streams, etc., necessary in working the 
same, “except, A always reserving, tlu* right A* 
privilege of fishing in the waters of the said mill ” : 
— Held : this was an exception of the sole fishery, 
As not- a reservation of a new easement. - -I*\ui*t 
(Loud) r. Milles (1781), 3 Doug. K. B. 13 ; fill 
E. K. 529. ’ 

Annotation : Refd. Uolford r. Bailey (ISHD. 1 .5 g. B. |j»«. 

141. — Operating as new grant.) Wick- 
ham r. JLawker, No. 2, 

Leases.]— See Suh-sect. 2, 

„J — See, f fcncral ///, Deeds, Yol. XVII., 

pp. 380 385, Nos. I 88t> 1930; Easements, 
Yol. XIX., pp. 25 20, Nos. J07 111; p. 200, Nun’ 
1520 1523. 


142. What words will pass Grant of fishery - 
Whole fishery passes.] Eon do n Alderman r. 
1 1 ASTI No (1057), 2 Sid. 8 ; 82 E. K. 1220. 

143. — Without use of word “ several.” J 

— 1 1 ANOUK Y r. Jenkins, No. 91, ante. 


144. — - -- - - Beaufort (Im ke) i\ 

Aim) (John) A <N>., No. 2<M), post. 


145. Grant of “ 

common with grantor.] 

llASTINU (1057), 2 Sid. 8 ; 


free fishery ” Right In 

London Alderman 
82 E. IE 1220. 


146. Grant of “soil.”, Scratton r . 
Brown, No. 201. ]><**{. 

147. “Estate of Inheritance.”] — E. the 

owner of a fishery railed the B. fishery took by 
mistake a lease of the same for three years from 
1\, who was a trustee for other parties. The 
settlement under which E. claimed had convoyed 
the lands of B., A^ all other estates of inheritance 
A^ hereditaments of which .1. was then seised, 
A: J. had previously obtained a conveyance of Ai 
was seised in “the lands of IE & the salmon 
fisheries in the rivers.” J. had applied for an 
Act of Parliament to improve certain parts of the 


is a Royal river belonginif to the 
C’rown as a Royal fishery Ale not to 
I hose who have the soil on cither side. — 
Royal Fishery of Baxne Case ( 1 G 1 0 ). 
Bav. Ir. 35. — IR. 

137 i. Hanoi franchise -To catch 
lloyal fifth — Crown mau (/runt .] — The 
Crown has the larfjro fish of the sea, 
whales, sturgreons, etc., which are 
Koyal fish & no subject can have them 
without special grant from the Crown. 
— Royal Fishery' of Bannk Case 
(KUO). Dav. Ir. 35.— IR. 

o. For salmon — Round 

Scottish coast.] — Salmon fishiugs around 
the sea coast of Scotland belong 
exclusively to & form part of the 
hereditary revenues of the Crown of 
Scotland, In so far as they have not 
been expressly granted to subjects by 
chartcra or otherwise, &, without such 

J. — VOL. XXV. 


grant, no subject is entitled to llsh by 
net &, coble, stake-net, or other engine 
requiring the use of the shore. — 
(J ammkll v. Wools A: Fores ts Com us. 


Ac Lord Advocate oi Scotland 
( 1851)), 21 Dunl. <ct. of SeKH.) 4 ; 3 

Mucq. 411) ; 31 Sc. Jur. 431, H. L. — 

SCOT. 


.] — Where In a 

(ending cause it appears that the 
frown has a prinUl fade claim to the 
uliunn tishlngs in dispute, the ci. 
night to direct intimation to be made 
o the Crown authorities ; Si stay the 
action pending their decision to apjiear 
ip bring a separate action.— -O ohton 
gSSiVAitT. limn A. C. 120. SCOT. 


PART III. SECT. 3, SUB-SECT. l.-A. 
0 . General rule.] - - Fishery lies in 


grant, by the grant of it the 

Royal Fishery of it annk 
(Mil (I ), Dav. li. 5 i. IR. 

f. If 'hut words will . 

words. J — A right of lishiug in a navi- 
gable river is not to be construed as an 
exclusive right unless made so by 
specific words in the grant. - Jforil.Lo.v 
r. 1L (HH7), H5 K\ch. C. it. 443.- CAN. 

g. - - - ** His water.”] -- If one 

grant to another “his witter "the fishery 
therein pusses for it is included in the 
word " water." Boyai. IisiiKitY of 
Bannk Case (1010), Dav. Ir. 55.' IR. 

h. Krtent of grant. ] — A grant of 
land bounded by the bank of anuvigablo 
river, or an international waterway, 
ib»es not extend ad medium filum as In 
the case of a non -navigable river. - 

O 




Fisheries. 


Sect » 3 . — Hoio claimed : Subject, 1 , A. dc sub- 


river, & as he died while the bill was being passed, 
the name of H. his heir-at-law, as the owner, was 
inserted in the bill which recited in effect that H. 
was a trustee, though II. represented himself to 
be owner in fee, & hence the mistake : Held : 
the fishery passed under the words “ estate of 
inheritance .** — (!oopkii v . Phi bus (1807), L* H. 
2 il. L. 1 49 ; 10 L. T. 078 ; 15 W. K. 1019, H. L. 

A nnoUitions Mentd. O'Brien Hearn (1870), 18 \V . It. 
514; Trench r. Nulau (1872), 27 L. T. Ml j Julies v. 
Clint ml (1876), 3 Ch. D. 779 ; Allen r. Uiclnirdson (IHdl), 
13 Ch. 1). 524 ; Blenkhorn r. Penrose ( 1 880), 42 L. I • 
008; Briggs v. Massey (1881), 20 W. Jt. 920 ; Daniell 
r. Hlnclttlr (1881), 50 J.. J. I*. (’. 50 ; Bettyes r. May nurd 
(1882), 40 L. T. 700 ; .Soper r. Arnold (1887), 57 L. J. Ch. 
145; Ocnoml Auction Estate A' Monetary Co. r. Smith 
(1801), 40 \V. It. 100; Huddersfield Bunking Co. r. 
Lister, ( 1 8115] 2 Ch. 273 ; Allcard r. Walker, 11800] 2 Ch. 
309 ; Dehenhum r. Huwbridge, (19011 2 Ch. 98 ; Scott V. 
CoulHon, |1903| 2 Ch. 219; Jit Oliver's Set Unit.. Kvered 
r. Leigh, 11905) 1 Ch. J91 ; < umell r. Harrison, I1910J 
1 Ch. 328. 


General words.] — Staffordshire & 

IKK ( - ANA I. NaVIOATIOX C. BRADLEY, 


148. 

w 

No. 

.] — See, t/encrulh /, Fakements. Vol* 

XIX., pp. 32 35, Nos. 119-179. 

.j — See, tfe/teralh/, Fakements, Vol. XIX., 

pp. [12 35, Nos. 1 19 179; p. 199, No. 1513. 

149. Who may take under grant Grantee or 
his servants. 1 Wjckii \m r. Hawker. No. 2, ante. 

150. r. Salt ash 

No. 232, 

151. What rights Included In grant No right 
to erect weir Obstructing passage of Ash.; - 
Weld r . Hoknky, No. 322, post . 

162. Right to carry away fish caught. 

KlT/.(lKKALI> r. FlKBANK, No. I, 

153. Grant of fishery Sc weir — Passes soil of 
river .J — H anbury e. Jenkins, No. 91. ante. 


Necessity for deed — Where incorporeal heredita- 
ment passed.] — See Sect. 0, post. 

Documentary evidence of title.] — See Sect. 5, 
Bub-sect. 1 , post. 

Grants generally.] — See Easements, Vol. XIX., 
pp. 22-38, Nos. 89-200 ; pp. 199-200, Nos. 1509- 
1523. 

B. Royal Grants . 

154. In tidal waters — Grant.] — Carter v. 
Mcrcot, No. 182, post. 

155. — — Grant before Magna Carta — Revived 
corporation — Vested with rights of former body.] — 

Colchester Corpn. v. JJrooke, No. 350, post. 

156. Fishery made exclusive for 

Crown Or private individual.] — (1) The soil of 
navigable tidal rivers, so far as the tide flows 
«fc reflows, is pr'nnd facie in t he Crown, & the right 
of fishery therein is primd facie in the public. 
Hut the right lo exclude tin* public therefrom Sc 
to create a- several fishery existed in the Crown 
Si might lawfully have been exercised by the 
Crown before Magna Carta Sc the several fishery 
could lawfully he afterwards made the subject of 
grant by the Crown to a private individual, 
either together with or distinct from the soil. 

(2) Though Magna Carta made illegal all grants 
by the Crown, of a several fishery in a navigable 
river, which had not been in existence in the reign 
of Hen. 2, yet if evidence now be given of long 
enjoyment of a fishery there, to the exclusion of 
others, of such a character as to establish that it 
lias been dealt with as of right as a distinct Sc 
separate property, Sc there is nothing to show that 
its origin was modern, the* reasonable presumption 
is that it became such in due course of law. Sc 
therefore must have been created before legal 
memory. 

In an action by Al. against D., for trespass to a 
several fishery, M., in proving the title of his lessors, 
a eorpn.. produced a conveyance from P. to them 


SeoTTKN (1895), 21 S. C. u. 

3(17. CAN. 

k. -- i 'on fees rail right - Xot 
usufruct.) 1 mlet* the law of 

Quebec n grant by « riparian owner of 
the right of the river being 

neither iiavlgabh nor floatable confers 
not merely a usufruct hut u real right, 
at any rate when* t he terms of thegmnt 
are HUtllrlcnt to paMS a right to use the 
ttolutn for the purpose of fishing. -- 
Matamajaw Svi.mon (’util r . IHr- 
11 ain k, 11921] 2 A. (’. 420. — CAN. 

l . Term * of uront nnk'HOU'n or 
uncertain. 1 ■ Although an exclusive 
right of ttsiiery iloes not of itself pass the 
right to the soil hi the betl of the river, 
still, >\hcn the terms of u grunt are 
unknown or uncertain, it is a matter 
of importance that t>ltf. bus a several 
fishery in the river, the bed of which ho 
claims. — S kciiktahy ok St vtk kok 
Ini»i\ r. Hijoy C’hano Mahatap 
( 1918), 1. L. It. 40 Calc. 390. ~ IND. 

PART III. SECT. 3, SUB-SECT. 1.— B. 

1541. In tidal t eater.* - (irant.) - The 
Crown cannot grant an cxclusho 
right of fishery in navigable waters in 
this Province.— Mokkvtt r. Roddy 
4 Out. Dig. 7323. — CAN. 

154 11. .1 — The Crown can- 

not grant the waters of a navigable arm 
of the sea, so to give a right of 
exclusive fishing therein. — M kisnkh 
t\ Kanninu (1842) > N. 8. It. (2 Thom.) 
97.“- -CAN. 

154111. .1— The exclusive 


right of fishery in tidal nu\ Igttblc 
rivers may be grunted by the Crown to 
private individuals.- Hour l)\s Mai, 
r. M mio.mkd ,1 vk i (1885), J. L. It. 11 
Calc. 4 34. IND. 

154 lv. ~ - .)— As regards this 

side of India, tin* bod of a t idul liavigabU* 
river is voshni in the Crown ; & the 
right of fishery in such river, ns also 
file bod of the river itself, may be 
grunted by Uovt. to private individuals. 
- S.vieowui (Iiiosk Moxdu. r. Skckk- 
tahy ok Statk ton India (1894), 
1. L. It. 22 Calc. 252. -IND. 

154 v. .1 — A jall.ur , or 

exclusive right of fishery, granted by 
the Uovt. In a tidal navigable river in 
Bengal, extends to oil tidal navigable 
waters formed by the river, whether by 
a gradual change of course or by a 
sudden irruption, provided those waters 
uro part of the river system within 
the upstream & downstream limits of 
the grunt. - Sm.v A'rii Roy r. Dina- 
BANDlir Skn (1914), L. R. 41 I ml. App. 
221 ; 18 C. \V. N. 1217.— IND. 

, 154 vi. . ] — By letters patent 

of Joe. I. & Car. 2, the Crown granted a 
several fishery within certain limits in 
the river Bann, in lrelaud. A channel, 
called the New t'ut, divides the river 
within the limits of the fishery into 
two branches:— Held: the letters 
patent did not give the right to a 
several fishery in the New Cut, unless 
it was a branch of the river Bann at the 
time of the grant.- O’Neill c. 
M Kri.aivk ( 1 SC4 ), 16 1. Ch. R. 280. — 
IR. 


154 vii. . |— Bloomfield r. 

Jokxhton (1868), I. R. 8 C. Jj. 68. — IR. 

154 viii. Devonshire 

(Duke) r. Hodnktt (1827), 1 Hud. 
it B. 322.— IR. 

154 ix. .] — A several fishery 

in the river M. which had been granted 
by the Crown, anterior to the Statute 
of Magna Carta Sc had reverted by 
forfeiture, was subsequently re -granted 
in 1669, to 11. in foe simple. A lease 
was afterwards made in 1788, by the 
representatives of the grantee to a 
party through whom pltfs. claimed. 
Deft, having, at the trial of an action 
for a disturbance of pltfs/ right, 
given e\ idenoe of the adverse user by 
him of a fishery within a portion of the 
fishery claimed by pltfs. opposite 
U.’s lands, for a period of sixty years 
Sc upwards : — Held : it wa« evidence 
from which the jury were at liberty to 
presume a grant by the owners of 
the original fishery to deft. — L ittle r. 
Winukikld (1858), 8 I. C. L. R. 279. — 
IR. 

154 x. .] — Salmon -fishings 

in the open sea around the coast of 
Scotland may not ouly become the 
subject to a Royal grant, but they may 
bo feudalised. — Uammkll r. Woods 6c 
Forests (Ximrs. sc Lord Advocate 
ok Scotland (1859), 3 Macq. 419. — 
SCOT. 

m. * General grant of all 

fisheries.}— No part of tbo Royal 
fishery of the B. can pass by grant of the 
adjoining land A by genera] grant of all 
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dated 1684. He also put in an ancient bill in 
Chancery filed by P. against, & the answer of, 
the same corpn. dated 1674. Pltf. also put in 
evidence a book called the Assembly-book of the 
Corpn., containing certain entries about 1676 : — 
Held : (3) the bill & answer were rightly received 
in evidence as part of the history of the adverse 
claim P., ending in the conveyance of 1684 ; 
(4) the book & its relevant entries were admissible 
as an ancient document coming out of proper 
custody, purporting to prove the exercise of 
ownership. 

Ancient documents coming out of proper 
custody & purporting upon the face of them to 
show exercise of ownership, such as a lease or a 
licence, may be given in evidence without proof 
of possession or payment of rent under them, 
as being in themselves acts of ownership & proof 
of possession {per (Jur.). 


(5) Some discussion took place during the argu- 
ment as to the proper name of such a fishery, 
whether it ought not to have been called in the 
pleadings (following Blaukstone) a “ free ” 
instead of a “ several ” fishery. This is more of 
the confusion which the ambiguous use of the 
word “ free ” has occasioned from a period as 
early as that of the Year Book 7 Hen. 7 P M fo. Id, 
down to the case of Hoi ford v. Bailey , N’t). 86, 
ante, whore it was clearly shown that the only 
substantial distinction is between an exclusive 
right of fishery usually called “ several,” some- 
times “ free ” (used as in “ free warren ”) & a right 
in common with others, usually called “ common 
of fishery ” sometimes free (used as in free port). 
The fishery in this case is sufficiently described as 
a ” several ” fishery, which means an exclusive 
right to fish in a given place, either with or without 
the property in the soil {per (Jim.). — Malcomhon 
r. O’Dea (1866), 10 II. L. Cas. 593 ; 9 L. T. 93 ; 
27 .1. P. 820 ; 9 Jur. N. S. 1135 ; 12 W. U. 178 ; 
11 K. R. 1155, II. L. 


Annotations: — As to (1) Apld. Murphy r. Ryan (1868), 16 
W. K. 078. Reid. Mills v. Colchester Corpn. (1807), 
36 h. J. C. J\ 210; ItttWHtono r. Backhouse (1867), 17 
li. T. 441 ; Smith v. Andrews, { 1 81) 1 3 2 Ch. (178. As to 
(2) Apld. A. -Cl. for British Columbia v. A.-G. for Canadu, 
I1914J A. C. 153. Reid. Edgar v. English Special Coinrs. 
(1870), 23 Ij. T. 732 ; Goodman v. Saltash Corpn. (1882), 
7 App. Cas. 633. As to (3) Consd. Blandy-.lenkins v. 
Duuraven, 11 899 J 2 Ch. i21. Reid. Be Walton-eum- 
Trimley Manor, Ex p. Tomlino (1873), 28 L. T. 12 ; 
Bristow v. Corinican (1878), 3 App. Cas. Gil ; Neill r. 
Devonshire (1882), 8 App. (JaH. 135 ; Haigh Sc Baxter r. 
West (1803), «8 L. T. 531. As to (4) Reid, Carlisle Corpn. 
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it'nei 


Johnson r. 


157. Subsequent reversion to Crown 

7~ No m ®rger in prerogative,] — North umhgklakd 
(Duke) r. Houghton, No. 252. 


158. .] — Eimiar »•, 

EitiEs Special Comum.. No. 215, 

159. -.] Neill 
(Duke), No. 41, ante. 


English Fkh- 
r Devon smut: 


160. Wilson 

('UossKlKLU 

(1885), 1 T. E. It. 601. 

161. In virtue of ownership of solid 

Carlisle Corpn. t\ (Jrxha.m, No. ins, ante. 

162. — Not if soli belongs to subject.; 

Carlisle Corpn. r. (Jkaiiam, No. los, ante. 


Exclusion of public right. | See I'nrt II.. 

Sect. 1, Kiib-sect. 1. A. A. It., ante. 


163. In non-tldal waters By virtue of prero- 
gative -Where soil belonging to subject.] - Devon- 
shire (Di ke) r. l‘.vmNNiN, No. 205. 

164. -- Further & ineffective grant In same 
deed — First grant not invalidated. IIaniu kv t. 
Jenkins, No. 9 4. 


Suo-sect. 2. Levsi.;. 
Landlord \ Tkxwt. 


165. Lease of land & river therein -- Whether 
fishery passes.; High r. Hall (1061), 1 K«*b. 18; 
83 K. It. 785. 


166. .] Fishery pass<*s under lease 

& re-lease of laud to which lislierv is appurtenant. 
— Moke atp r. Power (1889), 5 'l 1 . I.. It. 655. 


167. 


H\ a lease of land, whether 


agricultural or other land, through which a river 
flows, the right of fishing in the river, Xj 
expressly reserved to the lessor passes to this 
tenant the lessor cannot prosecute persons for 
unlawfully taking fish in the river. Jones e. 
DAVIES (1902), 86 I >. r r. 117 ; 66 •! . P. 439; 20 
Cox, (’. 18 1 : *nh man. D\vn<> v. Jones, I S 

T. li. If. 367 ; 16 Sol. Jo. 319, D. C. 


fisheries for the Itoyal fishery is not 
appurtenant to the land but is a 
fishory in gross, part of the Crown’s 
inheritance. — Royal Fishery of 
Bannb Case (1610), Dav. Ir. 55. — 
IR. 

n. Whettier prior owner de- 

prived of rights .) — Where a piece of 
land on the bankB of a tidal river is 
exchanged, the right of salmon fishing 
therein being expressly reserved, a 
grant in 1873 of that salmon fishing, 
though from the Crown, will not 
deprive the prior owner of his right. — 
Richardson v. Gray, Fleming v. 
Gray 0877), 3 App. Cos. 1.— SCOT. 

158 i. Grant before Magna 

Carta .) — When a several fishery in a 
navigable river has been appropriated 
by the Crown prior to Magna Carta, 
a grant in letters patent to A. tic his 
heirs of “ all the salmon fisheries, 
pyke, eyle, & other fishings of m in 
the river ” in question, enures to pass 
a several fishery therein. — Ashworth r. 
Brown (1855), 7 Ir. Jur. 315.— IR. 

o. Competing grants.] — 


Applts. were the proprietors of salmon 
fishings derived from tlie town of 
Inverness. They produced a Crown 
charter, dated 1591, purporting to be 
a renewal grant confirming to the town 
of Inverness “ all & whole the waters of 
Ness, with all the salmon fishings 
thereof from the stone * C.' to the sea. 
Resp. was the proprietor of the land 
“ H.” which bordered one Hide of the 
river Ness, & is situated nearly equally 
above & below ** C. " Be possessed 
one-half of “ II.” under a Crown 
charter of conflrmat ion on resignation, 
dated 1560, granting ” Half the lands 
of 4 H.,’ with the salmon fishings 
pertaining to the same, on the water 
of 4 Ness,’” with an Infeftment taken 
in 1706, which ran, 44 Half the lands of 
4 H.,* & half the fishings.” lie held 
the other half of 44 H.” under a grant 
which contained no mention of fishings. 
Ho Sc his predecessors had always 
enjoyed without question the salmon 
fishings opposite that part of H. 
lying above 44 C.” There was no exact 
description of the two halves* of 44 J I. 
Applts. claimed to have the exclusive 


right to the tlslimg brlmv ** ( as 
against resp.: /ft Id: then* was no 
contradiction be! w e<*n the two titles, 
& applts. were entitled to the 
enjoyment below " t’.,’ 4 as 
resp.*; bis possession of tin* 
above 44 C.” fully satisfying bis title. 
Warring ?*. Mvkin/ohij (IM90), J.* 
App. Cas. 52. — SCOT. 


p. Sea roast of Snrf.nindtatul 
% nether Governor ran grant any jmrt 
hereof .1 The whole of the wit const 
>f Newfoundland is dedicated to the 
Isherv, ti therefore tie* Governor 
aniiot grant any part Jhenof. 
(OWK t\ HTKKK'I l NfM. I*. Ig 

i i u wcri n 


PART III. SECT. 3. SUB-SECT. 2. 

q. Best r vat am of fishing out of 
To a summons rpairr t 
fregit deft, pleaded that A. 
seized In fee, etc., made ft 1 
1711 to <’. for a subsisting term, con- 
taining an exception of the tUhltig 
Held: the right of fishing whs at 
Incorporeal A" c*ouM not 
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Fisheries. 


Sed. 3 . — How claimed^ £ub-secfo. 2, 3 & 4.] 

168. Reservation of fishery out of lease — Not 
strictly a reservation — Privilege to lessor only.] — 

A reservation & exception of the liberty of fishing 
is not legally a reservation or exception but a 
privilege granted to the lessor. — D oe d. Douglas 
v. Lock (1835), 2 Ad. A El. 705 ; 4 Nev. & M. K. B. 
807 ; 4 L. J. K. 13. 113 ; 111 E. R. 271. 

Annotations ReM. Wickham r. Hawker (1840), 7 M. & W. 
J? J Durham & Sunderland Ky. v. Walker (1842), 2 Q. I). 
JjjO.5 Doe d. Croft r. Tldhury (1854), 2 C. L. It. 347 ; 
Williams i\ Hayward (1859), ft Jar. N. S. 1417. Mentd. 
Doe d. Egrcniont t\ Stephens (1841), « Q. B. 208 ; Doc d. 
Blddulph v. Hole (1850), 1ft Q. B. 848 ; Proud v. Bates 
^ ( ‘ w W >’ Thi'lliiHsoii r. Liddurd, [1900) 

i C-ll # Odd, 

160. Operating as new grant by lessee.] — 

A right of way reserved to a lessor is in strictness 
of law an easement newly created by way of 
grant from the grantee or lessee in the same 
manner as a right of sporting or fishing (Tin- 
dal, (?.,!.). — Durham A Sunderland Ky. do. 
!!; -Walkhr (1812), 2 Q. 13. 910 ; 3 Ky. A Can. Gas. 
ir * ^ Dal. A Dav. 328 ; sub mmt. Wallis v. 
IlAKUISOX, DURHAM A SUNDERLAND Ky. do. r. 
Walker, 11 .1. |0 X. | 10, Kx. dh. 

A Mentd. Midgley r. Diehard Non (181ft), 14 

it' . ,.V ' ■'*' r - Dm veiiswood (185ft), 15 C. 1). fti2 ; 
lluin(Kot) r. ( iralmin (1871), L. Jt. 2 Se. & ]>i V . 1GG. 

170. - .] ( 'Oinplainant claimed a right 

of fishery in certain water under a demise from the 
mayor, aldermen, A burgesses of the borough of 
'• iirujf*] h (IpihJ* tin 4 ^rpiirt of which wus not 

executed by the lessee, by which the right of 
fishery in the same water was reserved to “the 
nldermen, A councillors of the borough 

<)l r‘/7 i . ** Dwyor A one of the aider- 

men of < ., being a justice, were not by reason of 
the interest created by such reservation disqualified 
fioin hearing A deciding t he eomplaint. 

, A " to tb<‘ inteivst. of the magistrates, I have 
gnvit (lidleii ty in understanding how it can be 
put. It is clour that they have no interest in the 
reversion, because the reversion is to the cornn 
qua corpn. Then have they any interest in the 
rose nation ? If that reservation is to the cor- 
porate body then they have no interest as indi- 
vidual members ; if it is to the individual members 


3 New Mag. Gas. 172 ; 3 New Sess. Gas. 603 • 
13 L. T. O. S. 301 ; 13 J. P. 445. * 

171. Must be expressly reserved.]— Jones 

v . Davies, No. 167, ante. 

Reservation out of grant.]— See Nos. 2, 140, ante. 

172. Non-execution of lease by lessee— Whether 
compellable to execute.] — Fuller v. Brown, No. 
170, ante. 

173. Necessity for deed.] — The owner of lands, 
by writing not under seal, agreed to let to A. a 
house & some lands, & the sole right of shooting A 
fishing over certain other lands, for a term of years, 
with the right of renewal. A railway co. under 
the powers of their Acts, purchased part of the 
lands over which the land-owner had agreed to 
let to A. the right of shooting ; A a railway was 
made on it ; A the s] looting on that part, A also 
on part w r hich was not purchased, was diminished 
in value, A A. claimed compensation from the 
railway co. ; — Held: as the instrument was not 
under seal, even if A. could complete his title in 
equity, lie had no interest in land A was therefore 
not entitled to compensation. 

Qu. : whether, even if the instrument had been 
under seal, the right of shooting is such an interest 
in land as would entitle A. to compensation. 

When a person takes a right of shooting or 
fishing he takes it as the game or fish may be 
there ; t here is no contract on the part of the 
person letting the right that he will keep up the 
quantity of game or fish (Erle, C.J.). — Bird v. 
Great Eastkhn Ky. Go. (1865), IP (\ B. N. S. 

31 L. .1. G. P. 366 ; 13 L. T. 365 ; J1 Jur. 

N. S. 782 ; 13 W. K. 1)89 ; 141 E. K. 790. 

— Mentd. Wright r. Slmibb (1887), 4 T. L 11. 

32 \\ UJT v. L. C. C. ( 1903 ), 88 L. T. GH 9 . 


- Fishery passing as incorporeal heredita- 
ment.] — See Nos. 41, 8(>, 277, 27S, atite. 

174. Agreement not under seal — Enjoyment 
of fishing by tenant — Landlord's right to rent — For 
use & occupation.] — By agreement in writing 
pltf. let to deft., at a yearly rent, the right of 
fishing in a certain river with rod A line only. 
Deft, having so used the fishery : — Held : pltf 

for the time being, then iTcan ^ on\y ZlZoZl n ' c "\ i ' r tho mit undt ‘ r ™ ^ debit at us count 

Kraut b.v tho lessor ; ,v it, j. s no J suol, n oi-.Int ■ f< "' 'I"! »«; ^ oooupation of tho llshory, & tbore was 

Imiimiho.. 41,.. i — k . no objection tx> the particulars so describing his 

claim. — II olford v. PiUTCHAHD (1849), 3 Kxch 
793 ; 18 L. .1. Ex. 315 ; 13 L. T. O. S. 74 ; 151 
E. It. 1065. 

Annotation : — Reid. Fitzgerald r. Flrbank, 11897] 2 Oh. 9G. 

175. Liability of lessor — To maintain stock of 
flsh.| — Bird v. Great Eastern Ky. (Jo., No. 173, 
ante. 

176. Right of lessee to assign or underlet — 
Covenant against assignment — Extent of apppllca- 

tion.] — 13 y an indenture of lease deft, demised to 
pltf. the exclusive right of fishing in a certain 
portion of the river, “ together with full liberty 
of ingress, egress, A regress for the said lessee 
A his aut ho rised friends at all times ’’ during 
the term thereby granted “ to fish with rods A 
lines in a proper A sportsmanlike manner ” . . 

“ A the fish which they shall then A there take 
to have A retain to his A their own use.” The lessee 
covenanted that he would not during the term 


h«;aus.. (h,- I«>rs v ,. l las newr cxcouh-.l U,«> 
lUit, it. is said that there is a sort of equitable 
Juterest, beeause the lessee mi^lit. he «(itniu-lleil to 
execute j hut 1 asked whether there was nnv 
authority for saying that the t!t. or <!|,. would' 

t hiVr ot . 8tr ‘i«'Kers, & tho persons to whom’ 

this lose nation is made must for this purpose he 

so considered, compel a lessee to execute .[ lease 

fi op, 1 . 1 1 , d,ir '‘ R,| y. could be cited, i 

think it very unlikely that a ct, of equity would 

compel II lessee to execute a lease containing a 
covenant for the benefit of third parties at the 
instance of these third parties, unless the lessor 
joined in the application. Of course, if the lessor 
joined, the ease would be different . because 'lie 
would clearly have a right to require the execution 
by the lessee. Something was said about this 
operating as a continuing licence until revoked • 
hut such a licence could not be granted except bv 
deed (1 ‘attkson, J.).— Fi li.eu V. Biiown (184t»], 


bo tho i subject of an oxct'ptlon in a 
diH-Ht, A tho Ioamo did not oiH'rato an 
a reservation of tho right of Hshinir 

436 - K IR r * PAYNK ( 1 870), 18 W. 


It. 


r. Lease oettnt-ed to one — Fisheeu 
notrrsert'rd-Sultseqncni lease to another 

'xiW... * f° rnu : r . lraHt ' rrtinffnuihed.}— 
IUmiltov r Mrse.RWK (1871), 19 


tiiffht of Dominion Oovemment 
— To grant exclusive right of fishing — 
In rivers above flow of tide .] — Tho 
Dominion of Canada under British 
North America Act, 1867 (c. 3), haa 
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" underlet, assign, transfer, or set over, or other- locus i„ . , 

w.se by any act or deed procure, the said premises have ariS t tofts?, ‘V"? °. f lhe 8P “- *“ which all 
to be assigned, transferred, or set over unto any right of . 1 {e I ,llca, :‘on averring exclusive 

person or persons ^whomsoever ” without the con- general n^ht % l! ro8 ™Ption, traverses the 

*■*“ ’ t - *-*- • tive right of R X IU,0r I . tmvor8in « P'vscrip- 


sent m writing of the lessor, his heirs or assigns ; — 
Held : inasmuch as the covenant did not expressly 
apply to “ anv part ” of the premises, the lessee 
was not precluded from granting a licence to 
another person, limited to two rods, to fish in the 
river during the residue of the term granted by 
the lease. — G rove v. Portal, [19021 1 Ch 7*>7 • 

l\ h*\° h o£? 9 5 80 L * T - 350 ; 18 T. L. K. 319 \ 
4(1 Sol. Jo. 290. 

Annotation : — Refd. Jackson V. Simons, f 1023] 1 Cli. 373. 

Compulsory acquisition of locus In quo— Lessee’s 
right to compensation.] — See Compulsory Pur- 
chase op Land, Vol. XI., p. 123, No. 153. 


Sub-sect. 3.- Licence. 

See Statute of Frauds, 1077 (c. 3) ; Koal Pro- 
perty Act, 1815 (c. 100), §eet. 3. 

177. Whether operating as a demise.] — Col- 
chester Corpn. v. Brooke, No. 35(>, jiost. 

XT 17 , 8 ‘ Must be b y deed.] — Fuller v. Brown, 
^o. 1 r0, ante . 

1 79. Consideration for licence — Annual fee 
bl©— -IMgli t of licensor to increase fee.) — 

i ltf. claimed to be entitled to liav<' a licence to 
dredge oysters in clefts.’ fishery on payment of 

fr *'r '' ™* lor aH f-he fixed, or as a reasonable fee : 
the foe had been £2 2.v. for one hundred As fifty 
>ears ; but defts. had refused to grant a licence 
unless £3 3s. was paid : — Held : (I ) pltf. must show 
uial ho paid (tv tendered a reasonable fee ; an 
uu Mince of £50 per cent, on a foe received one 
liind red A:- fifty years ago was not unreasonable , 
the onus Jay on pltf. to show that it was, & as he 
had not done so, he was not entitled to succeed. 

(2) This claim cannot be supported by custom 
as being a claim to a profit d prendre in aiieno solo, 
nor can it be supported by prescription, as a 
prescription for “inhabitants” is too indefinite 
!\u.oV Y ’, — Mills v. Colchester, (Iokpn. 

h ) ; S »-P n 3 C,. J>. 57 5 ; 37 I,. (). 1>. 27s ; 

470 ‘ R- U87, Ex- 0,1 • ; “ff'J- ( I80 ")> J- K. 2 C. i*. 


tive rigl t of ^fT ^.r 8 

toiomdor is «wd s for the tr.“ in thLLpUvL 
tion bad deft, miglif pasH it by 

can on/v'bt‘ < tttken ^ ', n ,Ul ,h " subjects 

tUnin* 4 i ^ Way by ft vmnent. of a contra- 
dictory particular rigid, .t the issue must be up m 
that particular claim (per Out.) . i f l J’,’" 
r. OitKoun Ooitrx. (i7ii:i). l ,\ns( ■>•{ i . » m.. u 
JS2 ; 145 K. It. 857, Kx. 01,. ’ “ H> ’ HU 

.hum(,Ui,m . - Rrfd. Crlchlmi r. Oellevy (ISTO). Ill \\ . |;. 

Ttii?d',d n St , b ® P roved - Cannot be presumed.; 

the f. i ' s,u ."« Js common At public in anus of 
Uk si a A. navigable livers, not. in juivatc rivers. 

1 viwrs navigable, the proprietors of the 
land have the right of iishcuy on their resj>eetive 
sides, A:, it- generally extends ad fiium medium 
<t(p«e (Lord Mansfield, (\.l.). 

it is consistent with all the cases that he |(he 
proprietor of land on either sid**J ma\ have an 
exclusive privilege of fisluug. although it he an 
arm ol the sea. Such a right shall not he pre- 
sumed, hut the contrary, pnmd fane; hut it is 
capable of being proved (Loro Mansfield, (\.L). 

The cited eases prove only this distinction that 
navigable rivers or amis of the sea belong to the 
( low n , Ai> not , tiki* private rivers to the iaiui- 
owners on each side*. 'I’lie Crown may grant a 
several fishery in a navigable river where the sea 
/lows A: retlows, or in ait arm of the sea. Now if 
it- may be grunt-cd, it may he prescribed, for a 
prescription implies a grant. Hut it cant he 
presumed, it must f»e proved (Yaii>, ,1.). 
Garter e. Mckcot (17($S), | Hurr. 2ic,2 ; t*,s |*;, 1(. 
127. 

. 1 n nolaf inns : — Refd. Hlniulol! r. Cullrriill f J s 2 1 >. It. ,V AM. 
'JUS ; It. r. Sliaifisoa (I MW;, I Jt. \ S. 30 1 ; Mun>h\ »•. 
ilyim (IS(iH), Hi W. K. 07H. 

183. — - As extensively as claimed.j - Hoi.ers 
r. Allen, No. 91 , ante. 

184. Who may prescribe - Not inhabitants as 

such.] — M ills e. Golc it ester Gori*n., No. 179, 
ante. 

Not fluctuating & uncertain body.] 

Naltasii Gokp.w, No. 2»*2, 


185. - - 

Goodman 


to (1 > R«W. lllyuul r. Fool (1 Kf.K), I,. 
11 L ; Lawi’cnce r. Hitch (18C8), L. It. 3 Q. B. . 


Su b-.sect. 4 . — Prescription. 

See Pi-escription Act, 1832 (c. 71). 

/f ow P le »ded — Nature of fishery must be 
speclfled.j— Anon. (1C35), Hard. 107; 115 E. It. 

I . 

_ ~~0 — declaration for fishing in pitta.’ 

several hshery in Orford Haven. J*lea, averring 


186. — - Not public.] Neill e. Devonshire 
(Di ke), No. 1 1 , ante. 

187. Owners occupiers. Tilbury 

Silva, No. 289, post. 

188. Freeholders., — A prescription in a 

(pie estate for a jtrojil a prnulre in atnnn solo 
without stint Ac for commercial purposes is 
unknown to the law. 

Freeholders in parishes adjoining the ri v<*r 
Wye liad been in the habit of fishing a non-tidal 
portion of the river for centuries, not by stealth 
or indulgence, but openly, continuously, as of 
right A: without interruption, not merely for spoil 


riirht^ r /f° ky lease an exclusive 

iw. I fl A hin £ in rivers above the 
srv.r.?/ tide. — R obertson v. 

Ladman (18i6), 3 1*11*1. 621. — -CAN. 

ontmJ^ <lSC , vllra vires — Whether 
|/ H J‘ \ n tfosc severable.} — R. v . 

ViT 1 ? 9 /” A t ?«wcAN Fish Corps. (1»19), 

CAH.’ 1U 651 ; 54 L * K * 


PART III. SECT. 3, SUB-SECT. 4. 

188 i. Who may jiresrribr — A ’at 
publir.] — The public cannot acquire by 
immemorial usage any right of fishing 
in a river in which, though it be 
navigable the tide does not ebb & 
flow. — M urphy r. Ryan (18G8>, I. R. 
2 C. L. 143.— IR. 

a. Itiyht of public fishery— 


a I M i r » * 


by prescription.} The rigid, 
of the. publir to flub In tidal uuLtk in 
British India may be curtailed by an 
exclusive privilege acquired by grant 
or prescription b> certain peruon* vvjthlu 
certain limits.- - V'jrkha v. Tatavva 
(Ihs:>), l. L. Jt. h Mad. 467.- IND. 

b. Parly yi nr s' enjoyment.} - - v 
grant of "fishings," merely, i» not a 




Fisheries. 


Sect. 3.— How claimed : SubsccU. 4 <fc 5. Sect. 4 : 

Sub -sects. 1 cfc 2. ] 

or pleasure, but commercially, in order to sell the 
fish & make a living by it. Riparian proprietors 
claiming to be owners of the bed of the river 
brought an action for trespass against the free- 
holders for fishing : — Held : a legal origin for the 
right claimed by the freeholders could not be 
presumed, &> the action lay. — Harris v. Chester- 
field (Earl), [101 1 ] A. 0. 623 ; 80 L. J. Ch. 626 ; 
105 L. T. 453 ; 27 T. L. K. 548 ; 55 Sol. Jo. 686, 
II. L. ; affg. S. 0. sub nom . Chesterfield (Lord) 
v. Harris, [1908] 2 Ch. 397, C. A. 

Annotations : — Consd. Staffordshire & Worcestershire Canal 
Navigation v. Bradley, (1912J 1 Ch. III. Befd. Hodgson v. 
McCrcagh (1023), 92 L. J. Ch. 420. Mentd. Malvern Hills 
Conservators v. Whitmore (1909), 109 L. T. 841 ; A.-Q. 
v. Homer (No. 2), [1913] 2 Ch. 140. 

Common of fishery .) — See Commons, Vol. 

XL, p. 20, Noh. 232, 235-237. 

189. Prescriptive corporation.] — A co. or fra- 
ternity of free fishermen existed from time im- 
memorial within the manor of K., al! the members 
of which were admitted tenants of the manor, fc 
took an oath of homage to the lord. No grant 
to the co. as a corpn. was in existence, but from 
numerous ancient documents it appeared that the 
co. had the exclusive right of dredging for oysters 
A taking other kinds of lish within the manor, for 
which it paid a rent of 1*1 3.v. Ad, to the lord. By 
an Act passed in IS 10 it was recognised as a co. 
in the nature of a prescriptive corpn., it was 
recited that tin* members had time out of mind 
dredged oysters exclusive of all other persons, A 
that the lishcry was of great benefit to the public ; 
it was thereby enacted that the eo. might- exercise 
all the powers then vested in it, A fresh powers of 
raising money A charging the profits of the fHahery 
by way of mtge. wore given it, the form of ml go. 
containing no power of sale. Rules wore laid 
down for tin* management of tin* co., but it was 
provided that nothing in the Act should be con- 
strued to incorporate the eo. The co. made bye- 
laws for tin* regulation of the dredging of oysters, 
A, subject to those bye-laws, the privilege of 
dredging A fishing was enjoyed by the members 
for their own benefit. A petition having been 
brought by a creditor for winding up tin* co. : — 
Held : tin* co. was a corpn. in which the exclusive 
right of lislung within the manor was vested ; but 
the corpn. held the right on a condition or trust 
for the individual members; A if the co. was 
wound up this right of fishing couhl not be sold 
by the liquidator, A therefore the winding-up 
order would he useless. Tin* ct. accordingly 
refused to make any order for winding up. lie 
I'll ee Fishermen of Favkrsiiam (Co. or Fra- 
ternity of) (ISS7), 36 Ch. 1>. 329 ; 57 L. J. Ch. 
187 ; 57 L. T. 577 ; 3 T. L. 1L 797, C. A. 

^.innotations : - Mentd. He South Loudon Fish Market Co. 
(1888), 39 i’ll. D. 3*24 ; He Barton-upon-Humbcr & 
District Water Co. (1889), 42 Ch. 1). 685; He London 
Health Elect ricul Institute (1897), 76 L. T. 98. 


f 190. Rights in gross — Cannot be prescribed lor*] 

— Bights in gross are not within Prescription Act. 

To a declaration in trespass for breaking & 
entering pltf.’s close & lands, & landing fishing 
nets there, deft, pleaded that the land was the 
shore of an inland lake, & that deft. & all his 
ancestors, whose heir he was, for sixty years 
before suit, enjoyed as of right, & without inter- 
ruption, a free fishery in the said water, with a right 
of landing their nets on the shore as to the free 
fishery appertaining. There was a similar plea 
alleging the enjoyment for thirty years ; — Held : 
the pleas were bad. — Shuttle worth v. Le 
Fleming (1865), 19 C. B. N. S. 687 ; 34 L. J. 0. P. 
309 ; 11 Jur. N. S. 841 ; 14 W. B. 13 ; 144 E. B. 
956. 


Annotations Folld. Warwick v. Gonville A Calue College 
(1890), 6 T. L. K. 447 ; Mercer v. Denno, [1904] 2 Ch. 534. 
Could. Ramsgate Corpn. v. Debling (1906), 70 J. P. 132. 
Refd. Mercer v. Dcnne. [1905] 2 Ch. 538. 


191. 


Warwick v. Gonvjlle & 

-3 w 4 1 mm A 


Caius College (1890), 6 T. L. B. 417, C. A. 


192. Extent of right— No right to erect weir — 
Obstructing passage of fish.] — Weld v. Hornby, 
No. 322, post. 


193 . To fish without stint.J — Chester- 

field v. Fountain]*:, No. 530, post. 


194. For commercial purposes — 

Invalid.] — Harris v. Chesterfield (Earl), No. 
188, ante . 

Common of fishery.] — See Commons, Vol. XI., 
pp. 19-21, Nos. 224-228, 232, 235-237, 240-212. 

Evidence of user.] — See Sect. 5, sub-sect. 2, post. 

Prescription generally.] — See Easements, Vol. 
XIX., pp. 53-75, Nos. 294-149; pp. 200-203, 
Nos. 1 52 1—155 i . 


Sub-sect. 5.— Custom. 


195. Cannot be claimed by custom.] — A. -CL 

for British Columbia v. A.-G. for Canada, No. 
9, ante. 


.] — See, further , Easements, Vol. XIX., 

pp. 204, 205, Nos. 1563-1567. 


Common of fishery.] 

p. 19, Nos. 221-223 ; 
239. 


— See Commons, Vol. XI., 
p. 20, Nos. 231, 233, 238, 


Sect. 4 . - PRESUMPTIONS AS TO OWNERSHIP 

OF FISHERIES. 

Sub-sect. 1. — In Tidal Waters. 

196. Owner of fishery is owner of soil.] — 

Devon (Countess) r. Exeter Corpn., Toppesham 


granL of kuIiuou fishing ; but u grant 
of ** fishings M merely if followed by 
the requisite endurance of possession, 
will establish a right of salmon llshing, 
oven against the Crown ; for by the 
positive prescription of forty years 
under the Act, 1617, c. 12, the rights 
of private parties are protected against 
all challenge, whether regal or popular. 
— Lord Advocate t\ Sinclair U8tt7>, 
L. K. 1 Sc. S; Div. 17 4. — SCOT. 

e. — — .1 — Whete a base right to 
soliuou fishing has been followed by 


forty years* possession & enjoyment it 
is unimpenehahle. — Z etland (Eari.) r. 
(iLovRK Incorporation of Pkrtu 
(1870), L. It. 2 Sc. & Div. 70.- SCOT. 

d. .) — The prescriptive forty 

years ‘eujoyment may lie by net & coble 
as well as by stake net. — M cDouall 
r. Lord Advocate (1875), L. It. 2 Sc. 
& Div. 431. — SCOT. 

•• Harony titte — Followed by pre - 
script hr possession.) — A barony title 
is a sufficient title to carry salmon 


fishings, if followed by prescriptivo 
possession. — NicoLr. Lord Advocate 
(1868), 6 Mueph. (C’t. of JSess.) 972 ; 
40 Sc. Jur. 557 — SCOT. 


PART III. SECT. 4, SUB-SECT. 1. 

f. Priority of oi'rtt/tancy.] — To en- 
title a party claiming to the prior 
right to a position on the fishing ground 
it is not sufficient for the grapnel or 
anchor to be overboard, it should 
have taken ground. — Arnold v . 
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Case (1270), Hale de Portibus Maris (Hargrave’s 
Tt acts), c. 4, p. 65. 

Annotation : — Retd. Whits table Free Fishers v. Foreman 
(1868), L. R. 3 C. P. 578. 

197. .] — Constable’s (Sir Henry) Case 

(1599), Moore’s History A Law of Foreshore, 
p. 233. 

Annotations : — Reid. Piidoaux v. Wame (1 673), Free in. K. B* 
355 ; Penryn Corpn. v. Holm (1877), 37 L. T. 133. 

198. .] — Somerset (Duke) v. Fogwell* 

No. 277, post . 


199. Presumption against Crown — Fore- 

shore.] — Primd facie the Crown is entitled to every 
part of the foreshore of the sea between Irish’ & 
low water-mark. But, proof of the ownership of 
a several fishery over part of the foreshore raises 
a presumption against the Crown that the free- 
hold of the soil of that part of the foreshore is in 
the owner of the fishery. 

Qu. : whether a right of several fishery which is 
appurtenant to a manor may be granted by copy 
of the Ut. Boll although the right be not exercisable 
w it bin the ambit of the manor. 

Demise by copy of Ct. Itoll is an assertion of a 
right of ownership ; enjoyment under it is evidence 
of ownership (Lord Herschell).— A.-C. v. Emer- 
son, 11891 J A. C. 019; 01 L. J. Q. B. 79; 05 
1,. T. 501 ; 55 J. J\ 709 ; 7 T. L. R. 522, 11. L. 

A limitations : — Consd. Hindson r. Ashby, [1 8961 2 C'li . 1. 
Apld. Beaufort v. Aird (1901), 20 T. L. It. 60S. Retd. 
Eero yd v. Uoulthard, 118971 2 Ch. 551; Ilanbury r. 
Jenkins, 119011 2 Ch. 401 ; Foster r. Warbling! on V. i>. (*. 
(1905), 09 J. P. 42 ; Fitzhardinge v. Purcell, 11908] 2 Ch. 
139. Mentd. Holywell Union Assint. Com. it Noil hop 
Churchwardens v. Halkyn District. Mines Drainage Co., 
Holywell Union Assmt. Com. A: llalkyn Churchwardens 
r. Halkyn District Mines Drainage Co. (1894), 71 L. T. 
818. 


200. Tidal river — Although “ several* * 

omitted In grant.] — In the case of tidal waters, 
there is a presumption against the Crown that 
t he freehold of the soil of that part of t he fore- 
tdiorc over which a several fishery is proved 
lo exist is vested in the owner of the several 
fishery. 

The words “ several or “ sc pa rails pis carta" 
did not appear in the various ancient documents 
that had been produced, but the omission of these 
words was immaterial (Warrington, .1.). - 
Beaufort (Duke) v. Aird (John) A Co. (1901), 
20 T. L. B. 


201. Owner of soil is owner of fishery - Not 
where grant of soil simpliciter. j — By lease, A 

release tinted in 1773, A. B. lord of the manors 
of Al. 11. A P. P. bargained A sold mite C. J). E. F. 
A (I. 11. “ AH that messuage, tenement, boat-house, 
etc., A also all that A those the sea-grounds, oyster- 
layings, shores, A fisheries of him A. B., commonly 
called A known by the name A names of M. 11. 
A 1*. P. shores or sea-grounds, with full A free 
liberty to C. D. E. F. A («. II. A their heirs A 
assigns for ever to fish, dredge, A lay oysters 
thereon, A from thence to take A carry away 


the same ; which said sea-grounds, ovste 
shores, A fisheries, extended from the souvn at 
low-water mark, to the north at high-water mark 
« from certain sea-grounds on the east to other 
sea-grounds on the west-. A all which said sea- 
grounds, oyster-layings, shores, A fisheries thereby 
granted, released, etc., contained in the whole bv 
estimation 800 acres of land covered with water, 
or thereabouts, as t he same were beaconed , marked! 
A stubbed out. Reservation t-o the grantor, his 
heirs, A assigns, lord of the two manors, of all 
manner of fish -royal, A all wrecks of the sen, flot- 
sam, jetsam, A lignu within the said manors, A 
all manner of franchises.” A by the tenendum 
the grantees were to hold t he messuage, tenement, 
A boat-house, sea-groutuis, oyster-layings, shores 
or fisheries, hereditaments A;' premises, with the. 
appurtenances, of the grantor, lord of the two 
manors, by such suit of et. A other services as 
were or of right ought to lx* done A performed by 
other the freehold tenants of the same respective 
manors seised of estates of inheritance in fee : - 
Held: by this deed the right- of soil in the sen- 
shore passed to the grantees. It appeared that 
since the date of the deed tin* sea had imperceptibly 
A gradually encroached upon the land, A conse- 
quently that the high A low-watermark had varied 
in the same degree. By the deed the right of soil 
in that portion of land which from time to time 
lay between high A low'-w r aler mark passed to 
the grantees. 

Tin* fishery would not pass bv the word soil 



y J M’-/ / f « I * • • v • ^ ■»» ' ■ - • - 

Presumption as to public right of fishing.] 
Sec Part II., Sect. 1, sub-sort . 1, A. A B., ante. 

Presumption as to ownership of soil generally.] 

See Waters A Watekuoi rses. 


*' 1 N 

202. Owner of land abutting on river Entitled 
isque ad medium Alum aquce.i -W here a private 
iver runs through a manor, the presumption of 
itw is, that each owner of land within the manor 
: on the hank of the river has the right of fishing 
a front of his land ; A if the lord rlaims a several 
isliery. he must make out that < Dim hy evidence. 

From the words of a deed under which the lord 
laimcd, it was attempted to raise a presumption 
hat the right of several fishery within the manor 
fussed to him hy that deed as appurtenant to 
he manor : Held : this presumption was rebut- 
ed by proof, that, before the date of that deed, 
wners of land within the manor A on the hank 
f the river had the right of frc«-fisl»erj therein. - 


Wiutbway (1883), 0 Nild. L. It. 518.— 

NFLD. 


t- .) — Where a part)% in ac- 
cordance with Coast Fisheries Act, 
set his moorings & cod-net, but fearing 
injury from ice took in his net, leaving 
his moorings, which were afterwards 
carried away by stress of weather. 
Shortly after other moorings were set in 
the samo plaoo by another party. The 
first party to occupy the ground claimed 
in an action against the second party 


hat he had the light to return as ho 
id & reset the trap so taken up : 
leld : the first party lost & never after 
cquired his original place as 
n intervener. — D oha. nt r. 

1886), 7 Nfld. L. it. 129.— NFLD. 

h. Hiver dicidcfl by sandbank 
ro streams .) — WKDDKHBVRN v. Patrh- 
o.v (1864), 2 Macph. (f!t. of Scjsh.) 
02 ; 36 Sc. Jur. 452. — SCOT. 

k. Right of fishing on erne sUir of 
iver — Vtimd fads Tiyht of 


Against fishing on other sate J 

we in that even a jonnd far it till 

to tlsh for saluion on «»n« ‘ 

will irivfi fi rljflit 4 fiWi 1 
fishing tor * on th« 

Hide. — Sir AKT dr 

(1808), L. It. 1 Be. & -*SCOT. 

PART III. SECT. 4, SUB-SECT 2. 

of Iniul ah 

of joint right of 

i, t -in the esse o. a 
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Sect* 4 . — Presumptions as to owner ship of fisheries: 
2. & led. 5: 1, A.] 

Lamb v. Newbiggin (1844), 1 Car. & Kir. 549, 

N. P. 

Annotations : — Raid. Devonshire v. Pattinson & Carlisle 

Corpn. (1887), 3 T. L. K. 283 ; Tracey Elliot v. Morley 

(1907), 51 gol. Jo. 025. 

203. .] — By a private Inclosure Act, 

passed in 1790, an allotment was directed of certain 
waste lands in a manor, the mines, etc., being 
reserved to the lord, A the allotments were declared 
freehold of the allottees to all intents A purposes. 
There was a saving clause providing that nothing 
in the Act should affect the title of the lord to 
the mines or to the seignories A royalties, franchises 
A liberties incident to the manors, but that the 
lord, his heirs A assigns, should enjoy (inter alia) 
all piscarics, fishing, etc., which could or might be 
claimed by him or them as owner or owners of 
the soil of the moors, commons, A waste grounds, 
in as full, ample, A beneficial a manner to all 
intents A purposes as if the Act had not been 
passed. The waste lands were bounded on one 
side by the river JO., A tin? soil of half the bed 
belonged to the lord. Then* was no evidence that 
any of the tenants had ever enjoyed any rights of 
fishing, or any other commonable rights, over 
any part- of the bed of the river ; hut there was 
evidence that at t he time of the passing of the Act 
the lord exercised A let to tenants the right of 
fishing over half the bed. The eomrs. allotted to 
L. a part of the waste called 10., described as 
bounded on the west by the river, A gave an 
acreage which was correct for the land if the half 
bed was not included. In JS90 the successor of 
the lord granted to pltf. the light of fishing in half 
the river between two points lying above A below 
JO. Pltf. brought' his action to establish his right 
of fishing in front of 10., A a right of landing on JO. 
for fishing purposes. The h. family insisted that 
the allotment to h. passed the soil of the bed ad 
■nu'dium ft law, A that they had tin* exclusive right 
of fishing over so much as adjoined 10., A asked 
for an injunction to restrain pltf. from fishing 
opposite JO., A from landing on 10. for fishing 
purposes: — Held: as tin* half bed of the river 
had been enjoyed A let by the lord as a separate 
tenement up to the passing of the Art, A the 
commoners had never exercised any rights of 
common over it, it did not form part of tla* waste 
lands which tla* eomrs. were authorised to allot. 
A even if they had expressly included half the 
bed in the allotment to Jj., he would have taken no 
interest in tla* bed, A he had no right of fishing. — 
Kckoyi) v. Coclthahd, I ISPS) 2 Ch. 358; 07 

L. J. Ch. 458 78 L. T. 702 ; 11 T. L. K. J02, 

C. A. 

Annotation# : - Retd. Hunhury «*. Jenkins, J1901] 2 Ch. 401 • 
Hough r. Clark \ Hull (1007). 23 T. L. It. (>S2. 

9Hd ... _ - # ] — \ riparian owner on one 

bank claimed the exclusive right to the whole bed 
of a river A of the fishery therein as lord of the 
manor A also by user from time immemorial. The 
riparian owner on the opposite bank disputed the 
claim A brought an action for an injunction against 
trespass : — field: (l) an ordinary high tide is 
taken at the point of the line of the medium high 
lido between the springs A neaps, ascertained by 
taking the average of the medium tides during the 
year; (2) pltf. having acquired his lands, which 


were not part of the manor, by grants, in which 
the right to lrnlf the bed of the river A the fishing 
rights over such half would be presumed, deft.’s 
evidence was insufficient in the action to establish 
his exclusive right to the whole bed of the river or 
the fishery therein. 

The right of fishing in non-tidal rivers or in 
inland streams is presumptively in the several 
riparian owners ad medium filum aquae , & if the 
same person be the owner of both banks he has 
the entire fishing to the extent of the length of liis 
land (Joyce, J.). — Tracey Elliot v . Morley 
(Earl) (1907), 51 Sol. Jo. 025. 

205. Presumption rebuttable — On 

proof of surrounding circumstances.] — The pre- 
sumption, that by a conveyance describing the 
land thereby conveyed, as bounded by a river, it 
is intended that the bed of the river usque ad 
medium filum should pass, may be rebutted by 
proof of surrounding circumstances in relation to 
the property in question which negative the 
possibility of such having been the intention. 
The owners of a manor by conveyances made 
respectively in 1707 A 1840 granted to purchasers 
pieces of riparian land fronting a river, the bed of 
which formed parcel of the manor. It was proved 
that, prior to the earliest of the conveyances, a 
fishery in the river fronting the lands conveyed had 
for a very long time back been from time to time 
let to tenants by the lords of the manor as a 
separate tenement, distinct from the riparian 
closes ; A t hat at the date of the conveyances in 
1810 such fishery was actually under lease to 
tenants. The grantees under the before mentioned 
conveyance's A their successors in title had until 
the acts complained of in the action never claimed 
or exercised any right of fishing over the bed of 
the river by virtue of any rigiit of soil or otherwise 
but the owners of the manor or their tenants of 
the fishery had always fished without interruption : 
—Held: in the circumstances the conveyances 
ought not to he construed as passing any portion 
of the bed of the river to the grantees. 

Qu. : whether the tVown ever could have as 
part of its prerogative an exclusive right of fishing 
in a non-tidal river flowing over the soil of a 
subject ; A whether if the Crown could have such 
right, it- could be granted to a subject as a 
franchise. 

Jf the Crown were both owner of tin* bed of the 
river A of the right of fishing, it is obvious that the 
right of fishing would be a proprietary A not a 
prerogative right (Fry, L.J.). — Devonshire 
(l)t’KE) r. Pattinson (1887), 20 Q. 11. 1J. 208 ; 
57 L. J. Q. B. 189 ; 58 L. T. 892 ; 52 J. i\ 27(1 ; 
l T. L. J{. 1(11, C. A. 

Annotation #: — Consd. Pryor r. Pet re, 11894] 2 Ch. 11. 

Reid. Tilbury r. Silva (181)0). 45 Ch. 1). 08 ; Simpson v. 

Godiiiunchrster Corpn. (1895), 05 L. J. (’ll. 154 ; JCcroyd 

r. Coulthard. 11MI7] 2 Ch. 554. Mentd. Eliot r. Bristol 

Corpn. (1895), 72 L. T. 752. 

200. .] — There is a presumption 

that when* a river divides two properties, the 
true line of division is the middle of the stream 
. . . this is only a presumption which may be 
rebutted (Cozkns-IIaudy, M.JL). 

A fishery is an incorporeal hereditament 
(Buckley, L.J.). — Chesterfield (Lord) v. JIak- 
Kis, [1908J 2 Ch. 397 ; 77 L. J. Ch. 088 ; 99 L. T. 
558 ; 24 T. L. B. 703 ; 52 Sol. Jo. 039, C. A. ; 


f rrtuit of lands abutting on un inlutul 
oeh, with parts A pertinents, then* 
is u presumption that the grantee 


u jumt right of property In the loch, 
... with the other proprietor or 
proprietors whose lands abut upon 


it. — M kacuku r. Blaiu-Olipiiaxt, 
11913] S. C. 417 —SCOT. 
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nom. Harms v. Chesterfield (Earl), 
fftlllA. 0. 623. H. L. 

1 *Jtinnn >—Ra{d. Staffordshire & Worcestershire Canal 

gs.tea" u T - **' ; A - “■ 

on? Ownership ol soil ol river — Owner ol 

fishery Presumption rebuttable.]— Lamb v. New- 

biouin. No. 202. anlc. 

-.]• trespass by the lord 
« manor against owner of an ancient null for 
breS & entering the mill pond,, by fishing A 
taking the fish, the pond having originally been on 
a portion of the ancient waste of the manor ; the 
mill being copyhold of the manor, & passing with 
a house by the words “mill, messuage, with 
appurtenances,” & an Inclosurc Act Mating no 
mention of the pond ; & there being contradictory 
evidence of acts of ownership Held : pnmd 
facie if the pond was parcel of the ancient waste 
at the time of the Act, the soil still continued to be 
in the lord, but he could not recover unless lie had 
exclusive right to the fishing as well as to the soil, 
ib flu* iui’V finding that the soil was in linn, but 
that the 1 mill-owner had a right of fishing, the 
verdict was entered for pltf. on the pleas not- 
guilty & not possessed, but for deft, on a plea 
justifying under a prescriptive right of linking. 

A “ several fishery,” like a right of free- warren 
is a right to go on the soil of another. The right 
to fish depends, as the right to game, upon the 
right to the soil on which it is taken ; & the. lord 
of a manor lias no greater right in this respect 
than any other person as owner; prinuijacn', 
if parcel of the waste, the soil would be in the 
lord, & as the Act contains no mention of the 
pond, if the soil was in the lord at the time of the 
Act. it is so still (Martin, 13.). Clarke r. Mercer 
(1839). L F. & F. 192, N. 1\ 

Carlisle Cokpn. V. (i ha- 


209. 


■•j 


It is admitted that a several fishery may exi 
independently of the ownership of the soil (('or 
burn, C.J.). — Marshall r. Ulles water Steam 
Navigation Co. (1803), 3 B. & S. 732 ; 1 New 
liep. 519 ; 32 L. J. Q. B. 139 ; 8 L. T. 410 ; 27 
J. P. 510 ; 9 Jur. N. IS. 988 ; J 1 W. 11. 489 ; 122 
E. R. 274 ; affd. (1805), 0 B. & S. 570, Ex. Ch. 

Annotations : — Consd. Hribtmv r. ('orniican < 1 87 S L H App. 
Cas. 641 ; Hindson r. Ashby, 118661 2 Ou 1. Retd. Foster 
r. Wright. (1876), 41 J. i\ 7 ; Devonshire »*. PaUinsun it 
Carlisle Cnrpn. (1867), 3 T. L. K. 20 » ; Moffat t »\ Power 
(1886), !> T. L. K. C.»;» ; A.*(). t\ Emerson, [1861] A. C. 
646; Eeroyd r. Coulthard, [1867] 2 Cli. A A 1 ; Ronufoii 
r. Aird (1601), 20 T. L. it. 602. 

.] — A. -Cl. v. Emerson, No. 199, 


216. — — 

ante. 

217. 

Hindson r. Ashby, Nu. Ill, ante. 


Unless evidence to contrary.] 


218. 


-.J — 1 I anbury r. Jenkins, No. 


94, ante. 

Presumptions as to ownership of soil generally.] 

Sec Waters & Watercut uses. 


ham. No. 108, ante. 

210. •] — A.-G. for British Coltm- 

jha r. A.-G. for Canada, No. 9, ante. 

211. Owner of fishery — Owner of soil.]— -The 
presumption is, that he* who lias a separate fishery 
is owner of the soil. — -Anon. (1772), l-iollt, 

98 E. li. (>9G. 

212. — -.] — The owner of a several 

fishery is jtrinui Jacie the owner of the soil. 
Paktheric'he v . Mason (1771), 2 Chit. 958. 

213. .] — Somerset (Duke) r. Fog- 

well, No. 277, post. 

214. — -IIolfori) v. Bailey, ^o. 

80, ante. 

215. The allegation of a several 

fishery', prhnd facie, imports ownership of the 
soil. Qu. : whether the soil of lakes, like that ol 
fresh water rivers, yrimd facie belongs U> tno 
owner of the land or of the manors on either w<ie f 
ad medium filum afjua *, or whether it belongs to t ic 
King in right of his prerogative ? 


Sett. 5. EVIDENCE OF TITLE. 

Nth-sect. 1. ])(»( I’M ENTARY IC\T1»EN< E. 

A. A 

Sec , (jcnc rally, Evidence, Yol. XXII., }»p* 
ct se<{. 

219. Conveyance. | — Malcomsum e. () Dka. 
Nu* (taic • 

220. Former legal proceedings Relating to 

same locus In quo Between different parties 
Award.!— In an action lor injuring pltf. « iwer- 
sionary interest in a sevi*ml fishery in an .*H(uary 
of the sea* At in the soil of tin* bottom of the wa, 
Dot Ji in the p<jss<*ssion of F. ns h<;r tenant, issuer 
were taken on pltf.’s right to the fishery ^;wiwr- 
ftbin of 1 h<* soil. The controversy was, uhetliu 
(tMi. belonged to Pltf- »r to (b Hlf. >!> 

evidence the proceedings m »» W as b.r 

against G. One count Jn that a«tion v 

injuring F.'s fi-diery by tearing u l’ * ,,L 
•m being tile h oil of the now pit t., »v 
d.-strovilig the lisle T» (Ids tli.-iv was ft |>le« "f 

JfK'S: =B!kiz 

sent action, K that il . r G i |y , tfj Wl „ aWftf d. 
became tenant to («• su >■ I . , . u 

tiroceedings were iwlmitt^'il , J * ... , 

J he piocuamg improperly admitted, 

verdict : - Held . r a y ' 1 f „., )U ution ; ^ 

♦ I... Award not being oimna;« r . .. 
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Former legal proceedings — 
to same locus in quo — Between 
different parties.] — Pltf. tendered m 
certain proceed inga in two 
possesaory^ suits between plti.’K 
aneeHter & V., wbo each claimed to be 
entitled to a aeveral fishery in the 


entire of that portion ° ( f . 

Whe^tho' et n ifrft;Beg an 
poXrton’^ they 'f iJ, 1 ™** 




in fact of 


n 


A orient died 
' t ruLorsnnent 
umnineness of 

in pltf/- " 


title 


- Containing toy 
So dispute as to 
ni.}- ^A. ft H..u 
to a several t) an 
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Sect. 5. — Evidence of title: Sub-sect. 1, A., li. C. ; 
st ih-Herl, 2, A. <jb B.] 

207 ; 1 Jur. N. 8. 1015 ; 3 W. It. 020 ; 110 E. R. 
517. 


221 . 


Action.j — The corpn. 


of O. claiming the exclusive right of fishery in 
O. haven, their lessees brought an action against 
two fishermen for an invasion of that right. The 
evidence offered on the part of pit Is. consisted 
of a charter of Queen Elizabeth, dated in 1500, 
confirming all former charters of the corpn., & 
giving them power to make bye-laws for the pre- 
servation of the fish in the haven ; a statute of 
27 Eliz. c. 21, for the preservation of O. haven, 
iV- a private Act of 21 Eli/.. c. 1, confirming the 
former Act., in both of which mention was made 
of the interest of the corpn. ; the record in an 
action brought by the corpn. in 1792 against a 
fisherman for dredging for oysters in their water, 
in which the corpn. succeeded in establishing their 
right to t he oysters ; a book kept by t he chamber- 
lain of the corpn. containing entries from 17112 
downwards of various sums paid by inhabitants 
of (>., as well as by strangers, for licences to fish 
in the haven for “ floating fish," A’ oral testimony 
showing that the corpn. had from that period 
down to the present time claimed the exclusive 
right, to the floating fish within the limits of the 
haven, A had on many occasions obstructed it 
prevented unlicensed persons from fishing therein : 

Held : t he jury were warranted in linding upon 
this evidence that the corpn. had the right claimed ; 
it pltf.’s case was not displaced by evidence on 
the other side that a. great number of persons had 
constantly fished without licences, though re- 
peated! v warned oil’. Mannall r. Fisher (1859), 
5 (1. B.‘ N. S. Sod ; 22 ,1. 1\ 275 ; 5 Jur. X. 8. 

; MIJS. R. 212. 


222 . 


- Bill & answer in Chancery.] 


223. 

right of fishery, 
for pltf., aeridt 
melds prepared 
action dealing 


Maluomsun r. O’Dea, No. 150, ante. 

Deft, in an aetion to try a 

after judgment had been given 

ntallv diseovered certain doeu- 
« 

for the defence of a previous 
with the same subject -matter, 
which action was defended at the cost of a pre- 
decessor in title of pltf.’s. I *11 f- obtained posses- 
sion of the documents after copies of them had 
been taken by deft. Deft, having appealed : - 
Held: deft, was not precluded cm the ground 
of privilege* from giving secondary evidence of 
the contents of the* documents. — Dalckaft e . 


751) ; 07 L. .1. Q. lb 505 ; 
lb 120 ; 12 Sol. Jo. 212, 


(iUKST, | ISOS | 1 Q. Ib 
7S L. T. 2S2 ; 10 \V. 

K\ A. 

Annotations: Consd. Ashburton r. Pape, [1013) 2 Cli. 
400. Reid. (*oldstono t\ Williams, Deacon, 1 1 SOW) 1 
( 'll. 47 ; West Riding of Yorkshire ltivcra lloard r. 
Tadcustor lb 1>. C. (1007), 07 L. T. 430. 

224. Corporation books — Entries o! licences to 
fish.] --Man nall r. Fisher, No. 221, ante. 


225. .] — Malcomson v. O’Dea, No. 150, 

ante. 

226. Royal charter.] — Mannall v. Fisher, 
No. 221, ante. 

227. Private statute.] — Mannall v. Fisher, 
No. 221, ante. 

228. Tithe maps.] — Palmer r. Andrews (1902), 
cited Moore’s History & Law of Fisheries, 147. 

Grant.] — See Sect. 3, sub-sect. 1, ante. 

B. Sufficiency. 

See , generally , Evidence, Vol. XXII., pp. 191 el 

seq. 

229. Crown grant — Further & ineffective grant 
in same deed —First grant not invalidated.] 

Uanhury v. Jenkins, No. 94, ante. 

230. Recitals — Insufficient— Without acts of 
possession.] — Bristow r. Oormiuan, No. 131, ante. 

.] — See. generally , Deeds, Vol. XVII., 

pp. 202 209, Nos. 1727-1800. 

Documentary title without proof of user.] — 

Sec Sub-sect. 2, A., post. 

Grant.] — See Sect. 3, sub-sod. 1, ante. 

(’. hi Support of User. 

Sec Sub-sect. 2, post. 


Sub-sect. 2. — User. 


A. hi General. 

231. Necessary to support documentary title — 
Crown grant.J — (Colchester Corpn. v. Prestney 
(1857), 29 L. T. O. S. 220. 

„l n notation : Refd. Potter r. lbrry (i W. lb 71. 

232. -- .) - Bristow v. (Vuimican, No. 

121 . ante. 


233. — — Neill i*. Devonshire (Duke), No. 

•1 1 . ante . 

234. — .] — Blount r. 1 jAY.vrd, No. 00, ante. 

235. .] —Smith r. Andrews, No. 77, ante. 

236. User by public - As evidence in derogation 
of private fishery.] — Neill r. Devonshire (Duke), 
No. 1 1 , ante. 


237. 

ante. 


—Smith r. Andrews, No. 77, 


238. -.] — Blount r. J^ayaud, No. 00, 

ante. 

— — .] — See. generally , Easements, Vol. XIX., 
p. 201, Nos. 1531-1530. 

Common of fishery.] — See Commons, Vol. XI., 
pp. 20, 21, Nos. 231 242. 


ancient deed made Mibneqnent to a 
Crown grant >\as read in evidence 
whereby A. \ It. profesMed to grant the 
lluhcry to <A, .fc eontaining un indorne- 
luent without date, to the effect that 
]*OH4H'Hsii»n Inn! Imh*u given by one of the 
grantors in t he prenonec of the witnesses. 
No question tmving been made as to 
the document being genuine : — Held: 
the indorsement was evidence of the 
fact stated therein.— Ltvruc »\ Wino- 
( I * I. C. L. lb 27D. — IR. 

o. A tinted copirs of arant.] — It. r. 
Ponkqal J J. Uitet)), 12 lr. Jur. 186. — 
IR. 


p. IhH’ninmts of predecessor in 
title — Itilatiny to locus in quo.] — 
Powki.l r. IIki-ckknan (1881), 8 

L. lb lr. 130.— IR. 


PART III. SECT. 5, SUB-SECT. 1.-— B. 

q. Ooicn lease — Proof of pai/mcnt 
of rent under lease .] — In an aetion of 
trespass in a sevei-al fishery, a grant for 
u lease of the tlshvry granted by Queen 
Elizabeth, with proof of payment of 
rent under the loose : — Held : sufficient 
evidence to presumo a seisin in the 


frown. — (JAimK'rr r. Clancy (1845), 
8 I. L. lb 299. — IR. 


PART III. SECT. 5, SUB-SECT. 2.— A. 

r. IVhat must he proecd — Assertion 
of riyfit higher than general right of 
public .] — To establish an exclusive 
right of fishery in a tidal & navigable 
river, it is necessary to prove that 
pltf. *8 user was in assertion of a right 
other & higher than the general right 
of the public to fish. — Abhoy Oharan 
Jaua r. Dwarka Nath Maiito (1911), 
I. L. K. 39 Calc. 53.— IND. 



Part III — Private Fisheries. 


B. Ads of Ownership . 

239. What amounts to— Dependent on circum- 

stances.] — In 1774 the Crown granted to L. a 
barony charter to lands almost continuous on both 
sides of a river in Inverness-shire ; included 
were older baronies containing express grants 
of salmon fishing to parts of the river some above 
A some below certain falls ; also an ancient 
barony grant giving the fishing on the Water of 
Forne, which was alleged to be the old name of 
the whole river from its source to the sea. From 
time immemorial L. had exercised his possession, 
up to 1802, taking all the fish in the whole river 
by means of close cruivcs, just below the falls, 
which stretched right across the river, A which 
were narrower than then allowed by law. Above 
the falls he asserted his right (a) by occasionally 
fishing there ; (b) by during the spawning season 
having watchers ; (e) by making Ids tenants in 

their leases bound to protect the fishing, A pre- 
vent all others from fishing. All which In? had 
done for a period much longer than forty years. 
Since 1802, when close cruives were abolished, 
he had regularly fished above the falls with net 
A: coble. Neither the Crown nor any one else had 
ever objected to E.’s entire possession of the 
whole salmon fishing in the river. The Crown 
now, while admitting L.’s right to the salmon 
fishing below the falls to be incontestible, claimed. 
de jure coroner , all the fishing above the falls : 
livid : the river lie re was a in nun quid ; one 
continuous and connected subject: A L.\s entire 
control and enjoyment of the whole profit of the 
lish in the whole river, for a time far beyond the 
period of prescription, coupled with his titles, 
gave him the right to the salmon tishing within 
the limits, 6i car ad verso liis barony lands wherever 
situated. 

Possession must be considered in every case 
wit li reference to the* peculiar circumstances. 
The acts, implying possession in one case, may ho 
wholly inadequate to prove it in another (Loud 
O’Hauan). — Eord Advocate r. Lovat (Loud) 
(1880), 5 App. Cas. 278, 11. L. 

Av notations Retd. Johnston r. O’Neill. 11011] A. C. 552; 

Kirby c. C'owdoroy, [1012] A. C. 500. 

240. NlCJLL V. 

( I H'KK), No. 1 1 , ante . 

241. Making or possession of weirs.]— 

HKXED1CT, HELM. (AllHOT) t/ASE (1217), Hale 
de Jure Maris (Hargrave's Tracts), c. 5, p. 20. 
Annotation : — Reid. Smith r. Andrews (1801), 05 L. T. 175. 

242. Presumption of legality of weir.J 

-Wiijjams r. Wilcox, No. 802, pud. 

7 .] — See. further , Part V., Sect. 0, sub- 

sect. 2, post. 

243. Granting or taking leases of fisheries 

— With spear-sedge, flags & rushes.] — Where a 
pauper rented “ the fishery of a pond, with the 
spear-sedge, flags A rushes growing in or about 
the same, for £10 a year.” The ct. understood 
that the soil passed with it, & that it was a tene- 
ment within 0 & 10 Will. 2, c. 11. The fact of 
the pauper’s taking a tenement of £10 a year 
|s sufiicient to give a settlement, though the lessor 
has no title. — R. r. Old Alhesfokd (1780), 1 
lerm Rep. 358 ; 99 E. li. 1188. 

244. .] — Ecu o YD V. Coclthard, No. 

203, ante. J 


245. Using fixed engine — No documentary 
evidence of right to use.]— Applts. claimed to use 
a certain raise net, on a marsh, which in the reign 
of Elizabeth formed part of the manor of L who 
was attainted. The inquisition A survey then 
made purported to give an inventory of his'posHcs- 
sions, & mentioned a raise net set up in another 
part of tin* manor from that in which the applts. 
used theirs, hut made no specilic mention of any 
other raise net. Subsequently part of the manor 
was granted to a predecessor nt the applts,. A was 
enfranchised. Proof of user since 1 71*7 was given, 
but tin* right had been contested h\ people in 
the neighbourhood. In 1812 a deed of unit* 
promise was entered into in which the owner of the 
part of the manor not granted away was recited 
to be lord of the manor, A entitled to the soil of 
t he marsh. A the predecessors of the applts. wcv 
recited to he entitled to the sole herbage A pastu- 
rage, A, to a concurrent right of lake fishery thereon. 
There was also evidence of subsequent user, A 
proof that this raise net* Jiad been used hy applts. 
in 1857 i— Held : although long exclusive enjoy- 
ment- of a right to a several fishery in a public 
iia\igah!c river is Kiillicicnt prinui Jane c\ idence 
upon which to presume that the Frown had granted 
a separate right before Magna Fmta, \et the omis- 
sion of all mention of the right in any probably 
true inventory, taken since that period, of alt 
the possessions of the then alleged owner of that, 
right, or any reasonable ground for considering 
that tiie user hail not been e\ehisi\e, hut in 
common with other persons, may he suflii lent to 
negative such presumption. 

This claim being made m respect of what was 
then a customary tenement of the manor, a pre- 
scriptive right* to a lishery of so peculiar a kind 
as to hi* accompanied hv the right of using a ilxed 
engine would have been presented by the tenant 
in the name of the lord, A would in consequence 
probably ha\e appeared in tla* inquisition A there- 
fore this otumisMoti was proof that the right was 
not in existence at, that time. 

Even if a fishers nun pass as appurtenant, to 
land, a se\eral lishery cannot he appurtenant to 
a several pasture; A therefoie whatever claim 
the applt. might have to this fishery, it could 
only he as appurtenant to demesne lands, which 
was here negafixed hy the omission in the inquisi- 
tion. 

(Jtt whether tlie|*e could he silt li unlimited 
fishery as that here rimmed appurtenant to 
demesne lands at all. ^ *'• ^ ^ 

Fjsjikuik-j Sl'I.ClVL Fomuw (1870/, 23 I*- I* 

I |> sew 

Annotation Consd. < *li< ^t« • D' 1<I r. lliinif, 

246. - .] - Kit 

IVhcLLL, No. 28, ante 

further , Fart V., Sect 

sect. 1 , 

247. Payment 6c receipt of rent.] - 

(jKEIvNHANK r. SAM/LI^ON, No. 81 l. pes/. 

248. Placing stakes or pens In river 

Taking gravel., -Hanimly 

ante. 

249. Acts elsewhere than In l°cus j n | 9 u0 
When admissible.] 

No. 1 1 , ante . 


— — — — — 

J i:\i.in-, No. 91, 


Vi v *«***■• ~ * 

Neill r. I M:\ oNsiintL (i m ke), 


PART III. SECT. 6, SUB-SECT. 2. -B. 

i, What amounts to.}— Ashworth v. Bjiow.ve ( 1800 ), 10 1 . Ch. K 




Fisheries. 


Sect. 5 . — Evidence of title: Suh-acct . 2, C\ & D. 
Sect. 6.] 


C. Long Continued Enjoyment. 

250. Presumption of lost grant — By Crown 
before Magna Carta — User must show distinct & 
exclusive enjoyment.] — Malcomson v. O’Dea, 
No. 15 0, ante. 


251. Presumption rebuttable.] 

Edo A ii v. English Fisheries Special Comes., 
No. 215, ante. 


252. - User for hundred years — Before 

action brought. J— A several fishery in the waters 
of the river T., the immemorial existence, ik, 
consequently the legal origin of which, by an 
original grant from the Crown to the prior & 
monks of the monastery of T., anterior to Magna 
Carta, was proved, was claimed by pltf., A- it being 
proved at the trial that subsequently to Magna 
Carta, certain liberties free usages, claimed by 
the prior &. bis predecessors, bad been adjudged 
by the King’s Ct. to have been forfeited ; defts. 
contended that the fishery in question came within 
the terms “ liberties and free usages, ’’ tV- so had 
merged on reverting to the Crown by forfeiture, 
& could not be regranted : — Held : pltf. had a 
suflieient title to the several fishery to enable 
him to maintain trespass against defts. 


Evidence of actual user & enjoyment, by a 
pltf., of a right of several fishery in a tidal river 
for a hundred A ten years prior to action brought, 
is, of itself alone, satisfactory evidence upon which 
a jury if not actually called upon to presume, 
would be amply justified in presuming that the 
right had existed from time immemorial. A:, con- 
sequently t hat then* must have been a valid grant 
of tho fishery by the Crown anterior to Magna 
Carta ; A it lies on deft., who questions the right- 
to establish either that the fishery was, in fact, 
created since the time of legal memory A Magna 
Carta, or that, at some period subsequent- thereto, 
no such fishery was in existence. - Xoktuumbkr- 
LAND (lH’KK) r. Houghton (INTO). L. It. 5 Kxcli. 
127 ; 30 L. ,1. Ex. 00 ; 22 L. T. 101 ; 18 \\\ It. 
405. 


H/.v ; Reid. Saltasii Corpn. r. Goodman ( I S8 1 ), 
-9 W, It. 639. Mentd. A.-G. #*. British Museum Trustees, 
2 < 'ii. a 


253. — - Wilson r. Ciiossfikld 

(1885), 1 T. J B. 001. 


254. - -.J r. Lonsdale, No. 150, 

post. 

255. -.J — ( iOUDM AN r. S.Vl.TASll Goiti'N., No* 

202, post. 

256. ~ - Defeat of presumption — Evidence of 

private statute.] — Warwick r. Gonvillk iV Caics 
Gollegk (1800), 0 T. L. It. 417, C. A. 

- - Lost modern grant.) - See, 


Easements, Vol. XIX., pp. 61-67, Nos. 345- 
387. 

257. Length of enjoyment — Fifty years.]— It. 

v. Downing, No. 310, post. 

258 . Twenty years.] — Halse v. Alder, 

No. 307, post. 

259. .] — Foster v. Warblington 

Urban Council, No. 333, post . 

j — See, generally , Easements, Vol. XIX., 

pp. 58, 50, Nos. 320-339 ; pp. 6(3-07, Nos. 373- 
380 ; pp. 73-75, Nos. 425-148. 

260. Whole user to be considered — Claim of ex- 
clusive fishery — Counter claim also founded on long 

user.] — G oodman v. Saltasii Corpn., No. 262, 

post. 

261. Origin of enjoyment — Legality of origin — 
Proof of. | — W ilson v. Crossfield (1885), 1 
T. L. Jt. 601. 

262. Presumption in favour of.] 

A prescriptive right to a several oyster fishery in 
a navigable tidal river was proved to have been 
exercised from time immemorial by a borough 
corpn. &> its lessees, without any qualification 
except that the free inhabitants of ancient tene- 
ments in the borough had from time immemorial 
without interruption, Ac claiming as of right, 
exercised the privilege of dredging for oysters in 
the locus in <juo from Feb. 2, to Easter Eve in each 
year, & of catching & carrying away the same 
without stint for salt; Ac otherwise. This usage 
of the inhabitants tended to the destruction of 
the fishery, Ac if continued would destroy it : — 
Held : the claim of the inhabitants was not to 
a profit a prendre in ulicno solo ; a lawful origin 
for the usage ought to be presumed if reasonably 
possible ; Ac the presumption which ought to be 
drawn, as reasonable in law & probable in fact, 
was that the original grant to the corpn. was sub- 
ject- to a trust or condition in favour of the free 
inhabitants of ancient tenements in the borough 
in accordance with the usage. 1 think it clear 
that a fluctuating Ac uncertain body cannot claim 
a profit d prendre in alicno solo Ac indeed cannot 
be the grantee either of a several fishery or of any 
other kind of real property (Lord Cairns). 

The owner of a profit d prendre may take it in 
person or by his servants (Lord Blackburn). — 
Goodman r. Saltasii Oorpn. (1882), 7 App. Gas. 
633 ; 52 1,. J. Q. B. 103 ; 18 L. T. 239 ; 47 J. 1\ 
276 ; 31 W. 1L 203, 11. L. ; revsg. S. 0. sub nom. 
Saltasii Gorpn. r. Goodman (1881), 7 Q. B. D. 
100, G. A. 

Annotations: — Consd. Tilbury r. Silva (1890), 45 Ch. I). 

98; Smith r. Andrews, 11891] 2 Ch. 678 ; Harris r. 

Chesterfield. [1911] A. C. 623. K8fd. Neill r. Devonshire 

( 1 882), 8 App. Cas. 135 ; Blount r. La yard, 11891] 2 Ch. 

68i,ti. ; Hrtigh v. West, [18931 2 Q. B. 19 ; Johnston r. 

O’Neill, [1911] A. C. 652; Mitcham Common Conser- 
vators r. Banks (1912), 76 J. P. 413 ; A.*G. v. Horner 


PART HI. SECT. 6, SUB-SECT. 2. — C. 

t. Length of enjoyment - - Twelve 
J — When u person exeieises 
rijfht of tishiinr in n tank 
for twelve your*, his rijrht to fish 
becomes absolute \* indefeasible. - 
Luokhimon\ Dahskk i*. Koms.v 
Kant Moitko (1S7S), 3 C. L. It. 509.-- 
IND. 


for fishing In u se\eml llsheiy. By 
letters patent of 1 t Car. the half of 
all fisheries, & taking of salmon, & 


all other kind of fljdi. In the O. G. river 
were granted to M. Pltf. proved that 
he had exclusively fished in the O. G. 
river, with nets for upwards of forty 
years, without any interruption ; but 
it also appeared that, prior to that 
time, the person?, claiming under the 
pate.ut of Car. I., had exercised ft right 
to fish with nets on the north bank of 
the river, 8c that their tenants had 
shut* that time uninterruptedly fished 
there with rods ; —Held : os the 
documents by which the parties 
respectively deduced their title 


established the existence of a tenancy 
in common in the fishery, pltf. could 
not, by any length of user or enjoy- 
ment, obtain an exclusive right of 
fishery in the river, to the exclusion 
of his co-tenant in common, nor would 
a grunt of such exclusive fishery be 
presumed. — B eauman v. Kixsella 
(1858), 8 I. C. L. Jl. 291.— IR. 

b. Fifty-nine years.) — Pltf. 

in support of a claim to a severs 
fishery in the open sea, proved an 
adventurer’s certificate of the year 
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Part IT I.— Private Fisheries. 


(No. 2), [1913] 2 Ch. 140 : Nesbitt v . Mabletliorpe U C 
f 19181 2 K B 1. Mentd. Re Free Fishermen of Favershar 
(1887), 36 Ch. D. 329 ; Stanley v. Norwich Corpn. (1887), 
3 T. L. R. 506; Re Christchurch Inclosure Act (1888), 

_ A. TV P n A a. 13 Jt XT A Mlfrt/V Vv fPA miv I 1/. .X A A .A n 1 f A _ _ 


492 * Re Bootham Ward Strays, York, I. K. Comrs. v. 

A-v v % tv i r n . a « r i r ^ . 



incut . 

(1899), 81 L. T. 174; A.-G. v. SimpHOU, 11901] 2 Ch. 

i)7L ; A.-G. v. Tonkin (1902), 18 T. L. H. 29 ; He Church 
Patronage Trust, Laurie r. A.-U., 11901] 2 Ch. 013; 
Mercer v Denne, [1904] 2 Ch. 534 ; Rc Allen, Hargreaves 
v. Tavlor, [1905] 2 Ch. 400 ; A.-G. t\ Antrobus, [1905] 2 
Ch. 188 ; Fitzhardingo v. Purcell, [1908] 2 Ch. 139; 
K. v. lncomo Tax Special Comrs. , Ex p. University College 
of North Wales (1908), 98 L. T. 440 ; Foley’s Charity 
Trustees r. Dudley Corpn., [1910] l K. 11. 317 ; Re 
Wedgwood, Allen p. Wedgwood, [1915] 1 Ch. 113 ; Verge 
v. Somerville, [1924] A. C. 490. 


263. 


-.] — Tilbury v. Silva, No. 


280, post. 


264. Traced to modern deed.] — Warwick 

V. ClONVILLE A OATUS COLLEGE (1800), 0 T. L. It. 
447, 0. A. 


265. Assisting interpretation of ancient docu- 
ments.] — Wilson v. Crossfield (188.*)), 1 T. L. It. 
001 . 


D. Documentary Evidence Supjmrting Vser. 

Sec, generally) Evidence, Vol. XNII., pp. 191 
et scq. 

266. Ancient documents — Coming from proper 
custody.] — Malcomson v. O’Dea, No. 150, ante. 

267. Old licences — Of court rolls — Proof of pay- 
ment of rent in modern times.] — Rogers r. Allen, 
No. 91, ante. 

268. — .] — Mannall v. Fisher, No. 221, ante. 

269. -.] — Malcomson v. O’Dea, No. 150, 
ante. 

270. Entries made against interest — Receipt of 
rents.] — On an issue as to the right of t. to a certain 
fishery, entries of a deceased receiver, charging 
himself with the receipt of rent from a sub-receiver, 
due from certain persons, of whom the sub- 
receiver was one, for fixing a net in the fishery, 
are evidence in support of L.’s rigid. — Percival 

Nanson (1851), 7 Exch. 1 ; 21 L. J. Ex. 1 ; 
i 55 E. R. 830. 

See, generally , Evidence, Vol. XXII., 
Pp. 98-110, Nos. 088-815. 


Old leases.] — Malcomson r 
No. Io0, ante. 

272. Of court rolls.] A.-G. r 


No. 199, ante. 

273. Former legal proceedings 

•%% JVM*. 1^. 1. • • m O 

decree made 

ovonshirk (Dpkk), 


ante. 


274. hy 

Devonshire 

275. Rate books.] — S mith 
ante. 


Andrews, 


No. 


• * » 


Sect. 0. -ALIENATION OF FISHERIES 

276. By grant of prescription - Not by custom.] 

~~ A.-(i. for British Columbia r. \.-(i. for 
Canada, No. 9, ante. 

— .] — See , also , Sect . 3, ante. 

277. Necessity for deed.] —Where a subject is 
owner of a several fishery in a navigable river, 
where the tide' flows A reflows, granted to him, 
as must he presumed, before Magna Carta, hv 
the description of “ separalis piseartu," that- is 
an incorporeal A- not a territorial hereditament , 
A a term for years in it cannot hi* created without 
deed. Semitic, the owner of a several fishery, 
in ordinary cases, A where the terms of the grant, 
are unknown, may he presumed to he owner of 
the soil. —Somerset (Di*ke) e. Foowki.l (1826), 
5 B. A- C. 875; 8 Dow. A Hv. K. B. 717 ; 5 
L. .1. O. S. K. B. 49 ; 108 JO. 11. 325. 

Annotations Refd. Bridgwater’* Trustees r. Bootle Hm*. 

vevors (1866), 7 B. A S. 3|h ; liiudson r. A h 1 1 1 1 \ . |1H96J 

2 (’ll. 1. Mentd. Halford r. Bailey <|SI9), 13 jur. 27K ; 

Whit stable Fr<*e Fishers A Pledger* t\ Garni, Gann r. 

Joliiihon (1861). ]| ( ’. B. N. S. 3s 7 ; Marshall r. i'llcs- 

water Steam Nimgulmii Co. (1863>, 3 B. A S. 732; 

A.-G. r. lOmerHOii. 1 1 SD 1 ] A. ( '. 619 ; Ecroyd »*. Coidthard 

(1897), 7 7 L. T. 357 ; Beaufort r. Aird (1901), 20 'I. L. R. 

602. 

278. .] — Declaration, in assumpsit , alleged 

that plt.f. agreed to grant A let, A deft, to take, 
a messuage at D., in the parish of M. t with ex- 
clusive licence to shoot- A- sport, over the manor 
of I)., in the parishes of M. A L., A to fish in the 
waters thereof, during the term; to hold the 
messuage, right, liberties, A premises, for the 
term, at a rent; mutual promises; A that plt.f. 
Jet the messuage, right, liberties, A premises to 


, finding It. entitled to “ a salmon 
fishery,” A to the lands of <J. Acts of 
ership over the fishery by A. A 
grantees were proved from 1668 
1 701. No such act was proved from 
date to 1798, but from 1798 to 
there was proof of undisturbed 
use by the family of O’N., from whom 
derived. Title in the family of 
V v*» under A. to the lands of C. was 
deduced from 1741 to 1857 : — Held : 
several fishery in pltf. was rightly 


,, c - Title deduced from reif/n of 

King John .) — ASHWORTH r. Bhownk 
G» 00), io 1. Ch. It. 421. — IR. 

PART hi. SECT. 6, SUB-SECT. 2. — D. 

d. A ncient documents.] — From the 
and mg of an inquisition in 1540 
ineiy was clear evidence of the 
existence, at & prior to that date, of 


a several fishery in tidal water*, 
which had been surrendered to the 
Crown. By subsequent instruments 
of title this several fishery was identi- 
fied with that claimed by pltf., who 
proved documental y title thereto. 
The evidence satisfied the et. that a 
several fishery was in fact held, A 
enjoyed in accordance with the 
documentary title Held : pltf. had 
established his right to the several 
fishery claimed. — 'J ’iuiik r. Sinno'M. 
11897] 1 I. it. 1 10.— IR. 

PART III. SECT. 6. 

•. Fisheries sold annually hy city 
corporatism.) — By its charter the city 
of 8t. John was granted ” all the land 
A waters thereto adjoining or run- 
ning in, hy, or through the Maine 
with defined boundaries, including a 
fuiurm* Ht low wjifiT mark : 44 an wrll 
the laud us the water, A the land 


eovcied with water within 

•s.” Tin* ll-heiies |ietwei*n 
A low watei mail, of (lie harbour 
were declared by th«* » baiter to be for 
the sole use of the inhabitants, but 
by Act of Asscmbl) they were directed 
to be annually sold by llu* rit> . lltld : 
while tin* city is hounded by low 
water mark it 1ms not a title to sell the 
right of fishing beyond such mark, 
t bough within tin' harbour. Ht. 
John < Trv r. Wiijson (1902/, 22 < *. L. T. 
209 ; *' N. B. K*|. Rep. 39 s. CAN. 

f. .1 By virtue of its charter 

t he corpn. *»f the t’Jty of Ht. John 
owns Ht. John harbour, but the right 
of fishing on III*; west side of the 
harbour is vested in the iriha 
of the west side of the city. By 
Viet. e. 50, tin* corpn. is auti 
to dispose of the fishing rigid h on the 
west side of the harbour by annual wale 
of fishing lots at public auction to the 




Fisheries. 


Sect. 6 . — Alienation of fixherien. Sects. 7, 8 & 9: 

SuifseciH. 1 2 , 


deft., who entered into A upon the same, A became 
A was possessed thereof for the term ; breach, 
non-payment of rent : — - Held : bad, on general 
demurrer, inasmuch as the agreement showed 
a demise of an incorporeal hereditament, which 
could only be by deed ; A the letting as subse- 
quently alleged, if otherwise available to support; 
the action, should have appeared to be by deed. 
— Bird v, JiinuiNHoN (1837), (1 Ad. A Kl. 824; 
0 E. J. Ex. 282; 1 J. 1\ 322 ; 112 12. K. 310, 
Ex. Oh. ; affih (1835), 2 Ad. A Kl. 090. 


Annotations Held. H. r. Hockworthy (1837), 7 A(l. & 
Kl. 492 ; Doc <1. Morgan i\ Powell (1814), 7 Man. & G. 
980; Thames Haven Dock Co. v. Brymer (1850), 5 Kxeh. 
1190. Meotd. Worley r. Harrison (1835), 3 Ad. Si Kl. 
1109 ; HayHcldcn r. StniT (I83(>), (> Ncv. Sc M. K. 1J. 059; 
Upward v. K night ( 1 Hit!)), 7 Scott, Itl 1 ; Hatton r. Davis 
(1 H 1 1 ), 1 Hal. Sc Dav. 21 ; Clarke r. Allatt (1817), 4 (). H. 
335 : Thomas r. Fredricks ( 1 K 4 7 ). 10 g. B. 775 ; Callander 
v. Howard (1850), 10 C. H. 302 ; Howell r. ltori bard 
(187)0), I Kxeh. 200; Partridge r. (lardncr (1851), 0 
Kxch. (121 ; Cannon r. Itimington (1852), 12 C. H. 514 ; 
Drown r. Pelo, 1 1 1100 1 2 Q. D. (153. 


279. — .] -Neill r . Devonshire (I)ltkk), 
No. 1 1 , ante. 


l—S to*, Vol. XVII., 

p. 192 191, Nos. 28 50 ; Easements, Vol. XJX., 
p 20 31, Nos. 115 111. 


280. Effect of general words - Right in gross.] — 

STAFFORDSHIRE A WORCESTERSHIRE ( -ANAL NAVI- 
GATION r. Bradley, No. 125, ante. 


.]-,SVr, (jrnrralh /, Easements, \ r ol. XIX., 

pp. 32 35, Nos. 119-179. 

281. By one co-owner — Provided rights of other 
co-owner undisturbed.]-- Mknzien r. MacDonald, 

No. 31 1 , post. 


282. Rights of prescriptive corporation — Winding 
up.] — He Free Fisherm kn of Faversham (To. 
oh Fraternity of), No. 189, ante. 


Sept. 7.- ANCILLARY RIGHTS. 

283. Right to land nets --- Without consent of 

owners of banks.] — Ipswich (Inhabitants) r. 

Brown K (1581), Sav. 11, 11; 128 E. K. 981, 

980, Ex. Hi. 

.innotations : --- Expld. Peter r. Kemlul ( 1827), (5 Tl. & C. 
703. Reid. Matthews r. I’enehe (1855), 20 J. P. 211. 

284. - - Long user.] — Gardner r. 1{kkck 

(1701), cited in, 1 1901 J 2 Ch. at p. 10 1. 

Annotation Reid. Ilanhury r. .Tonkins, (1901} 2 Ch. 401. 

285. ~ Presumption of grant of right.] 

— Where the lessees of a fishery had publicly 
landed their nets on the shore at A. for more than 
20 years, A. had, at- various times, dressed A 
improved the landing place, both the fishery A 
the landing place having originally belonged to 


one person, but no evidence being offered to show 
that he, or those who under him owned the shore 
at A., knew of the landing nets by the lessees of 
the fishery ; — Held : it was properly left to the 
jury to presume a grant of the right of landing 
to the lessees of the fishery, by some former 
owner of the shore at A. — Gray v. Bond (1821), 
2 Brod. & Bing. 0G7 ; 5 Moore, 0. P. 527 ; 129 
E. It. 1 123. 

Annotations: — Rflfd. Dalton v. Angus (1881), 6 App. Can. 

740. Mentd. Proud r. Price (1893), 02 L. J. Q. B. 490 ; 

A.-G. r, Horner (No. 2), [1913J 2 Ch. 140. 

286. Right of way— To reach fishery — Manorial 
land — Subsequent enfranchisement.] — The practice 
in a manor was for the lords to grant copyholds 
for three lives, A to renew at a fine upon the 
dropping of any of the lives ; but there was no 
custom binding them to renew. The copyhold 
grants did not mention a right of fishing ; but 
from time immemorial the copyholders had enjoyed 
a right of angling in a steam which formed the 
boundary of the manor, A of passing along the 
bank over the* lands of other tenants of the manor 
for that purpose. Subject to this, the right of 
fishing was in the lords. In 1845 the lords 
enfranchised a copyhold belonging to 8., which 
adjoined the river, A released in the most ample* 
terms all rights of fishing A all other rights they had 
over the enfranchised tenement. After this various 
other copyholds were enfranchised, A for nearly 
forty years the copyholders A the enfranchised 
copyholders exercised the same right as before 
of angling and going over the land of S. for that 
purpose. T. was the owner of several tenements 
formerly copyhold of the manor which had been 
enfranchised since 1845. In 1885 S. set up a 
gate* A prevented T. from passing over his land 
to fish. T. acquiesced in the interruption until 
1889, when he commenced an action, on behalf 
of himself A all other the owners A occupiers of 
copyholds or enfranchised copyholds, to establish 
the right of angling A of passing over the land 
of S. for that purpose i--Hehl : by the enfrancliise- 
inent deed of 1845 the lords gave up all their 
rights over the land of S. A no reservation or 
exception of a power to make to other tenants 
grants giving rights over that land could bo 
implied, as then* was no obligation on the lords 
to make such grants ; the rights given up included 
the reversionary right of tin* lords to grant rights 
of fishing on the expiration of the lives for which 
the copyholds were held ; the lords therefore 
had no power to give to T. by his subsequent 
enfranchisement deeds any lights over the land 
of S., A T. had no title to maintain the action ; 
also lost grants of the rights to the enfranchised 
copyholders could not be presumed. 

Also, the interruption of T.’s alleged right, 
acquiesced in by him, for four years before action 
brought, was a bar to that right, A such right, 
being in the nature of a profit d prendre could 
not be claimed by proscription on behalf of a large 
A indefinite class such as “ owners A occupiers.” 

Where a privilege has been exercised as of right 


highest bidder. Deft., an inhabitant 
of the west side of the city, obtained 
a lease from the city oorjm. of part of 
a west side tishing lot situated tvetween 
high Sc low water mark & erected a 
weir & Ashed thereon. Then 1 ' was 
no mention of Ashing rights in the 
lease. In an action by the city for 
an injunction to ri'strain deft, from 
Ashing on the lot demised Held : 
while the right of Ashing on the west 
able of the harbour is still vested in 


the inhabitants of the west side of the 
city, this right can be exercised only 
subject to the control vested in the 
city ; &: the city can dispose of these 
Ashing rights only by sale ut public 
auction. — S t. John City r. Bki.yka 
(1919), 47 N. H. K. 155 ; 51 1). L. H. 
495. - CAN. 


PART III. SECT. 7. 

g. What i rortls trill 'Ex- 


clusive ” privilege of using station as 
fishing station .} — Br 14 Viet. c. 31, the 
Go vemor-in -Council was authorised to 
grant leases or licenses of occupation 
for Ashcry stations on the ungranted 
shores of the Province. A grant was 
made to pltf. for the exclusive leave 
Sc license to occupy & enjoy as a fishing 
ground for the term of four years, a 
lot abutting on the outside of Portage 
Island ; with the exclusive privilege 
of using the lot as a fishing station : — 
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for a long series of years, the ct. will make every 
presumption in favour of its legal origin, but the 
circumstances of the enjoyment must be carefully 
looked to ; & as in the present case there were 
copyholders whose right of way & of fishing was 
not disputed, the ct. considered the case not to 
stand on the same footing as if the persons 
exercising the privilege formed only one class. 

The general law of conveyancing, that, where 
a riparian owner, who is also owner of the soil 
under the river ad medium filum , makes a grant 
of his land on the banks of the river, the soil ad 
medium jihun passes by the grant, applies to land 
of any tenure, whether freehold, copyhold, or lease- 
hold (Kay, J.). — -Tilbury v. Silva (1800), 45 Oh. 
]). 1)8 ; 02 E. T. 1-11, G. A. 

Annotations : — Consd. Derry v. Samlers, [19 ID] 1 K. B. 229. 

Refd. Kcruyd r. Ooulthard, [IK9H] 2 Ch. 9f,K. Mentd. 

Titv of London Land Tax Conus, r. C. L. Jly., [1919 1 

A. C. 9GL 

287. Appurtenant to several fishery .]- 

if anbury r. Jenkins, No. lit, aide * 

288. Along canal banks — Under statute 
Authorising construction of canal.] — Stafford- 
shire & Worcestershire (-anal Navigation r . 
Bradley, No. 125, ante . 

Public fisheries.] — See I ‘art IT., Sect. 1, sub- 
sect. 2, ante. 


Sect. 8.— BOUNDARIES OF FISHERIES. 

Tidal waters —Ascertainment of tidal limit.]— 

See Nos. 117, 88, 20 1, antv % No. 428, post. 

Non-tidal waters — Change of course of water.] — 

Sec Sect. 1, sub-sect. 1, B., ante, 

- Accretion to bed of river.] — See Sect. 1 

sub-sect. 1, B., ante. 

— - Presumption as to ownership of soil.j — 

See Suet. J, ante. 


sect. 0. -PROPERTY IN FISH AND LARCENY. 

Sub-sect. I . — Property. 

289. Nature of property -Privileged property.] 

— The owner of a several fishery hath a privileged 
P* •operty in the fish therein, trespass will lie 
lor taking them. — Guild r. Green hill (1081)), 
Gro. Gar. 558 ; March, 48; 71) K. It. J077 ; 

sub norn. G REENHiLi/s Cask, W. Jo. 110. 

Annotation : — Refd. Polloxllii & Ashford r. Ciispin (1071), 
1 Vent. 122. 

290. Ex ratione loci — Fish in enclosed 
pond.j— B. v. Steer, No. 800, post. 

291. Real estate.] — Anon, (undated), 

Keil. 118; 72 K. K. 285. 

292. Greyes Case (1591), Owen, 

80 ; 74 K. It. 809. 

Gray r. Trowe (1001), 
Gouldsb. 129 ; 75 fc. R. 1013. 

294. Subject matter of waste/ -Anon. (1008), 
4 ijeon. 240 ; 74 E. It. 840. 


from land 

of fish according 

interests m two pieces of land, over which a 
reservoir was made, under a local Act, which 
provided, “ that it should be lawful for the owner 
or owners of the lands on which any such reservoir 
should be made, to let all the water out of such 
reservoir once in seven year*, for the purpose 
of taking the fish therein ; " A that the owners of 
all lands through which the canal should he made 
should be entitled to the right of fishery in so much 
of canal as should lx* made over or through 
their lands or grounds respectively: lletd : us 
pltf. & deft, had only a several right of tlshing 
in the water over his own land, they were not 
tenants in common of the lish, But when the 
water in the reservoir was drawn oil, each was 
entitled to the fish which might he left A taken on 
his own soil. Nnapk r. Dorrs (1828), I Bing. 202 : 
8 Moore, C. P. 28; I I,. .1. O. S. C. 1*. .Vs ; |2»l 


296. Sufficiency of property Actual not pro- 
bable possession — Escape of fish about to be caught, j 

—Pltf., while fishing for pilchards, had nearly 
encompassed the lish with a net ; l»ut deft., by 
rowing his boat to the opening, disturbed the 
lish K prevented the capture. 1*11 f. brought 
trespass : issues being joined on pllf.’s possession 

of t lie lish, on the fish being pltf.'s, in manner, 
etc. : field : he was not entitled to recover, 
no special custom of the fishery being proved. 


Whatever interpretation may he put upon sir Ii 
time as “ custody ’ <V “ possession.’ the question 
will he vv'liet her by eustody or ]>ossession has been 
obtained hero. 1 think it impossible to sav that 
it had, until the party had actual power over t Ir- 
tish (Lord 1 )enm vn,* C..I .). Younu r. IIk iikn* 
(1811), ti (f. B. HOI l ; 1 Dav. ^ Mer. 592 ; 2 G. T. 
(). S. 120 ; 115 K. R. 2 28 ; suosetptenf proceedings. 
I L. T. O. N. 151. 


A n notations : Refd. Allen r. Flood, 
Tiihantia, 11921) V. 7K. 


1 1 j A. C. 1 ; Tin- 


As subjects of larceny.] - See Sub-sect. 2, past. 
Public fisheries.] -See Dart II., Sect. 1, sub-sect. 


I, ante. 

See , further , Animals, Vol. 
80 ID ;* p. 211, Nos. 72 78 ; p. 



p. 207. 
No. 82. 


Nos, 


‘> 


KN\ 


A. At Comnion t.uir. 

297. Stealing fish In private pond A felony.) - 

'he stealing of tame peacocks is felony . . . so 
f fishes, in a private lake A. ponds. Anon. 
1 527), Jonk. 20 1 J 115 K. R- 1°*^* 

298. .j— G reyes Came ( 1591), Owen. 


rj ; 71 K. R. 809. 


Cray v. Trowe (1001), 


ouldsb. 129 ; 75 10. R. 10 12. 

300. An indictment lies for 

i another's private pond, & taking 
way so many carps, tie 


A chattels of 


rviueeninr. 


Held : this Rrant did not convey any 
right of fishing, but merely a right to 
occupy a certain portion of the shore. 
lliKttMfTY r. Louan: 9 All. 

CAN. 


| PART III. SECT. 9, SUB-SECT. 2.— A. 

. h. Ferm naturae — Must be 
i into jK>&*e&nion. }— Fi«h in ft river arc 
I Jertr naturfr , & tmlcHH reduced into 


*> 


ait 

H. r. MAinrz 

S. C. 7H7.— S. AF. 

k. Might of tfi/trnnrn - 7o . - 

vat ah - ren*hniutn r t of 
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Sect. 9. — Properly in fish and larceny : Sub- sect. 2, 
A. & B. Sect. 10: Sub-sect. UA.] 

If a man has a close pond in which there are 
fish, he may call them pisres suos in an indictment, 
or he may not do it, at his pleasure, A either 
way is good ♦ because being in a close pond, the 
property rationc loci in them cannot be lost, 
because they cannot swim away {per Cun.)* — 
K. v . Htkek (1704), 0 Mod. Jtep. 183; 3 Salk. 
189,291 ; 87E.lt. 939. 

301. Stealing oysters from oyster lays — Brought 
thither for sale -Not a felony.] — Felony cannot be 
committed in. stealing oysters off oyster-lays, in 
an arm of the sea, though not produced there, but 
brought for sale. — It. v. W ALFORD (1803), 5 Ksp. 
02, N. P. 

Sec, also , Animate, Vol. II., p. 210, Nos. 54, 
57, 58. 


11. V taler Statute. 

See Larceny Act, 18(51 (e. 9(5), ss. 21, 25, 20; 
Larceny Act, 191(5 (e. 50), s. 1 (3) ; Sea Fisheries 
Act, 18(58 (e. *15), ss. 51, 52, 55; Sea Fisheries 
Act, 1881 (c. 27), s. I ; Salmon A Fresliwater 
Fisheries Act, 1923 (c. 1(5), s. 71 (1 ). 

302. In respect of what fish Shell fish — Oyster 
spawn— 3 Jac. 1, C. 12.1 The above Act which 
prohibits persons from “ willingly taking, de- 
stroying, or spoiling any spawn, fry, or brood of 
any sea-Osh in any wear or other engine or device 
whatsoever,” seems not to comprehend shell fish, 
A if it does, it means a taking for destruction, A 
not a taking of oyster spawn for the purpose of 
removing it to beds, for further growth A maturity 
to make it marketable. 

On looking at the Acts of Parliament, 1 find the 
terms floating fish A shod iisli, A that floating fish 
is list'd in contradistinction to shell fish, A sea fish 
synonymously with floating lish ; therefore it- is 
fair to presume that if shell Hsh had been intended 
to be included in this Act |3 ,1a. 1 , c. 121 well 
as sea fish the Act would have so expressed it by 
using the appropriate phrase brood of sea. fish A 
shell fish, but 1 do not line! that shell fish is men- 
tioned (Loan Fj.LKNimitnuoif, G..L). — Hhidokh c. 
ltirilAUnsoN (181 4 ), 2 M. A S. 5(58 ; 105 E. It. 493. 

.1 nnotation# :■ --- Raid. Muldon Corpn. r. Wool vet (1840), 4 

Per. A Duv. 2(5 : Crofts r. Middleton (18. r >(i), 8 I)e (4. M. 

(J. 102: Foster r. Wurhlington l’. 1100(5) 1 K. 11. 

018 . Hentd. It. r. London (lip.) (1880), 2,1 Q. 11. D. 414. 

SOS. Crayfish— Larceny Act, 1861 c. 96), 

S. 24.] — A trespasser who takes craylish is liable 
to tin' punishment of one who unlawfully takes 
llsh contrary to sect. 21 of the above Act. — 
Gayoii.L r. Ti f WAITE (1885), 49 J. I*. (51 l ; 33 
W. It. 58 1 ; 1 T. L. It. 38(5, l>. G. 

Annotation Folld. Leuxett r. (lark, (1915] 3 K. 11. 9. 

304. Winkles— Larceny Act, 1861 (c. 96), 

S. 24.] — lly sect. 24 of the above Act, ” who- 
soever shall unlawfully A wilfully take . . . any 
llsh in any water . . . in which t here shall be any 
irivate right of fishery ” shall on conviction be 
iable to a certain penalty ” provided that nothing 


hereinbefore contained shall extend to any person 
angling ” between certain hours. 

A oorpn. had a right of several fishery in a 
portion of a tidal river. Applt., without any 
licence in that behalf from the corpn., when the 
tide was out collected winkles from small pools left 
by the receding tide in the bed of the river at a 
spot within the limits of the fishery : — Held : 
winkles, although incapable of being taken by 
angling, were “ fish,” A there was evidence upon 
which the justices might find that the pools from 
which they were taken were “ water within 
the sect. — Leavett v. Glakk, [1915] 3 K. B. 9 ; 
84 L. J. K. B. 2157 ; 113 L. T. 424 ; 79 J. P. 
89(5; 31 T. L. K. 421; 13 L. G. 1L 894; 25 
Cox, C. C. 44, D. C. 

305 . — Dead fish caught at sea — Larceny by 
servant —Possession of owner. -Prisoner was em- 
ployed by prosecutors as the master of a fishing- 
smack engaged in making voyages from G. to the 
North Sea A back for the purpose of catching fish 
for prosecutors, who sold the fish on the return 
of the vessel after each of its voyages. Prisoner 
had the full charge A control of the vessel during 
the voyages. Whilst returning to G. with a cargo 
of fish which had been caught A deposited in the 
usual receptacle provided for that purpose in 
the hold of the vessel, the prisoner put into 
H. harbour for the purpose of having a new 
trawl net mounted. Whilst in that harbour 
a boat came from the shore, A by prisoner's 
orders some of the fish was taken out of the hold, 
put into the boat A taken ashore, where it was 
subsequently sold by prisoner, who appropriated 
tin* proceeds: — Held: the fish had been reduced 
into the possession of prosecutors before prisoner 
took it out of the hold, A prisoner was properly 
convicted of lareenv. — it. v. M allison (1902), 8(5 
L. T. (500 ; (5(5 .!. J\ 503 ; 20 Fox, 0. G. 204, G. G. It. 

306. Criminal Intention — Larceny Act, 1861 

(c. 96), s. 24.] — Hudson r. Macrae, No. (54, ante. 

207. .] — 1\, tin* owner of lands 

abutting oil a private river, let the lands verbally 
to 1--. from year to year, nothing being said about 
the fishing, A L. rented the lands for twelve 
years. L. gave leave to II. to fish with a net, 
A 11. was summoned under sect. 24 of the; above 
Act. At the hearing the only evidence was that 
in 1819 P. gave verbal permission to A. to fish 
there, A A. had fished ever since at discretion, A 
exclusively. No deed or conveyance* had be»en 
executed in favour e)f A., A II. believed that the 
right bele)iige»el to L., the tenant of the lanels : — 
Held : A. had not proved any right of fishery, A 
the* justices were wrong in convicting. 

There was no evidence of mens rea : the applt. 
believed bond fide he was exe*rcising his right under 
the le*sseo of the lanei (Lush, J.). — Ualse v. 
Alder (1874), 38 J. i\ 407. 

308. Form of conviction.] — IL r. 

Thorpe, etc. (Notts, JJ.) A Javens (189(5), (50 
J. P. 309, D. G. 

309. To what water applicable — Tidal navigable 
river — With private right of fishery — Larcehy Act, 


Shureiucu in the* fishery have 
no right to take* possession of their 
\ shun* of the voyage, during its 
eoutiuuanee, or at any time till set 
apart for them, A they will be liable 
criminally if by force or stealth they 
take* their undivided shaiw K, r. 


(1887). 7 Nile!. L. H. 239.— 

NFLD. 

PART HI. SECT. 9, SUB-SECT. 2.— B. 

1. Ftrcr naturrr — Xot property of 
of fishery .] — Fish In a public 


river cannot be said to be* property in 
the possession of the person who may 
have the fishery right, & the infringe- 
ment of that right is not theft under 
Indian Penal Code, s. 378.— Bhaoiram 
Dome r. Abak Dome (1887), 1. L. It. 
15 Calc. 388.— IND. 



Part III.— Private 


Fisheries. 


1S61 (c. 96), s. 24.] — Upon an information under 
the above sect, for attempting to take, otherwise 
than by angling, fish in part of a navigable tidal 
river, where complainant had a private right- of 
fishery, applt. called a witness who said that during 
1 SJ t> or 1847 he had fished with applt. in the place 
in question, A had assisted him to iish there 
several times during tin* four years succeeding, 
A: had seen him tisli there once about eight- or 
ten years ago. Applt. was await* that tin* lessees 
of the prosecutor had the exclusive occupation 
of the fishery for six years previous. The justices 
were of opinion that applt. had not shown a 
bond fide claim of right so as to oust their juris- 
diction, A convicted applt.:- Held: (1) the 
above sect, applied to a navigable tidal river in 
which there was a private right of fishery ; (2) the 
justices were justified in finding that applt. had 
not shown a bond fide claim of rigid- so as to oust 
their jurisdiction.- Pat.ioy r. Birch (I8t>7), s 
11. A S. XMS ; US L. T. 110 ; 31 ,7. 1\ 5 IS. 


310. Proof of right to fishery — Oral evidence — 
User — Previous action & verdict for prosecutor.] — 

in support of an indictment, for stealing oysters 
in a tidal river, it is sufficient to prove ownership 
by oral evidence, as, c.y. that prosecutor A: his 
father for forty-five years since IS 15, had exercised 
the exclusive right of oyster fishing in the locus in 
q\to % A that in 1849 an action had been brought 
to try the right, & the verdict- given in favour of’ 
prosecutor. — It. v. Downing (1S70), 23 L. T. 398 ; 
35.1, I*. UM : 11 Cox, C. C. 580, C. C. It. 

Annotation Consd. Fo»*t or v. Wurhlington l”. C\, II1MM5) 
1 K. B. (5 IS. 


311. Fishery under lease- Original lessor 

dead— Probate of lessor’s will.]— 8. was charged 
with unlawfully fishing in a river contrary to 
Larceny Act, 1H01 (e. 90), s. 24. Prosecutor pro- 
duced a lease of the la-nds executed by t he preceding 
owner, & proved execution by the lessee, but the 
witness of the lessor’s signature was not called. 
The lease contained an express reservation of 
fishing, A the term was still current. Doth the 
original lessor A lessee were dead, but rent bad 
been received A paid under the lease for seven 
years : --Held : there was sufficient evidence of a 
private right of fishing without probate of Un- 
original lessor’s will. — ( J rkknbank. v. Sanderson 
(LSS1), 49 J. P. 40, 1). C. 


312. Confiscation of angling tackle — Exemption 
from damages or penalty -What constitutes 
“angling” — Use of fixed night lines.] —Under 
sect. 25 of Larceny Act , 1801 (c. 1)0) ; “Provided 
that any person angling, against the provisions of 
this Act, between the beginning of the last hour 
before sunrise A the expiration of the first hour 
after sunset, from whom any implement used by 
anglers shall be taken, or by whom tlie same shall 
be delivered up, shall by the taking or delivering 
thereof be exempted from the payment of any 
damages or penalty for such angling ” -Held : 
fishing by night lines, consisting of two small pegs 
or stakes about 0 in. to 8 in. long which were 
pointed A driven into the bank of the stream with 
lines A hooks attached A with a stone weight 
attached to one of the lines to keep the line 
floating with the stream, was not “ angling ” 
within this proviso.-* Barnard r. Roberts (1907), 
90 L. T. 048 ; 71 J. I*. 277 ; 23 T. L. JL 430 ; 51 
Sol. Jo. 41 1 ; 21 Cox, C. C. 725, D. <’. 

also , Animals, Vol. JL, p. 210, Nos. 57, 
p. 212, No. 83. 

— VOL. XXV. 


|«'T. 10. DISTURBANCE OF FISHERIES 
REMEDIES THEREFOR 

i-MsTi muN, i: -Wn.vr amoints 

TO. 

.1. In ( teneral. 

B ,% ? r en * ,nes * Right or owner to 

detain— If doing damage.; -Th.M.wn.rof n wwmi 

Itshery may detain nets or other engines diiuume 
fesant ; but if lu‘ cut or destroy them, trespnss will 
lie. -Rey.NKLL l\ ('HAMPER NOON (1(531), Cm far 
228 ; 79 K. JL 799. * 

314. Fishing without right Trespass.! Lio n i s 

Cask (1591). Owen. 2(1 ; \ 1 K. R. 809. 

315. - 

289, ante. 


Cmu» r. (Ireemiii i m No. 


376. - .; - Pol.EXFIX V. ClMsIMN (1071), 

1 \ ent. 122 ; 80 L. R. 81 ; sub noin. Asim-ohd \ 
PoLYXRHEN r. ( 'RISCEN, 2 Kell. 757 ; sub now. 
PoLYXI'llEN r. ('RI^IMX. 2 Keb. 705. 

A "notations — Refd. Sutton r. MihuIv ( DliMU. 1 1 .« I . 

2.»h. Mentd. I!, r l.uihtull (lip > *j mih mhm>. 

317. - • - .] --- r rivh| kiss for taking j.sli 

ijpstns querenlis in libera fnsenriu is not ^oud, 
though after venliet. I’itox r. Dawkin (losii). 
3 .Mod. Ri‘p. 97 ; 87 l\. IL 152 : sub /non. I IMoiin 
r. I L\ whins. ( <»nil». 1 I . 

. I n notul ion : Refd. smith r. Kemp. ( H5SLH, faith. in;>. 

318. . j M'fespass ei ef a runs lies 

for taking fish in libera joseumi. Sunil e. Ki:mi* 
(1(59:5), Cartli. 285; lb*lt. K. It. 322; 2 Salk. 

037 ; -1 .Mod. Rep. ISO ; Skin. 3 12 ; 99 L, 11. 709. 

+ i n itultii itms : Refd. Gipp'- i \ \\ tHiiiicot < i to.* 7 >. skin. c*7 7 : 
Alien. (177 1). I.o M I , aai . Ilellenl i' |lnilr\ (|S.’*U), lil 
g. B. 4 IRS; liimtMHi i. Ar,ht*j, y ( It 1 ; I-.«i«*mI 

r. ('<nilthai<l ( 1 si»7 ), 77 L. T. ^.'»7 , i- it/p'rahl r. !• 

I 1 H t» 7 1 2 t'li. !*0 . Meutd. Holmes r. Wood <1 
Barn. K. B. 2 1!* , LmiMhih* r. t 

319. Although no fish taken. 

Patrick r. Ukkkwyw (1790). cited m I \\ n.s, 
Saund. at p. :»l(i, n. : 85 L. It. 19S. 

Ainuitutioii : Refd. Ilolfonl r. Bnile> (|S'»<o, I :i q. IL I2»L 

320. — ., Ilnu-Hf(i) r. llMI.I-.V, 

No. 80, ante. 

Larceny / — See Sect. 9, sub-sec! . 2. unit 


321. Flooding fishery.! Causing wafer to over- 
flow another's fishery or land, though hv an act on 

he part vs own soil is a <1 irerl fro*, pass. < <u in NLA 

•. Collet (1097;, 1 L<1. Jta\ in. 272 ; 12 .Mod. Rep. 
|0t ; 91 K. It. 1979. 

IminUiUuiix : Mentd. i:<\wiold* r.^ch-ik ( 172 r >). f M«*«L 
Kcp. 272; Scot f. sh« phinl (I •»•»». • V% *»» , . t i r '*“ * 
\\ oodiMilil i. \V lilt «»ii (|so,i. A I. X. L. 4i ». 

322. Obstruction to passage of fish Erection of 
velr Of different nature than permitted by grant.] 

- Under ancient deeds recognising a right in the 
nvner of an estate to Jiave a weir across a river for 
liking Iish. if it appear that Midi weir was },. -Mo- 
ore made of brushwood, through whnli it is 
lo.ssible for tin* iish to escape into tie- upper part 
>f the river, he cannot convert it into a ston* 
reir. whereby the possibihU of escape I h rough the 
ireir is debarred, though in flood tirneM the hsh 
nav still overleap it. f l’he enhancing, st rail etung, 
r enlarging of an ancient weir, as well as t he new 
ruction of one, for the purjiose of ntopping hsh 
i their passage iq* a river, is treated as a public 
ui sauce A the right to convert a h rush wood into 
stone weir is not evidenced by showing that. 
>rty years ago two-thirds of it had been so < on 
erted’, without interruption, A the action for U»** 

’ i> 
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Sect. 10. — Disturbance of fisheries and remedies 

Sub-sect. 1, A. & 7?.] 

injury having been brought within twenty years 
after the remaining third part was so converted. — 
Weld v . Hornby (1800), 7 East, 195 ; 3 Smith, 
K. B. 244 ; 103 E. It. 75. 

Annotations: — Consd. Loconfleld v. Lonsdale (1870), 

li. K. 6 C. 1*. 657. Eefd. Kollo e. Whylo (1868), X,. K. 

3 Q. li. 280 ; Barker v. Faulkner (1808), 70 L. T. 24. 

Mentd. Beaufort. r. Swansea Corpn. (1849), 3 Exch. 413 ; 

Joel r. Harvey ( 1 SO 7 ), 6 W. li. 488 ; Waterpark v. 

Fennell (1809), 7 If. L. Cos. 650. 

323. .] — Pltf. & deft, were adjoining 

owners of land through which a well known trout 
stream flowed. Deft, erected upon his own pro- 
perty a weir with fenders & gratings witli the 
avowed purpose of preventing lish going up to 
pltf.’s property while it allowed them to pass from 
that property to deft.’s. Pltf. alleged t hat he was 
thereby damnified. Deft, did not deny these 
allegations, but* submitted that not interfering 
with the llow of the water he was entitled to erect 
& maintain such weir ; - Held: the principle 
which was to bo found in the authorities, that the 
erection in a salmon river of a weir whereby fish 
were prevented from reaching the upper portions 
of the river const it uted an injury to the owners 
of the upper waters with respect, to which they had 
a right of action, might possibly extend to other 
kinds of fish if damage wore proved.—' BARKER t’. 
Faulkner (1898), 79 L. T. 21. 

324-. Diverting flow of water.) — Inter- 

ference with the free passage of salmon up a river 
is a wrong against the proprietors of the upper 
fisheries. & if it materially obstructs the passage of 
lish can be restrained by interdict. 

J» 1882 mill owners on the 1). river, which 
is a salmon river, increased their diversion of the 
water from its natural channel into artificial 
channels serving the uses of their mill. This was 
done to such an extent as to leave the natural 
channel in the neighbourhood of tin* mill at 
times bare of water. In 1900 the proprietors of 
the salmon fisheries in the upper reaches of the 
river objected to the mill owners’ diversion of the 
water, & asked for an interdict: — field : they 
were entitled to an interdict. -Pirik & Sons, 
Btd. v. Kintore (Earl). (1900J A. <\ 178; 75 
B. J. P. <\ 90, If. D. 

325. .] —Fraser r. Fear, No. 351, post. 

326. Cutting canal in foreshore.] — Fairman v. 
(iiims (1851), cited in 5 E. & B. at p. 149; 110 
F. H. 518. 

A n notation : Reid. VVonnmu r. Mackenzie (1855), 5 K. & 11. 

1 17. 


327. Inclosing bed of river.] — Where pltfs. have 
established a right to a several fishery in part of a 
tidal river, the ct. will grant an injunction to 
restrain deft, from inclosing the bed of the river, 
the effect of such inclosure being to destroy the 
fishery, without necessarily deciding or entering 
upon the question as to the ownership of the soil. — 
Bridges v . Hjghton (1805), 11 L. T. 053, L. C. 

Damage by navigators.] — See Tart IV., Sect. 1, 

post. 

Public fisheries.] — See Part IT., Sect. 1, sub-sect. 
4, ante. 

B. Pollution . 

Sec, generally, Nuisance ; Public Health ; 
Sewers & Drains ; Water Supply ; Waters 
& Watercourses. 

328. Refuse from dye work.] — [An action on 
the case lies] ... of a dye house, etc., if the tilth 
runs into his f pltf.’s] fishpond, etc. — A ldred’s 
(’ask (1010), 9 Co. Kep. 57 b ; 77 E. U. 810. 

Annotations: — -Mentd. Bradley v. Gill (1688), 1 Lut. 69; 
Rich r. Basterfleld (1847), 4 O. li. 783 ; Simpson v. Savage 
(1856), 1 C. II. N. K. 347 ; Bononil v. Backhouso (1858), 
K. B. & E. 622 ; Webb v. Bird (1861), 10 C. B. N. S. 
268 ; Bamford t\ Turnloy (1862), 3 B. & S. 66 ; Crow- 
hurst t>. Amcrshuni Burial Board (1878), 4 Ex. D. 5 ; 
Dalton r. Angus (1881), 6 App. Cas. 740 ; Tod-Hoatly 
v. Benham (1888), 40 Ch. D. 80 ; Aid in r. Latimer Clark, 
Muirhcud, 1 1 891 J 2 Oh. 437 ; Chantey v. Ackland (1897), 
13 T. L. It. 237 ; Warren v. Brown, 11900] 2 Q. B. 722 ; 
Davis v. Town Properties Investment Corpn. (1902), 
71 L. J. Ch. 900 ; Colls r. Homo & Colonial Stores, [19011 
A. C. 179 ; Kiue v. Jolly, [1905] 1 Ch. 180. 

329. Refuse from gas works.] — B. t\ Medley, 
No. 31 1 , post. 

330. Discharge of sewage — Works of local 
authority.] — Oldakkr v. Hunt, No. 345, post. 

331. Public works ordered by 
Act of Parliament must be so executed as not to 
interfere with the private rights of individuals ; 

in deciding on the right of a single proprietor 
to an injunction to restrain such interference, 
the circumstance that a vast population will suffer, 
e.(/., by remaining undrained, unless his rights are 
invaded, is one which this ct. cannot take into 
consideration. 

The council of the borough of B. were bound 
by a local Act of Parliament, effectually to drain 
the town : — Held : (1) they were not justified in 
so carrying on their operations for this purpose 
as to drive away fish k prevent cattle* from drinking 
of the water of a river at a part seven miles below 
t he town «fc where it belonged to pltf. ; (2) although 
pltf. had submitted to the injury for nearly four 
years, trusting to the assurance of the council 


PART HI. SECT. 10, SUB-SECT. 1. - A. 

323 i. Obstruction to passaar of fish — 
Krtction of uvir.p- 1‘ltis., who claimed 
to bo owners of one undivided half 
part of a water lot, tishiug privileges 
d therewith brought notion 
deft*, for erecting a >\olr 
over on pltfs." land whereby 
fish which would otherwise have come 
to pltfs." weir wore prevented from 
doing so. In relation to the Injury 
complained of resulting from the inter- 
ference with the fishing rights both 
parties wiled upon evidence of opinion 
of witnesses, none of whom wow* shown 
to In' n nail til'd in a greater degree than 
others to give expert evidence : — Held : 
ns there was uncon trudlc tod evidence 
showing the trespass, pills, were en- 
titled to recover. — Kick r. Ditmaus 
(1888), 21 N. S. K. 1 16.— CAN. 


m. Erection of builriin(/s across s 
river .] — A proprietor of a sole 8: 
several fishery in the upper part of a 
river brought an action against B.. 
the proprietor of a sole 8: several 
fishery in the lower part of the same 
river, for keeping 8: maintaining certain 
buildings across the river which 
prevented fish from coming into A.’s 
fishery i—dleUi : keeping & maintain- 
ing these works enabled A. to main- 
tain bis action.- — H amilton r. IIonkoal 
(Marquis) (1795), 3 Kidg. Pari. Kep. 
267.— IR. 


PART III. SECT. 10, SUB-SECT. 1.— B. 

3301. Discharge of setcagc — Works of 
focal authority .] — A riparian proprietor 
& owner of salmon -fishings on the 
Tay. immediately below Perth, where 
the river is public, navigable, 8: tidal, 


sought decree of interdict against a 
local authority to prevent them from 
polluting the river by the introduction 
of sewage : — Held : pursuer had a 
lit tie to sue as owner of salmon fishings, 
& lie was entitled to Ik* protected by 
interdict if necessary to prevent a 
re -arrangement of the sewage system 
of the city by which the whole sewage, 
which had hitherto been discharged into 
the river at three different places 
above pursuer's property, 8c at a dis- 
tance of from one mile to half a mile 
from it, w T as all to be discharged at one 
point less that half a mile above 
pursuer’s fishings. — M oncrkiffk r. 
Perth Police Comr«. (1886), 13 

It. (Ct. of Seas.) 921. — SCOT. 

n. Discharge of lime.] — A river 
had been poisoned with lime, 8C in 
consequence a quantity of flsh therein 
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that they were carrying out a scheme of sewage 1 
)>v which eventually the evil would be removed, t 
, u , was n ot precluded on the ground of laches t 
from now applying for an injunction, the rule i 
in such cases being that the mere prospect of < 
iriiurv does not give a right to this relief.— i 
i J /i* P Birmingham Borough Council (1S5S), ^ 

IK.&J. 528 ; 22 J. P. 591 ; 0 W. B. 811 ; 70 
K. B. 220. 

* "notations : — Generally, Mentd. A.-O. r. Metropolitan 
Hoard of Works (1863), 9 L. T. 139 ; A.-O. r. Kingston- 
oii-Tlnimcs OorpiU (1865), 31 1 «L Ch. 431 ; Spoki'H v. 

1 tni i bur v Hoard of Hotilth (1865), L. It. 1 Ivj. 42 ; Lilly* 
uhite r. Trimmer (1867). 36 I.. J. CU. 525; AML r. 
Colnev Hatch Lunatic Asylum (1808), 4 C'h. App. 1 4 *» ; 

A -(» ' v. Dorking Grtlns. (1882), 20 (’h. I). ; Islington 

Vestry v. Hornsey U. C.. [1900] 1 Oh. 695 ; Hove Corpn. 

itrichton Intercepting He Outfall Sewers Hoard (1903), 

Ci7 J. P. 335 ; Price’s Patent Candle Co. i\ L. C. C„ 11908J 2 
Ch. 526. 

332. — .] — By direction of a local board 

of health the sewage of a town had been by means 
of drainage conveyed to a river, which sewage, 
not having been completely deodorised before 
coming in contact with the river, had so polluted 
the stream passing pltf.’s property as to kill the 
fish therein & otherwise causing a nuisance : — 
Held : pltf. was entitled to an injunction to rest rain 
th«* further pollution of the water passing by 
his property. — Bidder v, Croydon Bocal Board 
of Health (1802), 0 L. T. 778. 

Oyster fishery.] — Oyster ponds 

or “ layings ” had existed as far back as living 
memory went upon the foreshore of an arm of the 
sea. The purpose for which these ponds were used 
was the storage of oysters, which were brought 
from elsewhere & laid down in the ponds in order 
to be fattened for the market. Certain ponds 
of this kind, which were enclosed by boards or 
concrete, were, <te for more than twenty years 
had been, used in the manner above mentioned 
by pltf., who had purchased them in 1879 from 
others who had for a period of between twenty & 
thirty years previously so used them. There was 
some evidence that the foreshore had formed part 
of the waste of a manor, the lord of which had a 
several fishery thereon. 

Defts. were an urban district council which 
had been constituted in 1894, their district being 
carved out of that of a previously existing rural 
sanitary authority. A sewer had been made in 
the district by the rural sanitary authority, from 
which an inconsiderable quantity of sewage had 
been discharged into the sea near the oyster ponds. 
Pefts. made certain new sewers, & connected 
them with the first-mentioned sewer, <fc the 
quantity of sewage discharged from that sower 
was thereby greatly increased. The sewage so 
discharged caused a nuisance to pltf.’s oyster ponds 
through pollution of the same with sewage to an 
extent which rendered them untit for use. In an 
action by pltf. against defts. in respect of the 
nuisance so caused If eld : (1) irrespectively 

of the question of title to the soil or to a several 


fishery, pltf., as occupier of the o>*tcr ponds, was 
entitled to maintain an action for trespass to 
the same by wrong-doers; (2) defts, not having 
any right to discharge* sewage into the sea so as to 
cause a nuisance, A; having hv their acts of com- 
mission caused such a discharge of sewage, were 
wrong-doors ; A the action was maintainable.--- 
Foster r. Warhlinoton Duran (’orNtn., 119091 
1 K. B. 048 ; 75 D. J. K. It. 51 1 : 91 !,. T. 870 ; 

70 ,1. 1\ 233; 54 \Y. B 575 ; 22 T. L. It. 421 ; 

4 L. li. U. 705, (\ A. 

Annotations : — As to (2) Folld. Owen >\ Knvrrshntu Onrpn. 
(1908). 73 .1. P. 33. (it anally, Mentd. Jones r. Lluiiiwst 
V. (\. [1911] 1 Uh. 393. 

334. — -.] - (l) At common law 

there is no right, to discharge sewage into the wa 
so as to cause nuisance to another, neither does 
any such right exist under Dublin Health Act, 
ISIS (c. 03), or Public Health Act. 1875 (c. 55). 

If the sewage pollutes an oyster bed ill a fishery, 
this amounts to an injury of the be 1 within sect. 

53 of Sea Fisheries Act. 1808 (c. 15), A where a 
local fisheries committee have made a byelaw 
under Sea Fisheries Hogulation Act, 1888 (e. 51). 
prohibiting the deposit or discharge oi any sub- 
stance detrimental to sea fish or sea fishing, such 
pollution is also illegal as a breach of the bye-law. 
(2) JO veil if householders have a prescript i\c right 
to discharge their sewage into existing sewers, 
an injunction may la» granted to rest ruin a nuisance 
bv pollution arising from the sewage if. on the facts 
oftliecase.it < Iocs not appear that any interference 
with such rights will result from the injunct ion. 

Hobart v. Southend-on-Sea (’orpn. (19][0). *•* 
Ji. ,1. K. B. 305 ; 91 I j. T. 337 ; 70 .!. 1. h*- j ^ 
\V. It. 45 1 ; 22 T. L. K. 3th ; I L. <*. 11. <•»< : 
on ( tpiK'ul , 22 T. 1-. It o30. ( . A. 

• j • I , j . | f v fjanir] I* ds| of V, W 111 Kl lllift Oil 

.lanofaOeu ()!M * |U) , K , { , ;4S *Apld. Owen r. Fuvm-lmni 
('orjm. (1908), 73 J. I’. 33. 

335^ .J— -In an action brought by the 

owner of a fishery, which he used for hat dung 
firth pltf. claimed an injunction »Y damages against 
defts. in respect, of injury caused to the hsh ... 
his fishery bv the discharge of sewage from detts 
sewage works. On the occasion complained of it 
, waV rluninn A th, ri^r r.—-. . v.-l.-m,- .... 

- b. 0.1111 oi ,.itf. Hbow.-a thui nival »>■■>*«•* •*; , n " 1 :' 
i s'w n- htul Imm-m iliw I.iiW'I in - p»- r vi-r. A 
! That K i......-.liat-ly iifl.Tiviii'ils . W> .Hh Mvk-nM 

i A- died in great numbers. Deft*. « o" 

V the lOT.-it. that. asM.mil, K that. rn.iC 

„ «lis.haw.l t nt 1 1 th.- nv.r. it ha, I 

i , imi.Mi.i.tis hy dilution «*V ' >“ v " ■«""» 

1 1 „ i • 4 1 . twdore it, re.whed pltl.M 

‘ nsh5-‘v r wl Lit was owl- two mil-s l„;loiv th- 
i lislifij, . t | proper inference 

* E7 h r:.vM«;,' " w»; . »!,ii VM** •« »»•«: 

[loin ln< { > 1 1 , . 14J /liuf n T*hfi.nrt fc of 


U.<- us .list urhari— of 

storm w tor had < *t«» "l - l » ” ’ , ivi . 

',"l l nu. d-ath of ill- fish I. avion h-n prov-d. th- 
.. i from d-oxvn-mit ion of th- wal-i ,> 

s~; &) l.ia 'vas -id it I-<1 to daman-s. - 


was dost 
in its 
I* report 
of the f 

applied 


river w- 

re right of fishing therein 
compensation for criminal 
. — * were entitled 

Kerry 


cart- 

had been 
at a point where L. 


was one of the riparian 
In consequence of the explosions tli 

river was injured in its c , h ‘f 1 ra f; t f frtin'et 
fish -producing property* but. n« dm< t 
r*v-lrlenct* of injury to tlie soil woh 
given. He applied for r^rnpensatlon 
for criminal injury Held . 
trawling of private \vater is ft trespass 
to land, & the explosion of a carl ridmdn 
Hucb a tvoHpoMf as will form - 

of compensation. — b \ SH tM>\v .sk f l 
gtns) r. Kbrrv County t ot noi. 
(1914), 48 I. L. T. 58. — IR. 


:k (Mar- 
UoCNClb 


n Timftrr d rami' d thrnuyh * ir(n11 ' 
Uni in a ml avm- fishery Jhstrarfan n »t 

Inin i — In the course of n*lIiovn»K 
♦ ,'iiH. n was drmnrefl iktosh a Htr**f»m 

h lilt Kn,„.t,-t- f >- I-' 

'n .. .,11 was th«t the stream became 

/nul.si. V tli,;»va in t.a hrtrttjrr 

SSSS^ L-USS, a y «»ln.t Uj 

sFra'S-HH-w" 

probable eonseqitences to the ova. 
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Sect. 10. — Disturbance of fisheries and remedies 
therefor : Sub-sect, 1 , B. ; suit-sect. 2. Dart IV. 
Sect. h] 

Dulvkrton Rural District Council v. Tracy 
(1921 ), 85 J. P. 217 ; 19 L. G. it. 093, Jl. L. 

336 . . Prescriptive claim to pollute.] — The 

L. local board, constituted under Public Health 
Act, 1848 (c. 03), carried the whole drainage of 
the town of it. into the adjacent river, a small 
stream which, immediately below the town, 
flowed for three miles through pltf.’s lands on 
both sides. Pltf. was also seised of a mill upon 
the stream. The quantity of sewage matter 
thrown into the stream was greatly increased, 
t he population of the town having increased nearly 
one-half, Ac the extent, of sewers from 250 yards 
in 1848, to 10,500 yards in 1855 ; A: besides other 
evidence of that, it appeared that sheep could no 
longer be washed there, that the lish were all 
dead, Ac that the exhalations were noisome. Pltf. 
had been in correspondence with the board on 
the subject of remedying the nuisance until 
Sept. 10, 1855, which was tin* date of the hist 
communication in which they held out hopes of 
doing so. The bill A: information was filed on 
Jan. 15, 1850: Held: (1) the practice, long 
previous A:. up to 1818, of a few houses in the 
town to drain into the river, afforded no ground 
for the* local board setting up a prescriptive light, 
A the local board, as a modern eorpn., could 
claim no prescriptive rights : (2) the stream was a 
private stream, the property of pltf., & therefore 
ho had private ground of complaint to support 
the bill, as well as the public nuisance on which to 
found the information ; Ac the board had no rights, 
except with Ids consent, under sect. 145 of the 
Act ; (3) there was no such laches on the part of 
pltf. as to prevent hint from having relief on an 
interlocutory application. -A.-G. r. Luton Local 
Hoard of Health (1853), 27 L. T. O. S. 212; 
20 J. |\ 103 ; 2 Jut. N. S. 180. 

Annotations : Am to (1) Raid. A.-G. r. Halifax Oorpn. 

(1809), 17 \V. It. 1088. Am to Cl) Consd. A.-G. r. Hirming- 

ham Jl. C. (1858), 4 K. & J. 528. Refd. A.-G. c. Kingston* 

upon-Thuim** i'orpn. 1 1 S (S .*» > , 11 Jur. N. 8. 590. 

337. .] — In answer to an action by 

the owner of an oyster fisheiy for an injunction 
to restrain a municipal eorpn. from discharging 
untreated sewage into tidal waters so as to pollute 
pltf.’s oyster beds, clefts, pleaded that they had 
a right both at. common law A by prescription 
to discharge their sewage into the sea : -Held: 
clefts, had no right to discharge sewage into the 
sea so as to cause a nuisance. A: an injunction 
ought to be granted. — Owkn v. Favkrku AM I'orpn. 
(I DOS), 73 J. 1\ 33, C. A. 

— .] —See, also. Easements, Vol. XIX., 

pp. 157-158, Nos. 1083 -108(1. 

338. Discharge of sediment.] — Fitzgerald v. 
Fjrbank, No. 4, ante. 

Salmon 6c Freshwater Fisheries Act, 1923 (c. 16) 

Effect of.] — See Part V., Sect. 5, sub-sect. 1, F., 


See. a/wo, Easements, Vol. XIX., pp. 15(1-158, 
Nos. 1074- 1090. 


Sub-sect. 2. — Remedies. 

339. Ejectment — Will not lie.] — An ejectment 
will not lie for a piscary. — Molineux v. Molineux 
(1005), Cro. Jac. 144 ; 79 E. R. 120. 

Annotations: — Mentd. Bowman v. Milbanke (1664), 1 

SUl. 191 ; Grange r. Tiviug (1665). O. Bridg. 107 ; Fry’s 
Case (1672), 1 Vent. 199; Williams r. Fry (1672), 2 
Kcb. 814, 867 ; Winsford v. Smith (1692), 1 Show. 1(50 ; 
Lodge r. Jennings (1727), Gilb. Ch. 255 ; K. v. Hoaro 
(1817), 6 M. & S. 26(5. 

340. .] — An ejectment will not lie 

de piscaria in a river. — H erbert v. Laughluyn 
(1037), Cvo. Car. 492 ; 79 E. R. 1025. 

341. Indictment — Discharge of gas refuse — 
Sufficiency of evidence to sustain.] — (1) In an 

indictment against a gas co. for a nuisance, in 
conveying the refuse of gas into a great public 
river, whereby the fish are destroyed, At the water is 
rendered unfit for drink, etc., the question for the 
jury is, whether the special acts of the particular 
co. complained of amount to a nuisance. 

(2) The circumstance, that, by the diminution 
of lish, a considerable number of fishermen are 
thrown out- of employ, is not of itself sufficient 
ground to sustain such an indictment. — R. v. 
Medley (1834), 0 C. Ac P. 292. 

Annotations: — Gensralltf, Mentd. It. v. Stannard (1863), 
12 W. 11. 208 ; Tarry r. A«hton (1876), 1 Q. B. D. 314 ; 
Inland llcvcnuo r. CurilifT Conservative Club (1894), 
58 J. 1*. 120 ; Sherras r. Do Itutzon, [1895J 1 Q. B. 918. 

For larceny of fish.] - Sec Sect. 9, sub- 
s' *ct. 2, ante. 

342. Action — For trespass.]— Fairm an v. Gipps 
(1851 ), cited in 5 K. & B. at p. 449 ; 119 E. R. 548. 

Annotation : Consd. Wemiian r. Maokonzio (1855), 5 

K. & B. 117. 

343. — — For pollution.] — Foster v. 

Warblington Frban Gounctl, No. 333, ante. 

— Unlawful fishing .] — See Nos. 80, 316- 

319, ante. 

344. By one co-owner — Although share 

of other co-owner alienated.] — Where t wo persons 
are joint owners of a lake, with a common right 
of sailing, fishing, floating timber, etc., such right 
is held to be not indivisible, & either of sucli 
persons may alien the whole or any portion of his 
right, even when* it is merely appurtenant to the 
land, provided that such alienation does not 
deprive the co-owner of the full enjoyment of his 
moiety ; fc a eo-owner may maintain ail action 
for the regulation of his enjoyment, as he could 
if there had been no alienation. — Menzies r. 
Macdonald (1850), 2 Macq. 403 ; 2 Jur. N. S. 
575 ; 4 W. R. 025, II. L. 

Annotation : — Refd. Muckonzic r. Bankes (1878), 3 App. Cas. 
1321. 

For injunction .] — See Nos. 4, 323, 327, 331, 

332, 334-337, ante, Nos. 345, 354, post. 

For damage by navigators .] — See Part 

IV., Sect. 2, post. 

345. Injunction — For pollution.] — Pltfs. were 
owners of land on the bank of a river, & were 
entitled to watering places for cattle upon that 
land, Ac also to a free fishery in the river, but had 
no interest in the be<W>f the river. The local 


but waa willing to take any reasonable 
precautions which did not materially 
Impede the removal of the timber, he 
being under contract with the pro- 
prietor of a plantation to remove the 
timber within a limited time : — Held : 


pursuer was not entitled to damages, 
defender having followed the ordinary 
& legitimate method of carrying out 
the removal. — A rmistkad r. Bowkr- 
MAN (1888), 15 It. tot. of 8ess.) 814 ; 
25 8c. L. R. 612.— SCOT. 


PART III. SECT. 10, SUB-SECT. 2. 

q. Indictmetit.] — Kavanagh e. 
Glorxey (1876), I. L. 10 C. L. 210. — 
1R. 

r. Action — Fishing iit injurious 



Part IV. — Fisheries in relation to Navigation. 


board of health for a district which included the 
land of pltfs. commenced carrying a sewer through 
that land into the river, the outlet being within 
the limits of the free fishery: — Held : (1) the 

riisrhanre of sewage into the river would be a user 
of Ac interference with the river within Public 
Health Act, 1848 (c. 03), s. 145, Ac pltfs., having 
watering places on their land, were owners of land 
interested in the river within the meaning of that 
sect., Ac the board had therefore, no right so to 
discharge the sewage without the written consent 
of pltfs. ; (2) an injunction to restrain the board 
from making the sewer had been properly granted. 
— Oldakek r. Hunt (1855), 0 l)e (». M. Ac («. 
370; 3 Eq. Rep. 071 ; 25 L. T. O. S. 20; 10 

J. p. 179 ; 1 Jur. N. S. 785 ; 3 \V. R. 297 ; 43 

K. R. 1279, L. JJ. 

348. Delay In seeking remedy. | — A.-C J . 

v. Luton Local Board of Health, No. 330, aide. 

.] — A.-U. r. Birmingham 


347. 


Borough Council, No. 331, aide. 

348. — .] — Bidder r. Croydon Local 
Board of Health, No. 332, aide. 

349. — .] — Hobart r. Southend-on- 

Sea Corpn., No. 334, ante. 


350. 


-.] — Owen r. Favkksham 


Corpn., No. 337, ante. 

351. Inclosing bed of river. 

v. Highton, No. 327, ante . 


352. Obstructing passage of 

Barker v. Faulkner, No. 323, ante. 

353. & damages.] 


Ash.] 

c. Fir- 


bank, No. 1, ante . 

354, — — Although statutory penalties 

recoverable.] — The lessee of a dwcllinglumsc A 
premise's A: of certain rights of fishing attached to 
the' de'vnise'el premises sueel the' occupiers of a mill 
on the* stream in which the' fishing rights wen' 
enjoyeel in respect- of certain acts which pltf. alleged 
obstrue'te'el the* five passage of salmem to A from 
the sea A: destroyed large numbers of young fish. 
An object ie>n was taken that an action for damage's 
for t lie* injury tee the* fishery A tor an injunction 
restraining the* continuance* e>r repetition of the* 
acts complaine'el e>f would not lie in view of the 
penalties imposed by the Salmon Fishe ry Acts : 
Held: (1) the' legislature had provided means feu* 
enforcing the prohibit ions in the Acts, A that was 
the proper nmde to ele'al with such a case* as the* 
pivse'iit ; (2) although an ille'gal act causing special 
<y, peculiar damage* to the* property of anothe'r 
pe*rson might justify an action to abate* the mis- 
ctiie'f, it could in»t be* saiet t lint any A every person 
having fishery rights in the* river in question could 
maintain an action against- the* mill owners, but 
some speeial ^ eh'liuite damage clearly attributable 
to tla' ille'gal act- must be established. Fraser 
r. Fear (1912), 197 L. T. 12.1 ; «>7 Ned. .b». 29, < . A. 

355. -- .1 Bi iaerton 

trict Council r. Tracy, No. 


•e 

i *» 


See, generally , Injunction. 
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Sect. 1. — IN GENERAL. 

356. Right of navigation — A right of way.] 

(1) The liberty of passage on a public navigable* 
river is not suspended when the* tide* is too low for 
vessels to float. The public right- in this ivspect 
includes all such rights as, with relation to the 
circumstances of each river, are necessary for the 
convenient passage of vessels along the channel. 
It- is therefore no excess, if a vessel which cannot 
reach her place of destination in a single tide 
remains aground until the tide serves. 

(2) If propertv, as oysters, be placed in the 
channel of a public navigable river so as to create 
a public nuisance, a person navigating is not 
justified in damaging such property by running 
his vessel against it, if he has room to pass without 
doing so. 

(3) A corpn., which had an immemorial right to 
the oyster fishery in a navigable river, to be 
managed by certain functionaries Ac cts. of the 
corpn. became, in 1740, by the ouster of several of 
its members, unable to carry on the management 
of the fishery. In 1 703 the corpn. was incorporated 
by charter under the old name, Ac the charter 
ratified, confirmed Ac restored to it all fisheries, 
etc. : — Held : there having been no actual dissolu- 
tion, the fishery had never come to the Orown Ac 


would th.ivfol- I--' in III'- ‘"'I"'- ^ ''iVT,'*! 

under tl»' ii"W elinrter. • wh.-thn if 

Manna Garin, have l.ei ii ii niaided l>> iliaitu. 

(4) Tin' eoriin., l-y a written doenineiit, |"ir- 
,, to ho ati order of the i t. of the eor)>n. held 
for Ihi i'imHervaney of ( he liahery. nra.de. a I.. en .■ 
to eertain dirdnermeii to dredn'' K ., ,, . ,,' |h 

oysters during the oyster , , iul ling 

did not operate as a ile.mse „ e hdn r> - > nk 

the eorpn. out ;-f l-ussess.iu n. < < ' -j‘ ' „ Ml , 

lii il«V !•* J- .»’• 2 U ’ i ' 

10(H); 10 Jur. 010; 1 1.. I- It- alH. „ 

Mian. : A* OW* i'i^u.V,.’ it I, 

<‘:aK ijtines 

r. NVunuau (^;“ >. - ( •. ’ V, j 
itnlKrliu (1H<51 ). 9. A . . <> . VViillnw-y 

1 H70 ), L. It. •» Lvr Ii., » ^ 


Jl-Min'Snl Diitd. no- . i 

M<-( urtln r. Mi'lri-i-i-Olii'i ,. "|i,. r iv UhM;. ’H 

K f. I*. l'*l. A.t» ", ,**{2*1 tv bitsUMe In,’ Hslii'i' 
J. it •*<-• : TT' i'. iihh. M«nrt. ii»n.e; 

T. Li-iam. O- aerii 7 

3;> ». 


'•) — The ow'ncr of a right of 
in the upper waters of a river 
irocoed by action against a 
fishing in the low’cr watei*s in 


a mode injurious 
law right.— -M assy 

(18- r >3), 13 L. It. Ir. 
s. Compensation 


to pltf.’s 'ouiinon 
(LOKiO V , LASSIID 
U7.— IR. 

for 


rrl-pa.] -Itosr. T, *» T' 

Dhai.naok IlcMimdWII). ^ *'• ' 

1 1 ’Si ). - N.Z. 
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Fisheries 


1 . — In general . Sect, 2.) 

$57. There are two totally 

distinct & different things ; the one is the right of 
property, & the other is the right of navigation. 
The right of navigation is simply a right of way 
(Lord Hatherley). — Orr Ewing v. Colquhoun 
(1877), 2 App. Gas. 839, H. L. 

Annotations : — Confd. Smith v. Andrews, [18911 2 Ch. 678. 

Refd. Sutherland v. Iloss (1878), 3 App. Oaa. 736 ; Bourke 

v. Davis (1889), 44 Ch. D. 110. Mentd. Kensit v. G. E. 

By. (1883), 23 Ch. D. 566 : Ormcrod v. Todmorden MiU 

Co. (1883), 11 Q. B. D. 155 ; Ambler v. Bradford Corpn. 

(1902), 87 L. T. 217 ; Gerhud v. Crowe, [1921] 1 A. C. 

395. 

358. — - Takes precedence over right of 
fishery. ) — if an individual has a right of fishery in a 
navigable river, it is subject to the right of the 
public to use the river lor all the purposes of 
navigation. — A non. (1808), 1 Gamp. 517, n. 

Annotation Comd. Whit stable Free Fishers v. Gann 

(1863), 13 C. B. N. 8. 853. 

369. * — Although fishery unavoidably 

damaged— Grounding of ship at low tide.] — 

■men Gorpn. v. Brooke, No. 350, ante. 

380 , . . Under grant by Crown.] — 

(1) The bed of all tidal navigable rivers At of all 
arms of the sea is in the Grown, but is so for the 
benefit of the subjects. The right of navigation 
belongs, by Jaw, to all the subjects of the realm, 
At the right to anchor is a necessary part of the 
right to navigate. This light could never have 
been interfered with by grant from the Grown. 
The grant therefore of an oyster bed in an arm of 
the sea below low water mark, must have been 
taken by the grantee, subject to the public right 
of navigation ; At lie cannot- now, in respect of his 
ownership of the soil, make any demand, even if 
expressly granted to him, which in any way inter- 
feres with the enjoyment of this public right. 

(2) A claim of an anchorage due cannot exist 
merely in respect of the use oi the soil ; it must be 
founded on proof that the soil of claimant was 
originally within the precincts of a port or harbour, 
or that some service* or aid to navigation was 
rendered by the owner of the soil who claimed the 
anchorage due. Evidence of mere immemorial 
usage will not support such a claim. 


Granted before reign of Edward I. — Obstruction by 
change of river bed.] — A weir appurtenant to a 
fishery, obstructing the whole or part of a navi- 
gable river, is legal, if granted by the Crown 
before the commencement of the reign of Edward I. 
Such a grant may be inferred from evidence of its 
having existed before that time. If the weir, 
when so first granted, obstruct the navigation of 
only a part of the river, it does not become illegal 
by the stream changing its bed, so that the weir 
obstructs the only navigable passage remaining. 
Trespass for breaking down a weir appurtenant to 
a fishery. Justification, that the weir was wrong- 
fully erected across part of a public & navigable 
river, the S., where the King’s subjects had a 
right to navigate, & that the rest of the river was 
choked up so that defts. could not navigate with- 
out breaking down the weir. Replication, that 
the part where the weir stood was distinct from 
the channel where the right of navigation existed, 
At was not a public navigable river. Rejoinder, 
that the part was a part of the S., & the King’s 
subjects had a right to navigate there when the 
rest was choked up, At that the rest was choked 
up. Surrejoinder, traversing the right : — Held : 
in support of this traverse pltf. might show user 
to raise presumption of such a grant as above, 
At was not/ bound, for the purpose of introducing 
such proof, to set out his right more specifically 
on the record. 

Where the Crown, had no right to obstruct tin* 
whole passage of a navigable river, it had no right 
to erect- a weir, obstructing a part-, except subject 
t-o the rights of the public ; At in such a case, the 
weir would become illegal upon the rest of the 
liver being so choked that there could be no 
passage elsewhere. — WILLIAMS v. WlLCOX (1838), 
S Ad. A Kl. 311; 3 Nev. At P. K. B. (>()<> ; I Will. 
Woll. 11, 177 7 L. J. Q. B. 229 ; 112 E. R. 

857. 

A n notations : Refd. Whit stable Free Fishers r, Gunn 
( I 803), 13 C. B. N. s. 853; A.-G. r. Lonsdale (18«8), 
L. R. 7 K«j. 377 ; Kollo r. Whyte (1808), 8 B. & S. 110 ; 
A.*U. r. .Simpson, 1 1901 1 2 Ch. 071 ; Simpson »\ A.-G.. 
1 1 904 J A. 170. Mentd. it. r. United Kingdom Electric 
Telegraph Co. (1802), 2 B. S. 017, n. 

363. Damage to oyster beds.]- Col- 

r. Brooke, No. 350, ante. 


(3) A liability to make compensation for actual 
injury done to the oysters by anchoring is not to 
be confounded with a liability to toll for casting 
anchor in the soil itself. — Gann v. Whitstablk 
Free Fishers (18<>5), 11 11 . is. Gas. 102; 20 
C. B. N. S. 1 ; 5 New Hep. 432 ; 35 L. J. G. P. 
20 ; 12 \j. T. 150 ; 20 J. P. 213 ; 13 W R. 580 ; 
2 Mar. L. G. 170; 11 E. R. 1305, II. 1 rersg. 
»S. C. ttuh noin. Whitktable Free J' r. 

GANN (1803), 13 G. B. N. S. 853, Ex. Ch. 

Annotation# A# to (1) Refd. Delia by A: Cadcby Main 
Collieries r. Anson, ( 1911 ] 1 K. It. 171. As to (2) Consd. 
Foreman v. Whitatahle Five Fishers A: Dredgers (1869), 
L. It. 4 H. L. 266. Raid, liolford r. George (1808), L. H. 
3 Q. It. 039. As to (3) Comd. The liien, 11911] 1*. 40. 
iicncrtilly, Mentd. Bridgwater Trustees r. Bootle Surveyors 
(I860), 7 It. & S. 318 ; JoUiffc r. Wallasey L. B. (1873). 
L. K. 9 C, V. 62 ; It. r. Keyn (1876). 2 Kx. 1>. 63 ; Sutton 
Harbour Improxemcnl Co. r. Plymouth Town Urdus. 
11890). 63 L. T. 7 72. 

361. - Including right of anchorage.] 

Gann r. Wuitstable Free Fishers. No. 300, 
ante. 

.] — See, generally , Shipping ; Waters A 

Watercourses. 

362. Abatement of Interference with navigation 
— Removal ol weir appurtenant to fishery- 


364. Anchorage tolls — Claim by owners of 
fisheries — Consideration — Necessity for.] — Gann 
r. WitiTKTARLK Free Fisilers, No. 300, ante. 


365. What amounts to.] 

In an action for anchorage dues claimed in respect 
of a vessel easting anchor on certain anchorage 
ground, situated witliin the sea below low water 
mark, it appeared that pltfs. were the owners 
in fee of the soil of such anchorage ground, & of 
oyster beds outside the same. It appeared also 
that the anchorage ground was protected by 
breakwaters, & afforded a comparatively safe 
anchorage for ships, & that both it & the oyster 
fishery had been parcel of a manor within which 
there had anciently been a port or place for 
landing goods from ships, but there was no direct 
evidence that such anchorage ground was within 
or connected with such port. There was, however, 
evidence that pltfs. maintained buoys &> beacons 
to mark the boundaries of the oyster fishery, As to 
prevent vessels anchoring on the oyster beds ; 
& that these buoys At beacons marked the limits 
of the anchorage ground, At indicated a channel by 
which vessels of a light draught of water could 
enter the anchorage ground ; At there was evidence 
that such buoys At beacons had been so main- 
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tained as far back as living memory extends. It 
being proved that the payment of the anchorage 
dues had been reoeived from time immemorial by 
pltfg. & those under whom they claimed in respect 
of all vessels casting anchor within the limits of 
the anchorage ground: — Held; there was ample 
evidence to justify the presumption, both that the 
locus in quo was by prescription within an ancient 
port, & before the time of memory the lord of the 
manor, being also owner of the fishery & soil 
under the sea, had consented to the formation 
of the port, on the terms that he should have toll 
on merc handis e landed, & anchorage from vessels 
anchoring or grounding in the haven ; he at the 
same time agreeing to keep up the buoys, chiefly, 
in all probability, for the object of protecting the 
oysters, but incidentally of guiding vessels to the 
safe anchorage ; & as this was so, there was ample 
consideration to support the customary payment, 
& the ct., in order to support an immemorial pay- 
ment, ought to make this presumption. — Whit- 
stable Free Fishers v. Foreman (1808), L. It. 
0 C. J\ 578 ; 37 b. .T. O. P. 305 ; 18 L. T. 731 ; 
32 J. P. 506 ; 10 W. It. 1019 ; 3 Mar. b. 0. 110, 
Kx. Ch. ; affd. suf) nom . Foreman v. Wiiitstable 
Free Fishers (1809), L. R. 4 II. L. 200, ILL. 

A ^notations : — Reid. Truro Corpn. v. Bowo (1902), 71 
L .1. K. B. 974 ; Uenaby & Cadoby Main Collieries r. 
Auhoij, [1911] 1 K. B. 171. Mentd. Brecon Markets Co. 
r. Neatb &. Brecon Uy. (1872), L. II. 7 C. P. 555 ; 11. r. 
Keyn (1876), 18 Cox, C. C. 403 ; A.-C. r. Horner (No. 2), 
11913] 2 Ch. 1 10. 


Sect. 2. -ACTION FOR DAMAGE CAUSED BY 

NAVIGATORS. 

366. Who is liable — Owner of ship — Damage 
reduced by master of ship.] — A ship in charge of a 
compulsory pilot was at liigh water brought into 
A anchored by the pilot in a river in which there 
were oyster beds, the existence of which was 
known to the pilot. The place where she was 
anchored was not the usual & customary place for 
vessels of her size & draught to anchor in. At 
low water she grounded, & thereby did damage to 
an oyster bed. On notice of the existence of the 
oyster bed being given to the master, he took all 
reasonable means to remove his ship as speedily 
its possible : — Held : the act of the pilot in anchor- 
ing the ship where he did was negligence which 
made him liable, but that the ship was not liable 
because the master’s duty on receiving notice of 
the existence of the oyster bed was to take all 
reasonable measures, not extraordinary measures, 
to remove his ship, & this he had done. — The 


M?u v am! 5U ' A (1887> ’ 57 lj> T - 03 -s « a s1 ,. 

The Swift, 11901 1 p. m . Court. Tin* 


Ship grounded through negligent 


Annotations : — 

Bien, U911) 

307 ______ ______ 

navigation.]— Thk^c?^"5t^“no # Too 

ante. 

368. — —--.]— -Pith*., ownors of oyster 

beds at the mouth of a navigable river brought an 
action in rem against defts. as owners of a vessel, 
for so negligently navigating her as to ground on 
the property of pltfs. & thereby do damage to 
their oysters & oyster beds: — Held: (1) the 
damage was “ done by a ship ” withiu Admiralty 
Court Act, 1861 (c. 10), 8. 7, & therefore the action 
would lie ; (2) as the damage was not done by 
grounding in the ordinary 00111*80 of navigation, 
or without notice of the existence of the oyster 
beds, defts. were liable for the negligence of {hose 
in charge of their vessel ; A (3) as pltfs. had pro- 
perty in the soil, iC by Sea Fisheries Act . I .SON 
(c. 45), s. 51, in the oysters, they were entitled to 
enforce their claim for damage not only in respect 
of the disturbance of the beds, hut ulso in respect 
of the destruction of the oysters. The Swift, 
11901] 1\ 168; 70 L. .!. 1\*17; 85 L. T. 316; 
17 T. L. It. 400 ; 9 Asp. M. b. C. 211. 

369. — Acting under orders of harbour 

master.] --A vessel, wrecked in a na\ igahle river, 
was raised by her owner, one of defts., was placed 
on an oyster fishery ashore, doing damage to the 
oysters. The harbour master, ser\ant of other 
(lefts., the conservators of the river, was in charge 
of tin* operations, deft, owner obeying his orders. 
As the harbour master was negligent in giving such 
oiilers, as he ought to have known of the oyster 
fishery. .Notice that tin* wrecked vessel was on the 
fishery was given t»> deft, owner, who was in pos- 
session of the vessel, A: to tile harbour master; 
but the vessel remained there for a considerable 
time under repair, doing further damage : Held : 

( he conservators wen * liable fur the whole of the 
damage, as the harbour master was negligent in 
placing the wrecked vessel on tin* oyster beds, A, 
it was his duty to have had her moved from t hen ; 
but the owner was not liable, as lie placed her 

. . 1 I* i 1 1 . . ..1 . . . . 1 d . iti II 1 k < , I 1 * t 4 I 
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t. General rule.) — Duo caro Ac hklll 
be UKod in navigating, bo as not 
w ilfully to destroy Ashing nets, whether 
lawfully set or not, of the position of 
which those in charge of the boat iiad 
notice. — S mith v. Nohthkhn Cos* 
STlirunox Co. (1914), 30 O. L. It. 494 ; 
19 D. L. It. 380 ; 5 O. W. N. 789.— CAN. 


370 i. Who ig ludtle — Pilot — Ncyli- 
9'vter.] — D. had a licence to Ash with 
40 fathoms of salmon nets oft his pro- 
perty. While engaged in so Ashing, 
but with 80 fathoms of nets, the 
neb; were run into He injured by a 
raft owned by S. Before the accident 
I» Pilot of the raft, foresee in if 
i hat there was danger of striking the 
nets, cast anchor for the purpose of 
avoiding it. The anchor rope, which 
was uow 3c for that purpose, broke, & 


he collision occurred. There was 
vidence that M., when asked how II 
appened. said: “My yvarp Jfiiw*: 
tiy warp was poor ** : — JleUl : suAicicnt 
videncc of nugligimcc* to support a 
erdict in D.’s favour. — Hnowiiau. e. 
IONOVA.N (1895), 33 N. B. K. 182.-- 
AN. 


370 ii. 
pit f . 


.1 — A net set 

* _ It 


„ ltl . in a public tidal navigable 
rer, for the purpose of catching fM». 
in ctarriccl ftwtty hy tbo 
vigrttion of defts. ’ tow-boat, or a 
w which she had In cliargy. »v 
lug unuecessarily near the hio* 01 
(‘ river where the net was set 
Id: even assuming that the^ 
tended further out from the 
an the law allowed, deft, lino 
vcrthcless, no right to run into J 
stroy it either through wautouuos 


or negir« 
( ] Until, 89 
370 iii. 


r. 

CAN. 


kin 


an 


'ii Me 


hour in s«‘i 
3 p.m. 8' t . 

During this time thev 
trawler 11 fishlin fl 

The ftsheimen, wittmut wurniug ,l, *> 
^ having their 

line through the night J 

tVie trawler ran a- it aw«> *h # ' 

In ait net mu ‘»f damage^ hy the 
Tiueii against ttm 1 
red. but# failed to 


a piv|a*r look-out 
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Fisheries. 


Sect. 2. — Action for damage caused by navigators. 
3. Part V . Sect. 1: Sub-sed. 1.1 

371. Harbour authority — Moorings be- 

longing to harbour-master — Injunction refused.] — 

Medina River Oyster Fishery Co., Ltd. A 
Ullmann v. Newport, Isle of Wight Corpn. 
(1897), 01 J. 1\ Jo. 487, C. A. 

372. River Conservators — Negligence by 
harbour-master.i — The Bikn, No. 389, ante. 


373. Jurisdiction of court — County court — 
County Courts Act, 1888 (c. 43), ss. 56, 60.] — 

In an action in a county ct. for damage done to 
pltf.'s oyster bed by deft.'s barge, pltf. gave evi- 
dence of fourteen years’ possession of the oyster 
bed. Deft., prior to the hearing, gave notice to 
pltf. to produce his documents of title, A at the 
hearing cross-examined hint as to his title, but 
tendered no evidence in contradiction of it. The 
value of the oyster bed exceeded £50 bv the 
year : — Held : (1) no question of title to here- 

ditaments, within sect. 58 of the above Act arose, 
A (3) the word “ easement” in sect. 80 of above 
Act- applied only to an easement over a servient, 
tenement in respect of a dominant tenement, A 
did not apply to the user of a navigable water by 
the public; ; A the county ct. judge, therefore, 
had jurisdiction to entertain the action. Hawkins 
r. Hotter, ( 1 892 I 1 Q. R. 80S ; 81 L. J. Q. 13. 148 ; 
40 \V. It. 238 ; 38 Sol. Jo. 152, I). (\ 

Annotation : —^ls to (2) Refd. Hu worth v. Sutcliffe, [1895] 

2 Q. Jl. 35K. 

374. Admiralty— Action in rem — Ad- 


miralty Court Act, 1861 (c. 10), s. 7.]-—' Tiie Swift, 
No. 388, ante. 

375. Rights of Crown— Removal to revenue 

side of High Court — Ownership of foreshore.]— 

A statement of claim alleged that pltf. was in 
possession of an oyster fishery A oyster beds in 
the estuary of a river A was the owner of large 
quantities of oysters that he had placed there, 
A that deft s., being the harbour cornrs. of the 
estuary, wrongfully caused certain vessels to anchor 
upon the oyster beds, whereby the oysters were 
damaged. The A.-G. claimed to have the action 
removed to the revenue side of the K. 13. Div. 
upon the suggestion that the rights of the Crown 
as the owner of the foreshore might be thereby 
affected : — Held : although pltf. did not claim to 
be in possession under any title, A defts. did not 
justify their acts under the authority of the Crown, 
the Crown was entitled to have the action removed. 
— Ulmann v. Cowes Harbour Coairs., [1909 j 
2 lv. 13. 1 ; 78 L. J. K. B. 877 ; sub vom. A.-G. r. 
Newport Corpn., lie Ullmann v. (.-owes Har- 
bour Coairs., 100 L. T. 438. 

376. In respect of what damage — Disturbance 
of fishery — Destruction of fish.] — This Swift’, No. 
388, ante. 


Sect. 3 .— PREVENTION OF COLUSION. 

e Shipping. 


Part V. Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 


Sect 1. —FISHERY DISTRICTS AND FISHERY 

BOARDS. 

S\ ’ B-SE( t. 1 . — In G eneral. 


See, note. Salmon A Freshwater Fisheries Act, 
1923 (c. 18), ss. 37“ 13, 92 (1), ached. II. 


377. Fishery district— Formation or extension 
— By Secretary of State.] — Under Salmon Fishery 
Act, 1885 (e. 121), ss. 3 A 5, when the justices of 
any county in quarter sessions have applied to the 
Secretary of State to form into a lishery district 
any river lying wholly or partly in their county, 
the Secretary of State has jurisdiction bv his 
certificate to enlarge the limits of the district to 
any extent, in same A the neighbouring counties, 
that he in his discretion may think lit. — II. r. 
grey (1888), L. 11. 1 Q. B. 489 ; 7 B. A S. 434 ; 
35 L. J. M. C. 19S ; 14 L. T. 477 ; 30 J. V. 187 ; 
12 Jur. N. S. 885 ; 1 1 \\\ K. 871. 

378. Definition of limits — By Secretary of 

State.] — R. v. Grey, No. 377, ante. 


379. Artificial reservoir not included 

— Freshwater Fisheries Act, 1878 (c. 39), ss. 6, 7.] — 

Sect. 8 of above Act, which extends the provisions 
of Salmon Fishery Acts relating to lishery districts 
to ” all waters within the limits of this Act fre- 
quented by trout or char,” does not give fishery 
hoards jurisdiction over waters of a different 
character from those referred to in Salmon Fishery 
Acts, A has, therefore, no application to an 
artificial reservoir although it is frequented by 
trout or char. — Stead v. Nicholas, j 1901] 2 K. B. 
183 ; 70 L. J. K. 13. 853 ; 85 L. T. 23 ; 85 J. P. 
484 ; 49 W. It. 522 : 17 T. L. It. 454 ; 45 Sol. Jo. 
487 ; 20 Cox, C. C. 27, D. C. 

Annotations : — Mentd. Cook r. Clarebrough (1903), 9 L. T. 
550, u. ; Moses r. Iggo, 1190GJ 1 K. B. 516. 

380. What Is a tributary — Tributary of 

tributary.] — By certificate of the Secretary of 
State, the Severn fishery district was defined to he 
“ so much of the river Severn A of the rivers V. 
A T. A of all other tributaries of the river Severn 


fishermen setting their lines or the 
buoys they had set : — Held : defenders 
had proved that the loss sustained 
did uot arise from their fault, & there- 
fore assolUied them. — Lksuks r. 
WalkkR ( 1886), 14 11. (Ct. of. 8ess.) 

94 Sc. L. U. 913. — SCOT. 

370 lv. .] -The crew 


of a fishing-boat shot their long lines 
some miles from shore in clear day- 
light near a buoy round which two 
trawlers wore fishing within a radius of 
about a mile. The crews of the 
trawlers could easily see that the lines 
were being shot, but without taking 
any precautions to avoid injury to 


tho long lines, came round the buoy, 
trawled over tbern, & injured them : — 
Held: as the trawlers had failed to 
take precautions to avoid Injuring 
the long lines, they were liable in 
damages. — Masson r. Nicholson 
(1892), 20 U. (a. of Sess.) 176; 30 
Sc. L. It. 165.— SCOT. 



Part V— Enactments relating to Salmon 


and Freshwater Fisheries. 
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as is situate within the counties of Gloucester, 
etc.” The rivers V. & T. flow directly into the 
Severn. Licences are required for Ashing in the 
Severn fishery district. On information against 
reaps. for Ashing without a licence in a brook 
which was a tributary of a tributary of the river 
T. : — Held: the justices were right in dismissing 
the information, because the certificate only 
included in the district direct tributaries of the 
Severn, which this brook was not. — Merricks r. 
Padwallader (1881). 51 L. J. M. (J. 20 ; 10 L. T. 
20 ; 40 J. P. 210, D. <\ 

Annotations : — Expld. Hall r. Iiekl (1882), 10 q. 11. D. 
131, n. Difltd. Evans r. Owens, 11S1K>J 1 Q. 11. 237. 


381. - ..J — j so(‘ no necessity for 

putting the limitation suggested upon the word 
“ tributary.” Why should not the et. rend the 
word iu the Secretary of State's certificate in its 
natural sense? A “tributary” is that which 
contributes to. No one can doubt for a moment 
that the Wye is a tributary of the Trent in that 
sense. If it were not that the waters of tin* 
Derwent were brought in aid, the Wye would be 
the sole tributary of the Trent ; it would be tin* 
Trent, A? the dilliculty would be got over in that 
wav ( Field, J.). — Dali. v. Held (1882), 10 

Q. B. D. 121, n. ; 52 L. J. M. <\ 22, n. ; 18 J,. T. 
221 , n., D. C. 


Annotations : — Distd. llurbottlc r. Terry (1882). 10 Q. 11. 1). 
131. Folld. Evans r. Owen Jones (1801), (51 L». J. M. (J. 
j!). 


382. 


-.] — A Secretary of State’s 


cert ili cate, made under Salmon Fishery Acts, 
1801 (c. 100), 1870 (c. 10), defined the limits of 
the Severn fishery district as including “ so much 
of the river Severn At of all the tributaries of tin* 
river ” as was situate within certain specified 
countries i-—Hcld : a brook running into a river, 
which ran directly into the Severn, was a “ tribu- 
tary ” of the Severn within the certificate. — 
Kvans v. Owens, |1805J 1 Q. H. 227; 01 L. .1. 
M. (\ 50 ; 72 L. T. 51 ; 42 W. K. 227 ; 20 Sol. Jo. 
152; 15 H. 228, D. O. 


383. Reservoir formed from tribu- 

tary — For water supply.] — By Salmon Fishery Act, 
1805 (c. 121), the limits of a river shall be delined, 
& a fishery district shall be formed, for the purpose 
of the Salmon Fishery Acts, by a Secretary of 
State’s certificate describing flu* limits of the 
river A district, <fc by Salmon Fishery Act, 1805 
(c. 121), s. 2, “ river ” shall include “ such portion 
of any stream with its tributaries ” as may be 
declared in the certificate. Prior to 1815 the 
Whittle Burn in the county of N. was a tributary 
of the Tyne. In 1815 a water co., under powers 
given by local Acts, constructed works for flu* 
supply of water to a neighbouring town, by 
placing a dam across the stream of the Whittle 
Burn, & forming a series of reservoirs ; the water 
being taken by underground pipes from the 
stream into the highest reservoir, & from thence 
to the others. All water not required for flu* 
reservoirs was allowed to pass down a watercourse 
running outside the reservoirs into the ancient 
watercourse of the burn, down which it flowed 
into the Tyne. Sometimes all the water coming 
down the Whittle .Burn was taken into. A: 
impounded in, the reservoirs, A- none flowed into 
the Tyne. At other times all f he water flowed info 
fhe Tyne without having entered the reservoirs. 
There were outlets with sluices from the reservoirs 
by which surplus water flowed into the Tyne down 
watercourses also running info the ancient water- 
course of the burn. In 18(50, the lishery district 


of the; river Tyne was formed. «V the Secretary < 
State s certificate delined the limits as •• so much 
of the river Tyne with its tributaries ” as was 
situate (inter alia) in the county of N. : -Held; 
the. reservoirs were not tributaries of the Tyne 
within the meaning of the certiorate.'- -II aubotti i.* 
r. Terry (18S2), 10 Q. B. I). 121 ; 52 1, ,1. M. t\ 
21 ; 48 L. T. 2 it) ; 17 J. P. 120 ; 21 W. H. 280, 
1). t>. 

Annotati'ms : - Folld. George r. ('uipontir. 11SH3J ] q. R. 

DlStd. Eviuif* I*. Owen vS: .limes (ISiM). til | f . J. M. r. 

Refd. Dock r. rliuvhnmglt lli»U3), HI ],. t. II. : 

Moses r. lggo, | PJ0U] l K. It. .M0. 


384. 


Hv Salmon 


Fishery Act, 18(55 (c. 121), the limits of a river to 

be defined, A a fishery district is to he formed. 

for the purposes of the S ilinou Fishery Acts, by a 

Secretary of State’s certificate describing the limits 

of tin* river & district, & by s. 2 “ river” is to 

include “ such portion of any stream with its 

tributaries ” as mav be declared in the cert illrute. 

* 

Ju 18(5(5 the fishery district of the ri\cr Severn 
was formed, <V the Secretary of State’s certificate 
delined the limits as being (infer aha) “ so much of 
the river Severn »V: of the river Vvrnwv \ of all 
other tributaries of the river Severn as is situate 
within the county of Montgomery ” ; in 18(57 a 
second certificate further delined the limits as 
including (inter alia) “ so much of the tributaries 
of the river Vvrnwv ” as was in Montgomery 
shire, in 1882 a third rerl iticate included in tin* 
district “all tributaries of the river Severn’’ in 
that, county. In 1880 the rorpu. of Liverpool 
obtained an Act of Parliament, iV in the eveivi.se 
of the | lowers given 1>\ such -Vet constructed a 
reservoir by means of an embankment across the 
valley of the Yyrnvvy for the purpose of supplving 
Liverpool with water; tin* Act. authorised them 
to collect, divert., impound, iV us<* all the waters ol 
the Yyrnvvy A- all its tributary streams at A above 
tin* point at which the embankment of the reset* 
voir crossed tin* river ; but the corpti. were, before 
using the water for their own purposes, to cause to 
flow & be discharged from tin* reservoir into the 
river Vyrnwy within forty chains of tin* foot, 
of the embankment a regular, equal, constant, 
^ daily supply of water, called t In* daily compensa- 
tion water; additional monthly compensation 
wal ei- was also provided for. After the completion 
of the reservoir, the requirement s of the Act as 
to the compensation water were duly complied 
with : —JJcld: the reservoir was lint a tributary 
of the river Severn within tin* meaning of the 
certificates. A: was therefore not within the juris- 
diction of the board ol conservators of tin* Severn 
fishery district.- GeoI'oi*: v. ( a^it:n i e*J* J ' j 
1 Q. B. 505; (58 L. T. 711 ; at J. I . oil ; 11 
W. H. 2(5(5 ; 27 Sol. Jo. 2*7 ; 5 K. 2(5(5. 

Annotation : Expld. Stead r. Nk'fmlui MJMM >. Ml L. A. K. It. 

385. - - - Pond formed In stream No 

commercial purpose.^ - Hesp. was lishing will h*»ut a 
licence from tin* fishery board of the dihtint in 
one of three ponds made by damming up 
intervals a brook which flowed into ' 

riv r ers named in the certificate of the > ' 

State defining tli« y d.Htn. f . 1 j "ili, 

hail not been marie imrl.T any Art of I Mluaw l t 

or for commercial imrpowM : If' 1 ' 1 ■ , 4 *“ ) 1 . 

wax n tributary within Salmon l iKl.ery A*l. _ 

(<• 121). k rest), conbl be eonvieted of » ,'« 

without a lir enee.- <*ooK e ri.AKIcmeji ;-'* 1 '' 0 ^ 
7.') I.. .r. K. U. 3.'12, n. ; !H 1- 1 ■ I1, ’ 


J. J*. 2.72, D. (■■ 

Annotation : -Folld. 


r. 


.. 15. -M0. 




Fisheries. 


I Sect . 1 .—Fishery districts and fishery boards ; Sub- 
sects, 1 & 2. Sects, 2 

886. Mill pond.] — From a stream, 

which waa a tributary of a salmon river, a mill 
race wae conducted to certain mills. For the 
purpose of increasing the water power to the 
mills a triangular mill pond was constructed 
opening out of the mill race, So the water flowed 
backwards So forwards from the pond to the mill 
race, the water in the pond So race being always 
at the same level. All the water ultimately, after 
turning the mills, returned to the stream : — 
Held : the mill pond was a tributary of the stream, 
So persons flwhing in it required a licence from the 
fishery board of the district. — Moses v. Igoo, 
[1006] 1 K. B. 516 ; 75 L. J. K. B. 331 ; 94 
h. T. 548 ; 70 J. P. 251 ; 50 Hoi. Jo. 343 ; 21 Cox, 
0. 0. 136, D. C. 

387. Fishery board— -Liability to income tax.] — 

A fishery board acting under the provisions of 
the /Salmon So Freshwater Fisheries Acts, 1861 
to 1892, does not carry on a business analogous 
to a trade, So any balance of the moneys received 
by it for fishing licences or for penalties recovered 
from offenders over So above the expenses of main- 
taining the fishery does not constitute a profit 
which is assessable to income tax. — Severn 
Fishery Board v. O’M ay, [1919J 2 K. 11. 484 ; 
89 L. J. K. B. 9 ; 121 L. T. 371 ; 7 Tax Gas. 191. 


Hun - sect. 2. Constitution, Powers and 
Proceedings of Fishery Boards. 

Application of Salmon Sc Freshwater Fisheries 
Act, 1923 (c. 16).] — Sec Salmon So Freshwater 
Fisheries Act , 1923 (e. 16), s. 11. 

Constitution Sc appointment of fishery boards.] — 

Sec Salmon A. Freshwater Fisheries Act, 1923 
(c. 16), ss. 41 *51, 92 (1), selicd. 111. 

Proceedings Sc powers of fishery boards.] — 

Sec Salmon So Freshwater Fisheries Act, 1923 
(c. 16), ss. 52 -58. 


Sect. 2. -BYE-LAWS. 

*SY<\ tune, Salmon So Freshwater Fisheries 
1923 (c. 16), ss. 59-60. 


Act 


388. Bye-law as to nets — Validity of — Prohibi- 
tion against use of all nets — Except one specified 


kind.]— By Salmon Fishery Act, 1873 (c. 71), 
s. 30(11), it was provided that a board of con- 
servators might make bye-laws for the better 
protection, preservation, & improvement c^ the 
salmon fisheries within their district, to regulate 
during the annual So weekly seasons the 

usemthin any river of nets for fish other than 

salmon, when such use at such taaes LF^iT 
dicial to the salmon fisheries. A board of con- 
servators made a bye-law that it should not be 
lawful for any person to use any net whatever 
inside the bar in any public water of their fishery 
district, except a trawl net, between Bee. 1 So 
Apr. 30, both inclusive. Upon an information 
under the above bye-law against fishermen for 
using a draft net inside the bar m a public water 
of the fishery district, on Apr. 13 the magistrates 
found as a fact that trawl nets cc >uld not be 
advantageously used by fishermen m that part of 
the river, So that certain other kinds of nets could 
be used without prejudice to the salmon: BeRJ ; 
the bye-law was ultra vires So invalid, So the 
conservators had no power under Salmon r ishery 
Act, 1873 (c. 71), s. 39 (11),. to make a bye-law 
which was not a mere regulation, but an absolute 
prohibition for a definite time, of the use of nets 
which were not prejudicial to the salmon fishery. 
Piih.hu r. BKUHY (1888), 59 I,. T. 230 ; 53 J. 1 . 
0 ; 1 T. I,. K. 1527, D. C. 

Certain nets non-lnjurlous 

1 1 . c 


389. — j - c 

to salmon.] — A bye-law made by a board of con 
servators prohibited all nets used for fish within 
certain limits. Justices found as a fact that some 
nets there used were not prejudicial to salmon, So 
held the bye-law as in excess of the powers given 
by Salmon Fishery Act, 1S73 (c. 71), s. 39 : 
field: the justices were right, So they were the 
proper judges of the fact whether nets prcjihbped 
the salmon fisheries.— W ood r. Venton (1890), 

51 J. 1\ 662, L). 0. 

390. Prohibition against use of par- 

ticular net — Power to determine “ description of 
net.] — By Salmon Fishery Act, 1873 (e. 71), s. 3.., 
a board of conservators may make bye-laws to 
determine (infer alio) “ the length, size, So descrip- 
tion of nets . . . for taking salmon Iical . 
a bye-law made under this sect, which prolubitcu 
the use of particular kinds of nets was not ultra 
vires , since the word “ description ” did not Jimit 
the board of conservators to making regulations 
as to the characteristics of the particular kind 
of net. — Clayton r. Feirse, [1904] 1 K. B. 4-4 ; 
73 L. J. K. B. 268 ; 90 L. T. 119 ; 08 J. 1 . 233 ; 

52 W. K. 195 ; 20 Cox, C. C. 596. 

901 DtraJaw ac i A nine a KAflisnn Affecting “ all 


PART V. SECT. I, SUB-SECT. 2. 

A. District board of fisher ic# — - Itrcon - 
vtituiumof.] -A district board had been 
oouatltuU'd under Salmon Finht'rios 
(Scotland) Act, 1802, for the preserva- 
tion of the linhoricH in the district, but 
had HuhNcquciitly iap^d ui«m the 
expiry of the three year»* term of 
ofnoe of those who wore first elected, 
without a new board having been 
elected. The ct. in the absence of any 
statutory diivctiou upon the aubjeet 
granted the prayer of a Petition by 
two of the proprletora uualitled under 
tbo Act, asking a remit to the Mhcriil 
to reconstitute the boartl aovording 
to the forms etuteted by the Meet, in 

the case of u tirst election .- -i 

■* *-«. 

(CtTof ssi»»r. j ‘ 81 SCOT. 

b. — * — Title of board to rur for 
interdict.) — Under Salmon Fisheries 


Acts, 1862 & 1868, fieherj- board h have 
power to Hue for penalties for offences 
undt r tiie Acta, & to apply summarily 
to the sheriff for the enforcement of 
rules & regulations made by them. 
In a note of suspension & interdict 
brought by a fishery board at common 
law to prevent perwona fishing in a 
maimer alleged to be illegal ’.-—Held ; 
complalncrs, being merely a statutory 
boat'd with statutory remedies, had no 
title to sue. — T ay Distiuct Fishery 
Hoard r. Uobkktron (1887), If* 
It. (Ut. of Sess.) 40 ; 25 Sc. L. U. Al. — 
SCOT. 

. ou'utr of 

fishery.) -Au assess nicut was 
l l*y a district fishery board 
on the proprietor of au estate who 
had the right to the salmon fishing 
in the river ex adrerso of his estate 
Held : the district board were entitled 


to aasosH defender in respect of this 
entry.— Don District Hoard v. 
HlTtNKTT, 1 1918] S. V. 37 ; 55 Sc. L. 11. 
90. — SCOT. 

PART V. SECT. 2. 

d. Bye-Jaw as to preserving good 
order.) —The power to make regulationa 
for ** preserving good order among 
persons engaged in fishing " which is 
conferred upon the Governor-In- 
Council by Fisheries Act, 1908, e. (/ ). 
will not cover a regulation forbidding 
the owner or crew of any licensed 
fishing boat to •* carry on board any 
flroarniN ” unless ** authorised to do 
so in writing by tbo collector of 
customs.— Joroehskn r. Ridinus, 

1 1 9 1 7 ] N . 7u L. R. 980.— N.Z. 

e. Bye-law forbidding talcing of 
trout— Baring close season— VcdutUy 
of.) — A regulation made under Fisheries 
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kinds of fish known as river fish Eels included 
therein— Thames Conservancy Act, 1864 (c. 113), 

s 05 .] Thames Conservancy Act, 1864 (c. 113), 

6 * 65, empowers the conservators to make bye- 
laws for, amongst other things, “ determining 
the times during which the taking of any particular 
or specified kinds of fish shall not be practised.” 
One of the bye-laws made in pursuance of that 
authority was as follows: — “The following 
respective periods shall be deemed to be the fence- 
season in the upper river, i.e, (a) For salmon, 
salmon-trout, & trout, the period between Sept. 10 
in each year & Mar. 31 following, both inclusive ; 
( 6 ) For pike, jack, perch, roach, rudd, barbel, 
bream, chubb, carp, tench, grayling, gudgeon, 
pope, dace, crayfish, bleak, minnow, & every kind 
of fish known as river fish, except salmon, salmon- 
trout, & trout, the period between Feb. 14 in each 
year & May 31 following, both inclusive ” : — 
Held : “ eels ” are included in the general words, 
“ every kind of fish known as river fish.” — Wood- 
house v . Etheridge (1871), L. It. 6 C. P. 570 ; 
21 L. T. 709 ; 30 J. P. 23. 

392. Prosecution for breach of bye-law — 
Refusal of justices to convict — Bye-law held to be 
unreasonable — No grounds for such opinion stated.] 

— Where justices refused to convict for a breach 
of a bye-law prohibiting fislxing at certain distances 
above & below a weir on the ground that such 
bye-law was unjust & unreasonable 1 , but did not 
set out the finding of fact upon which they arrived 
at this conclusion in the case stated by them for 
the opinion of the ct. : — Held : as primd facie the 
bye-law was valid, & there was nothing to show 
what was finding of fact by the justices on which 
they decided the bye-law to be unreasonable, 
the case must be sent back for the justices to 
convict. — Onions v . Clarke (191 7), 86 L. J. K. 13. 
710 ; 116 L. T. 335 ; 81 J. P. 77, I). C. 


Sect. 3.— INSPECTORS AND BAILIFFS. 

See, now , Salmon & Freshwater Fisheries Act, 
1923 (c. 16), ss. 66-72. 

393. Powers — To seize nets — In private 
fisheries.] — Water bailitf of the river Thames 
cannot justify seizing nets in a private fishery. — 
Bulbkook v. Goodeiie (1765), 3 Burr. 1768*; 1 
Wm. 131. 569 ; 97 E. It. 1089. 

394. To institute proceedings — Without 

authority from fishery board.] — Appit. was sum- 
moned for fisliing without a licence, in a fishery 


district subject to a hoard of conservators, upon 
the information & complaint ot reap,, a vluly 
appointed water bailiff in the employment ol Vive 
board. It was not proved that resp. was autho- 
rised by the board to institute the proceedings : — 
Held: the penalty for the offence could only be 
recovered by the hoard of conservators, & there- 
fore resp. was not entitled to institute the pne 
ceedings, & appit. was not liable to be convicted, — 
Anderson v. Hamlin (1890), 25 Q. 13. l). 221 ; 
59 L. J. M. 0. 151 ; 63 L. T. 168 61 .1. P. 757 

17 Cox, C. C. 129, 1). C. 

Annotations : — N.F. Pollock t\ Mom** (1891), u;i L. j, M, <j. 

40 \V. It. 383. Mentd. Foster r. Fyfo, 1 1 XlMi | 2 g. lVlul. 


395. Fisheries Act, 1891 (c. 37 ), 

S. 13.] — Above sect, provides that- the powers 
conferred on any authorities or otlirers by former 
Acts relating to sea fisheries, salmon, A freshwater 
fisheries, “ shall not he construed as limiting or 
taking away the power of any otlier person to 
take legal proceedings for the enforeement of any 
such Act or of any bye-law made thereunder “ : 
Held : under this sect, resp., a water bailiff, was 
entitled to take proceedings against appit. for 
illegal fishing without being specially authorised 
to do so hy the fishery hoard, who employed him. 
notwithstanding the derision in Anderson \. 
Hamlin , No. 391, anle, which was superseded by 
this enactment. — Pollock r. Mosin (1891), 63 
L. J. M. V. 116; 79 L. T. 378; 58 ,1. 1\ 527 ; 
17 C/ox, C. 0. 737 ; 19 K. 169, lb 


396. 


To enter on lands — When authorised 


by board - Penalty lor resisting entry.) —A water 
bailiff, who lias an order signed by the chairman 
of the conservators, authorising him to enter 
upon all lands adjoining any salmon river within 
the fishery district, has a “ special order ” within 
36 cV- 37 Viet. c. 71 , s. 37. Any owner of lands who 
resists such bailiff in entering his lands, incurs the 
same penalty as resisting a constable under 
Prevention of Prime Act* (e. 1 12), s. 12 ; 18 A 49 
Viet. c . 75, S. 2. JIeseltink t\ Mykil.s (1891), 
58 i\ 689, 1). 

397 . To search -Nets, baskets , bags, etc . 

—Pocket included In term “bag."j B> s*ltn"n 
Fish, ry Act, J873 (c. 71), s. 36. “ \n> water 
bailiff appointed under Salmon Fislieiy A ( 'ts, 18 > 

1o 1873, acting within tin* limits of Ins district, 
may . . . search A examine all m‘!s, baskets, 
bags, & other instruments us**d m fishing <>r i , t ' 1 
carrviiig fish bv persons whom there is i * ■ 
cause to suspect of having possesion oi 
illegally caught,” \ any p« i-hoii refusing to allow 
SU. I. Kcai-rli is to hi- li-iU'- to u v. <>u 111 

hi-ttriiii: of iui information " ,r 


Act, 1 90S, providing that no accli- 
matisation society shall during the 
close season take trout for the purpose 
or pisciculture from the waters of 
any river or stream within the 
boundaries of any other acclimatisation 
district without the consent of the 
ucclimat (nation society from within 
whose rivers it is proposed to take 
trout being first obtained in writing 
is intra vires & valid. — Southland 
Acclimatization Society r. Otauo 
Acclimatization Society, 11918] N. Z. 
L. H. 624. — N. Z. 

f. 13ye-law as to rlosc seasons .] — 
The bye-law of the Colors, under 
Salmon Fisheries (Scotland) Acts, 
1862 & 1868, made " with respect to 
the due observance of the weekly 
close time ** & enacting that a clear 
oiKmlng shall be made " & kept fice 
from obstruction # * in the pouches of 


every stake -net, had not been con- 
travened by the owner of a stake-net 
placed in situ for fisliing in a tidal rivet, 
who had closed the pouches of bis le t 
during the last III bouts of the wrekJv 
in respect that, dining 
of t hose 3 i 
on dry land 
tide. — < 

1914] 8. <_\ 


close time 
1 he h hole 
had been 
ebb of the 
Hikkell, 


hours the net 
owing to Hh 
v ( E \iu.) * 
(.1.) 92; »*l 

Sc. L. K. 309 ; 1 S. L. T. 217. SCOT. 


PART V. SECT. 3. 

g Powers — To scorch. J— * Wal« r- 
are not entitled to seareh a 
person whom they suspeet to be 
guilty of illegal fishing miles* they 
previously apprehended him upon what 
they Iwlieve to be good grounds, or 
unless they have u warrant to search 
him.— J ackhon r. Stevenson (Is'jTl 
24 It. (Ct. of 8ess.) 38, J.— SCOT. 
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Fisheries. 


Sect. S.—InApedors and bailiff#. Sects. 4 5: 

bub-sect L, A .. B. & CJ 

o^f a ^/i W l 1 ^ 8 P oc ^ e t to be searched under 
of£w* 3ct * the Juices found that the pockets 
of ^L - COat ,? y ore frequently used for the purpose 

fln^ y . mg 9“ h : ~7 HM : ^ving regard U> that 
m f S’ l4i ?P*. 8 pocket was a “ bag or other instm- 

Arl t i«7^ l / ,ll ^* t v hc ‘ uu'aning of Salmon Fishery 

liuim J*V (t \ 71 ; ,?* 3b. — 1 Taylor v. Pritchard, 

WIoj HiS 3 , 20; 79 J * K * 710; 103 
L ‘ J * 2 ~ 4 I 74 J. P. 372 ; 20 T. L. It. 400. 


tm TT..^ nder Thames Conservancy Act, 1857 
(C. CXlvil).] See Sect. 10, sub-sect . 2, post. 

— To produce Instrument of 
f wy men -* Before exercising powers.] — A walei 
omiiiT appointed urxler Salmon Fishery Acts, 18<»5 
(c. JJl) & 1873 (c. 71), is bound before attempting 
U) exercise his power of searching boats, etc., used 
in Osbmg to produce the instrument of his appoint- 
men t.--li ar.n a< ’ott r. Passmoh k (1887), 10 

Q. 11. 1). 7.> ; 51 J. P. 821 ; 25 W. it. 812 ; sub 
iiom. Iaknacott r. Pamhm< irk, 5<l L. J. M. <’. 00, 

Annotation : - Distd. L’uwicr r. Jones (IHiM)), . r , 1 J. p. o«0. 

7 " w bat is sufllcient production — 
Production when too dark to be read. I — (\ a 

water hail i IT, Went to search tin* boat of J.’ A 
o d him that iie, <’., had his warrant of appoint- 
ment in his hand, A ottered it to be read, but it, 
being dark, J. said lie could not read it : Held • 

I h< b,r w/Vr W1 ‘,T wn A n K iri refusing to convict 
* ; , s!st ing ( . oil the ground that <’. had not 

hTsh,^r ( \ V IS i JU* l> / oiri i , I ri0Ilt pursuant to Salmon 

r> t ' j : I*. liw.M. r. 8 - r ‘’"'' K “ w - JoNKS 


Sj.; t T. 1. LICENCES. 

* l , ’ri's]uvntrf Fislicrivs Ail, 
ju-m (o. jiij, hs. irj (i). 

nf ^V? 10 lntentl °n to catch prohibited fish - Use 
J f vv? C r ,e M 0r Prohibited Osh - Fixed englnes.J - 

pod bhONAltP, J.YX1-: V. Fexnki.l, JN’o. ill, 

No 0 h^o«t. -J Maw r. Ho.xomay, 

4 . 02 * N1 8ht lines for eels.j — H. set in 

eeIs Vt,, Nr m f a li f lK ‘ ry dlstri( ; t lines to catch 

CUS. i\o trout Wen* caught, but the lines were 

reasonably calculated to catch trout : ~HcUl • 
11. was bound to take out a licence to use the lines 
-Hill r. tiKoiuiE (1880), 44 J. 1>. 421, D, C. 

ushuf *a~~n«»t nf ~ Nets.] S., a tislierman, was 

dhitriet xvO »t f ♦ al r mcsh m 11 ^won lishery 
district, without a licence, lie shot the net, 

several times in places where salmon are usually 

caught, <V the not was calculated to catch salmon 


5 : but he was fishing for sea fish, & when he caught 
salmon he threw them out of the net, retaining 
^ er only the sea fish : — Held : the justices were right 
in convicting S., for as the net was calculated to 
ise ca ^ c ^ salmon, 6c was so used, it was immaterial 
t whether salmon were caught or intended to be 
caught or not. — Hhokt v. Bastard (1881), 40 
£ J. P.580, D. 0. 

^ Annotation : — Reid. Moses v. Itay\vood (1911), 105 L. T. 70. 
13 — .] — See, also , No. 429, post. 

404*. Rod & line.] — By Salmon 

Fishery Act, 1805 (c. 121), s. 35, any person fishing 
with a rod 6c line for salmon, or trout, without a 
proper licence shall be liable to a penalty. Kesp. 
>f was fishing for bait with a rod & line, without a 
i licence, with no intention of catching prohibited 
5 fish : — Held : lie was not guilty of an offence under 
A Salmon Fishery Act, 1805 (c\ 121), s. 35.— 

1 Marshall v. Richardson (1889), 58 L. J. M. V. 

- 45 ; 00 L. T. 005 ; 53 J. P. 590 ; 10 Cox, C. C. 

I 014, J). C. 

405. Use of net — Grant of licence for— To whom 
licence applies— Persons assisting licensee.]— Under 
-8 & 29 Viet. c. 121, a licence may be gi*anted to a 
person for the use of a net for catching salmon, 

A a penalty is imposed upon any person for using 
a net without such licence. A. 6c B. had such a 
licence for the use of a net, Sc on a certain day they 
<v the two resps. wen* together using two coracle 
nets, each of which required tlx* assistance of 
two persons. A. A B. were using one* net, Sc the 
;w° w*sps., who had no licence, were using another. 

J he justices found that no fraud was intended. Sc 
as one of the licences would have conferred the 
right to the assistance of one of resps., Sc the 
licence therefore woiild have protected all four of 
// '? u *y dismissed the information: — 

fjfiV' t»M‘y were right. — Lewis v. Arthur 
(1«iJ),21L. T. 00; 35 J. P. 187. 

406. -- — What constitutes use — Intention — 
Although net not actually In water.]— Moses v. 
Haywood, No. 121, post. 

- .] — See, generally. Sect. 5, sub-sect. 1, 1)., 

JHWI. 1 

407. Licence for rod & Une— Extent of Ucence— 
se of night lines included.] — In a fishery district 

the scale of licences included, lor trout, rod Sc 
Une, Is, ; for the use of night lines, 5*. L. took 
out a rod Sc line licence, Sc also, without further 
licence, used a night line. On being charged for 
without a licence for night line, the justices 
held tiie rod Sc line licence to include* the use of a 
night line: Heidi the justices were wrong. — 
\\iLLiAMs r. Long (1893), 57 J. 1>. 217 ; 37 Sol. 

Jo. 2, >3, D. C. 

JUS, , ,, Use of three rods & lines — At 

same time.]— Keep., who held a licence autliorLsinc 

•V! ■ & char with a rod & line 

within the Units of a fishery district, fished with 
three rods it three lines at one Ac the same time. 


°®£V r ,in< ler F»Nherit k .s Ad (R. S { ’ 
o. 9,», a. 19) )mtl iuii»ru|H'r)y st'ized it 
(|uuittit> of lis)i ib beiiiK ilh'irallv 
<Muwht with i nos. In u„ nSlo?i 

Hlfainst Uu' oflhvr : — Held : ns ho was 
a . ,ls * K ‘ry oltloor in ek*izing 
the Onh. A not as a just too of the* iioaiv 
o.r officio, utitiiT KishorU's Act, ho was 
no mitithnl to not iev of action - 

VlL—CAN M,ukk (» 890), 99 N. 11. K. 

m. Offrncr not u'ihumA by in- 
spcctor — A cetHxily to prosecute 


common infarmtr.)-- \ Ashot v in* 
«lH'ctor was oompluinaiit ina case of an 

ontJilh. ,^hory laws committed 

outside his district, & not in his 

J** 11 ‘omiuoii informer, it not beinir 

should* i"? » n t lat a ! 00lunu ’ u informer 
Hbo dd bo an oyo-witnoss of the event, 

MCohmu^k r. Cauroll (1910), 45 

PART V. SECT. 4. 

n. Xon -production of licence. 1 


Appit. was convicted under fisheries 
ivmuatioua. w hich provided that every 
person fishing should, on deinatui, 
produce his licence, the contents of his 
creel Sc bis bait. Appit. had a licence 
to fish. After fishing & when twenty 
J> ^ “V s from the spot whore he bad been 
fishing, a Linger aecosteii him & 
demanded his licence. As he was in 
a hurry & the licence was at the 
bottom of his car, under his fish & 
gear, be said ho would post it. The 
ranger consented, but as appit. did 
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The scale of licence duties fixed by the con- 
servators & approved by the Board of Trade was 
i inter alia) as follows : “ For each & every rod & 
line, one shilling.” Justices dismissed an informa- 
tion charging resp., under Freshwater Fisheries 
Act, 1878 (c. 110), s. 7, with unlawfully fishing for 
trout without having a licence in force autho- 
rising him so to do : — Held : resp. had com- 
mitted the offence with which he was charged, & 
have been convicted. — Comrridge v. 
Harrison (1895), 64 L. J. M. C. 175; 72 L. T. 
592 ; 59 .T. P. 198 ; 11 T. L. R. 305 ; 39 Sol. Jo. 
365; 15 R. 327. 

409. To what fish applicable — Dead fish — 
Washed up by tide.] — C. was charged with unlaw- 
fully taking a salmon by means other than a. 
licenced instrument contrary to Salmon Fishery 
Act, 1873 (c. 71), s. 22. A salmon of 27 lbs. was 
one day left on the tide retiring, & C. picked it up, 
A took it home. There was no evidence whether 
the fish was dead or alive when picked up, but 
before being picked up it had been attacked by 
gulls: —Held : the justices were right in holding 
that the sect, applied only to taking living fish. - 
Hazard v. Hooke (1890), 55 J. P. 102. I). 

Annotation : — Refd. Stead r. TiUotscm (1000), 1 1 Sol. Jo. 212. 

410. Dying fish — In poisoned stream - 

Taker not necessarily poisoner of stream.]— To 

take dying trout by hand from a poisoned stream 
is an offence within Salmon Fisheries Act., 1873 
(c. 71), s. 22, as extended to trout, or char by 
Freshwater Fisheries Act, 1878 (e. 39), s. 7 ; *V 
the offence is complete notwithstanding the 
absence of evidence to connect the person so taking 
them with the poisoning of the stream. — Stead 
r. TlU.OT.sON (1900), 69 L. J. Q. B. 240 ; 61 J. 1*. 
343 ; 48 W. R. 431 ; 16 T. L. R. 170 ; 11 Sol. Jo. 
212 . 

To what waters applicable.] — See Part V., 
Sect. 1, sub-sect. 1, ante . 


B. Use of Roe . 

, Sa i mon * Freshwater Fisheries Act, 

1923 (c. 16), s. 2. 


C. Fixed Engines. 

See, now , Salmon A- Freph water Fisheries Act. 
1923 (c. 16), ss. 11, 92 (1). 

1n*\^ re f > raWn £*] — v * Howard ( 1 S .~> 7 ), :W 
-L* I . O . S, 119. 

412. Salmon cage— Attached to dam.! Mon 

ton v. Wilby, No. 172. 


413. Putchers —Ancient right -In operation at 
passing of Salmon Fisheries Act, 1881 (c. 109) 
User for over forty years.] IIolfoud »\ UKoitur., 
No. 


414. Putts - No intention to catch prohibited 

fish.]-— Where putts or baskets \\«iv used in a 
navigable tidal river for catching Hat lisli, A by 
means of a. wire guard salmon were said to be 
prevented from being caught thereby: Held: 
the putts required a licence from tin* board of 
conservators of the district, for they came within 
the definition of fixed engines, whereby salmon 
art', caught, though not intended to Im* used for 
salmon. Lyne v. Leonard, Lyni*: r. Fennell 
( 1 S6S), L. It. 3 Q. It. 156; 9 It. A S. 65; 37 
L. J. M. <\ 55 ; IS L. T. 55 ; 32 J. P. 122 ; 16 
\V. It. 562. 


Annotations • Distd. Wilt Is I. ness tlsTli. L. Ik. •"» Q. in 

228. Apld. Short r. Mustard (IHSI I. Hi J I*. 5HU. Conttb 
Marshall r. Itiehurdson ( 1 kmii ), .'>s I.. J. M. < ’. L'». Apld* 
Maw r. Holloway, It'.MII 3 K. 6. MM. Reid. Moses »• 
Haywood (1911), 105 L. T. 70. 


415. Wooden platform Leading to eel trap - 
Fixed to apron of weir. 1 Maw r. Ilui.um ay. 
No. 453, post. 

Fixed nets.! See Sect. 5, sub-sect. 1, l>. (5). 


Sect. 5 — PROHIBITIONS AS TO TAKING AND 
DESTROYING FISH. 

Sub-sect. 1. — Prohibitions as to Modes of 
Taking and Destroying. 


A. Use of Lights, Spears, etc. 


See , now, Salmon 
1923 (e. 16), s. i. 


A Freshwater Fisheries 


Act, 


416. Destruction of engines By whom carried 

out — By any person.] -Salmon Fishery Act, 1*61 
(c. 199), k. 1 I, gives a right to any person to Kei/e 
A' destroy fixed engines for catching salmon in 
inlrnd or tidal waters, A such power is not routined 
to conservators or overseers for the preservation 
of salmon, appointed under the Act. \\ I M.l \ Ms 
v. Black waij. (1*63), 2 II. «V 33 ; 2 New Bep, 
39 : 32 L. J. K\. 171 ; S L. T. 252 : 27 J. P. 501 ; 
9 J„r. N. S. 579 ; I 1 W. It. 621 ; 159 K. H. 15. 


not post it tin information was laid 
against him : — Held : when his licence 
was demanded applt. was “ not 
hshing *’ according to the regulations. — • 
Reynolds r. Cotlkdick. 1 1U2J] N. Z. 
L. It. 1103. — N.Z. 

PART V. SECT. 5, SUB-SECT. 1.— A. 

o. Fishing bu means of brush weirs 
trays.] — DoftH. were prosecuted for 
tlHhing l»y means of bnish weirs tk. 
traps. The weirs were form<»<t by 
brush leaders from the shore with a 
pound at the extreme end. At low 
water the weirs were dry, 6c. at neap- 
tide there would be some four feet 
of water therein. The traps were 
constructed by means of a loader from 
the shore & a poimd at the end formed 
by netting stretched on polos or stakes 
»<st upright in the bed or bottom of 
the water. Boats were sometimes, 
but not always, used to take the 
ftsh from the weirs & traps : — Held : 
nshing by Buch means was not " deep 
«oa Ashing ” within It. S. t\. c. 95, 6c 
the regulations made thereunder by the 


Governor J lenoral -in -Council. It. 
KlJiItllHiK (1H95), 5 Exeh. C. 

CAN. 

PART V. SECT. 5, SUB-SECT. 1.--C. 

p. Drift vets. J— In a tidal chiinnH 
adjoining Lough Foyle drift net** 15 
feet deep 6i 001) yanls long ore iwimI 
b»r the capture of saliii<*n by night. 
Cork floats are attached to tie* top 
of the net & lead weights to the bottom 
to keep it vertical in the water, i he 
net is gradually paid out from the 
stern of a boat 6c, when fully stretched, 
one end of It is attached by a rope 
to the boat to prevent the net from 
being lost, A the other end is left fnv 
111 the water The host is not moored 
or anchored Sc the net is not pulled 
but moves with the tide. The salmon 
are caught by striking the net A 
becoming enmeshed in it. 1 he net is 
left in the water so long as It remains in 
good Ashing form, usually from fifb-en 
minutes to half an hour. Sc it is then 
boarded with the* fl-Hh, Jtriffc in 
Ireland arc licensed, 6c ill many 


JikI i jet h bye laws reguluting Iheir 
ha\'* t»«*eii miMle, lllidiT Fishe 
< Ireland) Acts : Held: the drift nets 
r«* not fixed engines. Imsii *o< IK’I V 

r. IJ \nou», 1 19121 A. C. 2^7 . IR. 


Q 


t Fiifacii t*. in\i« 
*’L. It. NFLD. 


SCOT. 

( Hf(/ //// 


o'Iionm.1.1. r. Mu.- 
Mid. L. 1L 5s NFLD. 

Kin. iIukiJ r. 
i y t Ji. ttl. of Sens.) 

On 

of r njtloyer. i In a - 
iMing a Axed .... to Fateh 
in in the railway Kiilli eoiitruty 
<v Viet. e. 109, h, II, Jt 
>n Kisherlen (K*‘<itland) Art .1 Hfl., 
H was found by the sheriff that 
•d were fishermen in the emplo; - 
of the tenant of the Kiilmr i 
ifw in ouestlon, 6: tiiat th« y 
the alleged Ax«*d engine cony 
d of in isearrliiiio* with their 

r's Instructions field: «' 
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Sect . 5. — Prohibit ions as to taking and destroying 
fin k : Sub- sect. A: I). (a) dL* (5).] 

*SW, note, Salmon A Freshwater Fisheries Act, 
1023 (o. 10), s. 11 (2). 

Not Intended to catch prohibited fish.] -See No. 

414, ante , No. 452 jpost. 


]). Sets, 


(a) In (Sen 

\ note, Salmon Ac Freshwater 
>23 (c. 10), HH. 0, 7, I I, 02 (1). 


Fisheries 


Act, 


417. Definition of “ mesh.”] - The ordinary 
definition of ** mesh ” is the space from thread to 
thread (WimiTMAN, ,1.).- Thomas r. Evans 
( I H. r »H), E. II. A E. 171 ; 27 l,. . 1 . M. <\ 172 ; 31 
E. T. O. S. OH ; 22 .1. 1*. 308 ; 1 Jur. N. S. 710 ; 
0 W. It. 107 ; 120 E. It. <172. 


418. Trammel net - - Enclosing net of regulation 
mesh Illegal.) -I>. fished in a salmon river with 
a trammel net , which consisted of a legal meshed 
net, enclosed between two larger meshed nets, 
called walls or haimnies, A the centre net hanging 
loosely A being fuller ; when a Osh struck against 
the three-fold net it drove the centre net through 
the large tueshed net behind, thereby making a 
bag or purse, in which it was entangled A so 
caught: Held: there was evidence to justify 

the justices in convicting D. under Salmon Fishery 
Act, 1801 (c. 100), s. 10, of using two or more nets 
so as practically to diminish their mesh.-- Donn 

r. Akmuii (1807), 31 ,1. 1\ 773. 

418. Net of Illegally small mesh Whether mere 
possession an offence Intention of catching 
salmon.] A lishing net with an illegally small 
mesh is not a “ like instrument ” to a snare within 
the meaning of Salmon Fishery Act, 1801 (c. 100). 

s. 8, as extended by Salmon Fishery Act. 1873 
(c. 71), h. 18 ; A, therefore, the mere possession of 
such a net, although with the intention of catching 
salmon by means thereof, is not an offence within 
those Acts.- .Ionics A Pauiiy r. hvvncs, (180SJ 

1 Q. 11. 405 ; 07 E. .1. tj. 11. 201 ; 78 E. T. 14 ; 

02 .E 1\ 182 ; 1 1 T. E. H. ISO ; |8 (’ox, <’. <’. 700, 
D. U. 

420. Not intended to catch prohibited fish 

— Capable of doing so.] 1 > \ \ i ics c. Evans, No. 
148, 


421. “Using 0 net What amounts to -Net 
ready for but not actually In use.] Neap., who was 
in a boat with another man in a river in a fishery 
district when* salmon wen* usually caught, got 
out of the boat A walked near the edge of the river 
looking for salmon. A click net, in size A shape 


resembling a landing net, was in the boat for the 
purpose of being put into the water when a 
salmon was seen near the surface. Kesp. had no 
licence to use the net, A when interrupted by a 
water bail ill the net was dry, not having been put 
into the water. Upon an information charging 
resp. with having used the net for catching salmon 
without having a licence, contrary to Salmon 
Fishery Act, 18(15 (c. 121), s. 3(1, the justices held 
that' there was no evidence t hat the . net was 
“ used ” for catching salmon A dismissed the 
information : - Held : as resp. had begun to 
search for salmon A had the net with him ready 
for use, lie was “ using ” the net for catching 
salmon within the meaning of the sect., though 
lie had not actually put the net into the water.--- 
Musks r . Haywood, [1011] 2 K . IX 271; 80 

E. ,1. K. IX 823; 105 L. T. 7(1 ; 75 J. P. 203 ; 
22 Cox, U. C. 51(1, IX C 

Not intended to catch prohibited fish.] — See 

No. 403, ante. 


{b) Fixed .\ets. 

See , non\ Salmon A Freshwater Fisheries Act, 
1023 (c. 10), ss. 0, 7, 11, 02 (1). 

422. Stake nets.] Salmon fishing with stake 
nets : — Held : to be illegal. — Daboleish r. Atiioi. 
(IM kk) (1810), 5 Dow 282 ; 3 E. H. 1330. 

A n notations ; -Held. Kintorc v. Forbes (1828), 4 Illi. N. S. 
48.) ; Horne r. Mackenzie ( 1 83!»). 0 (’1. & Fin. 02S. 


423. Only If used in fresh water.] — At 

the trial of an issue as to whether certain stake 
nets A other engines were placed in situations 
prohibited by the statutes regulating the salmon 
fisheries, tin* judge in the course of his direction 
to the jury, after defining estuaries as spaces 
between the strictly proper river A the strictly 
proper sea, tin* waters of which were partly salt 
A partly fresh, proceeded thus : “ The mere 

name is of little importance. The thing to be 
looked to is the fact of the absence or of the 
prevalence of the fresh water, though strongly 
impregnated by salt. Now. where this fresh 
water prevails, though in the estuary, these 
struct tires are illegal.” The Ct. of Session disal- 
lowed a hill of exceptions to the direction. The 
House of 1/ords reversed this judgment, A remitted 
the cause with directions to allow the bill of 
exceptions, A grant a new trial. — H oicxe v. 
Mackenzie (1839), 0 (7. A Fin. (528 ; Macl. A Hob. 
977 ; 7 E. H. 831, IE E. 

A "notation Held. Keece r. Miller (1882), 8 Q. B. D. 62f». 


424. Although not permanently fixed.]— 

Uy 1 (ieo. 1, statute 2, c. 18, s. 14, it is enacted 
that if any person shall make, erect, or set any 
hank, dam, or hedge net or nets, across certain 
rivers whereby the salmon therein may be hindered 


were not “ owners ” of the fixed 
In the sense of 21 & 2 5 Viet, e. I Oil, 
m. II, & were not therefore liable for 
penalties under that section.-— 1 ’hyn 
r. Kknyon (1U0;>). 7 F. (Ot. of 8 oh«.) 
47, J. -SCOT. 

PAIVT V. SECT. 5, SUB-SECT. X— 
D. v*). 

a. (tag tirhl— The provision at the 
end of 2tt & 27 Viet. e. 114. m. U, for 
the oam> of a person tni\ Injr the 
exclusive rhdii of fishing, docs not 
apply to or render legal a bug net 
plnotxl In the estuary of a river, 
Antrim's (Kari.) Cask, Maonauhtkn’s 
Ca«k (ld«tt). l.» I,. T. A4. — IR. 

b. .1 — A primd farit title to 


with lets, under 20 A 27 

\ict. 114, s. 4, must be shown to 
on of tlsheries befon* they 

niu *h 1 to bold an inquiry' as 

to am right to tNh >\ith twig nets : 

title shall have tH*en so 
shown, the ct, will not grant u 
to compel tin* ln«i 
to Hold such an inquiry.- H. r. 


c. Paidtr-nrts.) — t'lreumstanees in 
which held, in un notion of interdict 
at the instance of the proprietors of 
salmon tisbing» in the Hiver A„ that 
t he use of paid lo -nets, not excet'dinif 
ttve fivt in height & having no cover 
over the nets, erected in the Solway by 
fishermen engage d in the white tishing 


was illegal, in respect that the nets 
were so pla<H*d so constructed as to 
be fitted to catch salmon to a material 
extent ; & Interdict against the use 

of such nets, except during the close 
tinu* for salmon granted. — M axhkikld 
(F.ari.) r. pAKKFJt, 1111141 8. C. i»97 ; 
51 Sc. L. U. "84 ; 2S.L.T.171 - SCOT. 


PART V. SECT. 5, SUB-SECT. 1.— 

D. (b). 

422 I. Stake nets .] — Litti.f. & Powki.I# 
r. Grierson (1821), 3 8h. (Ct. of St*ss.) 
370 — SCOT. 

d. Pi err less than three -quarter 
miles wide — Production of certificate 
of fisheries inspector — That net duly 
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sweeping the river : — Held : to be a fixed engine 
within Salmon Fishery Act, 1801 (e\ 109), s. 11, 
A Salmon Fishery Act, 1805 (c. 121), s. 30. 


from passing up the river to spawn, he shall 
forfeit the sum of £5, besides the fish taken & the 
nets used in committing the offence ; half to go to 
the informer, & half to the poor of the parish 
where the offence is committed : — Held : under 
this Act a person may be convicted for setting a 
net with intent to prevent salmon going up the 
river to spawn, although he may not have fixed 
the net permanently by stakes or otherwise to 
the ground. — R. v. Sharples, R. v. Pomfret 
(1856), 26 L. T. O. S. 11)8 ; 20 J. P. 518 ; 4 W. R. 
207. 

425. Ancient right — In operation at 


passing of Salmon Fishery Act, 1861 (c. 109) 

User for over forty years.] — Sect. 11 of the above 
Act, which contains the provision against persons 
using fixed engines for catching salmon in inland 
or tidal waters, makes an exception in favour of 
“ any ancient right or mode of fishing as lawfully 
exercised at the time of the passing of this Act.” 
by any person, by virtue of any grant or charter 
or immemorial usage. Deft., who was prosecuted 
under this sect., proved that his father A family 
& “ others of the public ” had, for more than forty 
years, fished there with stake-nets : — Held : this 
was not evidence of “ ancient right or mode of 
fishing,” so as to be within the exceptions in the 
sect. — Bevins v . Bird (1865), 6 New Rep. Ill ; 
12 L. T. 306 ; 29 J. P. 500. 

42 $. — By Salmon 

Fishery Act, 1861 (c. 109), s. 11, no fixed engine 
of any description shall be placed or used for 
catching salmon in any inland or tidal waters . . . 
but the sect, shall not affect any ancient right or 
mode of fishing lawfully exercised, at the time 
of the passing of the Act, by any person, by virtue 
of any grant, or charter, or immemorial usage. 
By the interpretation clause ‘‘ fixed engine, 
includes “ putchers ” ; A by Salmon Fishery 
Act, 1865 (c. 121), s. 39, “ fixed engine” m the 
former Act includes ” any net fixed to the soil, 
or made stationary in any other way.” The owner 
of a several fishery in the navigable & tidal river 
Severn claimed a right to use putchers A stop- 
nets, which it was admitted were fixed engines 
within Salmon Fishery Act, 18fi;> (c. 121), s. 39, 
for the purpose of catching salmon. 1 la* putchers 
A stop-nets had been in use for forty-five } ears 
up to 1862 ; there was no evidence of previous 
user, nor was there any evidence to the contrary. 
The comrs. having found the putchers A slop-nets 
illegal : — Held : (I) the user for forty-five years 

did not raise a conclusive presumption of law trial 
the putchers A stop- nets had been used from time 
immemorial A were not of recent origin , («) 

2 Hen. 6, c. 19, prohibits not only the use of nets 
which are permanently fixed day A night, but also 
those which are fixed for intervals of time only, 
if they obstruct the navigation of a river A . the 
passage of fish.— H olfoud v. U eoro k ( IMS), 
L R. 3 Q. B. 639 ; 9 B. A S. 815 ; ML. J. Q. B* 
185 ; 18 L. T. 817 ; 32 J. P. 468 ; 16 \\. K. 1204. 

427 . User tor over sixty years.] 

— (1) A net was secured at one end to a poll 
temporarily fixed to the soil on the margin of the 
channels of a tidal river, one half of the net being 
stretched across the channel at low water from a 
boat anchored to a buoy. The fisherman in trie 
boat waited his opportunity, then let out the rest 
of the net, A rowed round to the pole, thus 


(2) A claim to fish iu that way by immemorial 
usage : — Held : to be bad. — Ol.DiNu r. Wli.i> 
(1866), 14 L. T. 402 ; 30 J. P. 295. 

428. Alteration in use of nets.] 

— A., being a lord of the manor of H., claimed to 
he entitled, within Salmon Fishery Acts, 1861 
(c. 109), A 1865 (e. 121), to use reasonable fixed 
engines in the river R. in reasonable places within 
the manor of 11. In support of the claim he 
produced certain old documents showing that 
there had been a fishery from the earliest times 
in that part of the river R. He also gave evidence 
to show that for many years previous to the year 
1814 fixed engines had been used in various 
hollows formed in the sands of the river. That 
at that time a wall was built to improve the navi- 
gation under an Act of Parliament , by which the 
rights of all lords of manors were expressly saved, 
A that through the building of the wall the bed of 
the river was changed, A convenient hollows 
for placing the engines were formed dose to the 
wall. That previous to flu* year 1811, the engines 
wore never placed nearer than two hundred 
yards to the place* where 1 the wall now stands, 
but it did not appear whether then* wen* then 
any hollows worth fishing within that distance*. 
Tliat since that* time the fixed engines had been 
placed in the hollows close* teethe wall. A had newer 
boon plae e*d on t he* site»s where they liael be*e*n use*d 
previously to 1811. In a e*ase* stated by the 
comrs. for the* opinion of the* e*t. whether the*y wcie* 
hounel as matter of law to find that claimant 
was entitled fee use flu* fi\e»d engine's as claimed s 

//rid : it was a mixed question of fact A law 

whe the r the using the* engine's in place's since 
IS 14 dilTctvnt from those* in which they had been 
used previously amount e*d t-o an enhancement of 
the* <*ngine*s, A the* e*omrs. we*re* not-, l4ie*re*fe>re*, 
hounel ns matter of law t-o line! that claimant' 
so entitled. - IfAWsremNK t\ Hackiuh k (1867). 
1, H. 3 i', V. 67 ; 37 \, .1. F. P. 26 17 1, I. 

411 : 32 .1. P. 151 ; 16 YV. K. 219. 

429. - No Intention of catching prohibited 

fish.] -The* mere using of a net, fixed to the* seal 
in tidal waters within the* limits of a salmon 
fishe*r> district, but wliieh ne*t is not peculiarly 
an instrument fe>r catching salmon, A it- is ne>t 
fi\e*d feu* that purpose*, is not. an olTe*ne e* of , Salmon 
Fishery Art. I*<H <r. Kill), h. I I. Watw r. Liuiam 

(1871), L. It. (1 U- H. 220 ; «l L. J. M. < • <>< t -> 
| 4 . T. 128 ; 35 .1. P. 579 ; 19 \V. H. i e6. 


( 


43 $. Evidence of ownership — Possession 

prlm& facie evidence.] — F. A another we re* charged 
with UHinn a llxcd engine for ratrl. «alinjm 
contrary to Salmon Fishery Art, 
s. 11, A Salmon Fi»he»ry Ae*t, J86.» (e*. I*.l), «• *»9. 
Defies, were* se*en in salmon waters to t ie* one end 
of their trammel net to the* hank, A the* other 
oriel to the bemt, A the*ret leave it for fifteen minutes. 
f Ph(. iustie;€*s held it was a tlx eel ne*t, but eliHinuwcel 
the information for want ol evide*ne*e* as U> owner- 
shin .- Held : possession was gewsl ynma Jane 
evidence of ownership, A the*, justices were 
in not convicting. — V ance r. ViieisT ( )♦ • 

.1. P. 398 ; 10 T. L. R. 180, D. 0. 

431. Net fixed at one end only —Not a fixed 


— AUXAXDRR f. SlliEJ. (1872), 
I. H. C C. 1j. 510. — IR. 


e. Condemned, by eofnmimrionern tut 
illegal— Injury to navigation .J — U. »’• 


litiHir Fihiikhikh 

(. ic. 40 . — IR. 
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Sett. Prohibitions as to lairing and destroying 
fish: Sul)-seet. 1, D . (b), E.i sub-sects. 2 

engine.] — A net of legal size luid a Btang or oaken 
pole attached to one end, weighed with lead bo 
oh to keep the net upright, the Htang itself resting 
in the gravel. A boat went to the opposite side 
with the other end ot the net. k rested for four 
hours, after which the slang end of the net was 
pulled in to the place where the boat landed with 
the other eml : — Stmbte : this was not a fixed 
engine within Salmon Fishery Act, 18(11 (c. 1011), 
s. 11. Brum r. TiniNKii (lHDl), 20 .1. F. 07. 

432 . .) ~ Salmon Fishery Art, IHtll 

(c. \ 00), *.11, enacts, “ No fixed engine of any 
description shall be placed or used for catching 
salmon in any inland or tidal waters ; “ & for 

the purposes of this sect, a net that is secured 
by anchors, or otherwise temporarily fixed to 
the soil, shall he deemed to be a fixed engine.” 
Three nets, six yards in length cV one yard sixteen 
inches in depth, were set twelve yards apart, k 
extended to near the middle of a river ; they were 
fixed at one end to a large stone on the bank, k 
at t he other end of t he net wort* kept up by corks 
with lead to keep them down ; the net gave way 
as soon as the salmon touched it ; A: the fish being 
entangled in it died : Held : not a fixed engine 
within that sect. Thomas r. Jonics (lNfil), ;> 
It k S. Did; 5 New Hep. 121 ; 21 L. .1. M. (-. 
45 ; II L. T. lot); 2D .!. I*, ho; II -fur. N. N. 

; 12 W. K. 15! ; 122 F. K. 1071. 

Conid. Watts r. Locus (1871), L. It. (» Q. It. 

zzn, Retd, Hiding r. Wild (i860), 11 1,. T. •102. 

. | Set, tilso, No. 127, ante. 

433 . Stop net Attached to fixed boat.] — <»., 
being the owner of a several tlshery in a tidal 
navigable river, UHed a stop net for catching 
salmon. A boat was lived or steadied by large 
poles tipped with iron, which the fisherman 
carried in Iuh boat A worked into the bed of the 
river in contrary directions to which the boat was 
tied. The llsherman then had two poles extend- 
ing beyond \ resting on the gunwale of the boat, 
to which a net was attached, \ he kept his hand 
on the upper end of t la* poles, so that when he 
felt a tlsh had gone into the net. he could, at a 
moment's notice, jerk up the mouth of the net 
A enclose the tisli. The weight of t lie* poles 
net rested mainly on the gunwale of the boat, 
A w'ere nearly balanced, so that the fisherman's 
hand did not support or work the net, which was 
thirty feet- wide, the poles of the net were not 
fastened to the boat : - Held : this net w*as a lived 
engine within the definition of Salmon Fishery 
Act, 18115 (c, 121), h. 2D. which includes any net 
lived to the soil or made stationary in any other 
way.* (John r. F.sm.isii Fihhkhiks Vomrs.‘(1871 ). 
L. H. <1 (J. B. 5DI ; 40 1,. .!. Q. B. 252 ; 21 L. T. 
702 ; 25 J. l\ 405 ; 10 W. U. 10S3. 

434 . Toot & haul nets.] — (1) The toot A haul 
net used in the estuary of the Tny is fastened 
by a rope at one end to the short*. The net- is 
then placed on a boat or coble ; the boat with its 
net is pulled out by means of an overhaul rope to 
an anchor in the stream ; the boatman on reach- 
ing the anchor attaches the net at about twenty 


yards from its end to a floating rope fastened to 
the anchor ; the end of the net is then t\u*necl 
inward towards the shore forming a bend or hook, 
k the men on shore haul the net taut. Another 
rope attached to the boat keeps the net upright. 
The net is retained in this upright position until 
a fish strikes it, when the outer end is freed « 
hauled in by fishermen on shore so as to encircle 
the fish ; — Held : this mode of fishing for salmon 
was an illegal method within the meaning of the 
Salmon Fishery Acts. 

(2) The drift or hang nets used in the River 
Tay are from eighty to two hundred k twenty 
yards long twelve to nineteen feet in depth, 

are shot into the river about an hour before the 
turn of the tide both at high low water, when 
the current is least. They are run out of a boat 
over the stern, in a straight line across the river, 
«y followed with the current by a man in a boat, 
who, when he sees or feels the net struck by a 
fish, rows to the spot, k captures the fish entangled 
in the net , or, if the fish is getting aw'ay, Ik* secures 
it with a gall’. The net is not fixed to any post 
on the shore Held : fishing in the tidal por- 
tions of the River Tay with drift or hang nets 
w r as an illegal method of fishing for salmon within 
Salmon Fishery Acts. — \VJ21>i>KKBrKN r. ATHOLL 
(i)rivK), A THOU. (IM KK) V. (iLOVKIt INCORPORA- 
TION OK Fkrtii, 1 1 D00 ] A. (\ 402; 10 T. I,. R. 

112, H. h. 

Central! u , Reid. Irish Soo. r. Harold, 11012] 

A. 1 \ 2k 7. 

435 . Hang nets.] -- W kdihorhurn r. A thou. 
(Dl : KK), ATllOU. (l)CKK) V. (il.OVKR 

TloN OF Fkkth, No. 421, ante. 

K. Trade Effluents , Dynamite , and Xoxions 

See, no it, Salmon k Freshwater Fisheries Act 
1D22 (e. 10), ss. 8 10, 55, 5D ; Malicious Damage 
Act, 1 NO 1 (e. D7 ), s. 22. 

436 . What necessary to constitute offence — 
Malicious intent.] -Although Malicious Damage 
Art, 1801 (e. 07), s. 22, as amended by Salmon 
Fishery Act, 1872 (c. 71), s. 12, cannot be con- 
strued grammatically, the intention of the Legis- 
lature is plain. A the seet. as amended must be 
construed as making it a misdemeanour punishable 
with penal servitude for any term not exeeeding 
seven years unlawfully k maliciously to put any 
lime or other noxious material in any salmon 
river wit li intent therebv to destroy the fish. — 
H. v. Vasky, (1D05J 2 K. B. 748 ; 75 L. .1. K. H. 
ID ; D2 L. T. 071 ; Oft .1. 1\ 455 ; 51 W. R. 218 ; 
22 T. L. R. 1 ; 50 Sol. Jo. 1 1 ; 21 Cox, <\ C. 1ft, 
C. C. R. 

Annotation Mentd. It. r. Ktlridgo, 11000J 2 K. B. 24. 

437. - — Negligent causation — Leakage of 
creosote From defective railway waggon.]— By 

Salmon Fishery Act, 1801 (c. 10ft), s. 5, “ Every 
pt*i*son w ho caust*s or knowingly permits to flow, 
or puts or knowingly permits to lie put, into any 
, waters containing salmon, or into any tributaries 
| thereof, any liquid or solid matter to such an 
| extent as to cause the w’aters to poison or kill 
| fish, shall incur ” certain penalties. Whilst a 
tank waggon, belonging to a private owner, which 


PART V. SECT. 6. SUB-SECT, t.— E. 

f. ll'Aat HrcrHsary to constitute 
offence , |- Kvidemv that a person was 
i on the river lit a canoe 


ten & eleven o’clock at night with the 
appliance* commonly used in iU 
salmon fishing, is, in the absence of 
any explanation of the situation 
where the charge is not denied on 


oath, sufficient to justify a conviction 
for illegal tishing under Fisheries Act . 
— It. r. F Has nit (1903). 36 N. B. K. 
ltm.— CAN. 
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contained creosote, was travelling on resps.* rail- 
way, the creosote, owing to a defective tap, leaked 
from the waggon through the permanent way 
into a stream which was a tributary of a salmon 
river, & killed fish. The waggon showed no 
defect on examination before the train started & 
there was no neglect or default on the part of 
reaps. : — Held: reaps, had not “caused” the 
creosote to flow into the stream within Salmon 
Fishery Act. 1801 (c. 109), s. 5. — Moses v. Mid- 
land Hy. (1915), 84 L. J. K. 11. 2181 ; 113 h. T. 
451 ; 79 J. P. 307 ; 31 T. L. K. 440 ; 14 L. (1. H. 
91. 

438. Malicious discharge of noxious matter — 
Misdemeanour — Punishable with penal servitude.]— 

R. r. Vasey, No. 430, a tile. 

Pollution generally, .see Part III., Sect. 10, sub- 
sect. 1, B., ante. 


Sub-sect. 2. — Prohibitions as to Particular 

Kind of Fish. 

See , note, Salmon A Freshwater Fisheries Act, 
1923 (c. 10), ss. 3-5, 92. 

439. Immature fish — Young salmon — Ignorance 

of nature of fish — No offence.] — - lly Salmon 
Fishery Act, 1801 (c. 109), s. 15, it is enacted, 
that any person “ having in his possession the 
young of salmon ” shall incur certain penalties 
therein named — Held : a person, who lias taken, 
A is in possession of, young of salmon, not knowing 
them t-o be such, cannot- be convicted under 
Salmon Fishery Act, 1801 (e. 109), s. 15. - 

II OPTO N v. TlIIKWALL (1803), 3 New ltep. 70; 
9 L. T. 327 ; 27 .). P. 743 ; 12 W. K. 72. 

440. Offender Illegally searched by 

constable.] — A constable who had no right to search 
the person of .1. did so, A found twenty-live young 
salmon in his pocket A- summoned J. under Salmon 
Fishery Acts for illegally having these in his 
possession Held : though the search was 
illegal, the justices properly convicted .1. of the 
offence. — . I ones v. Owens (1870), 31 .1. J*. 759. 


Sub-sect. 3. — Prohibitions as to Particular 
Times- (’lose Seasons. 

,SVr, Botr, Salmon A Freshwater Fisheries Act. 
1923 (c. 10), ss. 20-31, 35, 30. 

441 . Annual close season - - Failure to open 
hatches of mill-dam -Although milling power 


Injuriously affected.] — An pit. was the occupier of 
a fishing mill dam with a fish lock through it. 
At the head of the lock was a sliding door or hatch 
which moved in grooves, A- when it was down 
no salmon could pass. Within three feet of this 
door, down stream, was a frame in which the up- 
stream hecks of the fish lock were placed before 
Salmon Fishery Act, 18<U (e. 109), when the lock 
was used for taking salmon. Since that Act 
applt. took out the hecks, but left down the hatch, 
hy which the water was prevented from }mssing 
through the lock or box within the fishing mill 
dam. The hatch was necessary for the fishery as 
much as for the mill, hut- the milling power of 
applt. *s mill would he injuriously though not 
ruinously affected hy lifting up or removing the* 
hatch : — Held: the fishing dam was a fishery 
within Salmon Fishery Act, 1801 (c. 109), A applt. 
might he convicted under Salmon Fishery Act, 
1801 (e. 109), s. 20, for not removing tin* hatch 
during the close season, although such removal 
would interfere with the* milling power e»f his mill. 
— lloi>e,se»N r. Little (1801), 10 <\ B. N. S. 198 ; 
33 L. .1. M. (’. 229 ; 11 L. T. 130 ; 10 Jur. N. N. 
953; 12 W. H. 1103; 113 K. It. 1101 ; precious 

(1803), 14 t 1 . B. N. S. 1 I 1. 

Mentd. Jlossitcr r. Pike (ISTK), l y. B. 1) 

24. 

442. - Evidence of “ catching ” flsh.j 

lte*sp. was founel fishing with me! A line* in a 
several tislie*ry during close time*, A he* denied, on 
be*ing aske*el the* epiestion, that he* hael caught any 
fish ; hut, on he*ing told that he* must In* scare lice I, 
lie* admitted that he liael got four fish. whie*h he* 
the*!! pro<lue*e*el out of his poekets. It. appe*nre*d 
alse) that he* was fishing with the* le*ave* of the* 
occupie*r of t lie* lanel adjoining the* rive*r where he* 
was founel. On an informal ion against- him unele*r 
Freshwater Fishe*rie*s Act, 1878 (c. 39), s. II (3), 
fe>r unlawfully “catching fish the* justice's din* 
missed the* complaint, be»ing of opinion that there 
was nei siillieient e*viele*ne*e» e»f the* “catching” A 
that re*sp. was a pe*rson angling in a. se*ve»ral flshe*ry 
“ wit h the* le*a ve* e>f t lie* owner ’’ wit bin t lie e*xe*mpt - 
ing clause Freshwater Fislie*rie*s Art, 1878 (e. 39), 
s. 11 (3) (h) : Held : (1) the* facts above* stated 

were goeiel A silffie*ie*ni e*viele*nce* on which the* 
justice's should have* e*onvie*te*d re*sp. of “ rateh- 
ing ” the* fish in ejue*stion ; A (2) if the* justices 
oil hearing furt-he*r e»viele*ne*i* on that- peiint-, sheMile! 
find that the* e»cciipie*r who gave* tJa* leave? wets not 
the* o\\ ne*I* e»f the* lanel, then re*sp. eliel ne»t. enme* 
within the* exemption provie|e*d hy the* e-lause*. 
SwANWie K r. Yarnky (1881), 15 L. T. 710; 40 
,1. P. 013 ; 30 W. H. 79, I). P. 

443. Fishing by leave of occupier — Not 


PART V. SECT. 5, SUB-SECT. 2. 

g. 1 mrtudurr fish.] — UKUUKKU r. 
Woo mi ALL (1913), 15 C. L. It. 531.— 

AUS. 

h. Hum l rout .1 — ]t. is hh eilTciief* 
against Solway Fishery Act, 1H(»4, s. 9, 
for an unauthorised pe*rse»ii to lisli for 
hum trout iu any part. e»f any river or 
water flowing into or communicating 
with the Solway Firth, even though 
the part fished in is, owing to an 
obstruction lower down the river, 
inaccessible to fish of the salmon kind. 
— Cathcakt v. Houston, 11915] S. C. 
(J.) 5— SCOT. 

PART V. SECT. 6, SUB-SECT. 3. 

k. Annual close season — Possession 
of salmon — Whether aet ual physical pos- 
session necessary. ] — Salmon Fisheries 
(Scotland) Aet , 1 868, g. 21. renders liable 

J. — VOL. XXV. 


i to a jwnalty any peTson who shall have 
in his possession any salmon taken 
within t)>e limits of this Act during 
! the annual close time : - Held : “ pos* 
j session *' within the enactment o<h*h 
not nwx'ssarily mean ac-tuui 

M'Attkk r. Horn. (1903), 
F. (U’t. of Seas.; 67, J. SCOT. 

Salmon Fisheries (Scotland) Act, ] 
s. 21, renders liable to a penalty any 
person, who shall have in his possession 
any salmon taken during the annual 
close time. It has been decided that 
annual close time refers only to net- 
ftshing, A that there is no offence if the 
salmon was taken hy rod A line at a 
time when rod fishing was open : - 
Held : proof of pogaession within the 
close time Is prinxA facie proof of the 
offence, A the onus of establishing 
capture by rod & line rests on 


Fihijmo.vokhh ok <Vrv or Loviion r. 
SriVKN, I19I2J S. C. (J.) 28; 19 

Si*. \4. ii. 558. SCOT. 

m. IIVrAI// rlosr t'sr of net 

Forfeiture of net. J By It. 8. ('.. 

r. 95, s. 1 1, s.-s. It, from 6 p.m. every 
Saturday to 6 a. in. of the following 
Monday, in non tidal waters, nets or 
other aiiparat us used for catching 
fish in usf be ad aided as to admit of the. 
fits? passage of fish : during such close 
so awn 1 1 no one shall eat eh lish hy such 
means, A any fish so taken, together 
with the nets or other apparatus used, 
shall 1 m* forfeited. Deft., acting under 
the instruct Ions of a fishery officer, 
W'ent on pltf.'s land 6c seized a net set 
in violation of the gtatute : — Held : 
deft, was protected In what ho did — 
Havkh r. Kaizku (IH94), 26 N. S. It. 
280. CAN. 

n. .] The bye-law of 

K 
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Sect. 5 . — Prohibitions as to taking and destroying 
fi*h_i Silt) -sect. 3, Sect. 0: Sub-sects. 1 & 2*] 

being owner of fishery.] — Kwanwkk v. Varney, 
No. 442, ante. 

444. Use of eel trap in weir — Permanent 

or temporary nature of trap Immaterial.] — 

Salmon Fishery Act, 1873 (e. 71), s. 15, enacts 
that, “ no person shall between Jan. 1 A .June 24, 
place in any inland water any device whatsoever 
to catch or obstruct any fish descending the 
stream.” A mill weir, constructed in 1838, had 
attached to it as part of its permanent structure 
a grating, which, when tin* weir shuttles were 
raised, allowed the water to flow through, but 
stopped the passage of the fish At forced them into 
a well at the side whence they could not get out. 
The lessee of the mill At weir being grantee of a 
power l-o trap eels, on June 2, 1882, raised the 
shuttles. At so caused several eels A other fish 
fo pass into the well. On an information against 
him for placing a device to catch lish descending 
the stream, he was convicted: Held: it was 
immaterial whether the trap was an old At per- 
manent or new A- temporary structure, A that 
as by raising the shuttles he had set the trap, he 
was properly eonvieted of placing a device to 
catch fish within the sect.- - ltmoos r. Swanwick 
( 1 883). 10 il II. I). 510; 52 I,. J. M. V. 03; 17 
J. J\ 501 ; 31 \\ . H. 505, H. C. 

J limitation ; Consd. Ma r. Hollouu), (J'.MIJ K. Jb 

.'iU J. 

446. - Use of putts & putchcrs.! My hve- 
Jaw 17 inade by tlx* conser> ators : *' The annual 
close time as to t he whole of the Severn fishery 
district- for all modes of salmon iishing except- 
with rod At line shall commence on Aug. 10 in each 
year A terminate on Feb. 1, following.” My 
Salmon Fishery law Amendment Act, 1870 
(e. 20), s. 2, ' not wit list adding nnvt hing in Salmon 
Fishery Arts 1801 to 1878 contained, the annual 
close season for putts A putchcrs shall commence 
on Kept. 1, in each year. A terminate on May 1, 
in the ensuing year, both inclusive. None of’ the 
provisions of the Acts as to the weekly close 
season shall apply to putts A putchcrs: '-livid: 
resp. was justified in fishing with putchcrs on 
Aug. 22, 1905. - Prosser r. (’adouan (1000), 

01 L. T. 777 

!>,<’. 


complaint by the conservator, B. said he had 
a right of fishery there. A person once took a 
salmon from the box, & gave it to B., who 
kept it, being told where it was caught : — Held : 
these facts we^e some evidence that B. was occu- 
pier of the fishery, & a conviction under Salmon 
Fishery Act, 1861 (c. 109), s. 22, sustained accord- 
ingly. — Bell v. Wyndiiam (1865), 29 J. P. 214. 


447. 


Use of net — No fish caught — For- 


feiture of net.] — By Salmon Fishery Act, 1861 
(c. 109), s. 21, “ No person shall fish for, catch, 
or kill by any means other than a rod A line 
any salmon between twelve o’clock at noon on 
Saturday & six o’clock on Monday morning ; A 
any person acting in contravention of this sect, 
shall forfeit all fish taken by him, A any net or 
movable instrument used by him in taking same.” 
Mcsps. fished for salmon with a net during the pro- 
hibited hours, but they did not catch any fish : — 
livid : the net having been used for the purpose 
of taking salmon, it- had become forfeited. — 
Mother r. Harris (1876), 1 Ex. 1). 97 ; 33 L. T. 
825 ; 49 J. J\ 151 ; sub /torn. ltUTTKR r. Harris, 
15 M. J. M. <\ 103, I). (\ 

Mcntd. Williams r. Evans ( 1 87 <>)» 1 Ex. I>. 

448. - Capable of catching salmon — 

Evidence of intention.]-- 1). had a net fixed A 
kept up A closed in salmon 'waters capable of taking 
salmon during the weekly close time provided by 
t he bye-laws. A- in which salmon had been in fact- 
taken, A. in respect of which he had taken out a 
salmon licence. The net was primarily intended 
to catch coarse fish. A- was of a smaller mesh than 
allowed by a bye-law : — Held : provided the jus- 
tices found intention, then* was evidence of iishing 
for salmon otherwise than by rod A- line during 
the weekly close time, A of 'attempting to take 
salmon with smaller meshes than that allowed 
by f he bye-laws.-- Davies r. Evans (1902), SO 
M. T. 4 19 ; 00 J. l\ 392 ; IS T. E. It. 355 ; 20 <Ju\, 
<’. (’. 177, H. <\ 

Sale during close season.) - See Sect. 8, jhmI. 

Bye-law relating to close season.] ~Scr So. 391, 

anfv. 


70 J. I 1 oil 21 (’ox, V. 


190, 


446. Weekly close season - Use of coop 
Evidence of occupation of fishery.! —A box or 

coop for catching salmon had been placed near 
a mill dam, A was not oimmumI during Sundays. 
Before ISO l B. had paid for the box, A it had been 
out there, A on a threat of prosecution for illegally 
keeping it, it was withdrawn, but- afterwards 
replaced, by whom did not appear. On further 


Six r. 0. —OBSTRUCTION TO PASSAGE OF FISH. 

Si h-skit. 1 — In General. 

NVr, m#ir, Salmon A Freshwater Fisheries Act. 
1923 (c. Hi), ss. 11 25, ached. 1. 

449. Grate, lock, or gate — Having no fish pass.] — 

The apparatus of applt. was for stopping fish in 
order that they might be taken ; it was therefore 
for stopping. The contrivance used by applt. 


the t'omiN. uinlrr Salmon |-'i> 
(SeolUuiih Ai*ts. | \ lMJs, 

with tt'j'jH'd t»* tlu* ilue otiservauee of 
the weehlx elo*>e tune, N ennetinjc that 
H eieur openitur should tie made A 
kept frv*e fnnu id»stnietion in the 
I ot v \ ery wtake-net, is not 
eued by the owner of u .stake- 
urt iitnrtnl in »itn for tlshinit in a 
tidal rher, who had cloned the ttouclir* 
«»f bin net durinir the laat :t| honrt* of 
the weekly close time, in n'Mpeet that 
durinir the whole of lhe*e houi*s the 
net had !>een on dr> land owing to the 
ebb of the tide. - -ti.vunww r 

UlliKK LU HU14J 8. C\ (J.) U2.— SCOT. * 

°- At 


. \ Act. 1 Sli'i, makes it 

a critninal ofh'iiet* for three or more 
peraona to fl.sh Illegally for .salmon " at 
an\ tune between the expiration of the 
liixt hour after sutiNct on any dav & 
the beginning of the last hour before 
sunrise on billowing morning Meld : 
tno times of MinM'l A* sunrise uro the 
tunes ut which the sun sots A rises at 
the ItH'uti of the alleged offence A not 
the times at which ft sets A rises at 
-MacKinnon r. Ni 

inuoj 8 . v. (j.) u. — scot. 

PART V. SECT. 6, SUB-SECT. 1. 

. .P* tir/A.) -- Where defts., 

who hud no licence to lish lu that place, 


set their nets in such n wav as to 
interfere with the passage of* fish to 
ttie lH*rth for which pltf. held u licence, 
pltf. was entitled to recover at common 
law. -ciiuisTiAN r. Christian (11)17). 

00 N. 8. It. 231 . - CAN. ' ’ 

Q- JMft tir/s.l — The ns<* of drift 
nets In a tidal channel for the capture 
of salmon by night from boats which 
are not moored or anchored, the nets 
moving with the tide A the Balrnon 
becoming enmeshed in the nets, is 
not illegal, A are not an obstruction 
to the free passage of fish. — I rish 
SociKTr r. Hxrold (1912), 81 L. J. 

1 • I 

T. Siyhls *£• totrinff paths.) — A 
party holding a right of salmon 
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seems to render it impossible for the proprietor 
above him to have any fish at all. It is a grate, 
heck, or gate & not a net ; & clearly a device which 
it was intended to prohibit ( per Cur.). — Howard 
v . Bird (1857), 21 J. P. Jo. 739. 

450. Fixed nets — Fixed permanently — Or at 
Intervals of time.] — Holford v. Georoe, No. 420, 
ante, 

451. Erection of embankment — Restoring fore- 
shore — Slight impediment to passage of fish.] — 

A proprietor of salmon fishings in an estuary 
opposite his estate, restored the foreshore by an 
embankment sixteen inches higher than the 
original, which had been swept away by the tide, 
A this he did for the legitimate purpose of confining 
the river to its proper channel, A to protect his 
shore, A not as a device t«o obstruct or catch fish. 
The effect of thus raising the embankment was not 
to prevent or to substantially impede the passage 
of salmon, although it did to some extent delay 
them & alter the course which they would take 
in ascending the estuary, A so facilitated their 
capture by the proprietor : — Held : the raising 
the embankment was not an illegal obstruction 
within the meaning of the* Salmon Fishery Acts. 
— Sutherland (Duke) r. Boss (187K), ii App. 
Cos. 73(5, It. L. 

Annotation : — Refd. Wodderhnm r. At hull, At h oil r. Glover 
Incorporation of Perth, A. V, 103. 


Sub-sect. 2. \Vj«:ir.s. 

*nV#\ now, Salmon A Freshwater Fisheries Act, 
1923 (c. ltf), ss. 11-25, 92 (1), A, gnu' rally. Waters 
A Watercourses. 

452. What constitutes a weir — Fenders A 
needles.] — Applt. was the owner of land on the 
right bank of the river T, which was not navigable 
in that part. Opposite to his land A on same side 
of the river, at a distance of about fifteen feet, 
there were two small islands belonging to him 
separated from each other by a narrow interval. 
At the upper extremity of the upper of these 
islands there had been from time immemorial cer- 
tain fenders, consisting of wooden bars A shutters, 
by means of which the flow of water down the 
stream, between the islands A the right bank, 
fifteen feet in width, could be stopped at the plea- 
sure of applt. When the shutters were not l"t 
down so as to stop the water, tisli were prevented 
from passing up by moans of a grating. !/>wer 


down the side or part of the main stream a wooden 
apparatus was fixed, which was known as “ the 
needles,” A which consisted of certain wooden 
spars fixed in the boil of the river in the shape 
of the letter V, having its apex pointing up stream, 
A having an opening at the ajiox through which 
salmon could pass. Having passed through, they 
could not find their way back, neither were they 
able to pass the grating above. They became 
thus inclosed in the space between the grating A 
the needles ; A by letting down the shutters, the 
flow of water being stopped, they could be easily 
taken. About sixty of seventy years before the 
making of the orders hereinafter mentioned, the 
t wo now existing islands formed only one ; hut 
an alteration was made by tin* predecessor of 
applt. by making an opening through the island 
so as to allow the water of t he river to pass t h rough, 
A thus the two islands wen* formed. At this 
opening similar fenders were placed, A another 
set of similar needles were fixed lower down the 
stream at a spot between the right bank A the 
lower of the two islands. The area of the old 
fishing weir was thus enlarged. A tin* fishing weir 
itself was made more efilcicnt. llv reason of the 
opening so made in the island a considerable 
portion of the water of the river flowed through, 
A thus became lost to the owner of a mill situated 
lower down the main stream, so that mIicii the 
river was low the working of t lie* mill was at. times 
interfered with; at such times tin* mill owner 
was accustomed to call upon applt. to pul down 
the fenders at tin* new opening so as to shut hack 
the water, or to shut them down himself, A such 
proceedings were always acquiesced in by applt. 
The special comm, for ICnglisli fisheries derided 
that the lower fenders A needles were illegal, A- 
must, be shut up A removed respectively. A that 
although the upper fenders A needles might legally 
he used by applt. as a fishing weir, he was bound 
to make A maintain permanently a. “free gap.” 
as provided for by Salmon Fishery Act, lhfil 
(c. 109), s. 12: - livid: (1) tin* apparatus of 

fenders A needles used together with tin* space 
inclosed between them was a fishing \v«*ir within 
Salmon Fishery Acts, 1X91 (r. 199) A lH59(e. 121); 
(2) although tile provision in Magna (‘art a pro- 
hibiting the putting down of weirs in rivers is 
general that generality is rest mined by 25 Fdw. 
3, '15 Fdw. 3, 1 Jleri. j, c. 12, 4 lien, 4, c. II, A 
12 Kdw. 4, c. 7, A therefore there may be fishing 
weirs in noti-navigahlo rivers, of which the ease- 
ment has been acquired since the dab* of the 
statute 12 Fdw. 4, c. 7 ; (3) a right to such fishing 
weirs in private waters may be acquired by grant 


found in n question with an adjacent 
heritor to have no right to erect sights 
A towing-paths on the uIi'cuh of the 
stream. — Forbkh r. Smith (1826), 
1 Wits. A S. 5S:L -SCOT. 

£. “ b'hctiny ” — Xct «1‘ coWr 

finh i tuj. 1 --The lessees of certain salmon 
fishings in a river, when fishing with 
uct A coble, were in the habit of pro- 
ceeding according to the following 
method, known as " Ducting. ” The 
coble was rowed straight, across from 
the* near to the far side of the river, the. 
net pujing itself out with the progress 
of the coble ; when the coble came near 
to the far bank, the man in the coble 
»ut his foot on the net so as to prevent 
urther paying out, A rowed the coble 
down stream keeping its bow close to 
the far bank, while- the man with the 
Cowropc, walking on the near side of 
the river, drew his end of the net 
correspondingly down stream. The 
lust, thus stretched across the river. 


completely obstructed for piucfjcal 
purposes the passage of fish up the 
river. When the coble came neatly 
opposite to the hauling place, the. man 
in the coble released the* uct A rowed 
swiftly to tin* near side, where the 
net was hauled ashore : IhM : this 
method of lishing wa* not fair net A 
coble fishing A was illegal, in respect 
that, during the period when the pn> - 
ing out of the net was prevented A the 
coble was kept close to the far aide of 
the river, the net took a grasp of the 
whole width of the river during a 
longer lime than was required for the 
cubic to row round the net, A was a 
eontrhaiice whirl) ore veil ted the fieo 
passage of fish up tlie river. — Oww’Al.n 
v, MT’tlX, 1 liflUJ H. C. 681. — SCOT. 

t. It* no dy.] — When: riparian pro- 
prietors on the lower reaches of a 
salmon river have by their o|»cn»fions 
injuriously affected the passage of 
salmon the proprietors of salmon ti*-b- 


ing** on the lippi r i ruches an 1 entitled 
bv inbTutct. to prevent a continuance 
of the wrong. rnciK A Sons, Ltd. r. 
Kiviohk (Eauui (1110(1), h F. <(/t. of 

hfi.) I ft w e. Id, It. 1 I 

S, L. T. 2i ILL. SCOT. 

PART V. SECT. 6, SUB-SECT. 2. 

a. ||'/ # r crrrtcit in arm of ton 
b'firrr finh mould in )iUnnUff*n u-ctr. I 
No action ran b e maintained for 
erecting a fist) wr|r lad ween high A 
low watei murk i ti an ami of the w#, 
w hereby fish, whirl) otherwise would 
have been caught in pltf.'s weir, were 
ea ugbt b\ deft . ('Mi'.NicV r. <9. I I. MO 
(18711. N. fi. Dig. iiHl. - CAN. 

b . Lrgnldtf of tr/ir- 

of mn.nial romini*nionn*.\ .Sjm'cIhI 
conns, for Irish lisheriis have a 
general juris^lh't ion thioughoiit J ' ,l - 
land, but an inquiry as tf» anv wmr 
mn„t be held in Lhe county where the 
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Sect . 6. — Obstruction to passage of fish: Sub-sects. 2 
3. Sects. 7 <1* 8.] 

from other riparian owners, or by enjoyment, 
or by any other means by which such rights may 
be constituted ; (4) a qualified easement, as to 
use the weir for fishing purposes, when 1 lie whole 
body of water was not wanted for the use of the 
mill, may be acquired by user for the time required 
to confer easements in respect of water ; (5) the 
fishing weir having existed for so long a time, 
could not be said to be illegal in consequence of 
the alteration being made by cutting through the 
island, A by erecting the lower fenders A needles ; 
(6) the stream filteen feet wide, between the right 
bank 6c the islands, was not such a stream as is 
intended by Salmon Fishery Aid, 1801 (c. 109), 
s. 27, so as to render it necessary that a free gap 
should be made A maintained in the lower fenders 
A needles, as provided in Salmon Fishery Act, 
1801 (c. 10P), k. 12.- -Koi.nK V. WllYTK (1808), 
li. K. 3 Q. II. 280 ; H1US.1 10 ; 07 L. .1. Q. K. 
105 ; 17 L. T. 500 ; 02 J. \\ 015 ; 10 W. K. 500 ; 

, sub nwn. Harnett v. 
BACKHOUSE, Kollk v. WllYTK, L. K. 0 Q. if. 
000. 

As to (1), (2) A (3) Apld. Leemifleld r. Lons* 
dale (IH70), L. J{. 5 <\ p. 657. Reid. Clarke r. Somerset - 
whirr Drainage t'omrs. (1KH8), .07 L. J. M. C. 1MI ; Barker 
t\ Faulkner (I HH8), 711 L. T. 21. GcnrmUy, Mentd. (Jururtt 
v. Backhouse ( I HUH), L. It. 3 ij. 11. 

453. Row of hatches.] — A row of six 

hatches extended across t fie entire width of a river. 
When all these hatches were down the main body 
of the river passed down a mill stream A under 
a mill, ultimately returning to the hod of the river 
below the mill. When the hatches were opened 
the water (lowed through each hatch down a 
separate sloping surface of masonry into a separate 
culvert under a road which crossed the river, A 
so into a pool. Hatches 1 A 2 were permanently 
closed. When hutches 0 A 4 were open the water 
passed down the sloping surfaces, then up A along 
a close boarded wooden platform resting on the 
bottom of the culverts, A thence into an eel trap. 
Spent or injured salmon had been found in the 
trap : ~ Held : the row of hatches constituted a 
weir, A that- the sloping surfaces of masonry 
opposite the hatches constituted the apron of a 
weir within Salmon Fishery Act, 1870 (r. 71). 
s. 15, A a trap or device for taking tisli had been 
placed upon the apron of a weir within the mean- 
ing of that sect.; (2) the trap or device was a 
device for catching salmon within Salmon Fishety 
Act, 1805 (c. 121), s. 00. — Maw r. Holloway. 
110111 OK. K. 501: 8 1 L. ,1. K. II. 00 ; 1 1 1 L. T. 
070 ; 78 J. 1\ 017, I). V. 

454. Legality of weirs — Under Magna Carta.] — 

The statute of Magna (’art a, quod wanes kiaelti 
deponantur dc eatero pvnitus per Thamcsiam, etc. 
extends only to open weirs for taking Osh ; the 
tlrst statute which extends to abating mills, mill- 
stanks, etc., is 25 Edw. 3, e. 4. 25 Euw. 0, c. 4, 

A 1 Hen. 4, c. 12, remain in force, A the authority 
given by the comrs. of sewers, does not extend 
to mills, mil 1-st auks, causeys, etc., erected before 
the reign of Edward 1. unless they had been raised 
A exalted beyond their former altitude, A therefore 


made more prejudicial ; in which case they are not 
to be thrown down, but to be reformed by the 
abatement of the excess A enhancement only. — * 
Chester Mill Case (1610), 10 Co. Rep. 137 b ; 
77 E. R. 1134; sub worn. Sewers Case, 13 Co. 
Rop. 35. 

A n noUdirms:— Held. Williams v. Wilcox (1838), 8 Ad. & Kl. 

314 ; Hollo r. Whyte (1868). L. It. 3 Q. B. 280. Mentd. 

Foster’s Case (1015), 11 Co. Rep. 50 b. 

455. Statute 12 Edward 4, c. 7 — 

Applicable only to navigable waters.] — R olle v . 
Wiiytk, No. 452, ante. 

45g. .] — The pio visions 

of Magna Carta A of the other early statutes, 
including 17 Ric. 2, c. 0, A the above Act, which 
prohibit weirs, apply only to navigable rivers. 

Sect. 12 of Salmon Fishery Act, 1861 (c. 109), 
prohibits the use of fishing mill dams for the pur- 
pose of catching salmon, except such fishing mill 
darns “ as are lawfully in use at the time of the 
passing of this Act by virtue of a grant, charter, 
or immemorial usage.” 

A fishing mill dam was erected between 1741 A 
1751 in a river above the flow of the tide, A where 
the river was not navigable. For sixty years 
before 1801, A as far back as living memory could 
go, it had been used in substantially the same way 
as it was used in 1801 : ■ - Held ; (1) the fishing 

mill dam was not a public nuisance ; (2) as a 

grant may he proved either by production of the 
grant itself or by evidence of enjoyment con- 
sistent only with the existence of such a grant, 
A from which it may be presumed, the comrs. 
weii* bound, on the evidence, to find that the right 
to the fishing mill dam existed by grant from all 
the proprietors whose interests could be affected 
by the fishing mill dam, A consequently that the 
lishing mill dam was ” lawfully in use ” at the 
time of tin* passing of Salmon Fishery Act, 1861 
(r. 100), “by virtue of a grant,” within sect. 12 
<>f that. Act . — L kc*< infield r. Lonsdale (1870), 
E. K. 5 <\ l\ 057 : 30 L. ,J. (\ 1\ 305 ; 23 L. T. 
155 ; IS W. K. 1 105. 

Annotations : -As to ( l < Consd. Barker r. Faulkner (1898), 

79 0. T. 21. As to (2) Held. C'lurke r. Somersetshire 

Drainage ( onus. (1888), 57 L . J. M. V. 9G ; Barker v. 

Faulkner (1898), 79 L. T. 21. 

457. — In non-navlgable waters — Under 

claim of long user.] — Qu. : whether a weir which 
does not destroy the fry of fish, nor impede navi- 
gation, A has existed from time immemorial, is 
illegal within the statute, 2 Hen. 0, e. 10. — 
Konsox r. Robinson (1783), 3 Doug. K. B. 300; 
00 E. R. 008. 

458. — .1 — Rolle v . Whyte, 

No. 452, ante. 

459. Barker r. Faulkner, No. 

323, ante. 

460. Right to weir — In non-navigable waters — 
How claimed— Grant or prescription.] — Kolle r. 
Whyte, No. 452, ante. 

461. Alteration to weir — Increase in obstruction 
— Abatement.] — Chester Mill Task, No. 454, ante . 

402. Brushwood weir converted to 

stone one.] — Weld v. Hornby, No. 322, ante . 


weir Is situated.- R. r. Irish Ft 

STKCIAL UoMlts. (1S69), 17 \V. u, 1020. 

— IR. 

af of s/nu'int coni' 
Whether cum hurt rt.] Tl»e 


determination of pperial contrp. upon 
the legality or illegality of a weir 
is a judgment in re in , A conclusive 
against the world. — Rkvoxhhikk 
(Pi KK) r. DUouan, 11900} 2 X. It. 161. 


d. Free oops in vcir—lt hut con - 
* « "free pn|*.’*} — A free 
not maintained where the flow of the 
stream has been altered by the 
of three hatches on one side of the 
weir thereby causing the aides of the 
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463. — — Enhancing, straightening or 

enlarging.] — Weld v* Hornby, No. 322, ant*'. 

464. What amounts to illegal increase.] - 

HOLLE v. Whyte, No. 452, ante* 

465. Free gap in weirs — When necessary - 
Stream fifteen feet wide.J — Kolle i*. Whyte, 
No. 452, ante* 

466. Right to use weir — At particular time — 
Acquisition equivalent to easement of water — 
User.] — Itox.LK v * Whyte, No. 452, ante. 


Srii-sKCT. 3.-- - Fish f no Mill Dams. 

See* nou\ Salmon A: Freshwater Fisheries Ad, 
1923 (e. 16), ss. 11-25, 92 (1). 

467. What constitutes fishing mill dam — Not 
dam solely for milling purposes — Fish occasionally 
caught.] — By Salmon Fishery Act, 1861 (c. 109), 
b. 4, “ lishing mill dam shall mean a dam used or 
intended to boused partly for the purpose of catch- 
ing or facilitating the catching of lish. A: partly 
for the purpose of supplying water for milling 
or other purposes”: - Held: a dam built solely 
for milling purposes. A: without any contrivances 
for catching fish, is not a fishing mill dam within 
this sect., although it does in fact render it more 
easy to catch fish than would have been the case 
if there had been no dam, A^ although the owners 
of the dam have occasionally availed themselves 
of the facility so afforded for the purpose of 
cat oiling lish ; A: such a dam. therefore, cannot 
be abated under Salmon Fishery Act, 1865 (e. 121). 
S. 42. — (iAKNKTT V. BacKIIOPSK (1867), B. B. 3 
Q. B. 30 ; 8 B. A: N. 100 ; 37 B. .1. Q. B. i ; 17 
h. T. 170 ; 32 ,1. 1*. 5 ; 16 \V. If. 201 ; subsequent 
proceedings* sub now. itoLLRr. Wii ytk (1868), B. II. 
3 Q. B. 286 ; suit notn. <»aknktj r. Backhoi’sk, 
Nolle r. Whyte (1868), B. H. 3 Q. 11. 099. 

Annotation : — Consd. Lcconfield r. Lonsdule ( I S7 o>, L. It. 

C. I*. (hi 7. 

468. Dam previously used for fishing - 

Fishing subsequently abandoned.] Kexp. was 
charged before justices, under lie* Salmon Fishery 
Act, 186L (c. 101*). h. 22, with omitting to maintain 
a clear opening of not less than four feet wide 
through the crib, box, or eruive of ;i fishery occu- 
pied by him, during the* weekly close tine*. It 
was proved that his mill dam had been a fishing 
mill dam before 1850, A: there were now the remains 
of a box with fenders over openings of the required 
size. But part of the old box was broken away ; 
there wen* no internal appliances. A: the box had 
ceased to be used, oi capable of being used, for 
catching lish. A certificate of the Fishery Foinrs. 
in 1871, however, referred to this dam as a fishing 
mill dam, but there was no evidence of any altera- 
tion since the passing of the Act, by which 
increased obstruction to fish was created : — 
Held: (1) this dam had ceased to be a fishing 
mill dam before the Act ; (2) sect. 22 did not 

apply. A: the justices were right in dismissing 


the charge. — Bike r. ( 1877). 37 B. T. 

635 ; 42 J. P. 231, 1). ( . 

Annotations : — As to (1) Reid. Uosfdtor i\ Pike (1878>, 4 

Q. li. D. 24. -4s to (2) Folld. Uosirtitor r. Pike (1878), 

4 Q. 11. J>. 21. 

469. *- — - .j — Where a dam had been 

used as a fishing mill dam up to a date subsequent 
to the passing of Salmon Fishery Act, 1861 (c. 160), 
but the use of it for fishing purposes was then 
abandoned A: all appliances for fishing removed : 
— Held: the dam had ceased to be a “ fishing 
mill dam ” within Salmon Fishery Act, 1861 
(c. 100), A: had become an ordinal*} mill dam. to 
consequently Salmon Fishery Act, 1861 (c. 109), 
s. 20, did not apply. A: the occupier of the dam was 
not bound to remove obstructions to the free 
passage of fish as required by the sect . Kossiteii 
r. Pike (1878), 1 Q. B. I). 21 ; 4N B. .1. M. <\ 81 ; 
30 B. T. 106 , 43 .1. P. 157 : 27 W. IB 330, 1). ('. 


470. In non-navlgable waters Legality - 
When In existence at passing of Salmon Fishery 
Act, 1861 (c. 109).] ■ IjKroNFiKi.i* r. Bonxdali:, 
No. 456, ante. 

471. • — How claimed Grant Immemorial 
user.] — Be( onfjeli) r. Lonsdale, No. 456, ante. 


472. Fish-pass - Absence of Bar to fishing 
below dam- Except by rod At line.] A salmon 
cage was erected within lift v yards below a mill 
dam, whit h mill dam had no fish-pass attached : 

Held : ( I ) it contravened Salmon Fishery Act, 
1861 (e. 160). s. 12. which prohibits the catching 
of salmon ot herwise than h> a rod A* line within 
fifty yards below any dam, unless the dam has 
a fish-pass ; A; (2) tie* ease was not. within the 
reservation of ancient rights of fishery, within 
Salmon Fishery Act. 1861 (r. 160), s. 11, which 
prohibits the list* of fixed engines for the capture 
of salmon in inland or tidal waters, & excepts 
from tie* operation ancient rights A* modes ol 
fishing by charier, grant, or immemorial usage. • 
Moi lton r. Willy (1863), 2 II. A* 2.» ; *- 
New Pep. 40 ; 32 B. J. M. HU i « L. T. 28! : 
27 .1, P. 536 : 0 .lur. N. S. 472 : 1 1 W. IB 676 ; 
0 (’t)X. (’. 318 ; J 50 IB IB 11. 


473. - Necessity for Although part of 
machinery for catching fish removed.] -IIoimison 
e. Little, No. Ill, a nte. 

474 . . - Dam no longer used for fishing 

purposes.; - r. Pike, No. I6ii, ante* 


Skit. 7. 


CLOSE SEASONS. 


Serf, 5, sub-sect. 9, ante* 


Skit. 8 SALE AND EXPORT OF FISH. 

See . note* Salmon A: Freshwater Fisheries Act, 
1023 (e. 16), ss. 32 31, 78. 


475. Sale of freshwater fish - During close 
season -Extent of prohibition -Fish caught outside 


not to Ik* in a line with & parallel 
to the direction of the Htreain ot. the 
w eir. — D kvonkh i uk ( r . J )i« »i i a n, 
IPJ00) 2 I. K. 1GI.-IR. 

PART V. SECT. 6, SUB-SECT. 3. 

%. Dam dyke — Direction of 
— When* an issue wao went to a jury 
an to whether a dam dyke \\tt» “ to 


the injury &: damage <»f nurwieiv " 
ha proprietois of kuIihoii PKiiiiiK^ >t» 11 
river, it waw not c*mifM*tc*nt. for the 
to direct the jury that the 
put to issue & the only 
which they were to consider 
was, whether it wuh injurious in tin- 
actual condition of the river, K with 
reference to the exigence of the dyk<-« 
in the river.- Llyh, Masson* Co. r . 


f Lottli) ( 1 sill ), r *> H. 

;t l ». SCOT. 

PART V. SECT. 8. 

f, Jtr strain inu sale — Of finh.} 
claimed to lx* entitled to f)*»h 
in a certain IsTth under ntifnlfttforiK 
n,ad< hv the Kcwdom* on the autho ity 
of a -tututc. On the evidence the et 
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. 8. — Sale and export of flab. Sects . 9 <i* 10: 
Sub-sects. 1 & 2. Part VI. Sect . 1 : Sub- 
sects. 1,2 dr 3 .] 

statutory area.] — Freshwater Fisheries Act, 1878 
(»*'. 39), «. 11 (4), which forbids the sale or exposure 
for sale of freshwater IJsh (luring the close season, 
applies to lisJi caught Vs* yon <1 the limits of that 
part of the United Kingdom to which the Act 
applies. — Puke v. Bradley (1885), 10 Q. B. 1). 
148 ; 53 L. T. 81(1 ; 50 ,T. V . 150 ; 34 W. It. 105 ; 
sub nom. Bradley r. Price, 55 L. J. M. (\ 53 ; 
2 T. L. It. 182, I). C. 

Annotation Consd. Guyer r. lt. ( 1 889), 23 Q. 1). D. 100. 


Sect. 9. —LEGAL PROCEDURE AND EVIDENCE. 

See, now , Salmon & Freshwater Fisheries Act, 
1923 (c. 10), ss. 73 -81. 

Jurisdiction of Justices.]— See Part VIII., post. 


Sect. 


Nub*se< 


19. LOCAL APPLICATION OF STATUTES 
AND LOCAL ACTS. 

t. 1. Local Application of Ntatctks. 


Sc(\ non\ Sainton «V I'T* sh water Fisheries AH , 
1923 (r. 10), ss. 82-91, Sclied. IV. 


Scr-sect. 2. - Local Acts. 

476. Thames Conservancy Act, 1857 (c. cxlvii) — 
Power of river baill/Ts To enter boats & seize 
brood of fish Penalty for resistance to balllfTs.j — 

Above Act creates a new corporation, called 
The conservators of tin* river Thames/ 1 A, by 
sect. 52 of above Act, transfers to them “ all the 
powers, authorities, rights A' privileges/' which 
might be exercised by the mayor of Ixmdon/’ 
by prescription, usage, charter, or Art of Parlia- 
ment, or otherwise, with regard or relation to the 
conservancy A the preservation regulation of 
file river Thames,” save only so far as the same 
may he modified by, or be inconsistent with, 
the provisions of above Act. Sect. 79 of above 
Act imposes a penalty, not exceeding 1*5, on any 
person who ** shall resist or make forcible opposi- 
tion against any person employed in the due exe- 
cution of this Act " : — livid: under above Act, 
although it does not apparently have the fishery, 
of tin* Thames in contemplation, the conservators 


of the Thames are empowered to appoint, under 
there hands & seals, assistant river keepers, with 
express authority to enter fishing boats & seize 
brood of fish, in pursuance of Medway Fishery 
Act, 1756 (c. 21), s. 5 ; & a person ofestructing 
such an assistant river keeper in so doing, is not 
liable to the penalty imposed by Medway Fishery 
Act, 1750 (c. 21), s. 0 ; but is liable to the penalty 
imposed by sect. 0 of above Act. — T urnidge v. 
Shaw (1801), 3 E. & E. 588 ; 30 L. J. M. C. 113 ; 
3 L. T. 847 ; 25 J. P. 294 ; 7 Jur. N. S. 755 ; 9 
W. It. 381 ; 121 E. lt. 563. 

477. Tweed Fisheries (Act, 1857 (c. cxlvili) — 
Offence committed against Salmon Fisheries (Scot- 
land) Act, 1868 (c. 123) — Place where offence com- 
mitted — Framing of prosecution.] — R. v. Sander- 
son (1871), 35 J. P. Jo. 350. 

478. Extent of river at mouth — How 

measured.] — In above Act to place nets within a 
river was an offence, & the river was described 
to extend four miles along the sea-coast from a 
certain j>ier. In another part of above Act a 
distance was described as being iri a straight line 
from another point, but the words straight lino 
were not used as regards the four mile limit. W. 
committed an offence, & if the straight line were 
adopted he was within the four miles, but if the 
sea-coast line wen* adopted he would not be within 
that limit: - Held : in measuring along the sea 
coast the measurement, ought- to follow the line 
of coast, A not to be the sumo as a straight line*. 

- — Tweed Comhh. ?•. Wood (1882), 40 J. P. 700, 
I>. (*. 

479. Ratability of fishery owners there- 

under -Assessment of poor rate — Deductions In 
respect of fishery rate.] — By above Act- passed for 
the preservation «V increase* of salmon, comrs. 
wen* empowered to niise a rate from every owner 
of a fishery in a large district, for the purposes of 
above \et. Applt. was tenant of a fishery for 
w hich lie paid a rent of £305, & a rate of £01 to 
tin* comrs. : — 7 / rid : in ascertaining the ratable 
vahn* of his property the amount of the* rate should 
be deducted, for it was an ” expense necessary 
to maintain the property in a slate to command 
such rent/' A: so allowed to bo deducted under 
Parochial Assessment Act, 1839 (c. 99), s. 1. — 

IL r. SMITH (1885), 55 L. J. M. (\ 49; 54 L. T. 
131 ; 50 J. P. 215 ; 2 T. 1>. R. 223, 1). C. 

Annotations:-- Refd. Newport Union t*. Stead, Newport 
Union v. Green, 1 1007] 2 K. It. 400 ; Waddle r. Sumler- 
lund Union, 1 1 DOS | 1 K. 11. (512 ; Whiter. South Stonehum 
Assessment Committee, 11916] 1 K. IL 103. 


inferred that (lefts, won* authorise* 
J»v pltfs. to shoot their seine, pltfs. t< 
have half the fish caught, & Imvim 
done mi (lefts, secured u catch of fish 
of which pltfs. claimed half under tlv 
iwn'cinciif : - Heht : pltfs. were on 
titled to the relief which they sought 
namely, that defts. should Ik* rest mine* 
from selling. Doukhtv r. J'owki 
tissn. It. K. I>. 119.- CAN. 


ff. - Anirrimn ot/siers. ] -- The 
( Jovernor-t ieia'ral du t Vuueil has no 
power under It. S. e. 96, s. l«. to 
make an order prohibiting the ex- 
posure tt sale of American oysters 
tin ring the dose season.- Kr ii. 
i (1*96). 33 N. It. J{. 2, CAN. 


V. SECT. 9. 

rvifnirot - - ( 'on • 
of iHilmon ti nr i na 
order to convict u 
. l , - filing for 

under Msheries Act, }{. K. c\, o. 96, 
s. 8, It is not. mitlloient thut deft, had 
in his possession a nalnum during the 
prohibited season. Then* must Ihj 


PART 

IFAd, 

for 

season .}-- In 
of illegal 


some evidence to show when, where, . 
in what manner the fish had her 
caught. Kjt p. Kr.l.l.V (1S90), 2 

N. 3. It. 271.- CAN. 

k. l)r fence — To charge of fi 
in prohibited miters— Subordinate 
tion of accuwd — Acting under orders • 
superior officer,}— In a complain 
nguinst a seaman charging a con 
t invention of a fishery board bye-law 
it was proved that the vessel on whirl 
ueeused wuh employed had Ikon 
engaged in trawling within the pro 
hiidted niva ; it that accused oecupiei 
a siit»ordlimte position on the vessel i 
«et(*d under the orders of sutK*rio 
otlleeni ; — Held : it, was no defence 1 1 
the charge that accus(*d occupied i 
subordinate position & acted under hi 
supt*rior ofHet’rs’ orders. — Uomxix r 
c * < J.) 17 ; 46 Sc. L. R 
32*; la S. L. T. 792. -SCOT. 


PART V. SECT. 10, SUB-SECT, 2. 

1. Salmon f isheries Act , 1868.] — 
A H^honuHii ui48 oonvictou of a con* 
t invention of the Salmon Fisheries 


Act, 18(58. While beheld ft licence to 
fish in the Solway Firth in English 
waters, his lunding place, wheie his 
nets were found unsecured, was in tho 
Scottish waters of the Firth: — Held: 
notwithstanding that his landing place 
was in Scotland, that he was not an 
“ occupier ** of a Scottish fishery, to 
which alone tho above Act applied. — 
HoruirroN r. Piiyn (1892), 19 11. 

(I’t. of Sess.) 37 ; 29 8c. L. lt. 176, J. — 
SCOT. 

m. Dominion statute.] — Under 14 
8c 16 Viet. c. 63 (Imp.) defining the 
boundary bet ween Canadu &Xew Bruns- 
wick, the whole of the Hay of Chaleurs 
is within the present boundaries of 
Quebec & New Brunswick, within the 
Dominion of Canada & subject to 
Fisheries Act. 31 Viet. c. 60 (D) &, 
therefore, drifting for salmon, in the 
Bay of Chalcurs, although more than 
three miles from either provincial 
ahot e, is a drifting in Canadian waters 
& within the prohibition of the last 
mentioned Act. — Alow ait c. McFejk 
(1880), 6 8. C. K. 66.— CAN. 
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Part VI. — Statutory Enactments relating to Salt Water 

Fisheries and Sea Fishing. 

Sect. 1. — SUPERVISION OF SEA FISHERIES. councils to make.] — II r. Plymouth 
Sub-sect. 1. — Board op Trade. ante . 


See Board of Agriculture & Fisheries Act, 1903 
(c. 31), s. 1. 


Sub-sect. 2. — Board op Agriculture. 

See Board of Agriculture & Fisheries Act, 1903 
(c. 31), s. 1, sclied. ; Sea Fisheries Act , 1808 
(o. 45), ss. 29, 37, 40, 44, 45 ; Oyster As Mussel 
Fisheries Orders Confirmation Act, 1809, No. 2. 
(c. 31), s. 2 ; Sea Fisheries Act, 1875 (c. 15), s. 1 ; 
Fisheries (Oyster, Crab, At Lobster) Act, 1877 
(c. 42), ss. 5, 7, 10 ; Sea Fisheries Act, 1884 (c. 27), 
s. 1 ; Sea Fisheries Regulation Act, 1888 (e. 54), 
ss. 1. 2, *4, 8, 11, 12; Sea Fisheries (Shell-Fish) 
Regulation Act, 1891 (c. 20), s. 1 (2). 


Sun-. suu r. 3 . — Sea 


Fisheries ( 'ommjttkes. 


See Sea Fisheries Regulation Act, 1888 (e. 51), 
ss. 1 (3), 2 (1) (b), (e), (d), 2 (2), 3, 5, 0 (I), (5), 
8, 13 (a,), (b), (c) ; Fisheries (Oyster, Crab, A: 
J x>bs ter) Act, 1877 (v. 42), ss. I, 8, 10 ; Fisheries 
(Oyster, Crab, A: Lobster Act, 1877), Amendment 
Act, 1884 (e. 20) ; Ijocal (iovernment Act, 1888 
(e. 4 1) ; Fisheries Act, 1891 (c. 37), ss. 7, 9 ; Sea 
Fisheries (Shell-Fish) Regulation Act, 1894 (c. 20), 
s. 1. 


482. 


*.] — Where a local 


sea lisheries committee contains represent at i\es of 
more than one county or borough council, it is 
not open to any one of such councils to make 
conditions or restrictions as to expenditure umler 
Sea Fisheries Regulation Act, 1888 (c. 54), s. 0 (1 ), 
but the conditions or restrictions referred to in 
that subsect, can only be imposed by the common 
agreement of all the councils represented on the 
committee.— R. v, North Riding op Yorkshire 
County Counc il, 1 1899) l Q. R. 201 ; ml j non), 1L 
v, Yorkshire (North L’idino) Founty Council, 
h\r p. North -Eastern Sica Fisheries District 
( \)M mittkk, (18 L. J. Q, R. 93 ; 79 L. T. 521 ; 
03 ,7. I\ OS ; 47 W. R. 205 ; 15 T. L. R. 31 ; 43 
Sol. Jo. Ill, I). C. 


483. Bye-Laws - Under Sea Fisheries (Shell 
Fish) Regulation Act, 1894, c. 26 — Removal of shell 

fish.] — The offence of removing undersized shell 
fish from a fishery, eont rary to bye-laws framed 
under the above Ad, is complete whenever such 
shell fish have been taken up from any part of the 
fishery with (lie intention of eventually carrying 
them away, -Thomson r. Herns Thomson r. 
Hartley (Ison), 00 L. J. Q. R. 170 ; 70 L. T. 
58; (»1 J. F. 84 ; 13 T. L. K. Ill ; II Sol. Jo. 
143 : IS Cox. <\ C. 191, 1>. C. 

484. - Under Sea Fisheries Regulation Act, 
1888 (c. 54), s. 2 -Trawling.] -C ol.HEUK r. Asu- 
PIK1.I), No. 488, punt . 


480. Appointment of fishery officer — Restric- 

tions as to expenditure — By council appointing 
committees — To be imposed before officer ap- 
pointed.] — -By Sea Fisheries Regulation Art, 1888 
(e. 51), s. 0 (1), “Subject to any rest rict ions or 
conditions as to expendit ure made by the council 
or councils by whom a local fisheries committee 
is appointed, the committee may appoint sueh 
fishery officers as they deem expedient ** for the 
purposes therein specified : Held: (1) the re- 

strictions A: conditions as to expenditure* in con- 
nection with the appoint intuit of a particular 
officer cannot, bo made after the officer has been 
appointed; (2) Newbie: where a local lisheries 
committee has been appointed by more county 
or borough councils than one, it is open to any 
one of such councils to make restrictions or con- 
ditions .as to expenditure under the above sect, 
without the assent of the other councils.- It. r. 
Plymouth Corpn., [1890) l < 4 . B. 158; 95 L. J. 
Q. B. 258; 41 \V. R. 020 ; 12 T. L. It. 157; 

40 Sol. Jo. 220, I). C. 

A n notation : — As to (2) Consd. 11. r. North Riding of York* 

shire County Council, (189RJ 1 Q. IL 201. 

481. Power of one of several 


485. - Extent of application of 

bye-law.] — 1‘nderthe above Act local committees 
were constituted with power to make bye-laws, A : 
tin* Devon local commit fee made bye-laws pro- 
hibiting trawling in Star! Ray, Teignmoulh Hay, 
A^ Torbay. When tin •so bye-laws were made it 
was suppos'd that fish came into shallow water 
to spawn, A that the hays wen* nurseries of young 
fish. At a later date it was discovered that this 
theory was wrong. The bye-laws for Teignmmith 
Bn v dc Tori »ay were withdrawn, but the committee 
refused to repeal the hye-law' as to Start. Ray 
because tiiere was a sandbank t here which W'ilh used 
by' crab cat ♦•hers, A. fie* presence of traw'h'i’M 
would interfere with their business. Applt. w'os 
eonvict<*<l of trawling in Start- lluy in contruven- 
tion of this bye-law : Held : dismissing the appeal 
that t he Act was comprehensive enough to cover 
the bye-law ; there was nothing in the Act to 
show' that its sole object was the protection of 
immature fish ; that the bye-law was for a j>er- 
fectiy legitimate object under the Act., namely, 
the protection of the crab fishery. At therefore 
was not ultra vires ; At on the point of reason- 
ableness, that was a question of fact to bo decided 


PART VI. SECT. I, SUB-SECT. 3. 

n. l*oirrr to make bye -lairs . ) — A 
party set his cod -trap on the coast 
of Labrador, so near to another’* 
trap as to lessen the catch of the 
latter. It appeure<l that in a 


law had l*sen passed abolishing cod- 
trapM, but in 1 8KW a Fisheries' Cbtu- 
iniKMion was established w'lth powers 
to make, rub’s for regulating the pro- 
secutlon of the fisheries. One of the 
rules permitted the use of cod -traps, 
but did not define the distance they 

SALAR JUNG U3RXA 


were to is* sot from caeli other, as was 
provided in the law rejiealed. Jn all 
action for damage's -Held : us the 
rules of the Fisheries' Commission 
only prc«cril>ed the use of cod -traps, 
then' is nothing to prevent, the sett 
of a cod-trap near to unothor so I< 
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Fisheries. 


Sect . 1 . — Supervision of sea fisheries: Sub-sects. 3 
(fc 4. AVcf. 2: Sub-sect. 1 , A., B. & C . ; aufe- 
sect. 2. Sect. 3 : Sub sects. 1,2 <t’ 3. >SVr(. 4 : 
Sub -sec Is. 1 , 2, 3 1. j 

by the justices, & they had found that the bye- 
law was not too wide in its application.— Friend 
v . Bkehoitt (1314), 111 L. T. 832 ; 73 J. 1*. 25; 
30 T. Jj. U. 587 ; 58 Sol. Jo. 741, D. <’. 

Annotation : ~ Retd. Onion# r. Clarke (1017), 86 L. J. K. 11. 
740. 


is pulled or pushed or otherwise propelled along 
or over the bottom of the sea”: — Held: an 
“ otter” trawl, which is a trawl not having any 
beam across from side to side, but which has 
two “otter” boards so fixed that the motion 
through the water keeps them apart, thus stretch- 
ing a line across the net in the place of a beam, 
comes within the meaning of bye-law 1. — Col- 
beck v. Ash FI eld (1838), 07 L. J. Q. B. 333 
02 J. V. 214 ; 40 W. Jt. 302 ; 14 T. L. It. 230 ; 
42 Sol. Jo. 231, 1). C. 


Sub-bkct. 4. — Fishery Officers appointed 
ijy Sea Fisheries Committees. 

See Sea Fisheries Regulation Act, 1888 (c. 54), 
s. 0 (I), (2) ; Fisheries Act, 1831 (r. 37), s. 13. 

486. Right to prosecute for offences — Under 
Sea Fisheries Act, 1883 (c. 22) — Exclusive right.] — 

The above Act- creates certain offences, A by 
sect. 11: “ The provisions of this Act- . . . shall 
be enforced by sea-fishery officers,” who are 
defined by that sect. : Held: the* effect of the 
above words is that no one except a sea-fishery 
officer can prosecute for an offence against the 
Act, At a rule railing upon justices to hear A 
determine a summons for an offence against tin* 
Act, taken out by a private individual, discharged. 
- R. v. riTWTT ( 1883), 22 (J. R. 1). 022; 58 I,. J.M.P. 
132 ; <10 L. T. 038 , 53 J. 1\ 170 ; 37 W. R. 132 ; 
10 ( 'ox, V. C. 018, 1). (\ 

Annotation*: COQfd. Anderson r. Hamlin (1890), 2.’ 

(J. II. 1>. 221. Mentd. Kyfiln r. Kant London Water- 
works Co. ( 1 HUH), GO .1. P. 220; K. r. Stewart. I1H90J 
1 g. II. 200. 

487. Without authority of conservators — 
Fisheries Act, 1891 (c. 37), s. 13.] — Polloc r. 
Monks, No. 335, 


Sect. 2. PROVISIONS AS TO PARTICULAR 

FISHERIES. 

ICT. 1. “(iKNEHAL PROVISIONS, 
n/ Fish. 

See Sea Fisheries Act . 1808 (c. 45), s. 08 ; Sea 
Fisheries Act, 1883 (c. 22) s. 4, srhed. 1. arts. 
14-17, 13-22 ; Sea Fisheries Regulation Act, 
IS 88 (c. 51), s. 2 ; Fisheries Act, 1831 (c. 37), 
h. 4, schetl. art 4 ; Trawling iu Prohibited Areas 
Prevention Act, 1303 (e. 8), ss. 1, 5, 0 ; Herring 
Fishery (Branding) Act, 1313 (e. 3), ss. 1, 2, 5; 
Statutory Rules A Orders (1313), No. 1111. 

488. Prohibition against use of trawl — Beam 
on sea-bottom -Whether other trawl within pro- 
hibition.] — By bye-law 1 of the North Eastern 
Sea Fisheries District bye-laws, made under Sea 
Fisheries Regulation Acts, 1888 A 1883, A con- 
firmed by order of the Hoard of Trade, it is provided 
that “ a iKTson shall not use in Oshing for sea 
fish any trawl nr trawl net having a beam which 


B. Shell Fish. 

Sec Sea Fisheries Act, 1808 (c. 45), ss. 12, 51, 
52, 53. 55, sohed. art 1 1 ; Fisheries (Oyster, Crab, 
A lobster) Act, 1877 (c. 42), s. 4 ; Sea Fisheries 
Act , 1883 (e. 22) s. 4 (r) ; Sea Fisheries Act, 1884 
(c. 27). 

489. Distinguished from floating fish.] — 

Bill doer v. Richardson, No. 302, ante. 


490. Oysters — Disturbance of oyster beds — 
Dredging for oyster spat — - Illegal. | — 13 Ric. 2, st. 
1, c. 13, A 17 Ric. 2, c. 3, for the preservation of 
the fry or brood of fish, are still in force ; A the 
spawn or brood of oysters, called oyster spat 
is within the provisions of those Acts. Where 
deft., in an action of trespass qua re clausum , etc., 
justifies an entry for the purpose of taking sucli 
spawn in the locus in quo , being a public navigable 
tidal river, the plea must show that he took it under 
circumstances that made the taking legal within 
t ie* provisions of the several Acts for its preserva- 
tion. -Maldon Cokpn. r. Wool vet (1840), 12 
Ail. A Kl. 13 ; 4 Per. A I>av. 20 ; 3 L. J. Q. B. 
370 ; 1 i; K. R. 71 I. 

Annotation Reid. Saltusli C’orpn. r. Goodman A lUuko 
C. P. 1). 421. 


491. 


Form of conviction 


omission 


of word knowingly.] — A. was charged with unlaw- 
fully using a trawl net so as to disturb an oyster 
bed, A was convicted A lined In. The conviction 
when filed with the clerk of the peace omitted the 
word “ knowingly,” whereupon a certiorari was 
moved for, A after rule nisi the justices drew up 
a fresh convict ion, including the word “ know- 
ingly.” A sent tin* same to the clerk of the peace : 
— Held: the fresh conviction was no answer to 
the rule, which must he made absolute. — F.r p. 
Afstin (1880), 50 L. J. M. V. 8 ; 4 4 L. T. 102 ; 
45 J. P. 302, D. V. 


Annotation . Mentd. Ex ji. Kenyon (1881), L> J. P. 302. 

492. Sale during close season — Foreign 

oysters deposited in English waters— Until wanted 

for sale.]-— By Fisheries (Oyster, (’rab, A Lobster) 
Act, 1877 (c. 42), s. 4, which imposes a penalty on 
persons selling oysters between May 14 A Aug. 4, 
in any year, it is provided that a person shall not 
b * guilty of an offence under the sect, if he satisfies 
the et. that the oysters “ were taken within the 
waters of some foreign State. ” 

Applt. was convicted of having sold oysters on 


us it dot's not amount to a breach of the 
common law. • Mitcuki.i, r. Hakti.ktt 
, 7 Nrtil. L. It. III. NFLD. 


PART VI. SECT. 2, SUB-SECT. 1. A. 

O. tw of 

tmtrt .] — Tho Herring » (Scot- 
land) Act, 1 8811, In'ttm* 

trawling *’ within thivt of low 

water mark of any |»art of the coant 
of Scotland (exoo|»t within to In* 

liy the Flsheiy Hoard) 


//rW : that the prohibited area include* 
the apace lad ween high water mark 
£ l°' v water mark. — W hytk r. 
rttOMiwoN JISJI7). 1 It. (a. of Sotw.) 

j. — scot. 


P* ♦) — Rankin’ r. 

OWM ). 4 F. <rt. of Seas.) a ; 39 
53 ; 9 S. L. T. 228, J . - SCOT. 


W HI OUT 
Sc. 1.. It. 


Q. .) — An attempt to set a 
trawl-net within prohibiti'd area U 
uMng a miHte of fltthfngin contravention 
of the Act*, & Hctzurv of the net is 


authorised before conviction. — P ytkr 
v. I noham (1901). 3 F. (Ct. of Sens.) 
514; 38 Sc. L. It. 309; 8 S. h. T. 

493 — SCOT. 

J*. .] — Herring Fishery (Scot- 

land) Act, 1889, s. 0, prohibiting other 
trawling in, inter aha , the Dornoch 
Firth as defined by the Act, applied 
to foreign trawlers. — P ktkks r. Olskn 
( 1905), 7 F. ((T. of Sesa.) 86; 42 

Sc. L. It. 735 ; 13 S. L. T. 337. J.— 
SCOT. 
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a day within the period specified in the Act. It 
appeared that these oysters having been origi- 
nally taken in French waters had been brought 
in a mature state to this country in Feb. or Mar. 

6 laid down for the purpose of storage at a depth 
of some fathoms in part of a creek used only for 
the reception of similar French oysters, where 
they did not breed, A from which they were 
dredged when required for sale during the close 
period : — Held : the oysters were “ taken within 
the waters of a foreign State,” so as to be excluded 
from the operation of the Act, A the conviction 
must therefore be quashed. — Robertson r. 
Johnson, [1893] 1 Q. B. 129 ; 02 L. J. M. (\ 1 ; 

07 L. T. 500; 57 J. P. 39; 41 W. It. 223 ; 9 
T. L. It. 08 ; 37 Sol. Jo. 48 ; 17 (’ox, (\ V. 580 ; 
5 K. 108, D. C. 

493. Regulation of fishery by corporate body 

— Statutory authority — Right to lease foreshore of 
fishery.] — Truro Corpn. v. Howe, No. 52, ante. 

494. Removal of shell fish — What amounts to 
removal — Intention to remove.J —Thomson r. 
Burns, Thomson v. Hartley, No. 483, ante. 

C. Lobster s and Crabs. 

See Fisheries (Oyster, Crab, & ljobster) Act, 
1877 (c. 12), ss. 8, 9 ; Sea Fisheries Regulation 
Act, 1888 (c. 51), s. 2 (r). 


u-sECT. 2. —Focal Provisions. 

Blackwater (Essex).] —See 31 A 32 Viet. c. ix. 

Boston Deeps.] — See 33 A 31 Viet. c. vi 
2 Ed. 7, c. lxxviii. 

Colne.] -Sec 33 A 31 Viet. c. lxxxv. 

Bosham & Chichester.] —See 3(1 A 37 Viet. e. 
lxii. 

Emsworth.] — See 33 A 31 Viet. c. vi ; 31 A 35 
Viet. c. cxlv. 

Falmouth.] — See 10 A 11 Viet. c. exxvi. 
Faversham.J — See 3 A 1 Viet. v. lix. 

Hamble.j — See 31 A 32 Viet. c. ix. 

Hamford Water.] —See 10 A 17 Viet. c. x. 

Herne Bay.] — See 27 A 28 Viet. c. eclxxx : 
28 A 29 Viet. c. clxviii. 

Hunstanton le Strange.]— See 40 A 47 Viet. c. x. 

495. Ipswich — Ipswich Fishery Act, 1867, c. xlvl 
— Private oyster fishery — Exclusion of public right.] 
Smith v. Cooke, No. 43, ante. 

Langston & Chichester Harbour.] ~ See 32 A 33 

Viet. c. 31. 

Lynn Deeps.] — See 35 A 30 Viet. c. i ; 43 A ll 
Viet. c. cxlii ; 0 Ed. 7, c. cxii. 

Medway .1 — See 2 Geo. 2, c. 19 ; 30 Geo. 2, 
c. 21 ; Medway Regulation Continuance Act, 
1808 (c. 53). 

Menal Straits.] — See 37 A 38 Met. c. xviii. 
Paglesham.] — Sec 37 A 38 Viet. c. xviii. 

Poole.] — See 48 A 49 Viet. c. xii ; 50 A 51 Viet, 
c • c * 

Queenborough.] — See 8 A 9 Viet. c. cxliv. 
Ramsholt.] — See 47 A 48 Viet. c. xiii. 

Roach River.] — See 29 A 30 Viet. e. cxlv. 
Rochester.] —See 28 A 29 Viet. c. ccxxvii ; 30 
A 31 Viet, c/lxxii. 

Salcombe.] — See 35 A 36 Viet. c. lxiii. 


496. St. Ives Bay — 4 & 5 Vlct. c. Ivll -Action 
for Infringement of statutory right — Will not Ue.i — 

Stevens i\ Jeacocke, No. 03, ante. 

Swansea. -See 31 A 35 Viet. c. cxlv ; 40 A 47 

let. c. X. 

Tees. j - See 7 Ed. 7, e. lxxxiii. 

Tollesbury & Mersea.] -See 12 A 43 Viet . e. 1. 
Truro.) — See 39 A 10 Viet. c. xci. 

Whltstable.J — Sec 33 Geo. 3, e. 42 ; 59 A 00 
Viet. e. xli. 

Seine fishing on coasts of Somerset, Devon, 
Cornwall.] — See 1 Jar. 1, c. 23. 


Sect. 3. — PROTECTION OF SEA FISHERIES. 

SiTii-sECT. 1 . — Dynamite and Other 
Explosives. 


See Sea Fisheries Act, 1868 (c. 
Salmon A Freshwater Fisheries Act, 
s. 9. 


45), s. 53 ; 
1923 (c. 16), 


Sub-sect. 2.— Pollution. 

See Malicious Damage AH, 1861 (e. 97), s 32 ; 
Sea Fisheries Act, 1861 (e. 45), s. 53. 

Pollution generally.]— See Part III., SeH. 10, 
sub-sect. 1 , D., ante. 


LI -SHIT. 


3. Instruments for Destroying 
Fish and Fishing Gear. 


See Sea Fisheries Act, 1883 (c. 22), ss. 2, 5, 0, 
sched. 1., Arts. 20, 21. 


Sect. 1 . -STATUTORY PROVISIONS AS TO SEA 

FISHING BOATS. 

Sijr-seut. 1. — Registration and Equipment 
See M. S. AH, 1891 (c. 60), ss. 370, 371, 373, 375 ; 
Ferries, Veil. XXIV., p. 98 f ; Shippino. 


SUB-SK< 


t. 2. — Okrtjficatks of Skippers and 
Second Hands of Trawlers. 


See M. S. Act, 1891 (e. 60), ss. 413, 411, 415, 416 ; 
M. S. AH> 1906 (c. 48), s. 81 ; Statutory ltules A 
Orders, 1900, No. 806 ; Statutory Rules A Orders, 
1901, No. 309 : Statutory Rules A Orders, 1923, 
No. 919; Shippino. 


Sur-sect. 3. — Indentures of Apprenticeship 
and Agreements with Fishino Bovs. 

See M. S. Act, 1891 (c. 60), ss. 392, 393, 395, 396, 
397-398 ; Order in Council, Feb. 10, 1915 (Statu- 
tory Rules A Orders, 1915, No. 146). 


Sur-sect. 1. — Engagement and Discharge 

of Crew. 

See M. 8. Act, 1891 (c. 60), ss. 383, 387-^ 89, 
390, 399, 400-403, 407, 409 111. 
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Fisheries. 


Sect. 4 . — Statutory provisions as to sea fishing boats : 

Sub-sect*. 4,5 d* il Sect. 5: Sub-sects. 1 A* 2 
F//. *SVd. 1.] 

497. Disputes between owner & crew— Adjudi- 
cation by deputy superintendent — Of mercantile 
marine o/lice —Merchant Shipping Act, 1894 (c. 60), 
SS. 247, 387.]— Sect. 387, nub-wet. 1, of tin* above 
Act provides that a superintendent of a mercantile 
marine office shall inquire into, hear, & determine 
any dispute between the owner of a fishing boat 
& any seaman of the I oat concerning {inter alia) 
the seaman’s discharge, if any party to the dispute 
calls on him to deride it. 

Heel. 217, sub-sect. 2, provides that any act 
done by a deputy duly appointed shall have the 
same* effect as if done by a superintendent- : - Held : 
a deputy superintendent lind power to adjudicate 
upon disputes under sect. 387.—- Mayiihw t. Tiupp, 
l I914J 2 K. B. 455 ; 83 E. 3. K. B. 77S ; HOE. T. 
1002 ; 12 Asp. M. E. F. 505, I). F. 


Sub-sect. 5. Discipline ok Fkk'v. 

See Sea Fisheries Act, 1883 (e. 22), ss. 3, 1 ; M. S. 
Aet, 1801 (c. 00). ss. 370, 370, 380, 381 ; Order 
in Council Apr. t>, I MSI) (Statutory Rules Orders 
Revised, Vol. VIII., .Merchant Shipping, p. 101). 


498. Wilful disobedience — What amounts to— - 
Desertion or absence without leave — Merchant 
Shipping Act, 1894 (c. 60), s. 376 (DJ— A seainan 
may be convicted of the otlence of wilfully dis 
obeying a lawful command of the master, under 
sect . 370, sub-sect. 1 (d), of the above Act, although 
the act of disobedience amounts to the offence oi 
desertion or absence without leave under (cr) or (o) 
of the sub-sect. — E do ill v. Alwakd (.1. & U.), 
j,n)., [1902 ] 2 K. B. 239 ; 71 h. 3. H. B. 000 j 
87 E. T. 121 ; fM5 .T. F. 700 ; U Asp. M. L. F. 311 , 

v . . i /« / 4 Il/ktl I V 4 \ 


Sub-sect. 0. — Death Injuries and 
Fasualties. 

aw AT S. Al t. 181)1 (e. 00). ss. 385, 380, 417 


Skct. 5. - FOREIGN FISHING BOATS. 

Sub-sect. 1. —In British Waters. 


See Sea Fisheries Art, IHN3 (c. 22), 8. 7 ; Fisheries 
Vet, 1 89 1 (c. 37), s. 5; Customs (Consolidation 
Act , 1870 (e. 30) ; Order in Founeil, Oct. 7, 18(U) 
'Statutory Rules «V Orders Revised, Vol. VUE, 
VL.»., h ,nt Shinoimr. n. 15)0) : Order of Board ot 


PART VI. SECT. 5, SUB-SECT. 1. 

t. Seizure of foreign reuse l Inside 
time unit limit.] Deft., an officer 
appointed by the < 'unudian (bi\t. for 
tin* protection iff ttu* fistic Hen, Hei/.cil 
a vcmhcI belonging to pitf. in Ha- harbour 
of <h»*pe, ia the ITov luce of Quebec, 
on Auk. 18, for iih'iicli of 3 I V let. 
v. 01, m on Auk. 22, biouglit tin* vessel 
to Shcdinr, in ttu* Pro\mec of New 
Briiusw lok, but liai not deliver her to 
the collector of customs there. *1 he 
Aet d I riveted that vessels seized should 
be" forthwith dcliViMcd t o t he collect oi 
or other principal officer of customs at 
the port nearest the plan 1 vvhcie 
seized. There was a eolleetor of 
customs at (iiih|h‘, \ at seveial other 
ports m*nrer than Shcdlac. No pro* 
eetaliiiKN havitiK been taken towards 
the eondenmat ion of the vessel, pitf. 
replevied her on Sept. 5: Held: h> 
taking t he vessi'l to Shedhic it letuiniUK 
tier there in Ids own possession deft, 
became a trespasser ah initio, S. 
replevin would lie. — McCJow.vn r. 
UK.rm ( 1ST I ), N. IT. Dig. 2Sti. CAN. 

t. “Svmit.i. 

(Ul.UKHT (1S71), 2 S. V. A. i*. U»7. — 

CAN. 

a. - - When» the Crown 

alleged in its petition in an action in rent 
for coudcimuit ion it forfeiture, that 
a vessi'l had violated I*. S. (\,o. !l, 

l*y tisldug in i»rohihit«'d waters witlt- 
out u licence, but oth'red no evidence 
in support of sueb allegation : - Held : 
the burden of proving the license to 
tlwh whs upon deft. It. r. TllK Hknhy 
l. Dim. ups (i sit;*), i Kveh. ('. is. ni». 

CAN. 

b. - - . ] ~ The crew of a 

fishing owned in the 1’uited 

had thrmvn l heir seine more 
than three miles otT Hull Ledge in 
the Province of Nova Scotia, hut 
before they ha«l si'careil all the fish in 
the seine both it it the vessel had 
drifted within the three mile limit, 
when' the vessel was seized by a 
Canadian cruiser while her crew was 
in the act of bailing out the seine : 
Held : the vessi'l was guilty of ill 
•* fishing M within the Tn'ttty of 1818 
& luijH'rial Act, ,’di <*eo. ill., c. 28, 


\* jib.o ipuler the provision^ of 1!. S. (\, 

c. pi. |,\ r. Tiik Ku i pp. hi* k (Jkuuinm 

.III. (iKtMh, Excli. t’. R. I til : <)- lb 
27 8. ( 27 1. CAN. 

c. * - - — .1 — Sendde : coining 
into t lie territorial waters of Canada 
to cure fish caught outside the limits 
of such waters, will subject tin* offend- 
ing vessel to forfeiture. li. r. TllK 
Svviohkt (UMM>, 2:» (’. L. T. 1*28; H 
Kveh. C. It. :H8. CAN. 

d. .1 Action for the 

contisent ion <»f the steam lihliiug vessel 
" Krancis Cutting” of Seattle, for 
fishing in Canadian waters. 'Hie 
sextant observations made by the 
eaptain of the Canadian (iovt. cruiser 
in locating tlic " Krancis Cutting'* 
being doubtful, but the compass bear- 
ings of the tirst officer not being 
successfully attacked: — Held: the 

lisping vessel was a trespasser N was 
condemned dcelaicd forfeited.- — - 

li. r. Tiik Kkyncis CrrriNii (llbiS), U 
\V. L. li. 102. CAN. 

e. * - - - - - . | In an action 
brought for the forfeit uiv iff the Kdtie 
which was found fishing within tlmv 
marine mill's of the coast of Canada, 
was legally seized by ail officer 
aulhorisi'd by Customs A’ Fisheries 
Protection Act. The burden of prov- 
ing the illegality of the seizure was on 
deft. lie dul not discharge the burden 
of proof - Held : the vessel would 
be forfeited. - II. r. CilU>ri:»’K Fish 
Co. ( l PI 2 ), 17 R. C. li. JO; 1 D. L. li. 
i)G. -CAN. 

j _ — When' the evi- 

dence as to the place of the seizure 
of a vessel for unlawful fishing within 
Canadian waters is unsatisfactory, it 
leaves it doubtful whether or not the 
vessel seized was, at the time of seizure, 
within the thns' mile limit of the 
Canadian coast, it would he unsafe 8c 
unjust to condemn her. — Car WON v 
It. (191 1). 48 ('• It. 180.— CAN. 

g. — - -.1 -The term “coast” 

in the tn'aty of 1818 by which the 
United States renounced the right to 
tlsh within tlmv marine miles from 
the coast of any British territory, is 
not confined to the coust of the main- 
land, & a United states vessel is 


hcivfore liable to seizure for illegal 
isiiing or setting out tolisii in violation 
ff Canada Customs & Fisheries 1 ro- 
tation Act within three marine miles 
rom the shore of an island of the 
Dominion of Canada situated fifteen 
idles from the mainland. — It. k Tiik 
Ioiin .1. F\i.u>n (11)17), 1« Kxch. C. It. 
t:tl ; 27 D. L. H. Got) ; X* S. C. It. 

CAN. 

^ — * .] -- A sea -fishing 

dticcr, who hail reasonable grounds for 
M’licving that l»c had dctecUal a 
rnvvlcr fishing within th(' three mile 
iniit, ordeivd the captuin to go with 
ds vessel to C. , which was the nearest- 
N most convenient port. At the time 
lie sea was too rough to permit of u 
[mat being sent to the trawler to put 
my one on hoard ’.-—Held : the order 
to go to C. was a lawful order, although 
[ lit* onlv express authority given by 
Lite statute was authority to “ take ’’ 
I he offender to port. U the master of 
tin' trawler by refusing to comply 
was guilty of a contravention of the 
Act.- Coupon r. Hankkn, 110111 
s. c. (J.) l :i i : 51 Sc. L. K. fi«i) ; 2 

i n i * n /v/Vtl 


j i# ] Vilh in boundaries of 

great lake*.} -An American vessel 
fishing without a licence upon the 
(Canadian sidt' of the boundary lino 
on one of the great lakes is subject to 
seizure 8: condemnation under It. S. C., 
c. 04 . — Tub Cl hack (1894), 4 Excli. 
C. It. 283.— CAN. 


l . .] - An American 

vessel was seized by a Canadian 
cruiser for fishing on the Canadian 
side of Lake Erie. The Crown brought 
an action to have her declared for- 
feited : — Held : the vessel was not 
in Canadian waters, & should bo 
restored to her owners. — T ue Kittv 
r. U. (1905), 22 T. L. It. 191.— CAN. 

m. Outside three mile limit.]— 

Where a foreign fishing vessel has 
eommitted a broueh of It. 8. 1906, c. 47, 
by entering the throe mile limit for 
some purpose not iiermitted she is 
liable to seizure & forfeiture notwith- 
standing that, she was actually seized 
outside of the three mile limit. — 
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Ousfoms, Apr. 2, 1881 ; Order in (\»unri1, Apr. 6, 
1889 (Statutory Rules A Orders ionised, Yol. 
VIII. « Merchant Shipping, p. 191). 


Sith-sect. 2 . — Outside JIkitisu Waters. 

See Sea Fisheries Act, 18111 (e. 79) ; Sea fisheries 
Act, 1808 (c. 45), s. 71 ; Fisheries (Oyster, Oab, 
A Lobster) Act, JS77 (e. 42), s. 15 ; Sea. Fisheries 


Act, 1883 (c. 22), 88. i. 5, 15. 22, 21 ; *,1. I., 
art*. 1 1 2 4 - 4 ; North Sim KishcrioM Art, IstKi 
(c. 17); Order in Ommcil, 1891 (Statidorx lhil.*, 
A Orders, 1891, No. 121); Order in i’ounetl. 
Alar. 12, 1 9(ti (Statutory Hides \ Orders, 19U'.» 
No. 211). 


4-99. Offence under Sea Fisheries Act, 1843, c. 79 
-Exclusive jurisdiction of justices - Action lor 
damages in High Court - Not maintainable.) 

Marshall v. Nurulls, No. 521, 


Part VII. — Whale and Seal Fisheries. 


SWT. 1. -PROPERTY IN WHALES AND SEALS. 

See St at. I)e Prerogative Regis ( f 
e. Kb 

500. Whales ~ Rule of ** fast & loose ” - 
Custom of Greenland — What is a “ fast 99 fish.) 
in an action of trover for a whale, which had been 
.struck first by an harpooner of pltf.’s ship. A 
afterwards by an harpooner of deft/s, the counsel 
on both sides, A all the parties concerned, agreed 
the law to be, both by the custom of ( ireenland, 
A as settled by former determinations at. (iuildliall, 
liondon, as follows While the harpoon remains 
in the fish, A the line continues attached to it, A 
also continues in the power or management of 
t lie striker, the whale is a fast, fish; A though 
during that time struck by a harpooner of another 
ship, A though she afterwards breaks from the 
first harpoon, but continues fast to the second, 
the second harpoon is called a friendly harpoon, A 
til* fish is the* property of the first, striker, A of him 
alone. Hut if the first- harpoon or line* breaks, or 
the line attached to t lie* harpoon is not in the 
power of the striker, the fish is a. loose* fish, A will 
become the* property of any other person who 
strikes A obtains it. -- L ittledalk r. Ncaitii 
( 1788), 1 Taunt. 21. *5, n. ; 127 E. It. 820. 

501. — - — - If while the fish 

is fast to the* harpoon of the first striker another 
comes up unsolicited! A so disturbs the* fish that 
she breaks from the first harpoon A then he* strikes 
her with a harpoon himself A secures her, the 
fish continues the property of the first striker. 
Skinner. v. Chapman (1827), Mood. A M. 59, n. 
Annotation : — Mentd. The: Tu bunt hi, {1021] P. 7S. 


502. - . j Ily the* usage* of 

the (Greenland | whale lishe*ry, a lish is t«< > he* con- 
sidered as a. fast lish, which is attached by any 
means, such as the* entanglement of the line* round 
it, etc., to the* boat of the first striker, though 1 he 
harpoem denes not. continue in t he* body of the* fish. - 
Houaktii t\ J ackson (1827), 2 (’. A I*. 595 ; Mood. 
A M. 58, N. I\ 

A n notation Mentd. 'Flu* Tubnutbi, f 1 02 1 ] l‘. 78. 

503. -- What Is a “ loose ” fish. ^ 

IdTTLKDA : r. Ncaitii, Nee. 500, ante. 


504. .{ The 0. whaling 

brig, on a whaling e*\e*ursiem, toeik its slat ion at <!., 
a plae*e* eait e>f the* usual limits assigne*d t^> the* 
Neirthern Whale Fishe*rie*s ; A, having engaged! It., 
a native to assist, s»*nt- him out to catch a whale*. 
11. lirst harpooned the whale*, A after his line*s weit* 
run out, fixe*d a, drog, or inflab*<l se*al-skin, to t lie* 
e*nd of them, A threw the* elreig A line*s over- 
board. them looke*d out fen* the whale* ; but, 

when it re-appeared, a boat belonging to the A. 
ship was nearest te» it, A first, capt ured it, A e*laiine*d 
the property: — Held: the* spot, in epjestiem was 
subject to the* local custom of the Northern Whale* 
Fishery ; A, there being ne> e*vide»nce of a contrary 
custom e>r agreement h<*twe*em the* vesse*ls, the 
ordinary rule* e>!‘ fast A l<»e>se* applied ; A t his whale*, 
being a loose* fish at < lie* t ime*, belonged to the A. 
vessel, which first captured if. - A UKRDKEN Arctic 
(! o. v. NPTTICIC (1892), 9 L. T. 229 ; 19 \V. it. 5J9, 
II. li. 

505. .i - b’ENNlxcs r. 

No. 599, jtost. 


506. 


Custom of Galllpagos Islands.] 


K. r. Till*. Vauvn’T (HMD, 13 Kxch. 
C. H. 1« 1). L.1LH2I; PJ ILC.lt. 

0J1. — CAN. 

n. .] — It. r. Amkiucan Oaso- 

I.INK FlHIII.VU HOAT |ft O. L. it. 

311 ; lit). VV. it. 13d - CAN. 

o. Conviction of foreign, i 
Otter trawling —In prohibited uniters. J — 
A Dane, master of a steam -trawler 
registered in Norway, was eliargeei in t be 
Dornoch Sheriff C’t. with a contra- 
vention of Sea Fisheries Acts A: 
Herring Fisheries (Soe>t.) Acts, by 
using, on a certain date, the method of 
tishiug known as otter trawling “ in 
a part of the Moray Firth which is 
within a line from Duncausby Head, 
in Caithness, to Itattray Point in 
Aberdeenshire, A is within the area 
specified in the bye-law (No. 10) made 
by the Fishery Hoard for .Scotland.’' 
The locus of the alleged offence was 
admittedly within the area specified 


in tin* bye-law. & was out with a lira* 
diuwn at a distance of one marine 
league, from low-water murk on the 
adjacent coast . Accused objected that 
he was not subject to the Jurisdietion 
of the Durnoctk Sheriff Ct.: - Held : 
accused was stibject to the jurisdiction 
of the Dornoch Sheri IT Ct., Hi. his con- 
viction & sentence were legal Hi com- 
[M-tent M ortexhk.v r.CKTKHH (lOOti), 
H F. {< 't . of Sess.) 03 ; 43 Sc. L. it. 
H72 ; 14 S. L. T. if 27, J. SCOT. 

PART VII. SECT. f. 

p. Vi hairs — Custom of Sew Zca • 
land.}--Uy New Zealand custom u 
whale which has been killed & secured 
in what is Lsdieved to be a safe position, 
even though no bout belonging to the 
captors is attached to it belongs to 
the captors unicss then; is an intention 
of abandonment, although through 
some mischance it comes adrift & 


is found & taken possession of by 
other whalers. Bai.iuck t*. Jackson 
( PM 0 ), 30 N. Z. it. 313. N.Z. 

q. - - - Custom of Shellantl.) — 
The custom by which the heritors of 
Midland without giving any considera- 
tion therefor, claimed one-third shaie 
of ul) diming whales stranded Ht killed 
on the si *a shores of tln*ir ivspcctivo 
lands, as a pertinent of the lands __ 
as in conformity with the immemorial 
usage of the islands : - * Jirltl : unjust 
Ac unreasonable & bail not the force of 
law. — HlU'i'K r. 8MITII ( 1 HiMJ), 17 
J _. (Ct. of Schh.) 1000 ; 27 8c. L. it. 786. 

SCOT* 

r. — - What U a "fust" fish.)-- 
A wliale Isdug struck, Hi afterwards 
getting loose, is the projMuly of the 

striker who cont1nn«;s font until 
is killed. — A dlmhon Hl Honhv, Pow 
(1794), 3 I*at. App. 334.— SCOT. 

I. .1- 




Fisheries. 


Sfaef. 1 .^-Property in whales and seaU. Sects . 2 5 B. & C. 156 ; 7 Dow. & Ry. K. B. 711 ; 4 

L. J. O. S. K. B. 149 ; 108 E. K. 58. 


By the custom of the whale fishery among the 
Gallipagos Islands, he who strikes a whale with a 
loose harpoon is entitled to receive half the pro- 
duce from him who kills it. 

By the custom of the Greenland whale fishery, 
unless he who first strikes a fish continues his 
dominion until he has reduced it into possession, 
any other person who kills it acquires the entire 
property. — Fenninoh v. Gkknvillk (Loud) (1808), 
1 Taunt. 241 ; 127 E. It. 825. 

Annotation*: — Reid. Hogarth v. Jackson (1827), 2 C. & P. 
6»5 ; Jacob r. Seward (1872), L. It. 5 H. L. 404. 

Whales & sturgeon as property of Crown.] — 

See Constitutional Law, Vol. XL, p. 589, Nos. 
901, 902, 004. 


Nect. 2. — WHALING VOYAGES. 

507. Collision — Damage done by whaler -- 
Liability of ship & appurtenances.] —The fishing 
stores of a vessel engaged in the Greenland fisheries 
held liable to contribute in compensation for 
damage done to another British ship ; such store's 
being considered appurtenances within Harbours 
Act, I HI rt (c. J 59), notwithstanding that the first 
clause of the Act mentions only ship & freight. — 
The Dundee (IH2:i), l Hag. A dm. 100 ; 100 E. H. 
•19 ; subsequent proceed iuqs, nub now. Gale e. 

(1820), 5 B. A C. j 50. 


Distd. Re Salmon A WoihIh, F.r ji. (Jouhl 
( I H8/»), 2 Mori. 137. Retd. Lung! on r. Hoi ion (1812). 
Deav. 9. Mentd. The (Jiiolamo (1831), 3 Hag. Ailm. 169 ; 
1 ho John 1 Mum (IK 10), 1 Win. |{ol>. 159 ; Kjt g. Kovnc 
(1841), I (,*. il, 082 ; 'riie Nostra Sonora Del ( 'armine 
(18.VI), 1 Ece A' Ad. .‘1 0.1 ; (’ope r. Doheitv ( 1 8r»S), .’{| 
L. O. S. 17.1 : The Puna (1801), 5 J,. T. 217; The 
Milan (1801), Lush. .*188; The Wild Danger (1802). 
Lush. A a.!; The Amalia (1804), 31 1,. J. 

'I’lie Northumbria (1800). L, 

Mautwclmppy Nederland r. 

Nuvigallon c?o. (1882), 7 App. (’ns. 70.* 

1 1 802 j i*. :ioi. 


I\ M. A A. 21 . 
it. 3 A. A E. 0 ; Stoomvaat I 
iVninsnhir A Orient ul Steam 
Tho Pietator, 


508. — - - .j r n»e harpoons, lames, 

lines, A other fishing stores of a whale ship are 
not protected by 52 Geo. 3 (c. 159) ; but as 
“ appurtensnees M of the ship, are liable, up to their 
full amount, ns well as tin* ship herself, towards 
satisfaction for any damage done by that, whale- 
ship to any other ship.’ Gale r. Lauiuk (D 


Annotations : — Raid. Langton v. Horton (1842), 5 Beav. 9 ; 
Coltman v. Chamberlain (1890), 25 Q. B. D. 328 ; Bennett 
S.S. Co. u. Hull Mutual S.S. Protecting Soc. (1913), 58 
Sol. Jo. 14. Mould. Dobrce r. Schroder (1837 ), 2 My. « Cr. 
489 ; Stuart v. Isemonger, The Diana (1842), 4 Moo. 
1*. C. C. 12 ; Stoomvaart Maatschappy Nederland v. 
Peninsular 3c Oriental Steam Navigation Co. (1882), 7 
App. Cas. 795 ; Hoggarth v. Walker (1900), 69 L. J. Q. B. 
634 ; Re Margctta & Ocean Accident & Guarantee Corpn., 

1 1901] 2 K. B. 792 ; Tho City of Edinburgh, [1921] P. 70. 

509. Payment of crew — Share of produce of 
cargo — Less customary deductions.] —Deft, en- 
gaged pltf. as second mate of a vessel in the South 
Sea whale fishery, & pltf. was to have a forty- 
fifth share of the net produce. On the return of 
the ship deft, paid pltf. a sura of money, which 
he stated to be the forty-fifth share, after the 
customary deductions. No accounts were pro- 
duced. Deft, afterwards disco veiled that several 
deductions had been made that were not authorised 
by the custom of the trade ; — Held : the bill 
having been filed by pltf. on behalf of himself & 
the others of the crew, & no case for equitable 
relief having been made as to the others of the 
crew, the bill, as to them, to be dismissed. — 
Npittal r. Smith (1829), Tairxl. 45 ; 48 E. R. 19. 


510. - -- • J — ( 1 ) Where a seaman, 

about to proceed on a trading voyage, entered 
into & signed art s., whereby he agreed not to sue for 
wages any of the owners, except one, who was the 
captain, who alone was a party to tho arts. ; — 
Held : he could not- sue the other owners, although 
they sold & received the proceeds of the eargo, & 
om* of them, the managing owner, adjusted the 
wages, settled with the seamen. 


(2) Pltf. s wages were adjusted, & the balance 
struck, subject to certain deductions for insurance 
A interest on advances made to him before As 
during the voyage. It was proved that sucli 
charges were the usual ones in trading voyages, 
A that the accounts were always made out so. 
I 'Iff. remonstrated against those deductions ; but 
ultimately accepted the balance, As gave a receipt 
for the whole wages : — Held : lie could not recover 
the amount of such deductions. — M‘A uliffe v. 
Bicknell (1825), 2 Dr. M. As It. 263; 1 Gale, 
232; 5 Tvr. 1035; 1 L. J. Ex. 225; 150 E. It. 
lit. 


511. 


Valuation of cargo -Custom of 

master of a vessel in the South 


the trade .j —Tin 
Sea whale fishery, on behalf of his owners, agreed 
with the otticei*s Ai crew, that each should have 


Dcnimck Wuvu; FisiiKin 
A Murr. I (12. SCOT. 


Uo. (1830), 


t. I'roinrly in Mails.) When* (he 
crvwH of vohrtt'lM tlint rilxit lug thcinsolvoH 
ovor largo arvu« of the lee tlelila. 
imllHcrimliiaU'ly daughter noals ns 
they go, loin lug thorn rouml, taking 
no IuhmI to oolloot, or murk, or pan, 
tho Name -Held; no right of property 
l in tho Heal*. Tho killing 
imiHt Im> Hocmnpanioil by ponne anion ; 
the fitulor of tho body of a wo«l. without 
any tint inn of property, in tho owner of 
the name, unlonx the party claiming an 
of right, ngaiiiHt him, bo in a position, 
then Si then*, to annort his right of 
property, poiut to tho Hpecirte souls. & 
exercise corjmral control over them. — 
Powku r. Kk.vnkpy. Kknnkpy r. 
£»Wk r (1881), 7 Nlld. L. It. 34.— 
NFLD. 


PART VII. SECT. 2. 

a. Length of whaling 
for jury .) ~lt is n 


for the jury to suy the length of the 
whaling voyage contemplated, when 
the agreement is silent on that point-.- - 
U VM,\UHKK l». StMCKlt, BtUtPETTK V. 
St'U'KU (1886). 7 Nlld. L. It. 1 01. — 
NFLD. 

. k TaKimt of seals — Territorial 
jnristlirtom of Sen' f on ndland courts .] — 
It up poured that deft., who was tho 
master of a British ship, killed Sc took 
on hoard his vessel seals previous to 
the date fixed by the Legislature of 
Newfoundlaud for the taklug of same, 
l'he seals were all taken at a consider- 
able distance beyond the three mile 
limit, from headland to hoadiund, on 
the Newfoundland coast. In an oetiou 
for the penalties under the act, tho 
jurisdiction of the Newfoundland cts. 
was pleaded, i.<\, that tho seals were 
all taken outsitle the thnv mile limit 
on the high seas ; — Held : the territorial 
juritKliction of the ets. of Newfoundland 
for such offences as that complained of, 
extends to three miles outside of a 


line drawn from headland to headland 
of the hays of Newfoundland & no 
further. — U hodks r. Faiuwkathkr 
( 1888), 7 Nlld. L. 11. 321.— NFLD. 

o. Who mag grant licences — 
trocemor -in -Council . ) — Licences under 
Newfoundland Whaling Industry Act, 
1902 (c. 11), can only he granted by 
the Uovornor-in-Council in the manner 
prescribed by the Act. — N ewfound- 
land Stkam Whalixu Co., Ltd. r. 
N KWt'OUNDI.AND (tOVKKNMKNT, 1 1 90 1 I 
A. t\ 399.— NFLD, 

d. Refusal of crew — To kill seals 
on Sunday .] — Sealers contracted to 
serve the owners of a sealing ship as 
their crow, A for remuneration were to 
receive one-third of the catch. Thirty - 
five of their number declined to obey 
the orders of the captain •• to kill 
seals on Sundays.*’ A considerable 
ouantity of seals were taken on these 
days. The owner of the ship refused 
any part of the proceeds of the seals 
taken on Sunday to those who did uot 



Part VII.— Whale and Seal Fisheries. 


a specified part of the net produce of the voyage. 
Shortly before the return of the vessel, the owners 
who were entitled to a part of the net produce, 
sold a quarter of the cargo at £52 per ton, on their 
own account. The practice of the trade is, on the 
arrival of a vessel, to have the cargo estimated by 
a ship’s cooper, & the price fixed at that given in 
the market on the arrival of the cargo. That 
mode was adopted in this case, & pltf. being 
apprised of it settled accordingly : — Held ; (1 ) the 
owners had no right to sell a part of the cargo 
on their own account, they being only entitled 
to a share of the produce ; (2) pltf., having settled, 
was too late for relief in equity. — Cockle r. 
Whiting (1829), Taml. 55 ; 48 E. It. 23. 

512. Action for share — Prior acqui- 

escence in distribution.] — Cockle r. Whiting, 
No. 511, ante, 

513. Agreement not to sue 
owners of vessel.] — M‘Auliffe r. Bicknell, No. 
510, ante, 

51 4-. Whether crew entitled to salvage — By 
custom of the trade.] — Salvage awarded for the 
rescue of a fishing vessel frozen up in the 1). 
straits. Government bounties having been 
granted for the rescue of the vessel, the claim of 
the salvors for demurrage <fc the payment of stores 
not allowed by the ct. 

An asserted custom for vessels engaged in 


Cl 


III a . I «uHu«wMiee vo cuCU 

other gratuitously, must be founded upon the 
principle of mutual benefit & protection of pro- 
perty. 1 


It has been alleged, however, in bar to their 
claim, that it is the invariable custom for vessels 
engaged in the whaling fisheries to render any 
species of assistance to each other gratuitously*; 
& in the reply to the act on petition given by the 
owners of the 8., it is expressly averred, that the 
master of that, vessel was induced to accept the 
service which has been rendered by a reliance on 
this particular custom. ... In ordinary cases, 
such a custom, if it has any legal existence, would 
certainly be entitled to the greatest possible weight, 
& ought to be upheld, & 1 should not be disposed 
to overrule it, notwithstanding that, in some 
instances, the custom may not have been observed 
(Du, Lushington).— The Swan (1839), 1 Wm, 
Hob. 98 ; 1(M K. It. 499. 


515. ~.| - The John (1819), 9 

\u T. 015 ; Pritchard's Admiralty Dig., p. 1890. 


Sect. 3. — STATUTORY PROVISIONS AS TO WHALE, 
SEAL AND WALRUS FISHING VESSELS. 

See M. S. Act, 1891 (e. 90), s, 711 ; M. S. Art, 
1900 (e. 48), s. 83; Behring Sea Award Act, 


participate In the capture of the same, 
but. allowed a sum ns labour for Ihe 
stowing of the same on the following 
flays. In an action thorn* of the crew 
who had declined t «> work claimed to 
share in the voyage equally with the 
crew who had worked on Sunday : — 
Held : the crew were only entitled 
to shaii* in the proceeds of the seals 
in tin* capture of which they had 
participated. Then* is no law which 
relieves Healers from going oil the fee 
because of the sanctity of the Sultlialli, 
or Justify their refusul when so ordered. 

Richakph r. Jon Bkothkkh & Co. 
(1892). 7 Mid. L. H- 012. NFLD. 


PART VII. SECT. 3. 

a. Sealiut/ in prohibited miters - 
Seizure of ship - Onus of jirooJ . J 
When a British ship is found iu tin* 
prohibited waters of the Behring Sea, 
the burthen of proof is upon the owner 
or master to rebut b\ posit ive evidence 
that the vessel is not there used or 
employed in contravention of Seal 
Fishery ( Behring Sea) Act, 1891 (r. lb), 

s. l, s.-s. Thk osc’aii it Haiti k 

r. K. ( 1 8b I ), 23 H. C. K. 390. — CAN. 

f. .1 — a ship 

having been seized within the pro- 
hibited waters of the thirty-mile 
zone round tin* Komandorsky islands, 
fully equipped it manned for sealing, 
not only failed to fulfil the onus, east 
upon her of proving that she was not 
used or employed in killing or 
attempting to Kill any seals within the 
seas specified in the Order-in-Couneil, 
but the evidence was sufficient to prove 
that she was guilty of un infraction 
of the statute it Order-i u -Council.- - 
Till*. Minnie r. H. (1891), 23 S. C. K. 
478.- CAN. 

g. .I- Tiie Shelby i 

(1885), 4 B. C. It. 342.— CAN. 

h. .J— Thk Ainoko 

(1886), 5 li. C. It. 108.— CAN. 

k. .1 — fte The 

Ainoko (1894), 3 13. C. It. 121.— CAN. 

l. .J -Thk Viva 

(1886), 5 li. C. It. 174.— CAN. 


m. Jiehri nfi Sin A iranl Art — 

Failure to keep log. j— The action was 
for the condemunt ion of the ship for a 
contravention of Art. ft of the schedule 
to the Behring Sea Awn if I Act. (Imp.), 
1891, in that her master did not enter 
accurately in the official log book tin* 
date it place of each fur seal lisping 
operation, A the liumhei A sex of the. 
Heals raptured each day, ill areordanee 
with the rules for entries in the offieial 
log. *.*., “ as soon as possible after the 
occurrence.** etc.: field: the words 
“as soon as possible,” mean within 
a reasonable time, it, upon < he evidence, 
it did not appear that there had been 
unreasonable delay. Till*: IlKATltifK 
(1895), 4 B. C. It. 317. GAN. 

n. -- - Prohibition against use of 
firearms. 1 A s|»ip was given a clearance 
for Behring Sen on a sealii g expedition 
by the American customs officer at 
Copper island, after making u manifest 
of things on board of her. She was 
boarded in the Behring Sen i searched 
for indications of an infraction of the 
Act, particularly regarding the pro- 
hibition against the use of tin* arms in 
the taking of seals, under Art. (I 
of the schedule. In one seal skin, out 
of 336 then on board, a hole was 
discovered which might have been 
caused by a Indict or buck shot. 
Then* was a discrepancy both In 
number & kind In-twccn the ammuni- 
tion stated m the manifest A' that 
found upon the seizure, A there were 
fewer loaded shells. The captain of 
the ship was culled as a witness A 
denied infraction of the Act: — llebi : 
since it was not clear that the hole in 
the seal skin w«t> caused by a shot, or 
if it was, that the shot was from the 
ship ; A since the discrepancy in 
regard to t he ammunition was accounted 
for as ls*ing apparently attributable 
to eric i in the manifest, the action 
should be dismissed. — TllK E. 13. 
Makvjn (1885), 4 B. C. IL 330.™ CAN. 

©. .}— A vessel had on 

board, within prohibited waters, eci- 
tain skins with holes in them which 
appeared to have been mode by 
bullets; — Held: this was sufficient 


reason for the arrest of the vessel, 
A the burden of showing that. (Ircurms 
had not been used was imposed on 
such vessel. B. r. TllK Al’ItOltA 
(1896), ft Exeli. C. K. 372. CAN. 

p. - - - Sealing in etose season. \ 

Behring Sea Award Act, J 89 1, forbids 
subjects of Great Britain from killing 
hcuIm during the close season beginning 
oil May A extending to July 31. On 
May 29, 1907, a British scaling schooner 
was arrested in the prohibited zone. 
There well* found on hoard 7 7 fur seal 
skins, fl of them being green with 
fresh blood on them. While not 
engaged in settling at (lie time of being 
boarded, the schooner was admittedly 
within the prohibited zone, A' was fully 
maimed A* equipped for scaling ; A 
fur seals had been seen in Hie vicinity 
for several days before. Tin* master 
did not give evidence at the trial, nor 
was mi y excuse given for Ills failure to 
do so. Expert evidence was given 
on behalf of the (Town that the seals 
from which tin* six skins were taken 
had tsM*n killed within four da >s Itcforo 
May 29, A' possible some of them not 
longer than 21 hours : HeUl: upon 
the facts, the schooner was employed 
in the unlawful killing of seals os 
*d. B. r. TllK Cahlotta G. Cox 
i. II Exeh. C. li. 312 ; 8 W. L. It. 
124 ; 13 13. C. It. 460. GAN. 

q. .1 — A master takes upon 

himself the respousihillt y of Ids 
position ; A if through erior, want of 
cure or inability to ascertain his true 
position, he drifts within the zono A 
seals the ix* he thereby commits a 
breach of Behring 8eu Award Act, 
189 4. It. t*. TllK Bkatuick (1896), U 
Exeh. C. 15. 378. CAN- 

r. — .1 — Where the mvner of a 

ship employs a competent, master, 
A fimilsh<*s him with proper instru- 
ments, A the master uses due diligence, 
hut, for some unfores<*eii cause, against 
which no precaution reasonably 
necessary to be taken can guard, iu 
found mailing where waling is fir- 
bidden, the ct. may properly exercise 
its discretion A impose a nominal fine 




Fisheries. 


Sect . 3. — Statutory provision# a# to whale , seal and 
walrus fishing vessels. Pari VIII. Sects. 1, 
2, 3, 4 5.] 

1804 (c. 2), ». 1, sclied. I., arte. 1, 2, 3, 4, 5, 0 ; 
Beal Fisheries Act, 1875 (c. 18), s. 2 ; Beal Fisheries 


(North Pacific) Act, 1805 (c. 21), ss. 1, 7 ; Seal 
Fisheries (North Pacific) Act, 1912 (e. 10), ss. 1— 5 ; 
Order in Council, Nov. 21, 1895, art. 1 (Statu 
tory Rules & Orders Revised, Vol. IV., Fishery, 
p. 13) ; Statutory Rules & Orders, 1013, pp. 163, 
166. 


Part VIII. Jurisdiction of Justices relating to Fishery 

Offences. * 


Sect. 1.— IN GENERAL. 

Criminal Justice Administration Act, 1914 
(c. 58), s. 5 ; Herring Fishery (Branding) Acts, 
1913 (c. 9), ss. 2, 3, 5, 6 ; Salmon & Freshwater 
Fisheries Act, 1923 (c. 10), ss. 73-81 ; MAGIS- 
TRATE#. 

516. Locus in quo of offence - Foreshore — 
Between high & low water mark.) - -The part of 
the sea shore comprised between high A low water 
mark forms part of the body of the adjoining 
county, the justices of which, & not the Admiralty, 
have jurisdiction to take cognisance of offences 
there committed, whether or not committed when 
the shore is covered with water. — K mblkton r. 
JlfiowN (1800), 3 K. A K. 234 ; 30 L. .). M. (\ 1 ; 
0 Jur. N. S. 1298 ; 121 K. It. 129 ; sub mm. R. r. 

25 J. P. 38. 

See t generally , Criminal Law, Yol. X IV., 
pp. 137, 138. 

517. Time for making complaint - Within six 
months Of Offence. j --The effect of Salmon Fishery 
Act, 1873 (c. 71), s. 02, A Summary Jurisdiction 
Act, 1848 (c. 43), y. 11, is that a penalty for an 
offence under Salmon Fishery Acts may be 


recovered summarily if the complaint be made 
within six months from the commission of the 
offence. — Morris v. Duncan, [1899] 1 Q. B. 4 ; 
08 L. J. Q. B. 49 ; 79 L. T. 379 ; 62 J. P. 823 ; 
47 W. R. 90 ; 15 T. L. R. 8 ; 43 Sol. Jo. 14 ; 19 
Cox, C. O. 180, I). 0. 

AnnoUUion : — Mentd. Dimcnt r. Itobe its (1924), 93 L. J, 
K. 14. 1038. 

518. Conviction — Validity — Fishing without 
leave.] — Conviction for fishing in a private water 
quashed for not showing that it was without the 
consent of the owner.— -K. r. Corden (1709), 4 
Burr. 2279 ; 98 F. R. 189. 

Annotation#: — Consd. Fletcher r. Oalthron (1845), 6 Q. 14. 
880. Refd. Tarry r. Newman (184(5), 2 New Mag. Cas. 7 ; 
Anderson r. Hamlin (1890), 25 Q. 14. D. 221. Mentd. 
It. r. Daman (1819), 2 B. & Add. 378 ; Murray r. Jt. 
(1815), 14 L. J. Q. 14. 357 ; Turner’s Case (1816), 9 Q. 14. 
80 ; It. r. Hicks (1855), 4 E. & 14. 633. 

519. S. I \ R. r. Fletcher (1709), 4 Burr. 
2282 ; 98 K. R. 191. 

520. S. /\ R. v. Could (1709), 1 Burr. 

2282 : 98 K. R. 191. 

Summary courts of jurisdiction .]— See Maois- 

TJIATES. 


nnlvv* It. r. Tim Orro (IH9S), 6 
icxoh. (\ n. 188. CAN. 

t. K ill inn mu lx on Sunday - 
/‘nthibited by statute.) -56 Viet. e. 22, 
forbids under a penalty the killing of 
seals on Sunday by the crew of any 
ship, or the hringing of the sumo into 
any port in thiH eolony. In an 
appeal ugainst a convietion for hring- 
ing into the port of St. John’s seals 
which hrnl lioen killed upon a Sunday 
outside the territorial waters of New- 
foundland Held : the hringing into 
the port of St. John’s seals killed out- 
side the territorial waters of Newfound- 
land on a Sunday was a breach of the 
Act. — K kan i\ Wixmok (190(5), 9 Nlld. 
L. K. I S3.- NFLD. 

PART VIII. SECT. 1. 

I. Conviction Statutory conditions 
not non i died with.) Deft, was con- 
victed under Fisheries Art for using 
n steam trawler, operating a tienm 
tmwl with which to catch fish w ithiu 
(he three mile limit : Held : ns 
the statutory conditions had not 
iK’on complied with, the magistnite had 
no jurisdiction k prisoner was dis- 
charged. It. r. SMITH (1909), 

K. L. K. 33.- CAN. 

a. - • - - .] Deft, was eon- 

dieted iH'fore one just lev of the peace 
on an Information under 55 Viet, 
r. 10, s. 19 (CM, ehargmg him with 
tishing in a certain stream without the 
permission of the proprietors, k of 

theivfroiu forty -live liah : — 


Held : the conviction must he <| unshed, 
for the penalty fixed for the offence 
ehaiged exee«‘ded $30. A", therefore, 
under sects. 25 A' 26 of the Act, the 
prosecution should have been hefoie 
a police magistrate or two or more 
just i<H‘H of the peace, or one justice A 
a fishery overseer.- H. r. l’i.ows ( 1 895), 
26 O. H. 339.— CAN. 

b. Offence# charged disjunctively — 
(’on victual general.) — A general con- 
viction on a complaint which charges 
deft, with *‘ erecting ” or “ making use 
of ” a fixed engine for the capture of 
salmon contrary to Fisheries (Ireland) 
Act, 1869 (c. 92). s. 16, is had for 
uncertainty, since erecting ” ilenotes 
an offeiKH" distiuet from " making use 
of ” under that Act & section, A, 
consequently, two scmirato offenei's 
are disjunctively ehaiged, the con- 
viction not stating of which offence 
accused was convicts!. - It. v. C’cu MV 
UoiiK JJ., |1917| 2 1. J{. 310.- IR. 

c. 1 17m/ is vt-ni mencenteni of pro- 
went ion. J — The eoni)dnint inude to 
the justices of an offence against 
Fisherii's (Dvlatul) Act, 1869 (e. 92), 
s. 16, A not the issuing of the summons, 
is the commencement of u prosecution 
under Fisheries (Ireland) Acts. — It. r. 
0>t\vr\ Outh JJ..119I7J2 1. K. 430.-- 
1R. 

d. .hi ion for prict of Imit .} — 

uder 49 tiro. HI., e. 27, the iustiees 

in si'ssions have no jurisdiction in eases 
out of a demand for bait. 


w licit* the demand exceeds forty 
shillings.- Hi tton, McLka A: ("n. f. 
Kki.iv (ISIS), 1 Nlld. L. H. 105. — 

NFLD. 

e. J'uliiny ha it -Ji sites on hoard a 
ship — Without a licence .] — O’Bkili.y 

r. (’hank (1907), 9 Nlld. L. It. 292.— 

NFLD. 

f. Appeal— To whom made.] — 
(■oruii r. Mom on (1850), 2 Thom. 10. 

- CAN. 

g. .1 - An appeal lies 

to tin* Supreme C’t. from a conviction 
for penalties under Dominion Fisheries 
Act, 18(58 (c. 60).— It. r. Tout) (1875), 
1 II. & C. 62— CAN. 

h. - -- .1 — Deft, was con- 

victed before a stipendiary mugistiate 
for violation of certain regiUat ions made 
under Fisheries Act, It. 8. C. (c. 96), 

s. 17, A: an apfical was taken to the 
county ct. for District No. 3, where 
the convietion was affirmed. No 
appeal was taken from the judgment in 
the county r ct., but the stijiendiary 
magistrate was applied to to state a ease 
for the opinion of this ct., with the 
view of quest lonitig the validity of the 
«*oii \ let ion, which he did: — Held: 
with the judgment of the county' ct. 
standing in the way, deft, was pre- 
cluded from oskittg the stipendiary 
magistrate to stale a case for the pui- 
pose of attacking the conviction in this 
ct. — K. r. Tow.vsuKMt (1902), 

N. 8. K. 401. — CAN* 
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Sect. 2.— SEA FISHERY OFFENCES. 

See Sea Fisheries Act, 1843 (c. 79), ss. 11-14 ; 
Sea Fisheries Act, 1868 (c. 46), ss. 57-60 ; Fisheries 
(Oyster, Grab & Lobster) Act, 1877 (c.42),ss. 11-13 ; 
Sea Fisheries Act, 1883 (c. 22), ss. 10-18 ; North 
Sea Fisheries Act, 1893 (c. 17), s. 7. 

621. Offences under Sea Fisheries Act, 1843 
(c. 79), sects. 11-14 — Exclusive Jurisdiction — Action 
for damages in High Court — Not maintainable.] — 

By above Act the articles of a convention between 
Her Majesty & the King of the French, for the 
guidance of the fishermen of the two countries 
in the seas between the British Islands A France, 
are to have the force of law. By articles 69, 70, 
71, 75, all transgressions of the regulations, & all 
disputes between the fishermen, are to be sub- 
mitted to the exclusive jurisdiction of, & settled 
by, the tribunal or magistrates designated by law ; 
which tribunal may summarily impose penalties 
for such transgressions, & award compensation to 
parties injured. The Act declares such tribunal, 
in England, to be any magistrate or justice of the 
peace having jurisdiction in the place in which, 
or in waters adjacent to which, the offence shall 
have been committed, or to which the offender 
shall bo brought, Sc such magistrate may impose 
penalties, & award & enforce compensation to 
parties injured : — Held : no action can he main- 
tained for the breach of any article of the con- 
vention, or for damage caused by such breach, 
the remedy provided by the statute being ex- 
clusive. — Marshall v. Nicholls (1852), 18 Q. B. 
882 ; 21 L. .7. Q. B. 343 ; 19 B. T. O. N. 287 ; 16 
J. P. 519 ; 16 Jur. 1155 ; 1 18 K. It. 333. 

Annotations : — Mentd. Clcevo v. Harwar. Wilde r. Stanner 
(1857\ 1 H. Sc N. 873 ; Clegg, Parkinson r. Kurb.v Gas 
Co., 1 18961 1 Q. 11. 532 ; Pec bleu r OsuuUltivlMtlc Urban 
Piwtrict, 11 897 J 1 Q. IL 025. 


Six i. 3. -POWER TO ORDER ENTRY UPON 
SUSPECTED PLACES OR PREMISES. 

See , now, Salmon Sc Freshwater Fisheries Act, 
1923 (c. 16), ss. 69, 70. 

Power of inspectors Sc water bailiffs generally . r - 

See Part V., Sect. 3, ante . 


Sect. 1. —DISQUALIFICATION OF JUSTICES. 

See, note , Salmon Sc Freshwater Fisheries Act, 
1923 (c. 16), s. 76 ; Magistrates. 

522. Interest of justices— As grantees of fishing 
rights — Under reservation in deed— Members of 
corporate body .j — Fuller r. Brown, No. 170, 
ante . 

523. — As prosecutor -Member of prose- 
cuting association.] -On Feb. 23, 1861, II. was 
convicted on an information laid against him by 
B., a superintendent watcher appointed by the 
Tees Salmon Fishery landowners Assorn. under 
Salmon Fisheries Act, J861 (<*. 109), «. 20. The 
convicting justices wen* members of the Associi., 
Sc one of them was a member of the committee, 


& had been present at a meeting of the Assocn. 
winch authorised proceedings to be taken against 
H. : — Held : the conviction was bad on the 
ground of interest in the justices. - U. r. Auan 
( 1864), 4 B. & 8. 915; 32 B. J. M. C. 98; !« 
Jur. N. S. 796; 10 Cox, C. C. 405 ; 122 K. R. 
702 ; sub nom. It. t\ Hodgson, 3 New Ron. 503 ; 
9 L. T. 761 ; 28 J. P. 484 ; 12 W. U. 423. 

Annotations : — Conid. Lweon r. General Council of MoilM 
Education & Itetfatration (1889), 43 Oh. 1). 366. FoUd. 
H. t\ Henley, (18921 1 Q. 1). 504. Conid. AUIihhiu r. 
General Counoll of Medical Education & Hoglnt ration, 
(1894J 1 Q. B. 750. Refd. Brown t». Cocking (1808), 
L. K. 3 Q. B. 672 ; 1(. v. Huggins, etc,, JJ. (1895>, 11 
T. L. K. 205 ; R, r. Burton, Kx n. Young, 118971 2 O. II. 
468 ; R. v. London County JJ., Ex p. South Metropolitan 
Gas Co. (1907), 97 L. T. 716. 


524. 

-A mining 


co. 


Conservator— Riparian owner.] 

was convicted under Salmon 


Fisheries Act, 1865 (c. 121), of having polluted the 
river Greta by justices, one of whom was a riparian 
owner of the river Derwent of which the Greta is 
a tributary. The same justice os conservator of 
the liver Derwent had a year previously been 
appointed by the Conservancy Board a member of 
a committee to investigate whether the mining 
co. used the best practicable means of filtering 
the effluent water from their mine Sc hod been 
party to a report that the mining co. had failed to 
do so s— Held : the justice had had such an interest 
in the matter as to have disqualified him from 
adjudicating upon it. - K. r. HPKimiNci (1885), 
2 T. B. IB 163 ; 49 .1. P. Jo. HOI, D. 0. 

525. ~ — - — - .| A justice of tin* peace 

was present at- a meeting of a hoard of conservators 
& voted for a resolution directing prosecution 
under Salmon Fishery Act, 1865 (e. 121). lie 
afterwards sat- as one of three justices who tried 
the ease Jc convicted deft. : - livid : In* was dis- 
gratitied notwithstanding Salmon Fishery Act, 
1865 (r. 121), s. 61. 1C. e. JlKNLEY. 1 21 1 

Q. B. 501 ; 61 B. J. M. B. T. 675 ; 56 

.1. P. 391 ; 40 \V. IB 383 36 Sol. .lo. 233 ; 17 

Cox, (l. C. 518, D. C. 

ns : Refd. If. v , ShM'kjHii‘1 .IJ. (I KIMS), l»0 J. 1*. 

II. r. Burton, Sj ji. Young, 11897J - Q. B. 


SKIT. 5. BONA FIDE CLAIM OF RIGHT. 

526. General rule Jurisdiction ousted.! 

When upon tin* hearing by justices of the peaee of 
an information a claim of right is set up by deft., 
such c laim, if made bond fide Sc with some show of 
reason, wifi oust their jurisdic tion ; A although 
it is for the iustiees to determine whether or not 
such claim of right is made* bond Jide Sc with a show 
oi reason, vet, if they determine that it is not so 
made, this el. wifi review their determination Sc 
overrule it if come to on insufficient grounds. 

Upon an information under Ijmvny Act, 1861 
(c. 96), s. 21, against deft, for attempting to take*, 
otherwise than by angling, fish in a river in 
which prosecutor had a private right of fishery, pro- 
secutor proved tin* purchase by him of the manor 
of S., with the fishery appurtenant thereto, Sc 
gave other evidence in support of his right. 
Deft, proved that the river w'as a tidal navigable 
river, Sc called tw r o witnesses, wdto said that they 


PART VIII. SECT. 2. 

k. Using cray-fish jtots in pro- 
hibited waters — Forfeiture of 
Discretion of magistrates .) — Bain r. 


Uae (1917), 13 Ta*. L. R. 57.— AUS. 

PART VIII. SECT. 6. 

1 . Xeccssity of s/tou'ing colourable 


Jl r. r<» A I. JJ. ( 

lr. Jur. 185. IR. 

m. . ] Johnston v. Mkljjon 

(1891), 30 L. 1(. lr. 15. — IR. 
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Sect. 5. — Bond fide claxm of right. 1 

had fished in it for forty years without interruption. 
The justices convicted deft. : — Held : a bond fide 
claim of title to fish in that place was made by 
deft, before the justices, & there was no reasonable 
evidence on which they could find that it was not 
made bond fide, Ac the conviction was quashed. 

A right of fishing in a tidal navigable river is 
primd facie a public right (WiofiTJfAN, .1.) — If. v. 
Htimpson (J803), 4 B. Ac S. 301 ; 2 New Hep. 422 ; 
10 Jur. N. S. 41; J22 E. H. 472 ; suit vom. If. 
v. STIMPHON, It. r. Pkkk, 32 L. J. M. (’. 208 ; 8 
L. T. 530 ; 27 .1. P. 078 ; 1) Pox, <!. P. 350. 

Annotations Diftd. JIimIhoii r. Mot'Kao (1863), 4 B. & H. 
585. Consd. Paley r. Hindi (1867), H H. tk H. 336 Lowny 
r. Htallanl (1874), 30 L. T. 792. Refd. Hootli r 
(1801)), 33 J. I*. 01)1; Colonial Hank of Australasia 
Willaii (1874), L. H. 5 I*. C. 417 ; It. r. Critchlmv (1878), 
20 YV. It. 081 ; Burton v. UwIhoii, IIUOOJ 2 K. H. 561. 

527 . -- while exercising a right 

of fishery in a canal, was interfered with by the 
lessee's of the adjacent land, Ac after a scuflle, S. 
was returning home along a towing-path which 
belonged to <«., under whom hi* claimed to fish, 
when he. tried to stride over the fence across this 
path, but being unable to do so, knocked it 
down, Ac was charged with maliciously A: wilfully 
damaging Ac breaking the fence. Before the 
justices N. Het up a claim of right, stating that he 
had fished there for forty years, with the permission 
of the owner: - Held: there being no sufficient 
evidence of malice. A: the claim of right being set 
tip on reasonable grounds, the justices ought to 
have stayed their hands, A: therefore the con- 
viction was bad. 

Here there was an assertion of right to fish in 
the very place* in question. A: deft, was returning 
from exercising the alleged right of fishing. He 
set up this right before the justices A: produced 
a letter from the party entitled A: under whom 
he claimed. The justices were not bound to 
receive t hat letter, still, if deft, bond Jide claimed 
the right Ac gave reasons for doing so, the justices 
were ousted of their jurisdiction (Wkjiit.man, .).). 

-It. r. SNAPK (1 8(13), 27 .1. 1*. 131; 11 W. It. 
431. 


628. . It. was convicted of fishing 

salmon with a fixed engine in a navigable river. 
Tin* engine was a V. balk, composed of stones, 
wattles, A* net having meshes under the legal size. 
At the hearing It. produced a lease of the fishery, 
at the place in question, from the lord of the manor, 
A;, contended that it was an ancient mode of 
fishing. At legal at the time of Salmon Fishery 
Act, 1801 (e. 109), s. 11 : — Held: as then* was 
nothing to show that the claim of right was not 
made bond fide , the jurisdiction of the justices 
was ousted. - Baby r. Skkd (18(H), 21) J. I*. 37. 

529 . - - - B. being summoned for 

tivspassing in a several llshery, employed a solr. 
to attend at petty sessions A; set- up his right as a 
member of the public to fish, as being the occupier 
of a cottage on the bank of a navigable lake whieh 
was the locus in quo. or otherwise having the right. 
At offered to defend any action in a superior et. 
Prosecutor contended that it was impossible the 
public could have a right to fish in such lake, which 
was not tidal, nor was the river running out of it 
tidal. The justices convicted B. //Wrf; as 
deft, bond fide claimed the right. A: did all he could 
to prove such bona fides , A; the point was not 
yt*t entirely settled by authority, the justices 


ought to have stayed their hands, Ac not convicted. 
— It. v. Burrow (1809), 34 J. P. 53. 

Annotations : — Could. Hargreaves v. Diddams (1875), L. 11. 
10 Q. B. 582 ; Mussett v. Burch (1876), 35 L. 

Reid. Pearce v. Scotcher (1882), 9 Q. B. D. 162 
r. Miller (1882), 8 Q. B. D. 626. 


T. 486. 
Itceoe 


530. .] — The magistrates have found 

that this claim is made bond fide, & that, therefore, we 
need not further discuss. The only further question 
is as to whether it is one which bylaw can be made. 
It may not have been very correctly stated, it may 
not have been put forward in correct technical 
language before the magistrates : but we must not 
be nice about a matter of that kind, if we see that 
in substance a right is claimed which is capable of 
existing, Ac that there is some evidence of it. 
Now the right, as it st*ems t-o me, is capable of 
being claimed when it is put into proper phrase- 
ology. The allegation is that some time or other, 
the epoch being lost in the mists of antiquity, the 
owner of the soil, the lord of the manor granted to 
each of his freehold tenants the right to himself, 
his heirs Ac assigns, to fish. In the case of pro- 
scription, which is based on lost grant, the right 
is subject to no limitation as far as its use A; 
reasonableness is concerned. The owner of the 
soil, the owner of the bed of the river, has a perfect 
right, if he chooses, & if the fishing belongs to him, 
to grant a right to fish to any number of persons, 
although it may destroy his own right. Therefore 
it- is not a circumstance fatal to the prescriptive 
right claimed that it may be exercised by an 
unlimited number of persons. It- is a circumstance 
to he taken into consideration when one comes to 
consider, as a matter of fact, whether prescription 
is made out by t he evidence ; Ac in dealing with 
each case you would always be apt to take as one 
of the circumstances making against the pro- 
bability of the original grant the fact that it was 
capable of indefinite multiplication. That goes 
no further than its being a matter for observation 
on the evidence. It seems to me it was perfectly 
competent for the lord of the manor at the outset, 
as t he owner of the freehold Ac at the same time the 
owner of the part of the river upon which this 
so-called right is claimed, to grant the right in 
question to the owners of a particular freehold, 
their heirs A: assigns ; hut then it is said quite 
rightly that there must be some evidence of that. 
Pltf.’s counsel says it is necessary, in order to 
support an allegation of that kind, to prove that 
(here has been user of the right by deft.’s pre- 
decessors in title in .respect of the particular 
tenement- of whieh he is now the owner. I do* 
not think that that is at all necessary. If you 
show that there are a number of other persons 
exactly similarly situated with respect to the manor 
as this present deft., Ac that they or a number of 
them have exercised the same right which is now 
claimed, that is evidence that the right belongs 
to all the tenants in the manor wdio are similarly 
situated. Hen* it seems to me there is some 
evidence. It is vague Ac it is slight ; but I think 
there is some evidence. If this evidence were 
offered by a pltf. to a jury, in my view the case 
would not & ought not to be withdrawn by any 
judge from the jury. It seems to me that the 
magistrates were right in the present case, & that 
there was some evidence, although slight, of the 
existence of the right claimed. In one sense I am 
rather sorry to be compelled to come to this con- 
clusion, because it is obvious that the alleged right 
is of such a kind Ac such a character that it would 
require extremely strong evidence to establish it. 
It is a claim which may be really very difficult to 
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establish, & that has no chance of being established 
unless it is established by much more cogent 
evidence than that which lias been given in the 
present case. Still there is evidence, & we cannot 
now decide the question of fact. We have only 
to say whether the magistrates were right or wrong 
in abstaining from dealing with tlic summons. 
I think they could, in this state of evidence, only 
have proceeded if they had supposed the claim 
of right was not bond fide, or if they had been pre- 
pared against the law to try & decide the question 
of title (Wills, J.). — Chesterfield v. Fountain e, 
[190SJ 1 Oh. 213, n. ; 77 L. J. Oh. Ill, n. ; 98 
L. T. 237, n., I). 0. 

Annotations:— Consd. Chesterflolcl r. Harris, [11)08) 2 Cli. 

397 . Refd. Harris r. Chesterfield. 111)11 ] A. C. 62.1. 

531. What is a bond fide claim —Justices to 
decide upon — Review by High Court.]— It. v. 

Stjmpson, No. 529, ante. 


532. 


Prohibition not granted. 


Where justices had convicted a party of unlawfully 
taking lish in a private fishery, this ct. refused to 
issue a prohibition against their proceeding to 
enforce if, on the ground that deft . claimed a right 
of fishing before the justices ; <fc they refused to 
require the informant to produce his title deeds. — 
Ex p. fluid i ns (1813), 17 L. .1. Q. H. 93, n. ; 2 
\j. T. O. S. 197 ; 8 J. P. 489 ; 10 .fur. 838. 


533. Sufficiency of evidence to oust juris- 

diction — Letter of leave to fish from owner.] — 

J{. ?\ SNAPE, No. 527, ante. 

534. - Verbal evidence/ - Palsy r. 
13im:il, No. 309, ante. 


535. 


11. was summoned 


before justices, A: convicted for unlawfully taking 
fish in private waters of the river Tees not adjoining 
a dwelling house. The river was tidal, & JL set 
up a claim of public, right to fish there. The* 
evidence showed that the public never fished cm the 
spot, but some fishennen from an adjoining town 
had done* so during all living memory, always 
pining a small sum to A., the owner of Ihe land 


adjoining : — Held : the justices were justified on 
the evidence in convicting 13., as the right of the 
public was not established. — B ooth v. Bnouuii 
(1899), 33 J. P. GUI. 

536. Conveyance granting locus in 

quo.) — I*., as servant of a freeholder, who held 
a conveyance of the manor the right, of fishery, 
cut the nets of a copyholder while ftshiug. 1\, 
on being summoned for assault, produced the 
conveyance, but no evidence was given of the 
freeholder ever having exercised the right, while 
evidence was given that all copyholders had the 
right to flsli, had exercised it for fifty yearn : — 
Held: the justices wore right in convicting 1*., 

in overruling the claim of right set up by him in 
the name of his master. — Priest v. Archer (1887), 
51 J. P. 725, 1). 0. 

537 . Slight evidence — Although far 

short of conclusive proof.] — C'hkktuk field r. 
Fountains, No. 530, ante, 

Where right cannot exist by iaw.j - Ere 

Nos. 13, 91, 98, 99, 79, ante; No. 511, post. 

538. Claim to right which cannot exist in law 
Claim by public to fish in private fishery- Juris- 
diction not ousted Bona fides of claim immaterial.] 

— Hudson r. MacKak, No. 91, ante. 

539. - —-.J— Smith e. Cooke, 

No. 43, ante. 

540. Absence of mens rea 

immaterial. Hudson r. No. 91, ante. 

541. IfitANCASTKIl 

Fishery (1875), 39 J. P. Jo. 372. 

542. — .|- Hard heaves v. Bid- 

da ms, No. 79, ante. 

543. - - .] Mukkett r. 

No. 98, ante. 

544. .1 - Peak i e v. Sc 

No. 99, ante. 

545. — .J - Keeuk r . Miller, No. 

37, ante. 
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FIXTURES. 


See Agriculture ; Bills of Sale ; Landlord and Tenant ; Mortgage ; Real Property 

and Chattels Beal. 


FLAGS. 

See Shipping and Navigation. 


FLATS. 

See Landlord and Tenant 


FLEET. 

See Royal Forces. 


FLEET MARRIAGES. 

Sec Husband and Wife. 


FLOODS. 

See Waters and Watercourses. 


FLOTSAM AND JETSAM. 


See Admiralty ; Constitutional Law 


Shipping and Navigation. 
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FOOD AND DRUGS. 


PART I. IN GENERAL 

PART II. ADULTERATION AND IMPOVERISHMENT 

Sect. 1. Definitions ..... 

Sect. 2. Analysis of Samples . 

Sub-sect. 1. In General 
Sub-sect. 2. Procuring Samples . 

A. Who may procure 

B. Where Samples may be procured . 

0. Refusal to Sell .... 

Sub-sect. II. Dealing with Samples 

A. Notification of Intention to have Sample anal 

(a) Necessity for Notification 

(b) By and to Whom Notification gi\eit 

(c) Time for Notification 
(cl) Form anil Contents of Notification 

B. Division of Sample 

(a) In General .... 

(b) Method of Division 
O. Sealing Sample .... 

1). Delivery of Sample 
E. Production of Sample at Hearing . 

Sub-sect. 4. The Analysis . 

A. The Public Analyst 

B. The Certificate .... 

(a) Necessity for 

(b) Form and Contents 

i. In General 

ii. Receipt and Weight of Sample 

iii. Constituent Parts of Sample 

iv. Observations . 

(r/ Effect of 

Sect. 3. Offences ..... 

Sub-sect. 1. Mens rea as Element of Offence 
Sub-sect. 2. Injurious Mixtures. 

Sub-sect. 3. Sale of Adulterated Articles 

A. In General ..... 

B. Liability of Seller 

(a) In General .... 

(b) Liability of Corporations 

(c) Liability of Master for Act of Servant or 

(d) liability of Servant 

C. Prejudice of Purchaser. 

(a) In General .... 

(b) Notice to Purchaser 

i. In General 

ii. By Label 

iii. By Verbal Communication 

iv. By Written Notice in Premises 
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Food and Dkugs. 


Articles 


D. Nature, Substance, and Quality of Article demanded 

(а) In General ..... 

(б) Particular Instances 

Sen - sect. 4. Sale of Compounded Articles 
S un - sect. 5. Abstraction and Sale of Altered 
A. In General ...... 

11. Disclosure of Alteration 
Sub-sect. 0. Miscellaneous Offences . 

Sect. 1. Warranty as a Defence 

Sub-sect. 1. Wjiat amounts to a Warranty 
A. In General ...... 

P. Invoices and Isabels .... 

(/. Terms of Written Contract . 

Sub-sect. 2. When Available 

A. In General ...... 

15. Notice of Defence 

(a) To Purchaser 
{!>) To Warrantor 

Si b-sect. 3. GiviNc Parse Warranty . 

Sect. 5. Proceedings against Offenders . 

Sub-sect. 1. Institution of Proceedings 
A. In General ..... 

Ji. Conditions Precedent . 

Sub-sect. 2. Jurisdiction of Doubt 
Nuu-sk<t. 3. Parties .... 

Sub-sect. J. The Summons . 

A. issue ...... 

31. Service ..... 

G. Form and Oonlcnts 
Si b-sect. 5. The II ear i no . 

A. J \>wers of Court .... 

H. Defences ..... 

<\ ICvidenee ..... 

1). Judgment ..... 

Si ll-SE(T. 0. Appears .... 

Sub-sect. 7. Penalties 
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Common Law Offences . 
Statutory Offences 


FOOD 


Sub-sect. 1. Outside London 

A. Inspection of Articles of Food 

It. Seizure of Inspected Articles of Food 

C. Condemnation of Seized Articles of Kood 

D. Offences ...... 

10. Proceedings against Offenders 

F. Fompeusation . 

Si b-sect. 2. In London . 

A. Condemnation of Seized Articles of Food 
It. Offences ...... 

C. Proceedings against Offenders 
1>. Compensation . 


PART IV. 1 M POUT ATI OX OF FOOD AND DRUGS 

PART V. PARTICF1AR ARTICLES OF FOOD . 
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Intoxicating Liquors, 
Sale, of, generally 

Markets 

Medical ( )j}icers of 

Health . 

Merchand ise J 1 a rks 

Oysters 

, Sale of . 


See INTOXIC ATI N G 

Liquors. 

,, Markets. 

„ Factories ; Public 
Health. 

,, Trade Marks. 
Fisheries. 

,, Medicine and Phar- 
macy. 


Restaurants and Hotels 

Sale of Goods Act 
Shops 

Sla ug liter -h o uses . 
Summary Jurisdiction. 
Tobacco and Snuff 

Trade Maries 
Water, Purity of. 
Weights and Measures . 


See Inns and Inn- 
keepers. 

,, Sale op Goods. 

Factories. 

„ Public Health. 

„ Magistrates. 

.. Revenue; Trade 
and Trade Unions. 
.. Trade Marks. 
Water Supply". 
Weights and 
Measures. 


Part I- In General. 

Conditions on sale of food.j —See Sale of Goods. 

Warranty on sale of food -Of fitness for food.] — Sec Sale of Goods. 


Part II. — Adulteration and Impoverishment. 


Note.- -// i this J'urt Sale of Pood <£* Drugs Act , 
1 875 (r. (Pi) ; Sale of Pood Drugs Act A mendmeut 
Act , 1879 (e. 110); Margarine Act , 1SS7 (r. 20); 
Sale of Pood A: Drugs Act , 1800 (r. 51); «V’ Ruder 
«V* Margarine Act, 1007 (c. 21), are rej erred to as 
1875 Art, 1870 Act, 1887 Act, 1800 Act, <V* 1007 


Sect. 1. DEFINITIONS. 

“Article of food” 1875 Act, s. 3 .--Sec 
Sort. 3, sub-serf. 1, post. 

“ Beer.**j See Pnrt V., Sect. 1, post. 

“ Butter.**; See Part V., Sort. 3, sub-sort. 1, 

1. 44 Drug ** - Beeswax.] - In a prosecution, 

under 187.7 Art, s. (1, of a grocer for selling beeswax 
adulterated by being mixed with paraffin : — 
Held : beeswax, so sold, was not a drug. — Fowle 
r. Fowle (1800), 75 L. T. 511; fit) J. P. 758; 
13 T. L. R. 12; 11 Sol. Jo. 40; 18 (\>x, C. V. 
102, 1>. 0. 

A ft notation : - Mentd. Kills r. Noll- Bower (IS«C>. no J. 1\ 
7 no. 

2. --- Medicated soap.] -Houghton t\ Tapun 
( 1807), 13 T. L. R. 380, I). p. 

A nnotation ,-Expld. Picking r. ltandcrson, (1001] 1 K. II* 
437 • 

3. Chewing gum.] — t hewing gum ex- 

pressly & admittedly sold as an article to be 
chewed only tV. not to be eaten nor to be* used 


medicinally is not an article of food nor a drug 
within 1875 Act, ss. 2, 3, 0.— Bennett v. Tyler 
(1000), 81 L. T. 787 ; 04 J. 1\ 110 ; 10 Cox, C. O. 
431, I). {'. 

4. 44 Food ’’ - Baking powder.j - On an in- 
dictment. under 1875 Act, 8. 3, for selling 

“ Norfolk Raking Powder,” a baking powder one 
of the ingredients of which was alum Held : 
no offence had boon committed. 

1 do not think this baking powder is an article 
of food ( per run.).--- Waurkn r. Phillips (1880), 
44 J. P. til. 

5. — .J— A. sold a baking powder com- 

posed of 20 per cent, of bicarbonate of soda, 
40 percent, of ground rice, iV 40 per cent, of alum, 
which is injurious to health : — Held : such baking 
powder was not an article of food, & the sale of 
it so compounded was not an offence within 
1875 Act, s. 3. -James t\ Jones, [1804] 1 Q. R. 
301 ; 03 \j. .1. M. 41 ; 58 J. P. 230 ; 42 W. R. 
400 ; 10 T. li. R. 208 ; sub nom. Jones r. James, 
70 \j. T. 351 ; 17 Cox, C. C. 720, I). C. 

Sec, note, 1899 Act, s. 20. 

0. Chewing gurn.] — Applt. demanded 

tlirtH? sticks of chewing gum to be sold to him by 
resp. Kach stick w^as labelled “ Cloves, for 
chewing only, & not to bo eaten,” On analysis, 
the article w'as certified to contain 35 per cent, 
of paraffin w*ax. Another ingredient W’as gimi 
mastic. Ik*8p. was charged with an offence 
against 1875 Act, s. 0. The justices held that 
chewing gum was not food within the meaning 
of the Act, 1 k dismissed the information against 
resp. ; — Held : the justices were right. — Siiortt 


PART II SECT 1 the salt' of whatever may injuriously of regulation alone, even though to a 

affect the lives, health, morals, or certain extent trade & commerce aro 
, , 7 well-being of the community, whether affected thereby. — K kkfe r. McLen- 

to rrffutatr mlr. J~A provincial . „„ it bo intoxicating liquors, poisous, or nan (1876), 11 N. S. It. (2 It. & C.) 5 ; 

lature is entitled to legislate with a unwholesome provisions, if such legis- 2 Cart. 400. — CAN. 

view to regulate within the province lation is made bond fide with the object 



Part II. — Adulteration and Impoverishment. 


r. Smith (1895), 11 T. L. 11. 325 ; 59 J. P. Jo. 
213, D. C. 

7. .] — Bennett r. Tyler, No. 3, ante. 


Sect. 2. — ANALYSIS OF SAMPLES. 

Sub-sect. 1. — In General. 

Necessity for analysis — Condition precedent to 
prosecution .] — See Nos. 25(5, 257, post. 


Sub-sect. 2. — Procuring Samples. 

A, Who may procure. 

Sec 1875 Act, s. 13 ; 1879 Act, s. 3 ; 1899 Act, 
8. 14. 

8. Agent — Of authorised officer.] — lion disk v. 
Scott, No. 53, post. 

9. — — .] — K., the sanitary inspector, 

went with D. to a shop wilt* re butter was sold, 
A sent into the shop D., who bought a pound for 
a shilling. D. came out A gave it to H., who 
within two minutes went inside A gave notice to 
the shopkeeper that he had bought it for analysis, 
A he then A there divided it into parts, etc. S. 
laid the information for selling butter not of the 
nature, etc., of butter : — Held : the purchaser of 
the article was »S. A not 1)., A S. properly gave 
the notice* A laid the information. — Stack v . 
Smith (1880), 45 ,1. P. 141, L>. G. 

10. — — .] — The inspector sent his ser- 

vant into a public house to purchase a bottle of 
gin. When the servant had been in the house a 
minute, A had paid for the gin, the inspector 
entered. He had given the* servant the money to 
buy the gin : — Held: the inspector was the pur- 
chaser, A the justices were wrong in dismissing 
the information on the ground Unit ho was not 
the purchaser, A was not prejudiced. — Gakkortii 
v. Ksam (1892), 5(5 J. 1». 521 ; 8 T. L. K. 243, 
JJ. G. 

11. Police constable acting *under 

authorised officer.] — (1) The police constable was 
acting under the general authority of reap. A the case 
comes within |1875 Act], s. 13. Although he was 
not himself an authorised official he was acting 
under the authority of one who was (Wrioiit J.). 

(2) There was clearly a refusal to sell, A the fact 
of no second tender having been made is imma- 
terial (Wright, .1.). 

(3) How far is the owner of a shop liable for 
the act of his manager ? An employer is liable 
for the act of his servant in such a case as this, 
upon the well-known principle that where the 
gist of the offence is not in reality criminal then 
the master may be held liable. It seems to me 
that these Food Adulteration Acts could not be 
worked if persons who keep shops were not to 
be held liable for acts done by their servants in 
carrying on the ordinary course of the business 


— Parley r. Higginbotham (1898), 
42 Sol. Jo. 309, I). 0. 

12. Agent himself qualified officer.] 

A sample of milk in course of delivery to a pur- 
chaser may be procured by an inspector under 
1879 Act, s. 3. by an agent, A the inspector may 
cause the sample so obtained through his agent 
to he analysed, ^ A may himself in his own name 
lay an information A take the proeeodings under 
the sect, for the recovery of penalties, although 
he has not himself taken the sample A although 
the agent who took the sample was himself an 
inspector who was competent to take proceedings. 
— Tyler t\ Dairy Supply Go., Ltd. (1908), 98 
L. T. 8(57 ; 72 J. P. 132 ; (5 L. G. K. 422 ; 21 Gox, 
G. G. (512, 1>. G. 

Of private purchaser.] - (1) An at- 
tempt has been made to apply 1875 Act, treating 
the man who brought the milk to the consignee’s 
premises as his “ agent ” with reference to the 
taking of samples. They were, in fact, taken in 
his presence; A the proceeding was under 1875 
Act.. Objections were taken, however, that the 
Act did not apply to such a cast*, A that the 
proceeding was improperly taken under it. The 
second Act [1879 Act] had been passed to provide 
for such cases, for the very reason that the first 
Act [1875 Act] did not apply; A, in fact, tie* pro- 
visions of that Act were not applied in this ease. 
The person who took the samples was not ** the 
person purchasing the article ” ; that person did 
not indicate his intention to submit them to 
analysis, nor did he apply to the seller or his 
agent to have them analysed, nor did he “ offer " 
to divide the article into three partH, for what ho 
did was, without any “ offer,” to Like the three 
samples. This was all contrary to the plain 
language of the Act. 1879 Art. required that the 
proceeding should lx* by a medical officer or other 
officer charged with the execution of the Act. 
If that course had been taken here it would have 
been right, but it was not taken (Mathew, .1.). 

(2) It is of great importance that the analyst’s 
certificate should state from whom ho actually 
A physically received the sample which ho 
analysed (Wills, J.). — Harris v. Williams 
(1889), (5 T. L. H. 17, 1). G. 

It. Where Samples may he procured • 

See 1875 Act, h. 13; 1879 Act, s. 3; 1899 

Act, s. 11. 

14. Outside district for which officer appointed.] 

— It. v. Smith, No. 238, post. 

15 . ,j —The power conferred upon an 

inspector of nuisances under 1879 Act, s. 3, to 
procure at the place of delivery a sample of milk 
in course of delivery to the purchaser in pursu- 
ance of a contract of sale cannot be exercised by 
an insf>oetor outside the district for which ho is 
appointed. 

Neither an inspector of nuisances nor a public 
analyst can act under 1879 Act, s. 3, where the 
place of delivery of the milk in course of delivery 
under the contract of sale is not within the district 
for which he ij apjKjinted. — McNair t>. Gave, 
[1903] 1 K. B. 24 ; 72 L. J. K. 11. 20 ; 87 h. T. 


PART II. SECT. 2, SUB-SECT. 2.— A. 

S i. Agent — Of authorised officer .) — 
The article said to be adulterated wan 
alleged to have been purchased by 
oomplainer, an inspector of weights A 


The proof showed that it 
was purchased by his assistant for 
hiiu. An appeal against the convic- 
tion on the ground that the charge 
had not been proved, was dismissed.- - 


J1AI LA I Mackirdy (1893), 30 
It. (Ct. of Hess.) 58 J .50 80 , L. It. 007, 
J . — SCOT. 

a 11, .} — Massey v. Kf.UBQ 

t), 3 Adam, H22. — SOOT. 
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Sect. 2 . — Analysis of samples; Sub-sect. 2, II. & 

- scci . 3, A. («) 

OHO ; 07 J. P. Ml ; 51 W. H. 112 ; 10 T. L. H. 0 ; 
47 Sol. Jo. It; 1 J,. O'. K. 28 ; 20 Cox, P. C. 2(1 1, 
I). C. 

Annotation Held. How r. Hcbn, [1913] 3 K. H. 462. 

10. “Place of delivery ” — Place where pur- 
chaser takes possession— Not place whence pur- 
chaser pays carriage.] — By 1870 Act, s. 3, certain 
officers therein named “ may procure at the place 
of delivery any wamph* of any milk in course 
of delivery to the, purchaser or consignee in pur- 
suance of any contract for the sale to such pur- 
chaser or consignee of such milk ” ; A; power is 
given to submit such sample for analysis, At take 
proceedings as provided by JH75 Act, s. 18. 
Applt., who lived at (?., contracted with a dairy 
co. for the sale to them of the milk from his dairy, 
to be delivered at london, or at such other station 
as the purchasers should from time to time 
appoint ; the carriage of the milk from (J. to be 
paid by the purchasers. The purchasers appointed 
11. as a station for the delivery of milk under the 
contract. Applt. consigned milk from P. to the 
purchasers at II. ; immediately on its arrival at 
the latter station. At before possession was taken 
of if by the purchasers, a sample was taken by 
resp., which, upon analysis, was found to be 
adulterated by the addition of water : -Held : 
notwithstanding the provision for payment of 
the carriage by the purchasers, 11. was the 
place of delivery of the milk to the purchasers 
within the meaning of the sect. ; A: applt. was, 
therefore, rightly convicted of an offence under the 
Acts. Finsmio 7’. Kvinciton, 1 181)2] 2 Q. 11. 
200 ; 00 L. T. ItH) ; 50 J . 1\ 312 ; 10 W. B. 080 ; 
8 T, I j. It. 000 ; 00 Sol. Jo. 275 ; 17 Cox, P. P. 
•181, I). (J. 

Annotation : — Held. Ilclliwell t\ Haskins (1911), 105 L. T* 
438. 


17. 


Delivery at railway station. 1 — 


Applt. entered into a verbal contract with L. for 
the daily supply of milk. It was delivered at 
Heading from Hnsingsfoke : —livid: sample 
properl v taken at* Reading stat ion.--l.rsii v. 
Wilson (1800), M .1. P. 72. 

18. .. Sandvus r . Sadlku. 

No. 225, post. 

19. — - - .] - Ki.mui r. Bishop 

AUVKLAND Po-OPKKATIVK SOCIETY, l.TI>., No. 227, 
jtost. 

20. “In course of delivery “ ~ Whether 

sample taken In course of delivery question of 
fact.]- By 1870 Act, s. 2, any inspector charged 
'with the execution of the Act may procure 4 at 
the place 4 of delivery to the purchaser any sample 
of any milk “ in course of delivery ” to the pur- 
chaser in pursuance of any contract for the sale to 
the purchaser of the milk : — Held: (1) the question 
whether a sample of milk is taken by the inspector 
4 ‘ in course of delivery ” within 1870 Act, s. 3, 
is a question of degree. If ui>on summary pro- 
ceedings taken under 1875 Act, s. ti, for selling 
adulterated milk justices tlnd that a sample of 
the milk was taken “ in course of delivery,” the 
Div. Ofc. cannot interfere with the finding if upon 
the facts it can possibly be supported in law. 


(2) Applt. sold he consigned milk to a purchaser 
under a contract which provided that the milk 
was to be delivered to the purchaser at a named 
railway station As that “ arrival of the milk at 
the railway station shall constitute delivery by 
the vendor to the purchaser.” By direction of 
resp., an inspector of food he drugs, police officers 
met the train on its arrival at t he railway station, 
took possession of a churn containing the milk as 
it was removed from the train, placed it upon 
the platform, As prevented the consignee from 
taking possession of it until resp. arrived at the 
station about twenty minutes later. Kesp. then 
took a sample* from the churn by dipping a pint 
measure into it. I’pon summary proceedings 
taken against applt. under 1875 Act, s. 0, for selling 
adulterated milk to the prejudice* of the purchaser, 
the justices were* of t he* opinion that the sample 
was procured in 44 course e>f delivery to the pur- 
chase*r ” within 1879 Act, s. 3: — Held: as upon 
the facts it was possible to support the finding, 
the Div. (it. could not interfere with it. — (*ox 7 ’. 
Kvans, [1917] I K. B. 275 ; 8 b L. J. K. B. 539 ; 
115 L. T. 779; 81 .). P. 53; li L. G. K. 1178; 
25 Box, (5. <!. 501, D. C. 

21. — Sample taken after article 

handed to customer —Whole transaction witnessed 
by officer.] — V ruler a verbal contract of sale 
resp. delivered to a woman at her doorstep a 
quant ily of liquid purporting to be pure milk. 
The liquid was poured by resp. from a can into a 
jug belonging to the woman, who paid for the 
milk ik at once re-entered her house with the 
jug in her hand A: shut the door. Thereupon an 
inspector, who had witnessed the transaction, 
immediately went to the door of the woman’s 
house. A: knocked at the door which was opened 
by the woman who had tin* jug of liquid in her 
hand, A: he obtained from her the liquid which 
resp. had sold to her. Jlr took a sample of the 
liquid A: when analysed it was found to contain 
30 per cent-, of added water. The woman stated 
t hat she held the jug in her hand until the inspector 
came to the door, he that she had not interfered 
with its contents, & her statement was accepted. 
l : poii an information against- resp. under 1879 
Act, s. 3, the just ices were sat istied that -the contents 
of the jug were in exactly the same condition 
when obtained by the inspector as when delivered 
by resp., but dismissed the information on the 
ground that the delivery was completed he that 
same was not taken “in course of delivery ” 
within the meaning of the sect.: — Held: there 
was evidence on which the justices could lind 
that the delivery was complete before the sample 
was taken, A^ the justices having so found their 

decision could not be interfered with. II ELLIWELL 

v. Haskins (1911), 105 1,. T. 438; 75 J.P. 435; 
27 T. 1 4 . B. 403 ; 9 L. U. H. 1000 ; 22 Pox, P. P. 
003, D. P. 

Annotation : — Distd. Vox r. Evans, [1917] 1 K. B. 27o. 

22. Consignee prevented from ob- 
taining possession until sample taken.]- Pox v. 

Kvans, No. 20, ante. 

C. Refusal lo Sell. 

See 1875 Act, s. 17. 

23. Application by officer to purchase — 
Whether production of officer’s authority necessary 


PART II. SECT. 2, SUB-SECT. 2.— C. 

bn officer to p»ir* 
chanc — M'hcthcr ojfficrr should ti 


his identity — Or purpose for which 
article required .) — ft is not n«*ce8sary, 
in order to support a conviction for a 
refusal to .sell, that an insjwctor under 


Food & Drugs Act, 1875, should declare 
his identity or the purpose for which 
he requires the article. It is sufficient 
if the inspector ask for the article. 



Part IT Adulteration and Impoverishment. 


—No demand by seller to see authority a 

publican, on request, supplied II. with nun out 
of a bottle on a shelf in the bar. After tasting it, 
If. requested to have half a pint of rum. 1*. 
was about to supply 11. out of another vessel, 
but H. demanded the supply out of the same 
bottle, saying he was an inspector & it was for 
analysis. II. refused, & was summoned for such 
refusal under 1875 Act, s. 17, A was convicted: 
— livid: (1) as P. had not demanded to see ll.’s 
authority, ii. was not bound to product* it ; (2) 1*. 
was bound to supply the sample out of the saint* 
bottle as that from which he first supplied 11. - 
Payne i\ Hack (18113), 58 J. P. 105, B. C. 


24. Article oat of particular vessel.) — 

Payne v. Hack, No. 23, attic. 

- .] — See, also, Nos. 25, 20, pottl. 

25. Article “ exposed for sale 99 - Demand 

for new milk from vessel containing skimmed milk 

-Delivery to customers of skimmed milk as such.) 

- -An inspector asked applt. for a pint of new milk 
out of a particular can, which in fact contained 
skimmed inilk. Thereupon applt. deliberately 
upset all the milk from the can into the road, 
A said to the inspector, “ I was not going to let 
you have skimmed milk for new.” Appellant 
alleged that lie was about to deliver the skimmed 
milk to bis regular customers for skimmed milk : 
— Held: (1) as there was no evidence t hat applt. 
was offering for sale the skimmed milk as new milk, 
lit* could not be convicted of an offence under 
1875 Act, s. 17 ; (2) 1893 Act, s. 1 1, does not apply 
to ordinary skimmed milk, but only to condensed 
milk. — French v. <?ahi> (1909), 101 L. T. 128 ; 
73 .1. I\ 389 ; 7 J j. (t. U. 890, 1). O. 


26. - — Demand for milk from vessel 

containing milk to be added to other liquids Milk 
alone not sold to customers.) — Kesp. carried on 
business as a confectioner A eating-house keeper. 
An inspector applied to the manager of resp.'s 
shop to purchase a glass of milk required by him 
for the purpose of analysis. There was at the 
time milk in a pan on the counter, but resp.’s 
manager had instructions from him not to sell 
milk alone, but only to add it to cups of tea or 
other liquids, A the milk in the pail on the counter 
was kept, there to he sold in that manner only, 
ltesp.’s manager on this ground refused to sell 
to the inspector a glass of the milk : Held : 
although the milk was only intended to he sold 
in the manner above mentioned it had neverthe- 
less been exposed to sale A was on sale by retail 
within the meaning of 1875 Act, s. 17, A res]), 
was therefore liable to a penalty in respect of the 
refusal to sell.— McNair v. Terroni, |19I5J 1 
K. H. 529 ; 84 L. .1. K. B. 357 ; 112 1,. T. 503 ; 
79 J. ]\ 219 ; 31 T. B. IB 82 ; 13 J,. <J. IB 377 ; 
2 1 Cox, C. C. 598, B. C. 


27. Necessity for tender - - Demand for 

second supply of article after first supply overturned 
by seller.;— Farley r. IIkjoiniiotham (1898), 
42 Sol. Jo. 309, I). C. 


28. What amounts to refusal - Overturning 
article supplied after payment of price. 1 
Farley r. Hhkuniiothah (1898), 12 sol. Jo 
309, 1). 0. 

•] Sec. also , Nos. 23, 25, 20, ante. 

29. Effect of refusal - Seller snatching back 
article & returning price Whether seller guilty 
Of larceny.) —Applt. sold a tin of coffee to ivsp.. 
but discovering that lie was an inspector under 
1875 Act, snatched it hack A returned him the 
money paid for it : — Held : he could not under 
the circumstances he convicted of feloniously 
stealing. — IIkwson v. (Iamhle (1892), 50 J. J\ 
531 ; 8 T. L. IB 301, 1). C. 

30. By servant Liability of master.; - 

Farley t\ IIn;<;iNinmiAM (1898), 12 Sol. J<>. 

309, 1). <\ 


Srit-SE(T. 3. Bkm.inh with S.u 

A. Xotijieatioo of J oteoliott fit hi 

analysed. 

{a) Xeross'ify for Xotifi 

Condition precedent to prosecution.) - See 

Nos. 252-250, post. 

(b) lit/ and ht If lotto Xoti find too j [ft ten . 

See 1875 Act, s. M. 

31. By whom Private purchaser. 5 The pro- 
visions of 1875 Act, s. I I. apply to the purchase 
of an article by a private person as well as by one 
of the public officers named in the Act ; so t hat 
it is a condition precedent to the right of a private 
purchaser to take proceedings tor a penult > under 
the Act that he should have given to the seller 
the notification required by find sect. 

Fnder 1875 Act, s. It, the purchaser of any 
article with Die intention of submitting it to 
analysis shall, after the purchase has been com 
pleted, “forthwith** give the seller < In* notifica- 
tion provided by the section. The facts show 
that they Ircsps. | kept it on their premises for 
two days, A gave no notification to the seller of 
any intention to have the analysis made until 
the third day (Field, J.). I*\rno\n r. Bir- 
mingham Hairy Cm. (1882). 9 Q. B. I*. 172; 51 
L. J. M. <\ 111 ; Id J. l\ 727 ; 30 \\\ If. 718, 
H. <!. 

Annotations : Consd. Buckler »\ Wilnon, I J h*m* ) I i). M. Hll. 

DiStd. Moiiid r. Cent nil (‘!cumer> Co., |19l2j I K. II. 

6 7H. 

32. - -- - * Applt. was convicted, on 

the complaint of the guardians of a union, by 
county justices, under 1887 Art, for sidling 
margarine otherwise than in a. package marked 
“ Margarine,” contrary to s. 0. The margarine 
was delivered to tin* purchaser in a borough which 
had not a separate court of quarter sessions : 
Held: (1) the county justices had jurisdiction ; 


tendering the price thereof, & it he 
refused him. — <’i.arkin r. M'Cahtan 
(IMS), 22 1. L. T. 115. — IR. 

c. Article * 4 rrjntscd for 

— Demand for milk from can from 
ichich public supplied .) — Coder Sale 
of Food & Drugs Act, 1H75, h. 17, 
un inspector is entitled to demand to 
l»e supplied in the same manner as 
the public are being supplied 6c 
consequently If a dairyman, supplying 
milk to the public by retail froju cam* 


refuses to supply an inspector, on 
demand, nit h milk except from the top 
of one of the earn* instead of from its 
cran, from which the public a re lielng 
supplied, he is guilty of a contravention 
of the enactment . — Sol taii r. Kf.uii, 
(1907) S. <\ <J.) 49 ; 41 He. L. Jt. 

402 ; 14 S. L. T. 875. -SCOT. 

PART II. SECT. 2, SUB-SECT. 3.— 

A. (b>. 

31 i. Ittl trhom Priratr porch am r.] 


- Tin* notfci* of intention to have an 
article analysed, 6c the otter pro- 
cedure which in prenerllM’d by 8al«* of 
j*.»od 6c DrugM Act , 1S75, s. 11. only 
applii’H to proceedings lal.eu under 
that Act by the pernons mentioned 
in h. 13, 6c to proceeding* is’isons 
who at the time of making a purehios’ 
intend to submit the article purchased 
to analysis. I’ poll tin* supply ol 
articles, in pursuance of a gen* ral 
e-ontract to supply, then* cannot be 
an intention on the [»art of the p 
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Sect. 2. — Analyxw of samples: Sub-scct. 3, A. (b), 
(c) & (d), II. (a) & (ft), & <:.] 

(2) the justices having found that the article sold 
was not a perishable article, 1879 Act, s. 10, did 
not apply, A it was not necessary that the summons 
should be served within twenty-eight days from 
the time of t he purchase ; (13) the margarine not 
having been purchased for test purposes, or with 
the intention of submitting it to analysis, it was 
not a condition precedent to the prosecution under 
1887 Act that the notification of intention to have 
it analysed, prescribed by 1875 Act, s. 14, should 
have been given to npplt. JIrrKMSU v. Wilhon, 

1 1 HIM! ] 1 g. 11. k:i ; <15 is. J. M. C. 18; 73 L. T. 
580; 00 .1. |\ 1 1 S ; 11 VV. It. 220 ; 11 i T. L. It. 
01 ; 10 Sol. Jo. 110, 1). <!. 

Annotations : /In to (I) Refd. K. r. Beacon! rue, J.T., It. r. 

Wright, 119151 3 K. B. :*HK. As to (3) Distd. Monro r. 

Cunt ml < 'ivmin-ry P«>.. |M»12) 1 K. B. 07 H. Reid. lyler 

r. K Ingham, f 1 000 J 2 g. B. 4 I b. 

33. To whom Seller’s agent - Porter at rail- 
way station.) ltorrii r. Hall, No. 253, post. 

34. Agent other than agent who sold 
article.) When nil article of food bus been pur- 
chased for tint purpose of analysis by the public 
analyst , the not ideation of t he intention to have 
the same analysed, required by 1875 Act, s. 1 1, 
to be given ** to the seller or his agent* selling the 
article,” may be given to tin agent who has not sold 
the nrtiehv Davies r. Burrell, ( 11112 J 2 K. H. 
213 ; 81 Is. .1. K. B. 7311 ; 107 L. T. 01 ; 70 J. i\ 
285 ; 28 T. L. It. 380 ; JO L. (J. It. 045, I>. V. 

(c) Time for Salification. 

See 1875 Act, s. 11. 

35. " Forthwith ” Notification two days after 
sample procured.] Parsons r. Hihminoham 
Dairy (’o.. No. 31, ante. 

36. Notification within two minutes of 
purchase by agent.] N„ the insjHMdor, standing 
outside, sent 11., a constable, into M.’s inn to buy 
gin, A after H. came out, both went two minutes 
inter inside, A t < >1<1 M. that the gin was bought 
for analysis, A divided it. The gin was found 
thirty-seven degrees under proof : — Held: the 
justices were wrong in bolding that the object 
of purchase was not notified “ forthwith,” pur- 
suant to 1875 Act, s. I I. — Somerset r. Miller 

), 51 J. P. 014, D. (\ 

.j (\anpare % No. 51, post. 

(d) Form and ('ontents of Notification. 

Sec 1875 Act, s. 11. 

37. Sufficiency of notification — Necessity for 
Indication of analysis by official person — Omission 
of “by public analyst."] - Barnes r. Diupp, 
No. 252. 

38. - • - "By county analyst."] — \\\, 

the seller of spirits, was informed after the pur- 


chase that the article was to be examined by the 
“ county analyst,” & W. knew that the county 
analyst was the public analyst of the place : 
Held : the notice to W. w as sufficient, though the 
words ” public analyst ” were not expressly used 
by the purchaser. — W hekker r. WEBB (188 1 ), 
51 J. P. 001, D. 0. 

B. Division of Sample. 

(a) In General. 

Necessity for — Condition precedent to prosecu- 
tion— Under 1907 Act.] — See No. 4C9, post . 

39. Offer to divide Necessity for.] — E. pur- 
chased a pint of milk from (J., A after the purchase 
told C. that lie intended to have the milk analysed, 
A then ottered to divide it with the seller, who 
refused to accept it. The milk was found to be 
adulterated to the extent of 9*5 degrees of added 
water : — Held : it was necessary for K. before the 
purchase to offer to divide the milk into three 
parts in so many words, A that this offer was suffi- 
cient compliance with 1875 Act. — CHAPPELL v. 
EmsoN (1883), 18 J. P. 200, D. C. 

40. What amounts to.] — Chappell v . 

EmsoN, No. 39, ante . 

41. — .]— Harris v. Williams, No. 13, 

ante. 

— — .J - See, note , 1899 Act, s, 13. 

(b) Method of Division. 

See 1875 Act, s. 11 ; 1899 Act, s. 2 (1) (a). 

42. General rule — Division must allow of 
proper analysis.] — (1) Where an article of food is 
purchased for the purpose of analysis under 1875 
Act, s. 14, each of the three parts, into which the 
article is required by that sect, to be divided, 
must- be suflicient to admit* of a proper analysis 
being made of that part. 

(2) The certificate of the analyst correctly stated 
the parts or the percentages of foreign ingredients 
in t he same, but the analyst, in giving the reasons 
for bis opinion why the sample wern adulterated, 
by an error in copying stated it contained only 
2o parts of A. E. per 100,000 parts of P. S. instead 
of 32 ‘7 parts. The analyst \v r as called to correct 
this error which could be corrected by the figures 
given in the certificate itself: — Held: the certi- 
ficate was good. — Lowery v . Hallard, [1900] 
1 K. 11. 398 ; 75 L. J. K. B. 249 ; 93 L. T. 814 ; 
70 J. P. 57 ; 51 W. B. 520 ; 22 T. L. 1L 180 ; 
4 L. (i. 11. 189 ; 21 Cox, C. C. 75, D. C. 

Annotations : — As to (1) Consd. Suckling r. Parker, [1900] 

1 K. B. 527. Refd. Winterbottom v. Allwood, [1915J 

2 K. B. 608. 

43. Where several articles — Necessity for divi- 
sion of each article.] — Where a purchase is made of 
several articles of food or drugs at the same time 
for the purpose of analysis, each article purchased 
must be divided into three parts, & otherwise 


to whom the articles art' supplied, to 
Hubmit those articles to analysis 
within s. i 4 . — Kn s iskili.kx Union 
(U?AKIHV\S C. Ill 1.14 AKI) (ISS4), ls» 
Cox, t\ t\ «UL--IR. 

4 . (f r official. 1 — Pre- 

toria Municipal Public Health Bye- 
laws, ». *20, ch. 4, applies to the taking 
of a sample by an official or by a 
private person.— Ai.lokto r. Prk- 
IX) hi a Mpnicipautv (1010), T. P. 1). 
233. — S. AF. 


PART II. SECT. 2, SUB-SECT. 3.— 
A. (d). 

e. SuJJU'iency of notification — 
Whether express xcords showing inten- 
tion tiecessary.) — It is a sufficient 
notification under Health Act-, 1890, 
s. 61, to the seller of any article of the 
purchaser's intention to have such 
article analysed if what is done by the 
purchaser does in substance inform the 
seller of his intention to have the article 
although express w'ords 


showing such intention are not used. — 
Ford v. Urquhart (No. 2) (1890), 
21 V. L. 11. 690. — AUS. 


PART II. SECT. 2. SUB-SECT. 3.— 
B. (b). 

f. Mixture of contents of several 
bottles. J — The informant purchased in 
deft. *s factory three bottles of rasp- 
berry vinegar manufactured by deft., 
intimating his intention of having the 
vinegar aualysed. He opened the 
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dealt with as required by 1875 Act, s. 11. Where 
a purchase is made of six bottles of the same 
article of food or drug, each bottle is for the 
purposes of the Act a separate article, & it is there- 
fore not a sufficient compliance with the require- 
ments of 1875 Act, s. 14, for the purchaser to 
divide them into tliree lots of two bottles each 
without opening any of the bottles, A to hand 
one lot to the analyst, one to the seller, A to retain 
one himself. — M ason v. Cowdauy, 11900] 2 Q. B. 
419 ; 09 L. J. Q. B. 067 ; 82 B. T. 802 ; 01 .). P. 
002 ; 49 W. K. 28 ; 10 T. B. H. 131 ; 44 Sol. Jo. 
531 ; 19 Oox, 0. 0. 530, 1). 0. 

Annotations : — Distd. Smith v. Savuge, I190f>] 2 K. B. 88. 
Refd. Girling v. Child (11)21), 124 L. T. 700. 

44. What are separate articles —Article 

In small bottles.] — M ason v. Oowdary, No. 43, 

ante. 


45. — - — Article in small packets. 1 

Upon the hearing of an information under 1875 
Act, s. 0, it appeared that the purchaser asked the 
seller, a grocer, if he sold cream of tartar, A- the 
seller produced a box containing penny packets 
labelled cream of tartar. The purchaser asked 
for, A was supplied with, four packets from the 
box, all of which were similar in size, outward 
appearance, & label, A paid fourpence for them ; 
he then emptied the contents of the four packets 
into one heap A divided the whole quantity into 
three parts and sealed them up, handing one part 
to the seller, another to the public analyst, A 
retaining the third himself : — Held : each packet 
was not a separate article for the purposes of the 
Act, A the mode in which the contents of the 
packets were dealt with by the purchaser was a 
sufficient compliance with the requirements of 
1875 Act, s. 14 . — Smith r. Savage, 11905] 2 
K. B. 88 ; 74 B. ,1 K. B. 570 ; 92 B. T. 775 ; 09 
J. I\ 245 ; 53 W. R. 4 77 ; 21 T. L. K. \2\ ; 49 
Sol. Jo. 430 ; 3 B. G. It. 582 ; 20 Oox, 0. 0. 817, 
I). 0. 

Annotations : — Refd. Parkinson r. McNair (190.')), 09 J. P. 

MI9 ; Girling v. Child (1921), 121 L. T. 700. 


46. Milk in separate churns.] — A 

consignment of milk sent by resp. to a pur- 
chaser was contained in three churns, containing 
respectively twelve, fourteen, A ten gallons. An 
inspector took a sample from each churn, hud 
each sample separately analysed, A thereafter 
laid one information under the Sale of Rood A 
Drugs Acts, against resp. in respect of the 
whole consignment. At the hearing of the informa- 
tion the certificates of the three analyses were 
put in, A the analyst gave evidence, based upon 
those analyses, as to the quantitative or true 
average of the constituents of the whole consign- 
ment of thirty-six gallons, A lie stated that the 
method which had been adopted of taking the 
samples was at least as accurate as taking a sample 
from the contents of the three chums mixed 
together. The justices dismissed the informa- 
tion on the ground that the method of taking the 
samples was not proper A legal : — Held : the 
method adopted was proper A legal A the justices 
were therefore wrong in dismissing the information. 
— Wild judge v. Ashton, [1924 J 1 K. B. 92 ; 93 
B. ,J. K. B. 30 ; 130 B. T. 205 ; 87 J. I*. 197 ; 40 


T. B. IB 28 ; 08 Sol. Jo. 105 ; 
27 Oox, 0. 0. 545, I). 0. 


21 B. G. IB 702 


C. Svalimj S 
See 1875 Act, s. 1 1. 

Necessity for —Condition precedent to prosecu- 
tion.) See Nos. 50, 257, 


47. Sufficiency Goneral rule.] MriJriKN r. 
Riciiakds (1901), cited in llalshury's Biwh of 
England, Yol. XV. at p. 10, n. 


48. — Butter wrapped up In grease-proof 

paper.]— Tearks, Ginston A Tee, Ltd. r. Ward, 

liKXNRN r. SoiTJIKRN OoCNTlES DAIRIES 0(» M 
No. 101, )>oxf. 


49. Sample becoming incapable of 

analysis through decomposition.) Sitkunu r. 
Parker. No. 257, 


50. - - - .] On Keb. 12. 1911, resp. 

purchased from applt. some tins of ** sardines in 
olive oil.” Applt . delivered to resp. t ins of sardines 
which in fact contained cotton seed oil instead 
of olive oil. Resp. opened the tins, A having 
put the contents into three jars which lie covered 
with grouse proof paper A securely sealed, delivered 
one of the jars to applt. On the same day resp. 
caused the contents of one of tie* jars to In* 
analysed by the public analyst. There was no 
negligence in the sealing of the jars on the part 
of resp., A about a fortnight after the purchase 
of the sardines information was conveyed to applt. 
as to the result of the analysis A as to the pro- 
bability of legal proceedings being instituted 
against- him. Resp. subsequent ly laid an informa- 
tion against applt.. under 1875 Act. s. 0. lor selling 
to the prejudice of the purchaser a certain article 
of food, namely, the sardines in olive oil, which 
was not/ of the nature. A quality o! the article 
demanded, A on Mar. 1 1 a summons in respect, 
of the charge was served upon applt. Applt. 
did not send for analysis tie* jar delivered to him 
by resp. until Mar. 17, 1911, when owing t»> the 
condition of its contents they could not he analysed 
A it was admitted that- they were not capable 
of being analysed on Mar. 11, the dat-e of service 
of t ie summons : -"Held : it was not necessary 
under 1875 Act, s. II, that the jar should be so 
sealed or fastened up that it. would be capable 
of analysis at the time the summons was served 
on applt., A as he had had a reasonable 
opportunity, if he so desired, of having the sample 
effectively analysed in order to cheek t ie* analysis 
made by the public analyst, the prosecution 
would lie. — XVlNTEKMoTroM v. Al.i.woon. IJ91.»1 
2 K. B. <108 ; 81 L. J. K. B. Iffii H2 '• 

500 ; 70 .1. I*. 101 i 31 T. 1- B. 08 ; l.t I.. It. 
531 : 21 Cox, C. (I 032. 


51 . Sample not completely sealed forthwith., 

— The tin containing the third sample should have 
been secured with tape, or something of that 
kind. 1 dismiss t he summons on the ground that 
the third sample has not been sealed in accordance 
with the [1875) Act (per Grn.). -!B r. B'^»« 
(1907), 71 J. J\ Jo. 'GO. 


bottles, mixed their contents, A 
robottled the mixture into three bottles 
each of which was marked & sealed, 
A one was delivered to the vendor, 
one to an analyst, while the third was 
retained by the inforuiant : — HtUi : 
there was hut one purchase of a 


quantity of one article of food flr 
Health Act, 1H9(J, «. 61 (a), had been 
complied with. — ItocilK La vis 

(1903), 29 V. L. It. — AUS. 

Whole sample must be divided, | 
r hen a samjilc is procured for the 


iirnoscH of analysis, under Health 
Let, J89H, the whole of the sample no 
akeri should b« divided Into three 
arts tsc not the »m*Hter port Jon. 
tMl'HON* e. 1) ALTOV ( 199.7), 7 W • A. li. I • 
IS. — AUS, 
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Foot> and Dritrs. 


Sr ('I. 2. — A nahjsis of samples: Suh-scrf. 2, T). &’ E. ; 


D. Delivery of 

Sec 1875 Act, m. 14, 10 ; 1889 Act, s. 15. 


52. Necessity for delivery — To seller or hb 
agent —Sample procured In course of delivery. ; - 

Knurii v. Hall, No. 250, post. 

53. Who may deliver - Deputy for purchaser.] 

— -1875 Act, s. 10, enables an inspector of ni usances 
or any one of other specified officers to procure 
n sample of food or drills, A if lie suspect it to be 
sold to him contrary to the Act, to submit it- for 
analysis to the district analyst, A- 1875 Act, s. 20, 
enables the person causing the analysis to be made 
to take proceeding* for the recovery of the penalty 
imposed for such offence; it- is not necessary that 
the officer taking such proceedings should have 
acted personally in the purchase of the sample, 
A the pel -son purchasing the sample on his behalf 
need not himself deliver t he sample to the analyst, 
but- may hand it to another for tie* purpose* o! 
such delivery. 

Officers, such as the inspectors of nuisances or 
inspectors of weights A- measure's, have* numerous 
eluties to perform, A if we* held that- to procure* 
a sample* uneler |I875 Act|, s. Ill, the inspee*te>r 
must personally \isit the* shop, we should limit- the 
eipernt ion of a very he*nelieial Act (Field, J.). 

1 1 e ell OKU r. SroTT (1KN0), 5 (J. 11. J>. 552; 19 
I .1. M. <\ 78 ; 12 L. T. 0110 ; II .1. I\ 520 ; 28 
\\ . It. IMS, I). (\ 

.1 n nidations : -- Folld. Since r. Smith (tss<»). l.*> .1. I*. 111. 

Conitd. TyltT r. Dairy Supply Co. (IJNi.S), 9K L. 'I*, Ml/. 


54*. What must ba delivered - Whether whole 
sample Sample procured In course of delivery.] - 
Hy 1879 Act, s. 2, an inspector is e*nah1e*d to pro- 
ciire “ at the* place* of delivery any sample* of any 
milk in the* course* of delivery " t«* flu* purchaser 
eu* e*onsigne*e, A if he* suspe*et the milk to ha\e been 
sold contrary to IS75 Act-, he “shall submit 
the* same te» be* analysed." An inspector having 
taken a sample* of milk under 1879 Act, s. 2, 
divided it, retained one part, A submitted the 
other part to he analyses! : — Held : la* was not- 
bonne) to submit for analysis the whole of the 
sample taken bv him. -Uolkk r. Thompson, 
1 1 S92 1 2 Q. 11. 1 9< hi P. .1. M. (’. 1SI : h7 l,. T. 
295; 59.1.1*. 125 8 T. |„ If. hit; 17 Fox, V. 

551, l). C. 


E. Production of Sample at Hearing. 
1875 Act, ss. 14, 21, A cases infra. 


Sub-sect. 4.— The Analysis. 

A. The Piddle Analyst. 

55. Power to analyse sample taken outside 
district.] K. v. Smith, No. 238, post. 

56. - — ,j -Ale Naik v. Have, No. 15, ante* 

B. The Certificate. 

{a) Necessity for. 

Condition precedent to prosecution.]- -See Nos. 
25b, 292, 


(It) Form and C 
i. In ( ieneral . 

See 1 875 Act, s. 18, se*hed. 

57. Should contain sufficient particulars to 
enable justices to decide whether offence com- 
mitted.] Moulder v. Kook, Kent v. Ormekod, 
Hee v. Kent, Harlow (or Palmer) r. Nohlett, 
No. 9h, post. 

On prosecution for importation of adulterated 
or impoverished food.] ,sVe Part IN ., 

ii. Beccipt and "Weight of Sample. 

58. Receipt of sample - Necessity for state- 
ment from whom sample actually received.] — 

Harris r. Wili.iams, No. 13, ante. 

59. Weight of sample —When insertion neces- 
sary.; The insertion in tin* certificate given by a 
public analyst under 1875 Act, of the weight of 
the sample analysed is obligatory only where the 
weight of t he sample is material to the accuracy 
of tie* analysis, A its omission does not necessarily 
invalidate the certificate where the accuracy of 
the analysis does not in any way depend upon the 
weight of tin* sample. — Sneath /-. Taylor, |1901 | 
2 K. H. 37b ; 70 L. J. K. Ik 872 ; (55 .!. P. 518 ; -19 
\\ . H. 719, l). if. 


PART II. SECT. 2. SUB-SECT. 3.- D. 

h. Whether sample slum hi />< >•»/</ 

hu retfisteretl post. | //* /</ .* Sale of 

let. 1 S7.'». 1 1>, a^ an 

tV hi<i not prevent 
lfi\en t lint the pitivel 
had been sent to t he alial^^t in a 
manner other than by tviristeied post. 

Acstin r. hi nhiiu niii.iN t Mon 
<0 v It 1 1 1 \ Ns ( 1911 ). I-. |. L. T. 213. 
1R. 

PART II. SECT. 2, SUB-SECT. 3.~ E. 

k. t'riHluction essetthal.} Pt.CMH 
r. TurcroN, tr p. Tuition (lull), 
S. li. g. 23P. AUS. 

l. - In u prosoeution undi*r 

of Food ,v Drujrs Arts, for the 

of ndlk below stamlaol. the third 
of the milk in question, which 
is directed In* n'tained k nroduet»d 
ut the trial with it view to its hein# 
availahle for analysis at Somerset 
Houhc, had Imhui lost through the 
burst in# of the bottle iu nhieh it was 
contained : — Held : the inubility of 
proseeutor to proilutv the third 
sample ut the trial remiennl it impos- 


sible for him to obtain a con\ iot ion. — - 
ill TCIIISO.V v. Stkvknson ( 1 1M12 ), 3* 

Attain, — SCOT. 

m. Whether sample jfroduced por- 
tion of article sold Question of Jurt.]-— 
A prison convicted of an otTenee in 
respect that la* had st»hl watered 
milk, lnoiutht a hill of suspension on 
the ground that whercaK he had been 
ehaiyed A: com let etl of sellimr the 
milk on Mar. 31, the portion of milk 
t «» which tin* certificate of the analyst 
founded on referred, was marked 
Mar. 3d Held : it was a question 
of fact whether tin* milk analysed was 
truly u portion of that sold by accused 
on Mar. 31, k that the et. must assume 
that the judire who convicted hud 
satisfied himself on this point.- - 
IIowk e. K NOW l.KS, |t!»0*»| s. t‘. (J.) 
Cl. SCOT. 

PART II. SECT. 2. SUB-SECT. 4.— 
B. (b) i. 

n. ( T omjdointr with jtrrseritted form 
-1 17m# amounts fo.J -Hy directions 

eontftined in a footnote to the form 
of eerliticate prescribed by regula- 
tion, it is required that such cvr- 


tilieate should lx* addressed to the 
person submitting the food for analysis. 
The sample of food had been submitted 
to the unaljst hy complainant, uu 
inspector, but the analyst's ccrtitieato 
was addressed to the* secretary of a 
local hoard of health, hy whom the 
inspector was employed : Hi Id : there 
was a substantial compliance with 
the preserilMMl form.- Kknwokthy r, 
Met’OHMieK (1IM3), l.» W. A. L. JL til. 
AUS. 

— 1 — A l \STI N 1*. Dr.Vrt- 

iiAraiiUN rxio.v Ouakpiaxs (lull), 
4.'» J. L. T. 213.— IR. 

p. .1— Gordon r. Lovk, 

luui] s. r. <j.) - scot. 


PART II. SECT. 2. SUB-SECT. 4.— 
B. fb) ii. 

59 i. Weight of sample — When in- 
sertion, necessary.)— Tho analyst in 
flUing up the statutory form of cer- 
tificate need not state the weight of 
the sample analysed or that it could 
not be conveniently weighed. — Hex* 
tkrc. WtxiKrr (1904), 4 Adam, 471.— 
SCOT. 



Pabi II. Adulteration and Impoverishment. 

iii. Constituent Paris of Sanndr n 

60 . Necessity lor setting out constituent parts si.bmitt^a' t^V'lli/u ’''i 

o sample Adulteration of food.] -The certificate watw. * went on to «, v . ‘ This 
guen by a public analyst of the- result °1 an analysis «» the fact that the sample eor t * 

under 1875 Act need not set out the parts con- ‘-out. solids not fat. whereas genuine n ilk e. tahw 
huned xn the sample where the case is not one of >> ot , ' css tlint sr > !-r cent solids , f f . 
adulteration ; rt need only state the -‘result” of UrU i the eerlilleale was good, dll mg it did 
he analysis. The ‘-observations” which, in not, state the constituent parts of tie siun I 

ln<* form of onri ifirn.fo m ron in fiw, 0..1 i_.i„ a it nnu eeo.i o. . > . * * 11,1 wu,l f ,M 


VI.UVO nin-JV CM. HI tVl ctUUIl IS HOI 0110 / 1 ^ 1 * 11 , *” 1 . Id V U\, V'. \ ‘J ^ 1 , J>. C-. 

of ‘observations,” amounting only to an expression -hoiotation Consd. Jenkins i*. Nadon (i -him s.s i j k n 
of opinion on the part of analyst A not to a finding 1 * * 1 * 

of fttet, though unauthorised 6c linnronrr* will nof 64 - ** n i ! . 

necessarily vitiate the certificate. 1 * ’ of arsenic’” tlon o , S f eri ° us ,? uantl,y 

under the heading “observations” comes a Dilmi*:uoi>, Lkk r. Hunt, lUm.eiw (on Uu.mkh) / 
statement that the abstraction of fat is a fraud A N«>»i-KTT, No. 90. post. 

I O tT 1 1 A 1 _ 1a 1 IT 


may be injurious to health. Upon careful! v 
considering the form of certificate given in the* 
schedule, I notice that the “ observations ” are* 
only to be made where the case is one* of ael altera- 
tion, A that they are not to be? made in such a case 


® a * . , Hra inly having been anal vse*el, 

the certilie*a((* stated: “i am e>f opinion that 
the sample contained parts as under, or the* 
percent ages of foreign mgreelients as under ; it 


Ham;- 


h. ; l. M. C. <X\ ; 09 J,. T. 8S2 ; 58 .1. \\ 228 ; 10 

hh. K. 10 ; 10 K. 017, D. (h 66. Impoverishment of food.! 

Annotation : — -Folld. Je*nkius ?*. Naelen (ll)li)), ss ]., J. g. ]t " Kl.h l\ 1>A\ is. No. (>0, mi/r. 

1 1 37 . 

a* a c, 67. .! Ifrsp. was sunnue>tie*<( for 

u/Ka t ic ha a u a water over & above selling milk not ot the nature, substance* A eiualitv 

what is allowed by Act. [--A publio analyst gave demanded by t he purchaser, it being deficient 
a certificate that a sample of rum contained “an in milk fat to the* extent- e>l .72 per cent.. The 

excess of water over A above* wliat is allowed by cert ideate of the analyst staled : “ 1 am of 

Act ol larhament,” which be e*stimate*d at 12 opinion that the* sample* eotdained the parts as 
pe i e < nt . . //<’/«,• this (*e‘rt'ilicat-e elid not all ore 1 under. A- the* percentages ot foreign ingredients 

e*vide*nee* xvlneh would warrant a (‘emvietion. Jt as under: Milk fat, 1*1 per e«*nt. ; milk suliels 
should have* specified the* total ejuantities of ed her than milk fat , .Vti ; sperilic gravity at till" K, 
pure* spirit A of adefrel wate*r contained in the 1020*2. Observations: 'I'his milk is ehtieient in 

sample. It was not for the* analyst, but for the: milk solids other than milk fat t « > the* e>\te*nt of 

lust ices, to determine? conclusions of law A of 2*9 per cent., which is e*epij valent 1 « » the addition 
fnet.-- N mwhv v , Sims, |1891| ] (J. Jk ITS ; (J2 of 212 jeer cent. e»f wate r. It is also efrlie ient- in 

r r* I k ' ^ 1, ,J\ 10. » ; oS J. J*. 202 ; 10 milk lat to the* e*\teut of 22*1 per cent, of the* milk 

• h. Ik 200 ; .>8 Sol. Jo. 202 ; 10 li. 590. I). (’. fat” : — Held : t lie* evrt liieatc was sullieiend . t henigh 

Annotations Coosd. Fortune.' r. Hanson, llxlM‘>| 1 ( H. it did not ill terms refer t-e> t he’ standai'el laid de>wn 

Ui-r CImumi't!’, 1 ;, 8 ' L - J • K - 1! - u:i7 - ReId - >>y Sale of Milk JC.. K ul«»ioiih. I W)l. r. I. Havi.k v 

WL.JKaMlJUO.Bih.lwlJ. (Ur)K (J, !)2 , 70 ; , 11 , J. .VJ 

62. “ — per cent, of added water.’k W. Jt. tf 0 ; 2J T. h. It. 225 ; 2 J,. (h It. 20t ; 20 

— In a prosecution under J875 Act, fe»r se-Jting < -ox, V. (k 77tt, !>. r. 

adulterated milk to a puirhuser, tin* only evidence n . Apld. Jmkius ». Naehn (liMin, xx L. .J. K. 0. 

oi adulteration was the certificate of the* puhlie. -- 

analyst, which stated that the sample submitte-el 68. On a j)rose-eut ion fe.r having 

o him contained tin* pe*re:e»ntage* of foreign unlawfully se>ld to the’ juvjudiee’ of (lie purchaser 
ingredients as under : 5 per ce>nt. of adele*el water ” : milk wldcdi was *' not <»f the null in*, suhstaiue*, A 
o/ *Y t r 7* I * 1 lliic ate was bad ns evidence, under quality of the? article* d-mamlcd,” the* eert ideate* 
e Act, eif adulteration, because it eiid not state* given by a public analyst- of tin* result < if an 
ic constituent parts of tin,* sample* analyvMl.— anal v.sis maele bv him undVr 1S75 Act , is aelinishible* 
Kr° ? * [1890 ] 1 t^. JJ. 202; 05 k, J. in e*vide*nce* if it, s»*ts e»ut th<* matter eoiuj>lain<(i eif, 

/i*^i . i.» I,, , i* ^ » 60 J. I 1 . 88; It W. Jt. namely, th<? deficiency in lat. it need not set 

tt* j ^* t ^61 ; 40 Sol. Jo. 210 ; J8 Ce>\, end the* constituent pails of the* sample* analywel. 

.*..>8, D. (.. \Vhe»re*, tlie*re*feire*, tin* analyst's e-ertitlate*, 

* iot u.J t ‘“Consd. H. r. Smith, iixiaij i jj. sej far as inat<*rial. was as fed low's : “ 1 am of 

Jenkins r. Naileu (liUt/kVa i!. 8 J # k ! Coatd ' opinion that the* said sample* e*ontaine*d the; ports 

' as under, named y, 2*5 j)e*r cent, of fat. f’eeinjmreej 

“ Statement of scientific basis with the* limit <d the* Hoard <»f Agriculture it was 

, J?J y i opinion founded/ -Jnu prosecution under eJelie*ie*nt in fuel to the extent of 10*07 per cent." *— 

Act, for selling adulterated, milk, tlie ceriiti- . Held .* the.* certificate* was admissible? in e:viil<*iu*e*. — - 


PART II. SECT. 2, SUB-SECT. 4.— 
B„ (b) Ui. 

60 I. Necessity for settiny out con- 
stituent iHirts of sample — Adulteration 


of fomt.) — IJeUl : the* analyntn e er- ■ p 
tificate bufftricntly contained the rernult 
of the* aunlyHis, although ft did not 
estate the exact proportions or com- 


, of Uie? aelikd 

Ex p. Vauohan (HH1). II H. II. 
H. \V. till : 26 S. a. \V. \V. N. 71. 

AUS. 
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tied. 2 . — Analysis of samples : Stib-sed. 4, B. ( b ) 
tits & it;., dfc (c). /Steel. 3 ; Sub-sects. 1 <fc 2.1 

Jenkins v. Naden (1919), 88 L. J. K. B. 1137 ; 
121 L. T. 142 ; 83 J. P. 154 ; 35 T. L. II. 368 ; 17 
L. G. R. 324 ; 26 Cox, C. C. 410. 

69. Effect of clerical error.] — Lowery r. 
Hallaud, No. 42, ante . 

iv. Observations . 

70. General rule — When to be made.]— Bake- 
well v . Davis, No. 60, ante . 

71. Article liable to decomposition — Statement 
whether change In constitution of article.] — Peart 
V. Barstow (1880), 44 J. P. 699. 

Annotation Reid. It. v. Smith, 11 890] 1 Q. 13. 590. 

72. .J - Ilrusox v. Bridle, No. 

161, post. 

73. Article Injurious to health — Statement 
that article rendered Injurious to health by ad- 
mixture.] — H ull v. Horhnkll, No. 84, post. 

74. As to constituent parts of normal article— 
No standard prescribed.] —Robinson r. Newman, 
No. 78, post. 

(r) Effect of. 

See 1875 Act, 8. 21 ; I860 Act, s. 22. 

75. Whether conclusive — In absence of con- 
trary evidence.] —At the hearing of an information 
under 1875 Act, the production of the certificate 
of the analyst is not conclusive evidence if deft, 
tenders himself as a witness & gives evidence on his 
own behalf. — H ewitt v . Taylor, [ 1 SDH J 1 Q. B. 
287 ; 65 L. .1. M. O. 68 ; 71 L. T. 51 ; 60 J. P. 
311 ; 41 W. It. 431 ; 12 T. L. K. 192 ; 40 Sol. Jo. 
277 ; 18 Pox, 0. CJ. 226, D. (J. 

70. — .] — It. sold milk to II. which 

Wits stated to be purchased for analysis, & the 
milk was duly divided into parts as required by 
1875 Act, & on analysis the certificate of the 
analyst, after stating the constituents, said the 
milk was adulterated with 20 per cent, of water. 
It. being charged with selling adulterated milk, 
the analyst's certificate was given in evidence, & 
11. gave no evidence to contradict it, but the 
magistrate thinking that the state of the milk 
might be explained by its standing several hours 
iu a large can, & the best milk at the top ladled 
out. before the purchase, dismissed the summons : 
— Ueld : t he magistrate was wrong, & as there 
was no evidence to contradict t he certificate of the 
analyst he ought, to have acted on it, & convicted 
Jl,~ Harrison r. Richards (1881), 45 J. P. 552, 
1). U. 

Annotation* : Folld. Elder r. Dryden (1908), 90 L. T. 20 ; 

Robinson v. Newman (1917), 86 L. J. K. 13. 811. 

77, Analyst not called,] — ltesp. 

was charged under 1875 Act, s. 6, with unlawfully 
Belling to the prejudice of the purchaser new milk 
adulterated with 11*4 per cent, of water. The 
analyst's certificate was put in, & stated that the 
milk “ contained . . , non-fatty solids, 7*28 per 


cent. ; fat, 2*50 per cent. Observations : When 
judged by Sale of Milk Regs. 1901, the sample 
shows a deficiency of non-fatty solids corresponding 
to an addition of 14*4 per cent, of water.” No 
evidence was called for resp. The justices found 
as a fact that the adulteration of this milk by the 
addition of 14*4 per cent, of water had not been 
established, & they dismissed the charge : — Held : 
the justices were wrong, as the certificate of the 
analyst was evidence of the offence charged until 
displaced by evidence to the contrary. — Elder 
v. Dryden (1908), 99 L. T. 20 ; 72 J. P. 355 ; 6 
L. G. R. 786, D. C. 

7 g, .j — Jn proceedings against resp. 

under 1875 Act, s. 6, for selling vinegar not of the 
nature, substance, <fc quality demanded, the 
analyst’s certificate which was in the form pre- 
scribed by the schedule to the Act, stated that the 
sample analysed contained 2*91 per cent, of 
acetic acid, & the following “ observations ” 
were added : “ Normal vinegar contains at least 
4 per cent, of acetic acid. This sample, therefore, 
is deficient in acetic acid to the extent of 27*2 
per cent, of the minimum quantity which normal 
vinegar contains. This is equivalent to the 
presence in the sample of 27*2 per cent, of excess 
water.” No notice was given by resp. requiring 
the analyst to be called as a witness, nor did resp. 
give any evidence to rebut the statement in the 
certificate as to the quantity of acetic acid which 
normal vinegar contains. The justices dismissed 
the information on the ground that there was no 
evidence that a standard had been laid down as to 
the constituent parts of vinegar, & that, in the 
absence of evidence, the statement of the analyst’s 
certificate as to normal vinegar containing at 
least 4 per cent, of acetic acid was unauthorised, 
& could not be acted ui>on : — H eld : ( 1 ) the justices 
were wrong, inasmuch as by the form of certificate 
given in the schedule to the Act the analyst was 
entitled to insert the observation as to the quantity 
of acetic acid in normal vinegar ; (2) as there was 
no evidence to contradict the certificate, the 
justices ought to have acted upon it, & convicted 
resp. — Robinson v. Newman (1917), 86 L. J. K. B. 
814 ; 117 L. T. 96 ; 81 J. P. 187 ; 15 L. G. R. 
475 ; 25 Cox, O. 0. 749, D. 0. 

That article altered by abstraction.] ~ See 

No. 178, post. 

79. In what proceedings admissible — Pro- 
ceedings against wholesale dealer — Certificate used 
in proceedings against retail dealer — Defence of 
warranty from wholesale dealer.] — Where, upon 
tho hearing of a summons under 1875 Act, s. 6, 
deft, establishes the defence under 1875 Act, s. 25, 
that he bought the article with a written warranty 
& sold it in the same state as when he purchased it, 
tho certificate of the public analyst used in those 
proceedings is not evidence in subsequent pro- 
ceedings before justices against the person from 
whom deft, purchased the article. Upon the 
hearing of a summons under 1875 Act, s. 6, for 
selling as butter an article which was not of the 
nature, substance, & quality of the article de- 
manded, the certificate of the public analyst 


PART II. SECT. 9, SUB-SECT. 4.— 

B. (b) iv. 

7f i. Article liable to decomposition 
— Statement whether change in condition 
of article.}— In a suspeu&iou of a ooa* 
viotion or a contravention of Sale of 
Food Si Drugs Aot, 1875, by selling 
a* butter an article which was not 


butter '.—Held : tbo article analysed 
being of a kind liable to decomposition 
It was imperative that the report should 
state whether any change nad taken 
place in its composition which might 
nave interfered with the analysis. — 
(1904), 4 Adam, 


PART 11. SECT. 2, SUB-SECT. 4.— 
B. (e). 

q. Whether conclusive.) — In pro- 
ceedings where a certificate is admitted 
in evlaenoe, it is not conclusive evi- 
dence of the facts stated, & it is 
competent for deft, to controvert it 
by cross-examination or by rebutting 
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showed the article sold to be margarine ; the 
summons was, however, dismissed on deft, proving 
a purchase with a written warranty from resps. 
A summons was then taken out against resps. 
under 1887 Act, s. 6, for delivering the margarine 
in a package not marked as required by the 
sect., & at the hearing before justices the same 
certificate was tendered as evidence against 
resps., but was rejected : — Held : the certiiicate 
was not evidence against the resps. that the article 
sold & delivered by them was margarine, & the 
evidence was properly rejected. — Tyler v. King- 
ham & Son, Ltd., [1900] 2 Q. B. 413 ; 09 L. J. 
Q. B. 630 ; 83 L. T. 169 ; 64 J. P. 598 ; 16 T. L. R. 
394 ; 19 Cox, C. C. 547, D. C. 


Sect. 3. — OFFENCES. 

Sub-sect. 1. — Mens rea as Element of 

Offence. 

Whether mens rea essential element — Sale of 
adulterated articles.] — Sec Nos. 94-98, j)ost . 

Abstraction & sale of altered articles.] — 

See Nos. 172-175, post. 

Adulteration of bread.] — Sec No. 396, post. 

Mens rea generally, see Criminal Law, Vol. 
XJV., pp. 31 et seq. 

Liability of company — Mixing injurious in- 
gredients with food.] — See No. 101, post. 

Sale of adulterated articles.] — See 

Sab-sect. 3, B. (5), post. 

Giving false warranty.] — See No. 237, post. 

Liability of corporations generally, see Corpora- 
tions, Vol. XIII., pp. 408-411. 

Liability of master for acts of servant or agent — 
Sale of adulterated articles.] — See Sub-sect. 3, B. 
(c), post. 

Refusal to sell sample.] — Sec No. 11, 

ante . 

See, generally , Criminal Law, Vol. XIV., pp. 
38 cl seq. ; Master & Servant. 

Possession of unwholesome food.] — See Nos. 340- 
354, post. 

Imposing conditions on sale of food in wartime.] 

— See No. 532, post . 

Sale of food above maximum price in wartime. J — 

See Nos. 541, 542, post. 


Sub-sect. 2. — Injurious Mixtures. 

See 1875 Act, s. 3. 

80. “ Article of food ”■ — Baking powder.] — 
James v. Jones, No. 5, ante. 

81. Chewing gum.] — Bennett r. Tyler, 

No. 3, ante. 

82. Preserved cream.] — A grocer on being 

asked for two pots of cream sold two pots of 
cream labelled : “ Rich cream. This cream con- 
tains a small percentage of boron preservative 
to retard sourness.” No indication beyond the 


label was given to the purchaser as to the e.oiu- 
position of the cream, which, on analysis, was found 
to contain boracic acid. In the trade there were 
two kinds of cream known & sold, preserved 
cream & cream, & the boracic acid was generally 
used by the trade as a preservative to keep the 
cream good. It was found as a fact that cream if 
mixed with boracic acid equivalent to that found 
in the cream sold was uniitjurious as regards adults, 
but was injurious to the health of children & 
invalids, & that this class of cream was given to 
children : — Held : t lie preserved cream so sold was 
not in itself an “ article of food,” but was an article 
of food, namely, cream, mixed with an ingredient ; 
that the article so mixed was *' injurious to the 
health ” within 1S75 Act, s. 3, alt hough it was not 
injurious to normal adult persons, «V tin* seller was 
liroperly convicted under the* seet. of selling an 
article of food mixed with an ingredient so as to 
render the article injurious to health.-- (U'LI.kn r. 
McNair tl908), 99 L. T. 35S ; 72 J. P. 376 ; 21 
T. L. R. 692 ; 6 L. (J. R. 753 ; 21 ('ox, (\ (\ 682, 
I). V. 

Annotations : — Expld. Williams r. Frieiul , [1U12J 2 K. II. 

471. Con8d. HttiRh r. Aerated Bread Co., IlSHll] 1 K. It. 

878. 


83 . .j - - Applt ., an inspector under 

Sale of Pood iV Drugs Acts, asked for, A was 
supplied by resps. with, a shillingsworth of 
“ preserved cream.” On analysis tiiis was found 
to be cream with which boric acid had been mixed. 
” Preserved cream,” i.c., a mixture of cream A. 
boric acid, is sold as a well known commodity, but 
it was found that cream containing boric acid in 
any quantity is injurious to health, more parti- 
cularly in the case of children «V of invalids : — 
Held : although the article was sold as a mixed 
article, namely ” preserved cream,” resps. had, 
within 1875 Act, s. 3, sold an article of food, 
namely, cream with which an ingredient, namely 
boric acid, had been mixed, which rendered the 
cream injurious to health, At therefore they were 
liable to the penally imposed by that wet. - 
JIaiuii v. Aerated Bread Co., Ltd., |19I6) 1 
K. B. 878 ; 85 L. J. K. B. 880 ; 1 14 \*. T. 1000 ; 
80 J. P. 281 ; 32 T. L. R. 127 ; M L. (1. U. 665 ; 
25 Cox, C. C. 378, V. C. 


84. “ Injurious to health ” -Article must be 
rendered Injurious to health by admixture.) — 

(1) Under 1875 Act, s. 3, the article of food must 
be rendered injurious to health by being mixed 
with some ingredient . It/ is not sufficient that the 
ingredient with which tie* food is mixed is injurious 
to health. 


(2) The certificate of the analyst in the case of 
i alleged offence under this sect, is not insufficient, 
it complies with the form in the. schedule to the 
75 Act, merely because it does not state that 
e ingredient so mixed ” rendered the article 
iurious to healt h.’ ’ — H ull v. Horsnkll (1904), 
L. T. 81; 68 J. P. 591 ; 21 T. L. R. 32 ; 49 

- * 7 „ * /. ii too/* . on n . i i H nil 


D. C. 


85. When article deemed to be— Copper 

sulphate In peas.] — Where on analysis a 1-lb. 
bottle of peas was found to contain three grams of 
sulphate of copper, equal to eight-tontlis of a 
gram of metallic copper, inserted by the manu- 
facturers for the purpose of preserving, fixing, or 


evidence. — No ad v. Hioos (1913), 15 
W. A. L. R. SI.— AUB. 

, f* .1 — Frrs p . Hamu/ton (1894)» 

1 Adam, 434. — BOOT. 


a. .1 — Held : in the abacnoo 

of evidence in exculpation, the analyst a 
certificate was conclusive evidence of 
the facts therein stated, 4c did not 


lire to be confirmed by an 
he other two samples.— C halmkbs 
iTMkekiko, ll#21) 8. C. (J.) oi 
lc. L. 1L 227. — SCOT, 
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Heel. 3.— Offences: Hub-sects. 2 & 3, A. & B. (a) 

of restoring the natural colour of the peas : — 
Held : the article was thereby rendered “ injurious 
to health ” within 1875 Act, s. 3. — fcluaiMEKS v. 
CiitisT (1890), 00 J. P. 340. 

80. — .] — . Reap. was summoned 

for selling preserved peas the colour of which 
had been retained by the addition of sulphate 
of copper, but in such small quantity as not to be 
injurious to health, & evidence was given that 
preserved peas are habitually sold with such 
addition. The justices dismissed the summons : — 
Held : the decision was justifiable on the facts 
of the case. -Friend v. Mark (1901), 08 J. P. 
589 ; 21. (J. It. 1317, D. C. 

87. Boric acid in cream * Class of 

persons affected.] -Cullen t\ McNair, No. 82, 
ante. 


88 . 


— II alu u r. Aerated 


Bread Co., Ltd., No. 83, ante. 

89. Who liable - Company. j Peakes, Ccnston 
A Tee, Ltd. r. Ward, JIknnkn v. Southern 
unties 1>A IK iks Co., No. 101, post. 


Sm-sKrT. 3. —Salk ok Adulterated 

Articles. 

A. In General. 

*SVr 1875 Act, s. 0. 

90. Elements of offence — False representation 
- Need not be express.) — An information was laid 
against, resp. for that he sold as unadulterated 
an article of food, to wit, liutter, which was 
adulterated. It* was proved that an inspoetor 
of nuisances went to the shop of resp. A asked for 
" R pound of butter at 7 <V the shopman handed 
to him a pound, resp. being present. On being 
analysed, it was proved to have been largely 
adulterated with lard, t allow', etc., or material of 
that nature. The police magistrate was of 
opinion that it. was necessary to prove that the 
butter when sold was represent ed as unadulterated, 
A that it was also necessary to prove that resp. 
knew that the butter had been mixed with some 
other substance, with intent, fraudulently to 
increase its weight or hulk, A he therefore dis- 
missed the information Held ; it. was not 
necessary that any express representation that 
the article sold was unadulterated should be made 
at the time of sale of a simph* article like buttei 
butter was asked for, & something handed over 
as butter, A thut was selling “ ns unadulterated.’ 
— Fitzpatrick r. Kklly (1873), L. 1L s o. p 
337 5 42 L. .1. M. C. 132 ; 28 L. T. 558 ; 38 J P. 55 ; 
2 1 \V , ft , 08 1 , 

vtioHS ; - Conid. Dyke r. tUmcr, I1802] 1 Q. 11. 220. 

Rttd. Pope t*. I carle <1874). L. R. 0 V. P, 400 ; Roberts 

?V*.£fF?V? 30 L * T - 633 i therms r. De Rutzen, 

(I J X X* *»• vlui 


91 . - Must be made at time of sale — 

Retraction before sale. J~ To constitute an offence 
under 1875 Act, s. 0, the representation of the 


“ nature, substance, & quality ” of the article 
must be made at the time of the sale. A prior 
false representation in this respect is no offence 
within the Act, provided a true one is made at the 
time the sale actually takes place. — Kirk v. 
Coates (1885), 10 Q. B. I). 49 ; 55 L. J. M. 0. 
3 82 ; 54 L. T. 178 ; 50 J. P. 148 ; 34 W. R. 295 ; 
2 T. L. It. 83, D. C. 

A nnotuUon Retd. Higgins v. Hall (1886), 51 J. P. 203. 

Representation false to knowledge of 

purchaser.] — See No. lll, 2 >o*f. 

92. Fraud.] — R. v. Field, etc. JJ m 

Ex p. White, No. 147, post. 

Mens rea.] — See Sub-sect. 3, B. (a), post . 

93. Sale on Sunday.] — Though the effect of a 
contravention of Sunday Observance Act, 1077 
(c. 7), upon a contract of sale is to avoid it, in the 
sense that it cannot be sued upon, in a civil 
action, it does not avoid it so far as to relieve the 
seller from liability to prosecution if the article 
sold, being an article of food, was adulterated. — 
Kldkr r. Kelly, [1019] 2 K. B. 179; 88 L. J. 
K. B. 1253 ; 321 L. T. 91; 83 J. P. 100; 35 
T. Jj. R. 391 ; 17 L. U. R. 113 ; 20 Cox, 0. C. 
400, D. U. 

Sale by servant — Liability of servant.] — Sec 

No. 222, post. 

Liability of master.] — See Sub-sect. 3, li. 

(c), post. 


11. Liability of Seller. 

(«) In General. 

94. Mens rea not essential element — Mistake 

by seller.]- Waddc. Brayley (1887), 51 J. P. 423. 

95. Ignorance of seller.] — By 1875 Act, 

s. 0, “ no person shall sell to the prejudice of the 
purchaser any article of food or any drug wdiich is 
not of the nature, substance, & quality of the 
article demanded by such purchaser, under a 
penalty nut exceeding £20 ” :—Held : an offence 
within that sect, was committed, although the 
seller did not know’ that the article sold w*as not 
of the nature, substance, A quality demanded. — 
Letts r. Armstead (1888), 20 Q. B. I). 771 ; 57 
L. ,1. M. Cl. 100 : 58 L. T. Sll : 52 J. P. 471 ; 30 
W. lL 720 ; 10 Cox, C. V. 118, D. C. 

.* — Apld. Pain t\ Bough! wood (1890), 21 Q. It. 1). 

353. Reid. Blown v. Foot (1892), 61 L. J. M. (J. 110: 

1 Varks, (J mint on & Too r. Ward, Honncn r. Southern 

CountieH Dairies Co., II902J 2 K. B. 1; Smithies v. 

Bridge (1902), 71 L. J. K. B. 555. 

90 . .] — ( 1 ) Beer, with which a 

certain quantity of arsenic injurious to health had 
been mixed in the process of manufacture 
accidentally & in ignorance, w as sold by a retailer 
without knowledge or reasonable grounds for 
suspicion of the presence of the arsenic in the beer : 
— Held : there was evidence that the beer was 
not of the nature, substance, & quality of the 
article demanded by the purchaser, & the retailer 
could be convicted under 1875 Act, s. 0 . 

(2) Certificates of public analysts stating in one 
case that the sample of beer “ contains arsenic, 

A: in the other case that it “ contains a serious 
quantity of arsenic”: — Held: insufficient. 


PART II. SECT. 3, SUB-SECT. 3. 
B. (a). 

L Adulterated art kits 


different receptacles for sale — Chity one 
offence. 1— The keeping for sale of an 
adulterated article of food in various 
distinct receptacles on the same 


premises on the same day constitutes 
oniy one offence, under Pare Food 
Act, 1905, s. 35, even though the 
portions contained in the various 
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The certificate of the analyst must be a docu- 
ment in proper form & . . . ought to contain in it 
sufficient materials to enable the magistrates to 
form a judgment on those materials whether the 
offence charged had been committed (Lord 
ALVERSTONE, 0..T.). — OolTLDER ROOK, BENT V. 
OltMEROD, liEE V. BENT, BARLOW (OR PALMER ) V. 
NOBLETT, [1901] 2 K. B. 290 ; 70 L. .7. K. B. 717 ; 
Hi L. T. 719 ; 05 J. P. 040 ; 49 W. It. 081, 701 ; 
17 T. L. R. 503 ; 45 Sol. Jo. 501, 505 ; 19 (’ox, 
G. 0. 725, D. 0. 

A n notations : — As to (1) Consd. Smithies v. Bridge, (1902] 
2 K. B. 13. As to (2) Reid. Hudson v. Bridge (1903), (57 

J. P. 186. Generally, Reid. Hunt r. Richardson, 11916] 
2 K. H. 146. 

97. Adulteration by stranger.] — Resp. 

a milk salesman, contracted to supply pure milk 
to an association. The milk was to be delivered 
to the association at the railway terminus in 
ijondon. Resp. delivered the milk in a pure As 
unadulterated condition to the servants of the 
railway co. at his local station, As the milk was 
adulterated without his knowledge or consent 
during the transit from the local station to the 
terminus : — Held : resp. was liable to be convicted 
under 1875 Act, s. 0 . — Parker r. Alder, [1899] 
1 Q. B. 20 ; 08 L. J. Q. B. 7 ; 79 L. T. 381 ; 02 

J. P. 772: 47 W. R. 142; 15 T. L. R. 3; 13 

Sol. Jo. 15 19 Cox, C. C. 191, U. O. 

A -PoUd. Andrews v. Luckin (1917), 87 L. J. 

K. B. 507. Consd. Buckingham v. Duck (1918), 120 L. T. 
HI. Refd. Oatloy r. Lemon (1905), 92 L. T. 200; War- 
rington r. Wiudhill Industrial Co-op. Soc. (1918), 88 

L. J. K. B. 280. 

9 g. - — ,'| — Where a farmer under a 

contract of sale of j)ure milk, delivered at a railway 
station genuine milk for dispatch by rail to the 
purchaser, & the milk was found by an inspector 
of nuisances, on reaching the arrival station, to he 
deficient in milk fat As other solids, As there was no 
evidence before the justices that it was not 
tampered with on the journey : —field : the mere 
fact that the milk was genuine at the time when 
it was handed over to the railway co. did not relieve 
t he fanner from liability for selling milk not of the 
nature, substance, As quality demanded by the 
purchaser. — A ndrews v. Luckin (1917), 87 L. .1. 

K. B. 507 ; 117 L. T. 720 ; 82 J. P. 31 ; 34 T. L. K. 
33 ; 10 L. G. R. 199 ; 20 Cox, 0. C. 124, 1). 0. 

See, further, Part V., Sect. 4, sub-sect. 3, post. 

Mens rea generally, see Criminal Law, Yol. 
XIV., pp. 31 et seq. 

99. Necessary & harmless additions.] -If order 
r. Grainger, No. 117, post. 

100. Unavoidable mixture— What amounts to.] 
— Bosomworth r. Bridge (1892), 30 Sol. Jo. 
594, D. C. 


(6) Liability of Corporations . 

101. Corporation liable — Company.] — (1) 1875 
Act, b. 6, enacts that no person shall sell to the 
prejudice of the purchaser any article of food or 


any drug which is not of the nature, substance & 
quality of the article demanded by such purchaser, 
under a penalty not exceeding £20 . Held : 
a joint stock co. incorporated under Cos. Acts 
can be convicted of an offence under 1875 
Act, s. 0. 


Speaking for myself, I am inclined to think that 
a corpn. would come under [1875 Actjs. 3 as well 
as under sect. 0 (Ghannkll, J.). 


(2) A sale may be to the prejudice of the pur- 
chaser within 1875 Act, s. 0, alt hough t he purchaser 
had special knowledge, not derived from informat ion 
given by the seller, that tin* article sold was not 
of the nature, substance, tV qualit y demanded by 
him. Tin* test is whether the sale would have been 
to the prejudice of a purchaser who had not that 
special knowledge. 


(3) The sample of butter bought was wrapped 
up by the purchaser in grease-proof paper A the 
analyst was of the opinion that there was more 
water on the butter at the time of the purchase 
than at the analysis As that no change had taken 
place in tlie butter ; — Held : it is a mutter of fact 
for the justices whether 1875 Act, s. 14. Jins been 
complied with. -Pkarkk, Gunston A The, Ltd. 
v . Ward, Hennen r. Southern Counties 
Dairies Go., [1902! 2 K. B. ! 

(55(5 ; 87 L. T. 51 ; (5(5 J. I*. 77 5 
20 Cox, C. C. 275), I). C. 

to 

71 


71 L. J. K. Ji. 
IS T. L. H. 538 ; 


It. Afifi 


(1) Refd. 

Hawke 


SinilliicH i*. 
v. Hultnii, 


liridgo (1902), 
19091 2 K. li. 


— In 
L. J. K 

93 ; He Hoviil Naval Seliool, Seymour r. Royal Naval 
Sehool. 119101 1 Ch. him* ; Chiller r. Kteeth k P«KM»ck, 
11911] 2 K. 15. 832 ; 11. r. Aseanlo Ruek A* l*»ilee (1912). 
76 J. P. 487 ; MoiiHell r. L. A N. W. By.. 1 1917) 2 K. 15. 
83(5 ; P«*ui*kH’ Dalrien r. Tottenham Pood Control Com* 
mil-Dio ( 1 9 IK), 88 L. J. K. 15. 623. Gvomilly, Retd. Kartell 
r. Went Sukkox County Coum-il (1903), 8K L. T. 166. 


102. — — - A shop assistant sold to A: 

to the prejudice of a purchaser an article of food 
which was not of the nature, substance, quality 
of the article demanded. The occupier of the 
shop A: proprietor of the business carried oil there 
was a limited co. trading in its registered name. 
The general manager, who was a director A: also 
the secretary of the co.. resided on the premises 
At occasionally conducted the business of the shop 
in person. In his absence ids wife took charge, 
assisted by the shop assistant. The business was 
carried on under the exclusive At unrestricted 
control of the general manager, who was practi- 
cally the only shareholder in the co. lie was 
not in the shop at the time of the sale in 
question. The general manager having been 
convicted of an offence under 1875 Act, s. (5: — 
Held: the facts showed the shop assistant to be 
the servant of the co. At not of the general manager. 
At the conviction was wrong. — Booth r. ilELIJ- 
well, [19141 3 K. B. 252 ; 83 J*. J. K. B. 1548 ; 
111 L. T. 512 ; 78 J. V. 223 ; 30 T. L. K. 529 ; 12 

L. G. R. 940 ; 24 Oox, 0. G. 301 , D. (’. 

Liability of corporations generally, see (Corpora- 
tions, Vol. XI II., pp. 408-411. 


iiMMiuLcnjH arc not equally adulterated. 
-O'Connor t. Bini, (1908J V. L. R. 
567. — AUS. 

a. When seller freed front blame.) 
— Where a sale is effected contrary 
to Pure Food Act, 1905, b. 32, the 
person selling is not guilty of an 
offence if he proves so far as he per* 
sonally is concerned the exculpatory 
facts referred to in that sect. — O’Con* 

J. — VOL. XXV. 


NOR r. Jknnkr, [19091 V. L. Tl 4(58. — 

AUS. 

b. .1—11. v. Paradis & Paqukt 

(1922), 69 D. h. R. 342 ; 37 Can. Crlm. 
Cob. 318.— CAN. 


PART II. SECT. 3. SUB-SECT. 3.- 

B. (b). 

101 i. Coritoratioti H 


— ^^An incorporated co., trading tinder 
the name of ** The City Ac Huburban 
Dairies/’ was charged tinder that 
name without tbo addition of the name 
of the partner* ; — field : the complaint 
was competent. — City & Huburban 
Dairies v. Mackknna, St'ornsii 
Farmers' Dairy Co. 

Ltd. v. Mackjcnna, (1918) H. r. (. .) 

1 05. — SCOT. 


a 
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(c) Liability of Master jor Act of Servant or 

Agent, 

See, generally, CRIMINAL Law, Vol. XIV., pp. 38 
et set/, 

103. Act of servant unauthorised — Contrary to 
express instructions.] — A servant of applt. sold 
lard adulterated with foreign matter without a 
proper label indicating its character. On the hear- 
ing of a summons against applts. under 1875 Act, 
s. tf, it was proposed, on behalf of applts., to call 
evidence to show that the action of the servant 
was contrary to their express instructions. The 
justices refused to admit the evidence : — Held : 
1875 Act does not make a master responsible for 
the unauthorised acts of his servant, Sc the evidence 
should have been admitted. — Kkarlky v. Tongk 
(1891), 00 L. J. M. 0. 159 ; suit mnn. Keatiley v, 
Tylou, 05 L. T. 201 ; 50 J. J\ 72 ; 17 Cox, C. U. 

1). G. 

Annotations : — Consd. IVarks, flunstou & Too r. Ward, 

Hennen v. Southern Counties Dairies Co., I 1902] 2 K. B. 1. 

N.F. Houghton r. Afundy (1910), 8 L. (). 1(. K.'fH. 

104. .] — P., a servant of applt. was 

employed to sell milk out of cans by retail. The 
cans were received by applt. the master, on arrival 
from the country, A a sample taken from each 
can before it was sent out for sale. Applt. had 
published a warning to his servants that any 
servant whose can of milk did not- correspond with 
the sample taken from it would be liable to instant 
dismissal. P.’s can was duly sampled, & the 
sample proved to be unadulterated. Subse- 
quently to his taking out the can for the sale 
of milk, P. admitted watering the milk, some ot 
which milk he sold to an inspector, who thereupon 
summoned applt. the master under 1875 Act, s. 0. 
Applt. was convicted by a magistrate Sc fined the 
full penalty : Held: (1) applt. was rightly con- 
victed, on the ground that he was the seller within 
the meaning of the Act, Sc was liable for his 
servant's action in selling adulterated milk ; 
(2) the fact of the sale of adulterated milk was 
sufficient proof of the offence without evidence of 
any connivance by applt . though evidence rebutting 
connivance might properly be admitted by the 
magistrate with a view to mitigate any penalty 
ho might otherwise have thought- fit to impose. — 
I Shown r. Foot (1892), til L. .1. M. 0. 110; (10 
L. T. 019; 50 ,1. P. 581 ; 8 T. L. K. 208; 17 
Pox, (!.«!. 599, 1). V, 

As to (1) Folld. Parker r. Alder, [ 1 899] 1 

q. 11. 20. Consd. Buckingham r. Puck (1918), 120 L. T. 

84. Refd. IVarks, Ounston Sc Too v. Ward, tiounou v. 

Southern Comities Dairies Co.. 11902) 2 K. B. 1 ; Smithies 

r. 9 ridge (1902), 71 L. J. K. 11. 655 ; Andrew# v . Luckin 

(1917), 87 I.. J. K. 11. 507 ; Warrington v, WlndhiU 


Industrial Co. -op. Soc. (1918), 82 J. P. 149 ; Whittaker 

v, Forshaw, [1919] 2 K. B. 419. 

105 . .] — Farley v, Higginbotham 

(1898), 42 Sol. Jo. 309, D. C. 

106. .] — Itesp., a grocer, while his 

assistant was out of the shop, had. made up for his 
own use a half-pound packet consisting of a 
mixture of butter & margarine. This packet was 
inadvertently left upon the counter while resp. 
went to attend t-o a customer in another part ot 
the shop, but it was not placed there for the pur- 
pose of sale. Kesp.’s assistant then came in, & 
immediately afterwards a man came in Sc asked for 
half a pound ot salt butter, Sc was served by the 
assistant with same half-pound of mixed butter 
Sc margarine. The assistant, seeing the half- 
pound packet lying on the counter ready made, 
thought that it was there for tho purpose of sale, 
but in selling it lie was acting without the authority 
Sc contrary to the express instructions of reap, 
that he was to sell butter always from the bulk 
Sc not in ready made packets. Upon an informa- 
tion against resp. under 1875 Act, s. 0, for selling 
an article which was not of the nature, substance. 
Sc quality of the article demanded : — Held : 
resp. was liable for the act of his servant, even 
though such act was unauthorised by him Sc was 
done contrary to his express instructions. Sc he 
ought f-o have been convicted. — Houghton v, 
Mundy (1910), 103 L. T. 00; 74 J. P. 377; 8 
L. (1. 11. 838, 1). C. 

Annotation ; — Diftd. Whittaker v. Forshaw, [1919] 2 K. B. 

41 9. 

107. — Limited authority to sell.] — E lder 
v. Bishop Auckland Co-operative "Society, 
Ltd., No. 227, post. 

108. No authority to sell — Authority 

merely to deliver.] — Ilesp. sent his daughter with 
milk to be delivered to two customers who had 
previously ordered it. An inspector of police 
demanded some of the milk from her & she sold 
it to him. Sc on analysis it was found to be adulter- 
ated with water : — Held : resp. was not liable to 
conviction under 1875 Act, s. 0, for selling milk 
not of the nature, substance Sc quality demanded, 
os his daughter had merely authority to deliver 
tho milk to the customers Sc not to sell it. — 
Whittaker r. Forshaw, (1919] 2 K. B. 419 ; 88 
L. .1. K. B. 989 ; 121 L. T. 320 ; 83 J. P. 210 ; 
35 T. L. K. 487 ; 03 Sol. Jo. 008 ; 17 L. G. It. 
457 ; 20 Cox, C. 0. 475, I). C. 


(d) Liability of Servant. 

109. Servant may be “ seller.”] — H otchin v. 
Hindmarsh, No. 222, post. 


PART II. SECT. 3, SUB-SECT. 3. 

B. to). 

t. Act of srrt'ant unauthorised — 
Limited authority to serre. | — T. em- 
ployed his father 1*. to carry milk to 
a creamery In pursuance of a contract 
whereunder T. used to he paid ac- 
cording to the quality of the milk. 
I*, had no authority to *upuiy milk 
to any one else. K. an inupeetor 
under Food 3c Drugs Act#, demanded 
a Munple of the milk in courne of 
delivery, to the creamery, & on 
analyfd# it wa* found to hit deficient 
by o p.c. in butter fata Held : as 
the contract contemplated the supply 
of pure milk, though it might vary in 
quality, the supplying of adulterated 


ndlk wa# an act to the prejudice of the 
creamery. — K kknan v . Costelloe 
(1919), 44 I. L. T. 218.— 1R. 

I. A’o authority to sell — 

Authority merely to deliver .) — The 
respondent C. wa# gratuitously taking 
the respondent S.’# milk to town for 
delivery' to a dairyman when an 
officer under Sale of Food and Drugs 
Act , 1 908, demanded a sample. C. 
aubmitted to the demand Sc accepted 
payment for the sample, which on 
examination was found defective ; — 
Held : V. was not ri.’s agent for the 
purposes of s. 7 of the Act, as he had 
no authority from 8. to sell the milk. 
Sc that even If he had sold the samjilc 
taken by the officer that unauthorised 


act would not have brought S. within 
the section. — Bowden v . Sanger, 
[1918] N. Z. L. It. 286. — N.Z. 

108 II. -.]— In the 

rosecution of a dairyman for selling 
y the hand of his servant, milk which 
was not genuine, it was proved that 
this servant who sold the milk had no 
authority so to do, his duty being 
merely to deliver milk to his master’s 
customers : — Held : as the servant 
had exceeded his authority' in selling 
the milk there had been no sale by the 
accused. — Lindsay r. Dempster, 
[1912] S. C. (J.) 110; 49 Sc. L. K. 
999 ; 2 S. L. T. 177 ; 6 Adam, 707.— 
SCOT. 
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C. Prejudice of Purchaser . 

(a) In General . 

See 1875 Act, s. 6. 

110. Whether purchaser prejudiced — Purchase 
for analysis.] — Where an article of food, which was 
not of the nature, substance, & quality of the 
article demanded, was sold to an inspector of 
nuisances, who purchased for the purpose of 
analysis under 1875 Act, s. 13, with money belong- 
ing to the authority by whom he was employed : — 
Held : such sale was “ to the prejudice of the 
purchaser *’ within 1875 Act, s. 0. 

I entertain no doubt, however, that by the word 
“ purchase ” [1875 Act], s. 6, intended to include 
an official purchaser authorised to purchase for 
analysis (Lush, J.). — Hoyle v. Hitciiman (1879), 
4 Q. B. D. 233 ; 40 L. J. M. 0. 97 ; 40 L. T. 252 ; 
43 J. P. 430 ; 27 W. R. 487, D. C. 

Annotations : — Retd. Hordor t\ Scott (1880), 5 Q. B. D. 55 2 ; 

Holt ». Morris (1893), 57 J.P. 441 ; Smith v. WisdeiU 1901), 

85 L. T. 760 ; Hunt t\ Richardson, [1916] 2 K. B. 440 ; 

Harvey v. Herefordshire County Council (1920), 123 L. T. 

428. 

.] — See , now, 1879 Act, s. 2. 

111. Knowledge of purchaser — Inference 

from price.] — W. was charged before justices with 
selling for new milk an article not of the nature, 
substance, & quality demanded, contrary to 
1875 Act, s. 0. A sergeant of police, acting under 
II. 's orders, who was an inspector under the Act, 
purchased the milk from W. who, when he was 
asked for new milk, sold skimmed, Sc charged a 
penny a pint, the usual price for skimmed. The 
justices differed, one being of the opinion that only 
a penny a pint being asked the purchaser must have 
been aware it was skimmed milk he was buying : — 
Held : the knowledge of the purchaser was 
immaterial, Sc case remitted to the Bench to con- 
vict. — Heywood v. Whitehead (1897), 7(4 L. T. 
781 ; 13 T. L. R. 503 ; 18 Cox, 0. C. 615, D. 0. 

112. Purchaser with special know- 

ledge.]- -Pearks, Gunston Sc Tee, Ltd. v. Ward, 

llENNEN V . (SOUTHERN COUNTIES DAIRIES CO., 
No. 101, ante . 

Notice to purchaser.] — See Sub-sect. 3, 

C. (6), post . 


(b) Notice to Purchaser . 
i. In General . 

See 1875 Act, ss. 6, 8. 

113. Seller not liable.] — Where the seller of an 
article brings to the purchaser’s knowledge the 


fact that the article sold to him is not of the nature, 
substance, or quality of the article he demands, the 
silIo is not to 41 tiio prejudice of the purchaser/* 
within 1875 Act, s. 6, & consequently no ofTenco 
is committed within that sect. 1875 Act, s. 8, 
points out a mode of giving notice to the purchaser 
that is made by the statute sufficient, but it is not 
intended by that sect, that whenever the mode 
therein specified is not adopted there shall 
necessarily be an offence against sect. 6, — 
Sandys v. Small (1878), 3 Q. B. I). 449 ; 47 
L. J. M. C. 115 ; 39 L. T. 118 ; 42 J. P. 550 ; 26 
W. R. 814. 


A nnotatwtis : — Folia. Gage r. Klsoy (1883), 10 Q. B. I>. 
518. Reid. Hoyle r. Hitch man (1879), 4 Q, B. 1>. 233 ; 
R. v. Dennis, (18941 2 q. B. 458 ; Fowlo r. Fowlo (1896), 
75 L. T. 514; Palmer v. Tyler (1897), 61 J. P. 389; 
Smith v. Wisdon (1901), 06 J. P. 150 ; 1’carks. Gutwton 8t 
Tot' r. Houghton, 1 19021 1 K. H. 889 ; Dawes «•. Wilkinson, 
119071 1 K. B. 278 ; Williams r. Friend, 11912] 2 K. 14. 
471 ; Batchelour r. Goo, 119141 3 K. B. 242 ; aifford r. 
Battlcy, (1915) 1 K. 11. 531 ; Prwatou v. Grant (1924), 
88 J. P. 198 ; Rodbourno v. Hudson (1924). 41 T. h. It. 
132. 


114. Except in case of fraud.]-- It. went 

into L.’s shop, Sc asked for a half-pound of coffee, 
for which lie was charged 9 d., being the price of 
pure coffee. When the coffee was put in a parcel 
Sc lying on the counter, A after payment, It. said 
he bought it for nniilysiH, whereupon L. pointed 
out on a label outside the parcel t he words “ this 
is a mixtuiv of coffee Sc chicory.” On analysis 
the coffee was only 60 per cent... Sc the justices 
found that the chicory was used fraudulently to 
increase the bulk. Sc convicted L. ; - Held : the 
justices on such a finding of fact as to fraud were 
right. — Liddiard v . Reece ((1878), 44 J. P. 233. 

115. .] —II. went into M.’s shop. Sc 

asked for a quarter of a pound of codec. VVhile 
it was weighed out M. pointed out that the coffee 
sold was mixed with chicory, Sc the label on the 
outside so stated. The price paid was la. id, 
per pound. Sc on analysis it contained only 15 
per cent, of pure codec. M. sold it exactly as 
it came from the manufacturer : Held : the 
magistrate was bound, notwithstanding the label, 
to find whether the chicory was used fraudulently 
to increase the bulk, Sc if so he ought to convict. 

v. Mkddin <js (1880), 44 J. P. 231. 

] — (1 ) Applts. were summoned 

for selling to the prejudice of the purchaser coffee 
adulterated with 74 per cent, of chicory. It was 
proved that an inspector on asking for half a 
pound of (toffee was supplied, at the price of lid., 
with half a pound of a mixture of which 74 per 
cent, was chicory Sc 26 per cent., was coffee. Sc 
with two coupons entitling him to certain other 


PART II. SECT. 3, SUB-SECT. 3.— 
0. (a). 

110 I. Whether purchaser prejudiced — 
Purchase for analysis .] — A licensing 
Inspector went to deft/s hotel. & 
acting under the powers conferred by 
Licensing Act, s. 19, demanded k 
obtained a sample of brandy for which 
he paid 2s. Haring had the sample 
analysed he laid an information against 
the hotelkeeper, under Adulteration 
Act, s. 5, for selling, to the prejudice 
the purchaser, an article of drink 
which was not of the nature, substance, 
or quality demanded, 8c obtained a 
conviction : — Held : there had been 
21° w ithin the meaning of s. 6 
« the conviction was erroneous. — 
Lenthaia t>. Crow (1895), 16 N. 8. W. 

111 I 11 N. 8. W. W. N. 166. — 

AU8. 


constitute 

an offence under Sale of Food 8c 
Drugs Act, 1875, s. 6, tbe solo must he 
to the prejudice, though not necessarily 
the pecuniary prejudice of the pur- 
chaser, k a public officer purchasing 
for analysis under the compulsory 
powers confessed by ss. 13 to 17 could 
not bo prejudiced in the sense of «. 16. 
— Davidson i>. M‘Leod (1877), 5 R. 
(Ct. of Bess.) 1 ; 15 He. L. It. 198, J.— 
SCOT. 

d. What amounts to prejudice .) — 
A sale is effected “ to tne prejudice 
of the purchaser ** within Health Act, 
1890 (No. 1098), s. 43, when the pur- 
chaser is supplied with an article of 
food wholly different to the par- 
ticular article demanded by him.— - 
Rider v. Frekbody (1898), 24 V. L. R. 
429. — AUS. 


«, Notice after completion of 

mlc .\ — It is not sufficient to prevent 
a sale from being one to the prejudice 
of tbe purchaser within Health Act, 
1890. s. 43, that the vendor beforo the 
article has Ikhsii taken away by the 

S urchaaor but after the completion of 
tm actual sale has brought to the 
purchaser's notice that It is not of 
the nature demanded. — Rider 
Bachth Marsh Concentrated Mile 
(Jo., (1905) V. L. R. 147. -AUS. 


I. .) — A seller on 

skod for chicory supplied the pur - 
baser with a composite substance 
on tabling chicory without informing 
lm of that fact .—field : t he supply 
f a food or drug other than that 
[exp an ded was a sufficient prejudice 
o the purchaser.— Mehk v. JoHAr • 
rsRRERo Municipal Council* (19J8J 
\ P. D. 137. — S. AF. 

a 2 
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Sect. 3, — Qggnce*: Sub -sect. 3, C. (b) L, ii. <fc iii.] 

articles. The article sold was labelled “ Coffee 
Mixture,” with the words 4 ‘ Bold as a mixture of 
chicory & coffee,” in small print. The inspector’s 
attention was not drawn to the label prior to the 
sale. The magistrates held that the offence 
charged had been committed, & that as the cliicory 
had been added fraudulently to increase the 
weight &> bulk of the article sold, the label afforded 
no protection to npplts. : — Held : there was 
evidence to justify this finding. 

(2) The following notice was annexed to articles 
in the Hhop which were intended to be given in 
exchange for coupons : “ Given away with { lb. 
of tea, also with } lb. mixed coffee, \ lb. cocoa 
mixture or three Giblets of soap.” 

The expression “ mixed coffee ” does not neces- 
sarily lead the purchaser to assume that the 
coffee is mixed with something that is not coffee. 
The word ” mixed ” did not necessarily convey 
any information to the person who had it before 
him ( Hur kn ill, ,1.). — Star Tea <’<>., Ltd. v. 
Nkalk (1909), 73 J. P. 511 ; 8 L. G. K. 5, D. <?. 

117. ~ .] - With regard to the contention 

that the sample was not of the nature, substance, 
& quality demanded, the 1875 Act, s. 0, stated t hat. 
the article should not be sold to the prejudice ol 
the purchaser, but 1875 Act, s. fi (1 ), provided that 
the seller should noc be deemed to commit an 
offence within the Act if the matter or ingredient 
added was not injurious to health & did not 
fraudulently increase the bulk, weight or measure, 
or conceal the inferior quality of it. When the 
inspector's assistant purchased the sample lie 
asked for mustard, but 1 hold that he did not 
expect to get pure mustard, i.c. the mustard seed 
which had simply been crushed between rollers Ac 
then reduced to powder, but table mustard, such 
as was supplied in the ordinary way for table 
purposes. Neither the wheat flour nor the tur- 
meric which was mixed with the mustard was 
injurious to health, nor were they fraudulently 
intended to increase the bulk, weight or measure 
of the article, nor to conceal its inferior quality. 
Those added ingredients were not to the prejudice 
of the purchaser, while a label distinctly Ac lightly 
printed, stating that the article was mixed, wits 
delivered with the packet at the time it was sold. 
1, therefore, consider the Act of Parliament 
[1875 Act] has been complied with, & for the 
reasons I have given I shall dismiss the case 
{per Guit.). — IIoitDEit v. Grainger (1880), 44 
,1. P. ,f o. 188. 

118. Notice must be clear & unequivocal.] 

— An agent of, & acting at the instance of, an 
inspector under 1875 Act, entered the shop of a 
provision dealer &, pointing to an article labelled 
“ Valley held Finest Oleine Cheese,” demanded 
two pounds of cheese. The words “ Finest 
Oleine ” were in smaller type than the other words, 
lie did not notice the word “ oleine” & did not 
know its meaning. He received the article & 
paid for it. The inspector then entered the shop 


& notified that he intended to have the substance 
analysed. The purchaser did not receive any 
label notifying that the article was a mixture. 
The analysis showed the article to contain 70 per 
cent, of fat other than milk fat. The magistrate 
held that there was no sufficient indication of the 
admixture of the foreign ingredient, & that the 
purchaser was supplied to his prejudice with an 
article not of the nature Ac substance demanded : 
— Held : the vendor was rightly convicted of selling 
the article to the prejudice of the purchaser.-— 
Collett v. Walker (1895). fit L. J. M. C. -07 ; 
59 J. P. 000 ; 11 T. L. K. 572, 1). 0. 

-Star Tea Co., Ltd. v . 
Neale, No. 110, ante . 

120. .1 — In selling spirits diluted with 

water only, the seller is not liable to a penalty 
under 1875 Act, s. 0, if he brings to the knowledge 
of the purchaser at the time of the sale the fact 
that the spirits are diluted so as to be reduced 
more than the number of degrees under proof 
specified in 1879 Act, s. 9, because, if that fact be 
brought to the knowledge of the purchaser, the 
sale cannot he said to be to the prejudice of the 
purchaser. It is not necessary that the seller 
should give notice of the admixture of the water 
with the spirits by a label in accordance with the 
provisions of 1875 Act, s. 8. — Palmer v. Tyler 
(1897), (51 J. P. 289. 

Annotations : Reid. J)u\v(‘H v. Wilkinson, [1907] 1 Iv. II. 

27S ; li oil bourne r. Hudson (1921), 41 T. L. It. 122. 

121. Substance of information to be given 
question of law — Sufficiency of notice question of 

fact.] — PomtouRN r. Hudson, No. 140, post. 

ii. By Label. 

122. That coffee mixed with chicory — “ Coffee 
& chicory.”] -Iliac ; ins r. Hall, No. 122, post. 

123. .] --Otter v. Eduley, No. 124, post. 

124. .] — Star Tea Go., Ltd. v. Neale, 

No. 1 lfi, ante. 

125. On wrapper.] — Pkarks, Gunston & Tee, 
Ltd. r. Houujiton, No. 148, post. 

126. .] -Hayes v. IUtlk, No. I ll, post. 

127. Covered by wrapping.] — .T. was charged 
with selling cocoa not of the substance, etc. The 
article was packed in a tin. A: a label in small 
print stated the cocoa was mixed, & the tin was 
delivered, wrapped in opaque paper, to purchaser. 
The article had been so sold, mixed, lor thirty 
years. When analysed there w r as 80 per cent, 
cocoa & 70 per cent, starch : — Held: the quarter 
sessions W'ere w T rong in holding the label did not 
comply with 1875 Act, s. 8, & in holding that the 
mixture w ? as for fraudulent purposes. 

There was a label on the article which distinctly 
stated that the article was mixed. It has been 
seriously contended that it was no label because it 
w'as wrapped up in opaque paper at the time of being 
sold. The paper co vering was merely the usual 


PART II. SECT. 3, SUB-SECT. 3.- 
C. (b) fl. 

». False statement as to rnnedia 
eJtfect of drug. 1— Under l*urt> Food Act 
«u 3 (m). a drug 1 b falsely deaortbc< 
whim it is in package & the package 
or any label attached theicto lM>an* < 
statement regardln* such drug or th< 
ingredients or substance eon ta I no 


therein, which is false or 
In any particular : — Held : a false 
statement as to the remedial effect of 
a drug being a mere statement of 
opinion does not come within the 
purview of the Act. — Ex «. Boynton 
(1917). 17 S. It. N. S. \V. 152; 34 

N. S. W. \\\ N. GO.— AUS. 

h. Sitffieirncy of notice — Standard 


fixed by court .}— An inspector entered a 
shop Ac asked what kinds of brandy 
were sold there ; he was told " Tri- 
coche's brandy,** but did not catch the 
word Ac left the premises. He returned 
in ten minutes. Ac asked for a bottle of 
brandy. He was supplied with a 
bottle of liquid labelled “ Old Brandy, 
Tricocbe & Co., Cognac, m, M which 
proved on analysis to be inferior 
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way of giving the article to a purchaser. . . . 
To say that there was no label because of it being 
wrapped up is an absurdity (Mathew, J.). — 
Jones v. Jones (1894), 58 J. P. 053 ; 10 T. L. R. 
300 ; 38 Sol. Jo. 326, D. C. 

Annotations : — Distd. Pearks, Gunston & Tee t\ Houghton, 

I1902J 1 K. B. 889. HJ. Batchelour r. Geo, (1914) 3 K. B. 

242. Folld. Clifford v. Battlev, [1915] l.K. B. 531. Re!d. 

Toler r. Biscbop (1895), 73 L. T. 403 ; Star Tea Co. v. 

Neale (1909), 73 J. P. fill. 

128. .] — A purchaser having asked for 

cream was supplied with a mixture of cream A 
boric acid. The mixture was poured from a can 
into an earthenware pot. Affixed to the pot was 
a label on which were legibly printed the words, 
“ Preserved cream containing boric acid not 
exceeding 0'5 per cent.” The pot having been 
filled was placed on the counter & at once covered 
with a plain paper bag. The purchaser could not 
A did not see that the pot boro any label. The 
pot was placed in the bag for the convenience 
of the purchaser, A there was no intention of 
concealing the label from him : — Held : the 
vendor, having failed to bring to the mind of < lie 
purchaser the fact that there was a label on the 
pot, had not supplied to the person receiving the 
article a notice to the effect that same was mixed 
within tlie meaning of 1875 Act, s. 8. — Hatctik- 
Loru v. Gee, {1914] 3 K. B. 212 ; 83 L. J. K. B. 
1711; 111 L. T. 256 ; 78 J. P. 362 ; 30 T. L. It. 
506; 12 L. G. It. 031; 21 Gox, G. G. 268, 
1>. G. 

Annotation N.F. Clifford v. Bait ley, 11915] 1 K. B. 531. 

129. .] — Applt. requested resp., a grocer, 

to sell to him a number of articles, including a 
half pound of coffee. Kesp. sold to applt. all 
those articles wrapped together in a piece of 
brown packing paper for the convenience of applt. 
in taking them away A in accordance with what 
is a well recognised A general custom of trade*. 
There was no notice or statement upon the outer 
wrapper. No verbal statement was made to the 
purchaser at the time of the sale or delivery to 
him of the goods, both of which took place in 
resp.'s shop. Upon opening the parcel the pur- 
chaser saw that the half pound of coffee was en- 
closed in a wrapper bearing the words, ‘‘This is 
sold as a mixture of coffee A chicory.” Those 
words were clearly A legibly printed, A no other 
words appeared upon the wrapper. The pur- 
chaser had no opportunity of seeing A did not in 
fact see the notice until he opened the brown paper 
parcel. The coffee contained 22 per cent, of 
chicory. The admixture of chicory was not 
excessive A was not intended fraudulently to 
increase the hulk, weight, or measure of the 
article sold, nor t-o conceal its inferior quality. 
It is a usual A well known practice in the grocery 
trade to supply a mixture of coffee A cliicory A 
to deliver the mixture in a wrapper bearing the 
words which were upon the wrapper used in the 
present case : — Held : resp. was within the pro- 
tection afforded by 1875 Act, s. 8, A had there- 
fore not committed an offence under 1875 Act, 


s. 6. Sect. 8 does not say that the person delivering 
the article must “ give notice,” but if ho “ shall 
supply ... a notice by a label " to ft person 
receiving the article to the effect that same is 
mixed he shall not bo guilty of an offence under 
sect. 6, A there is no obligation upon him to call 
the attention of the purchaser to the label.— 
Gliffokd r. Battle y, 11915] 1 K. B. 531 ; 84 
L. J. K. B. 615 ; 112 L. T. 765 ; 79 J. 1\ 180 ; 
31 T. I* li. 117 ; 13 L. G. R. 505 ; 24 Gox, V. 0. 
053, D. G. 

130. Material words In smaller type than rest 

of label.]— C ollett r. Walker, No. 118, ante. 

131. Material word struck out A “ substitute 99 
written in pencil.] — (l) ltesp.’s servant, having 
been asked by applt., an inspector charged with the 
execution of the Sale of Food A Drugs Acts, for 
paregoric, sold him a substance which contained 
only half the proper amount of alcohol A no 
tinct ure of opium, which it should have contained, 
according to t lie* British Pharmacopoeia. It was 
placed in a bottle labelled “ Paregoric, Poison,” 
hut the word “poison” was struck out, A the 
word “ substitute”’ written in pencil, A the bottle 
was wrapped lip in paper before it was handed 
to applt. At the hearing before tin* justices it 
was proved that paregoric was not sold, as the 
assist tint was unqualified, A so could not sell 
poisons, A that on the day following the sale 
resp. wrote applt. a letter informing him of the 
true facts of the case : — Held : under the circum- 
stances there was no sale to the prejudice of the 
purchaser, A so no offence had been committed 
under 1875 Act , s. 6. 

(2) Semitic : the case, did not conic within 1875 
Act, s. 8, as a sale of an article mixed with a non- 
deleterious ingredient* where notice of the mixing 
is given by a label at the time of delivering the 
article. -Bundy v. Lewis (1908), 99 L. T. 833; 
72 J. P. 489 ; 7 li. G. R. 55 ; 21 Gox, G. G. 711, 
D. G. 

No defence In case of fraud.J See Nos. 11 1-116, 
ant c. 

Disclosure of alteration of article.] -Sec Sub- 
sect. 5, B., post. 

iii. liy Verbid Communication, 

132. What must be stated.] - 35 A 36 Viet. 
v. 74, s. 3, enacts that, ” any person who shall sell 
any article of food . . . knowing same to have 
been mixed with any other substance, with intent 
fraudulently to increase its weight or bulk, A 
who shall not declare such admixture to any pur- 
chaser thereof before delivering name A no other, 
shall be deemed to have, sold an adulterated 
article of food . . . under this Act ” If eld : a 
person who hud sold mustard admixed with flour 
A tumeric, substances not injurious to health, 
declaring at the time of such wile that, he did not 
sell the article as pure mustard, had been guilty 
of no offence under 35 A 36 \ ict. c. 74, A it was 


to the standard accepted by the sheriff- 
substitute : — Held : the purchaser had 
not such notice of the nature of the 
liquid supplied to him as to render 
invalid a conviction for selling it to 
his ** prejudice.” — Wilson & M'Phkk 
r. Wilson (1903), 68 J. p. 175.— SCOT. 

k. Isabel juit conspicuous.) — 

The quantity of water in buttenidlk 
was largely in excess of the quantity 
allowed by the regulations, &. the 
notice on the label attached to delta. ’ 


churn was not conspicuous, & was not 
sufficiently brought to the notice of 
the purchaser, & the buttermilk was 
not of the nature, substance, & quality 
demanded : — Held : the magistrates 
were right in convicting deft., be the 
notice to the purchaser by lals*l was 
insufficient. — McLoroiilN r. Kclton 
(1921), 55 I. L. T. 202.— IR. 

milk — ” Sot 

rant fed 3 p.c/') — A dairyman sold to 
a purchaser, who asked for sweet milk. 


idlk from a can which was labelled 
not guaranteed 3 p.o.” Tbc pur* 
baser saw the lalsd, tic understood It 
o mean that the milk In the can was 
lot guaranteed to contain 3 p.o. of 
nilk fat. Subsequently analysis dls* 
lowed that the milk was sweet milk, 
vith some admixture of skimmed 
nilk : - Held : the label did not 
uffleiently notify that the conle its 
vere not sweet milk.— Hot tkic r. 
jKAN (1903), 4 Adam, 28U.-gCOT. 
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Sect. 3. — Offences : Subject. 3, C. (6) Hi. & iv."] 

not necessary, in order to comply with s. 3, that 
he should declare the nature A proportion of the 
substances admixed. — Pope v. Tearle (1874), 
L. R. 0 0. P. 499 ; 43 L. J. M. C. 129 ; 30 L. T. 
789 ; 38 J. P. 583 ; sub nom . R. v. Bedford JJ., 
Pope v. Tearle, 22 W. R. 950. 

133. That coffee mixed with chicory.] — A. went 
into H.’s shop A asked for half a pound of coffee. 
H. said he did not keep it, whereon A., pointing 
to certain tins labelled “ coffee A chicory,” H. 
said she sold that as a mixture, A A. asked for half 
a pound of it, which 11. sold. The mixture con- 
tained about 30 per cent, of coffee. H. was 
charged with selling coffee not of the nature, 
etc., of coffee : — Held : the justices were wrong 
in convicting II. of selling coffee, for that she Bold 
only a mixture as she was entitled to do, A in 
doing which she committed no offence within 
1875 Act, s. 6. — Higgins v. Hall (1880), 51 J. P. 
293, D. 0. 

134. — O. sold French coffee, the label 

stating that it was mixed with chicory, A the pur- 
chaser was also told same. The analysis showed 
there was 00 per cent, chicory, A 4*0 per cent, 
coffee. The justices convicted O., holding that, 
as the proportion of chicory was not stated, it 
must have been added fraudulently to increase 
the bulk : — Held : the justices were wrong, A 
there was no evidence to support a conviction. — 
Otter v. Kdoley (1H93), 57 J. P. 457, 1). V, 


iv. By Written Notice in Premises. 

135. General rule.] — Where a sale has taken 
place of an article of food which was not of the 
nature, substance, A quality demanded, the pie- 
sumption is that the purchaser has been prejudiced 
within 1875 Act, s. 0, A it is no defence to a pro- 
secution under that sect., to show that a general 
notice protecting the seller was exhibited, unless 
the purchaser actually saw the notice or his 
attention was drawn to it at or before the time of 
sale. 

Itesp. was the licensee of a public-house. 
Applt. entered the bar A asked for half a pint 
of whisky with which lie was supplied. After 
duo compliance with 1875 Act. the whisky was 
analysed A proved to be 42*20 degrees under proof. 
In tlie bar was a notice in the following terms : 
” All spirits sold in this establishment are diluted 
A no alcoholic strength is guaranteed.” The 
justices found that applt. did not observe the not ice 
A his attention was not drawn to it, nor was he 
i tl* e spirits sold to him were sold as 
diluted spirits at or before the time lie made the 
purchase. On an information by applt. under 
9, alleging that reap, had sold to the 
Prejudice of the purchaser an article of food 
which was not of the nature, substance, A quality 
demanded by him, the justices were of opinion 
that the notice exhibited In the bar was a sufficient 
notice to applt* even though he did not see it, A 


that by reason of the notice so exhibited applt. 
was not prejudiced by the sale : — Held : the 
presumption that a purchaser was prejudiced to 
whom an article was sold which was not of the 
nature, substance, A quality demanded was not 
rebutted by showing that the seller had exhibited 
a notice which the purchaser did not see, A to 
which his attention was not drawn. The 1875 
Act, had reference to transactions with individual 
purchasers A it was not enough to show that the 
‘‘ average ” purchaser would see A read the notice, 
if complainant did not see it in fact. — Preston v. 
Grant, 11925] 1 K. B. 177 ; 94 L. J. K. B. 125 ; 
132 L. T. 203 ; 88 J. P. 198 ; 41 T. L. R. 90 ; 69 
Sol. Jo. 270, D. 0. 

Annotation : — Refd. Itodbourne v. Hudson (1924), 41 T. L. It. 

132. 

130. Public-house.] — Applt. sold to resp. gin 
more Ilian 35 degrees under proof, but, at the time 
of sale, brought to his knowledge a printed notice 
hanging up in the room, to the effect that all 
spirits were sold “ as diluted spirits, no alcoholic 
strength guaranteed ” : — Held: (1) although applt. 
had not a good defence under 1879 Act, s. 0, he 
was not by that sect, deprived of any defence 
wl ich he would have had under 1875 Act ; A 
(2) the sale not having been to the prejudice 
of the purchaser, no offence had been committed 
under 1875 Act, s. 0. — Gage v. Elsey (1883), 
10 Q. B. D. 518 ; 52 L. J. M. 0. 44 ; 48 L. T. 
220 ; 47 J. P. 391 ; 31 W. R. 500, I). C. 

Annotations : — As to (1) Consd. Dawes v. Wilkinson, [1907] 

1 K. B. 278. As to (2) Consd. Kod bourne e. Hudson 

(1924), 41 T. L. It. 132. 

137. -.] — -T. wont into J.’s public-house A, 

without- going int-o the bar or kitchen went into 
a L ‘^ u b^room A asked for whisky, A that supplied 
was 37 degrees under proof. A notice that “ all 
spirits sold are diluted ” was stuck up in the bar 
A kitchen, but not in the club room, A nothing 
was said to T. on delivery : — Held : the justices 
ought to have inquired before deciding whether 
T. knew that the practice was at J.’s house to sell 
only diluted spirits, in which case no conviction 
was proper. — M orris v. Johnson (1890), 54 J. P. 

3 ; 0 T. L. It. 171, D. C. 

Annotation : — Refd. Itodbourne v. Hudson (1921), 41 

T. L. It. 132. 

138. Sufficiency of notice — Notice that all 

articles sold are diluted.] — Morris v. Askew (1893), 
57 J. P. Jo. 724, D. <J. 

Annotation .—Reid, llodboume v. Hudson (1924), 41 T. L. It. 

132. 

139. Notice that all articles sold are 

not of any guaranteed strength.] — A notice ex- 
hibited by an innkeeper that “ All spirits sold in 
this establishment .... in order to comply 
with the Food A Drugs Act, will not be of any 
guaranteed strength ” is not sufficient to bring 
to the mind of the purchaser the fact that the 
spirits sold are diluted to a strength below the 
standard provided by 1879 Act, 8. 0. Therefore, 
where rum is sold by the innkeeper consisting of 
90*3 parts of rum of 25 degrees under prooi as 


PART II. SECT. 8, SUB-SECT. 3.- 
C. (b) iv. 

18$ i.public'houat — Sufficiency < 
that all article it bow ai 
diluted. ) — Where a person sells splrli 
mixed with water, having at the san 
time a conspicuous notice posted I 
the room in which the spirits are so) 
notifying that all spirits sold there a i 
•o mixed, he is not liable to proeccutio 
under Adulteration Act, 1880, ». ; 


as the exhibiting of the notice, whothei 
seen by the purchaser or not, negative) 
the imputation of fraud. SembU 
suoh notice, though not brought U 
of the purchaser, is i 
sufficient declaration of the admixture 
— Hardino *. Milton (1884), J 
N. Z . L. R. 17 (8. c.).— N.2. 


189 i. 

articles sold are not of any 


that 


strength .] — A licence -holder exhibited 
in his promises a*notioe in the following 
terms : — “ AU spirits sold in this 
establishment are diluted. No strength 
guaranteed." In response to a demand 
for •* whisky," he sold to a purchaser 
spirit which was found on analysis to 
be more than thirty -five degrees under 

8 roof : — Held : In spite of the notice, 
tie sale was in contravention of Sale 
of Food A Drugs Act, 1875, s. 6 
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mentioned in 1879 Act, s. 0, A 3*7 parts of added 
water, the notice is not sufficient to protect the 
innkeeper from conviction under 1875 Act, s. 0, 
for selling rum to the prejudice of the purchaser. 
— Dawes v. Wilkinson, [1907] 1 K. B. 278; 
70 L. J. K. B. 182 ; 90 L. T. 20 ; 71 J. P. 23 ; 
23 T. L. R. 34 ; 51 Hoi. Jo. 29 ; 5 L. U. R. 1 ; 
21 Cox, C. 0. 340, D. C. 

Annotation : — Consd. ltodbouruo r. Hudson (1U21), 41 

T. L. H. 132. 

140. .]— (1) Applt., the licensee of 

a public house, was asked by a purchaser for one 
A a half quarterns of rum. Applt. supplied the 
rum from a bottle which had no label on it, but 
which was in the bar where the purchaser saw A 
read a notice in these terms : “ All spirits sold at 
this establishment are of the same superior quality 
as heretofore, but to meet the requirements of 
the Sale of Food & Drugs Acts they are now sold 
as diluted spirits. No alcoholic strength guaran- 
teed.” Nothing was said at the time about the 
strength of the rum, which on analysis was found 
to be 41 J degrees under proof. In a prosecution 
of applt. for selling the rum to the; prejudice of 
(lie purchaser, the justices were; of opinion that the 
above notice was ambiguous A did not convey 
to the mind of the purchaser the fact that when 
he asked for rum he was supplied with spirits so 
diluted as to reduce the strength below the mini- 
mum specified in Licensing Act, 1921 (c. 42), 
s. 10, A they therefore found that the salt; was to 
the prejudice of the purchaser, A convicted 
applt. : — Held : the notice was misleading, A the 
justices were entitled to llnd that the sale was to 
the prejudice of the purchaser. 

(2) Where a person charged with selling to the 
prejudice of the purchaser an article of food not 
of the nature, substance A quality demanded by 
him, relies on the display of a notice, the two 
questions involved are : — (a) What is the sub- 
stance of the information which must be given to 
the purchaser ? This is a question of law, A the 
purchaser must be told in substance that the 
thing which he is getting is not the thing which he 
asked for ; ( b ) were the steps taken sufficient in 
all the circumstances to convey this information 
to the mind of an average purchaser ? This is a 
question of fact in each case, A only arises when 
the particular purchaser in question in fact saw 
the notice. — Rodbouiin v. Hudson, [1925| 1 
K. B. 225 ; 94 L. J. K. B. 129 ; 132 L. T. 441 ; 
89 J. 1>. 25 ; 41 T. L. R. 132 ; 09 Hoi. Jo. 275. 

141. .] — Palmer v. Tyler (1897), 01 J. P. 

389, D. C. 

Annotations : — Diftd. Daw'os r. Wilkinson, 1 11)07 J 1 K. 0. 

278. Consd. Hod bo urn v. Hudson, 111125] 1 K. M. 223. 

142. Notice not seen by purchaser.] — 

Preston v. Grant, No. 135, ante. 

143. Shop.] — Applts., a firm of provision 
merchants, displayed on the wall of their shop in 
a conspicuous position, so as to be visible to any 
one entering the shop, a large notice to the effect 
that their butter, as sold at that establishment, 
was choicest butter, blended with pure English 
full cream milk, by new A improved machinery, 
whereby it retained about 20 to 21 per cent, of 
moisture. A purchaser who did not see the 
notice, A whose attention was not called to it, 
bought half a pound of shilling butter, which wl 


handed to lura was wrapped in two pieces of paper ; 
on tlie inside paper or wrapper was printed a 
notice similar to that hung up in the shop, the 
outer wrapper being a piece of plain opaque 
paper. When analysed, the butter was found to 
contain 23*8 per cent, of water, which was 7*S 
in excess of the natural amount of 10 per cent. : - 
Held : (1) assuming that only one kind of butter 
was sold in the shop, the seller was protected by 
the notice displayed on the wall of the shop, a 
the sale was not to the prejudice of the purchaser 
within 1875 Act, s. 0; (2) Snnhtc : the label on 
the inner wrapper in which the butter was delivered 
was not a sufficient notice by label wit bin IS 75 
Act, S. 8. - 1 'HARKS, (iUNSTON A TEE, 1/TI>. V. 
ilouoiiTON, 1 1902 1 1 K. B. 8S9 ; 71 L J. K. H. 
385 ; 80 L. T. 325 ; 00 J. l\ 122 ; 50 W. It. 005 ; 
18 T. L. R. 302 ; 40 Sol. Jo. 395, 1). (\ 


Annotations: As to (1 ) Consd. Preston r. Urant ((1021). 
N8 J. 1’. 108. Retd. Kodboitrin* »\ Hudson (I5>2t), 41 
T. L. It. 132. .is to (2) FoUd. BatehHour r. (Ice, |1!MI| 
3 K. Jl. 212. Consd. I'lHTord r. Matt Icy. 1 1 IN 5 1 l K. II. 
531. Held. Hayes r. 10»lc (111021, 87 L. T. 133; HUr 
Tea Co. r. Motile (1000), 73 J. P. Ml, 


144. .] - To a purchaser who went, into a 

shop A asked for half a pound of best fresh butter 
the; seller sold butter which was found to he 
adulterated by the addition of water, A which was 
in fact milk blended butter containing an excess 
of water. There was hung in a conspicuous place 
in the shop a notice that all butter sold in the shop 
was milk blended butter, A t he butter when handed 
to the purchaser was wrapped in a paper wrapper 
on which was printed a notice that the butter was 
choicest butter blended with milk, whereby the 
percentage of water in it was increased. I'pon 
an information against the seller under 1875 Act, 
s. 0, for selling butter which was not, of the nature, 
substance A quality of the butter demanded, the 
justices found that the sale was to the prejudice 
of the purchaser, but that the seller was pro- 
tected by 1875 Act, s. N. by reason of the notice 
in the shop, A by reason that the butler was 
wrapped in a printed notice disclosing the fact 
that the article was a mixture, but there was no 
finding by them as to whether the notice on the 
wrapper could or could not be seen by an ordinary 
purchaser; -livid: the notice oil the wrapper 
was a sufficient notice by label wit hin 1 875 Act, 
s. S, A w.'is a good defence under that sect. A tho 
justices were right in dismissing the information. 
— Hayes v. Hulk (1902), 87 L. T. 133 ; 00 J. I\ 
001 ; 18 T. L. It. 535 ; 10 Sol. Jo. 105 ; 20 Oox, 
(1 C. 328, D. (k 

Folld. BiilcMotir r. <;<* HIM II •'» K. II. 

212. Retd. I 'rent on r. (Hunt (11)21), > J. P. 1D8. 

145. - - Applt., a dairyman, exhibited a 

notice in bis shop, which could be read by any 
purchaser, that “ all cream sold at this estab- 
lishment contains a small proportion of boron 
preservative, not exceeding one half of 1 per cent., 
to ket;p it sweet A wholesome, which has been tin* 
recognised method of preservation for over twenty 
years.” A purchaser asked for A bought at 
applt. ’s shop some cream, which upon analysis 
was found to contain an amount of boron pre- 
servative slightly less than that stated in the 
notice. The purchaser had road the notice 
before being supplied with the cream. Lpon an 
information against applt. under 1875 Act, s. 0, 
for having sold to tin; prejudice of the purchaser 


spirit more than thirty -five degrees clear He unambiguous JnU* 

under proof not being “ w his ky ” motion to the purchaser of tho e ha- 
de the terms of t ho notice not giving racier of the article with which he was 


lK*ing ipplicd. — Iiin.MM.it r, KiN>' 

V. gOLTAH. WIIXIAMSO.J 
, (12231 8. C\ (J.) 42* -3COT. 
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Bed. 3. — Offences : Bvh-ited. 3, C. (6) iv. & D. (a).] 

cream which wm not of the nature, substance, & 
cruaiity of the article demanded by the purchaser, 
the justices convicted him, finding that the cream 
waa injurious to health : — Held ; as the pur- 
c baser had notice that the cream was mixed 
with an ingredient, though he was not told the 
exact nature or effect of that ingredient, & as he 
chose to buy the cream so mixed, the sale was not 
to his prejudice within the meaning of s. 0 , & the 
conviction was wrong. — Williams v . Friend. 
11912J 2 K. 11. 471 ; 81 h. J. K. B. 758 ; 107 L. T. 
93 5 70 J. P. 301 ; 28 T. L. li. 407 ; 10 L. G. K. 
404 ; 23 Cox, (J. C. 80. 

Annotations : — Be!d. Bearden r. Whilulcy (11)1(5), 86 

rn t *, *.o«* Kodbouiiic r. Hudson (1024), 41 

X « Li Ih 1 *) *• 

2J. Nature ?, Substance , and Quality of Article 

demanded, 

{a) In ( lateral . 

Sec 1875 Act, h. 0 . 

Question of fact.] - Applt., a publican, was 
convicted under 1875 Act, s. 0 , for “selling to 
the prejudice of the purchaser a pint of gin which 
was not of the nature, substance, A. quality of 
the article demanded by such purchaser.” A 
person asked f or a pint of gin at applt. ’s premises. 
Applt. said that he had gin at 2 s. A Is. id. per 
pint. J he purchaser bought a pint at the latter 
price. On analysis the gin was found to eontain 
43*h> percent, of water, that is, it was 13*15 below 
proof, hut the mixture was not injurious to health. 

Jjo found that there wjin no rocoi^riisod 

standard of ah*oholic strength for gin, hut that 
it varied from proof to 20 under proof : - Held : 
whether the mixture in question was what a 
purchaser buying gin without any further descrip- 
tion would reasonably expect to receive was a 
question of fact for the magistrate, A that, there 
was sufficient, evidence to justify the conviction. 
—nKlui r. kNUi |,T (1877), 2 q, li. j). 530 ; 40 

W • * {( * » 113. J\ 720 ; 20 

f \ * J v* J J, J), (!, 

<m * Hunt r. Richardson, [ 1 D H> ] 2 K. li. 

i 

of court to take into considers* J 
lion facts within own knowledge.] — Upon the hear- < 

“* of . a l ; ( l ni !l )lttint under 1875 Act , s. 0 , justices, * 
1 IJP^n# fbeir own special knowledge of the article J 
alleged to be adulterated, A without hearing « 

,n con / , i 'adi( > tion of the public analyst’s 1 

rtiflcate, considered that the cose came within t 
the proviso to the sect. Being doubtful, however, <• 

!^r^uM K i t \ er i a te( ‘bnical offence had not been a 
committed, but considering that, if it had, it was, c 
in the absence of fraud, of too trifling a nature t 
to merit a penalty, they discharged accused under 1 
{summary .1 unsdiction Act, 1879 (c. 19), s. 10 : v 
Held: (I) the justices need state no case, for 1 
though technically wrong in not hearing evidence 2 
in contradiction to the analyst’s certificate, yet 1 
they were not bound to discard their own parti- -■ 

W?ni«VI > 'y lv r 1 5V of & acquaintance with the sub- 
jeat-matter of the complaint, founded on practical 

unifier ? SV frau<i WHS no element of an offence C 
under l87.> Act, s. 0 , A* had the justices entertained u 


the question of fraud they would have been 
wrong ; but in determining whether they should 
act under sect. 16 of the Summary Jurisdiction 
Act, 1879 (c. 49), s. 10, they could take the fact 
of absence of fraud into their consideration. — 
it. v. Field, etc. JJ., Ex v. White (1895), 04 
L. J, M. C. 158 ; 11 T, L. K. 240, D. 0. 

Annotations .* — Foild. Shortt v. liobinsou (1899), 68 L. J. Q. 14. 
362 ; Preston v. Iteapcr (1912), 107 L. T. 410. Retd. 
Hunt v. Richardson, [1916] 2 K. D. 446. 

148. .] — Justices are not bound, 

upon the hearing of a complaint under 1875 Act, 
s. 0 , to discard their own knowledge of the pro- 
perties of the article alleged to be adulterated, 
although such knowledge be derived from a report 
upon the particular article by authorities at 
Somerset House, which report has been produced 
by deft, for the mere cross-examination of the 
analyst, & is not in evidence in the proceedings. 
— Shortt v. Robinson (1899), 08 h, J. Q. B. 
352 ; 80 1.. T. 201 ; 03 J. P. 295, I). C. 

Annotation:— Refd. Hunt r. Richardson, [191G] 2 K. 14. 

4 If), 


; 149. .j — On Nov. JO, 1911, |\ 

demanded of purchased from K.’s son, as agent- 
for It., half a pint of milk, which It.’s son took from 
a tin or churn. P. duly took a sample for analysis. 
Upon a summons for selling milk to the prejudice 
of J*., the purchaser, the certificate of the public 
analyst was put in by P. which certified that in 
his opinion the sample analysed, which contained 
7*48 per cent, of non-fatty solids, contained 
12 per cent, of added water calculated on the 
limit of the Board of Agriculture, which is 8*5 per 
cent, of non-fat.ty solids. No change had taken 
place in the constitution of the article that could 
interfere with the analysis. No evidence was 
called by K. nor did he give evidence himself or 
require that the public analyst should be called 
as a witness. The tin or churn from which the 
milk was taken was not stirred prior to the milk 
purchased by P. being taken therefrom. The 
just ices were of opinion from their own knowledge 
that the sample as taken by I*, did not fairly 
represent the whole contents of the vessel con- 
taining the milk, A that, the slight deficiency in 
the standard prescribed by the Sale of Milk Regu- 
lations, 1901, relating to milk might be due to 
causes other than abstraction of solids or the 
addition of water, & they felt that they were not 
justified in convicting on so small a percentage 
of water being shown in excess of the regulations, 
having regard to the fact that the article supplied 
to applt. was of good quality. They were further 
of opinion that the offence was in any event of 
so trivial a nature that they were justified in 
dismissing the information : — Held : on appeal, 
the justices were entitled to take their own know- 
ledge into account in deciding whether the offence 
was trivial, & to dismiss the charge. — Preston v 
Hedpern (1912), 107 L. T. 410 ; 70 J. ]\ 359 ; 
“jj K* 43a ; 10 I., G. K, 717 ; 33 Oox, 0 . C, 

Anwvtation : — Rsfd. Hunt t*. Ricbardhon, [191 6} 2 K. 14. 

9 J \ii 

150. Absence of statutory standard.] 

On an information under sect. 0 of 1875 Act for 
unlawfully selling to the prejudice of a purchaser 


PART II. SECT. 3, SUB-SECT. 3 ■ 

D. (*). 

of alf » "! M b- In the 

tt Mt » brandy, wbciv no 


htundurd of purity 1 ms been fixed by 
rcKiUHtinn, the question whether the 
artiele huiqiiied is of the nature, 
quiulty, A Mtbtftaneo demanded in one 
or fact to be decided by the sheriff on 


the evidence before him. — W ilson & 
MThke r 1 (1903), 6 F. (Ct. 

uf •, 41 I~ 1!. 105; 11 

.L* i» S, SCOT, 
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a certain article of food, margarine, not of the 
nature, substance & quality demanded by the 
said purchaser, the justices found as a fact that 
there was a sale to the prejudice of the purchaser, 
as they were of opinion that the article sold was 
not of the nature, substance & quality demanded, 
the evidence before them proving to their satis* 
faction that margarine as usually sold contained 
at least 85 per cent, of fat, & they convicted deft. 
It appeared that the margarine sold contained 
only 75*15 per cent, of fat: — Held; (1) as there 
is no statutory standard for margarine, the justices 
on such an information must fix for themselveH a 
standard for margarine, based upon the evidence 
before them ; (2) there was evidence before the 

justices on which they could come to the con- 
clusion that margarine as usually sold contained 
at least 85 per cent, of fat. — H ohkuts r. Lkkminu 
(liH)5), (>9 J. P. 417 ; 3 L. Cl. It. 1031. 

Annotation : — An to (1) Apld. Hunt v. Itichunlhon, U‘.U<>] 
2 K. 11. 4 iC. 


151. 44 Nature ” of article demanded - Article 
wholly different — Savin for saffron.) Resp., a 
herbalist, was charged before a stipendiary, under 
1875 Act, s. 0, with selling, to the prejudice of 
t he purchaser, a certain drug which was not of 
the nature, substance, <& quality of the article 
demanded. It was proved that the purchaser 
had asked for “ saffron,” Si was supplied with 
“ savin,” in its natural condition, A not admixed 
or compounded with any other drug, article, or 
ingredient. The stipendiary dismissed the infor- 
mation. on the ground that it was no offence, 
under 1875 Act, to sell an article pure in itself 
but not the one demanded : — Held : lie was 
wrong in so doing. Si the case must be remitted 
for further hearing. — Knight v. Bowers (1885), 
11 Q. B. I). 815 ; 54 L. .). M. (?. 108 ; 53 L. T. 
231 ; 49 .1. P. 014 ; 33 W. It. 013 ; 1 T. L. It. 
390 ; 15 Cox, O. (J. 728, D. C, 

Annotation ; - Apld. Hunt r, Hi chard. son, [ 1 S>1 llj 2 K. B. 110. 

152. - — Tapioca for sago.J * Itesp. 

being asked to sell sago, delivered to applt. as 
purchaser pearl tapioca of a qualit y Si description 
which, by the custom of the trade, was sold as 
sago. There was no appreciable difference in the 
value of the two articles, hut the pearl tapioca 
being whiter looking, the public, as a rule, had 
for a considerable number of years demanded it 
in preference to the darker coloured sago by the 
name of sago. Itesp. was summoned under 1875 
Act, s. 0 — Held : the justices might find that 
such sale was not to the prejudice of the purchaser, 
A: might, on that ground, dismiss the information. 

Sand ys r. Rhodes (1903), 07 J. P. 352. 

Annotation : — Reid. Hunt v, Richard* on, 11U1GJ 2 Iv. li. 

410 . 


153. Sardines in cotton-seed oil for 

sardines in olive oil.] — Wintkhjjottom r. Au.- 
Wood, No. 50, ante. 

154. “ Quality ” of article demanded — Com- 
mercial quality.] — An information was preferred 
by i*esp. against applt. A another for unlawfully 
selling to the prejudice of the purchaser mixed 
butter Si margarine which was not of the nature, 
substance, Si quality of the article demanded by 
the purchaser, there being a proportion of 80 per 
cent, of foreign fat, 15 \ per cent, of water, curd, 
Si salt, Si 4J per cent, of butter contrary to 1875 
Act. An agent of resp., acting upon his instruc- 
tions, went to applt. *s shop Si asked an assistant 
for two ounces of butter at Is. 2 d. per lb. The 
assistant informed rcsp.’s agent that applt. did 


not sell butter at the shop at the price of 
Is. 2d, per lb., but that lie did sell a mixture of 
butter Si margarine at Is. 2d., which was very 
good. Kesp.’s agent stated to the assistant that 
she would have two ounces of the mixture*, & the 
same was put up in a wrapper & supplied to her 
accordingly by the assistant upon payment of 
1 Id, At the date of the sale of the retail price of 
margarine was 0d.,8rf.,& lOd. per lb., & the retail 
price of butter was 1.*#. 2d. to 1*. (Id. per lb. The 
magistrate was of opinion that an olYence had been 
committed on the ground that in view of the 
proportions of the several ingredients the mixture 
could be regarded only as a colourable one, A 
that* in describing it as “ very good ” A selling 
it- at- the price named it was intended to deceive 
the purchaser by leading him to believe that it 
contained n substantial proportion of butter, 
whereas the analysis disclosing only a small 
percentage of butter fat showed that it contained 
no such substantial proportion. He accordingly 
convicted applt. : livid : (1 ) tie* word 44 quality ” 
in sect. 0 of 1875 Act meant- commercial quality 
of the arliele sold A not merely its deseription ; 
(2) regard must- he had to sect. 8 of 1899 Act, 
which the magistrate had not before him, A which 
makes it unlawful to sell any margarine “ the fat- 
of which contains more than ten per cent, of 
butter fat.” Therefore, when considering the 
amount of butter Mu* purchaser of a mixture of 
margarine A butter had a right to expect, the law 
which makes it. an ollenee to sell margarine mixed 
with more than 10 per cent, of butter must be 
taken into account. A it was impossible to hold 
that there was evidence in the present ease of 
a colourable sale. The conviction must therefore 
be quashed. Annkss r. ( aid VEI.I., |1915) 3 K. It. 
(185; 85 L. J. K. It. 121 ; 113 L. T. 995; 79 
J. I*. 558; 13 L. < «. K. J 215; 25 <\.x, (!. <\ 


A n notation : Reid. Hunt r , Pielmrtlsoii, 1 1 D 1 <» J 2 K. B. 
I Hi. 

155. — Effect of provision In contract as 
to quality.] Few r, Robinson, No. 495, post, 

- — .j * Com pitrc No. 250, ]>o*f. 

No statutory standard.) - Sw No. J5o, untv. 

Sale of article of low quality .j -Svc 

Nos. 1(14 TOO, jHNtt. 

Standard prescribed by British Pharma- 
copoeia.) —Sve N«m. 158-101, post. 

Particular articles not of quality demanded.] 

— See Sub-sect.. 3, 1). (/>), post. 


156. Article “ demanded ” - What Is a de- 
mand.! —An inspector, having asked resp. for a 
sample from certain milk churns, wilh supplied 
with such sample, but the. inspector made, no 
request in terms to be supplied with rnilk. A 
sample having been given, it, was found on analysis 
to be deficient in milk fat: Held: there, was 
no sale to the prejudices of the purchaser within 
1875 Act, s. 0. 


The facts set out in the ease show, I think, 
hat the purchaser obtained what, he demanded, 
\,v. a sample from -the churn, A that his request 
'or this sample did not amount to a request to 
je supplied with milk so as to support an lrifonria- 
ion under 1875 Aet, s. 0. There was a demand 
n one sense but not- a demand under 1 87. > Act , 
\. 0 (Lord Aj.vkrstoxk, (’.J.). Sandvs r. 

40X (1905), 92 L. T. 010 ; 09 .1. I*. 171 ; 3 L. A. 
285, 1). C. 
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Sect, 3. — Offences ; Sub sect. 3, D. (ft) ,* aub-eect. 4 
(b) Particular Instances, 

Butter,] — See Part V., Sect. 3, sub-sect. 2, post, 

157, Demerara sugar.] — Applt. went into resp.’s 
shop & asked to be supplied with a pound of Deme- 
rara sugar, & reap, sold to him a pound of sugar as 
& for Demerara sugar. The sugar was found to be 
cane sugar crystals A was not genuine Demerara 
sugar, but was in fact a crystallised cane sugar 
grown in Mauritius A coloured with an organic 
dye. It was proved that the commercial value 
of the sugar was equal to the best grade of West 
Indian cane sugar, A also that what the public 
expect A receive under the designation of Demerara 
sugar is a crystallised cane sugar of a yellow colour, 
without reference to the country or place of 
origin. It was admitted by applt. that the 
term “ Demerara sugar ” might properly be 
applied to similar sugar produced in the West 
Indian Islands, but not to sugar produced else- 
where. Upon a summons under 1875 Act, s. 0, 
the magistrate dismissed tins information on the 
ground that the term “ Demerara sugar ” was a 
generic term applicable* to any sugar of the sub- 
stance, kind, A colour of the sugar in question 
wherever produced, A that therefore the sale was 
not to the prejudice ol" t he purchaser : — Held : 
on the facts as found in the case the magistrate 
was right in holding that tins sugar in question 
was “ Demerara sugar,” although it had not been 
produced in Demerara.-— A ndernon v. Britcher 
(11)13), 1 10 L. T. 335 ; 78 J. J\ 05 ; 00 T. L. Jt. 
/8 ; 13 lu G. K. 10 ; 24 Cox, (\ C. 00, D. C. 
AmioUaivn : — Contd. Hunt v. Hlelmi-dwon, 1191 oj 2 K. B. 

liOa 

158. Drug — Application of standard prescribed 
by British Pharmacopoeia— Liniment of soap.] — 

In a prosecution under 1875 Act, s. 0, for selling 
to the prejudice of the purchaser, an article which 
was not of the nature, substance, A quality of 
the article demanded, upon the ground that the 
article, being one mentioned in the British Phar- 
macopoeia was not in accordance with the pre- 
scription in the Pharmacopoeia, evidence tendered 
tor deft, is admissible to show that there is a com- 
mercial standard of the article* different from that 
prescribed by the British Pharmacopoeia. 

If it was the sale of some drug recognised by 
a special name in the British Pharmacopoeia, a 
very strong primd facie case would be made out 
as to what that drug ought to contain. All we 
know of this evidence is that evidence on behalf 
of applta. was tendered to prove that there was 
a commercial staudarcl for liniment of soap, 
different from that prescribed by the British Phar- 
macopoeia. One does not exactly know what that 
means until we have the evidence tendered under 
it, but to rule that no evidence of the kind was ad- 

SI. 18 ?. 1 ., Vi 8 i t \ ms mv to go to ° far (Dokd Alver- 
htone, ( . J . ). Boots Gash Chemists (Southern ), 

inr**’ < ,W)3 )- 88 L ’ *’• 63 » ! 07 J- 1*. 

cl I' 5 . 420?i> C U ' 1{7 ° ’ 1 L ' K - 885 » 20 «'ox. 

169. ~ - Mercury ointment.) — A pur- 

chaser went into a chemist’s shop & asked to be 
supplied with “ mercury ointment.” Mercury 
ointment is one ot the medicines contained in the 
British 1 h&rmacopceia. The chemist supplied 
him with an ointment containing a less proportion 
of mercury than that, prescribed by the formulary 
of the l’harmacopceia -.— Held : (1) although the 
purchaser did not refer to the Pharmacopeia, he 


must be taken to have demanded that the oint- 
ment should be compounded of the proportions 
therein prescribed, A upon a complaint under 
1875 Act, s. 0, the vendor was rightly convicted 
of having sold a drug not being of the quality 
demanded by the purchaser ; (2) the fact of the 
ointment being a compounded drug did not make 
the sale of it as above mentioned any the less 
an offence within 1875 Act, s. 6 . — Dickins v . 
Randerson, [1901] 1 K. B. 437 ; 70 L. J. K. B. 
344 ; 84 L. T. 204 ; 05 J. P. 202 ; 17 T. L. R. 
224 ; 45 Sol. Jo. 201 ; 19 Cox, 0. 0. 043, D. C. 

Annotations : — As to (1) Expld. Boots Cash Chemist s 
(Southern) v. Cowling (1903), 88 L. T. 539. Reid. Hudson 
v. Bridge (1903), 88 L. T. 550. As to (2) Re!d. Boots 
Cash Chemists (Southern) v. Cowling (1903), 88 L. T. 
539. 

100. Tincture of opium.] — Upon a 

complaint under 1875 Act, s. 0, for selling tincture 
of opium which was not “ of the nature, substance, 
or quality ” of the article demanded by the pur- 
chaser, it appeared that the drug, which was sold 
as “ tincture of opium ” by deft., was deficient in 
opium to the extent of one third, A in alcohol 
to the extent of nearly one half as compared with 
the standard prescribed by the British Pharma- 
copoeia : — Jlcld : deft, was liable to be convicted, 
although the purchaser had not specifically asked 
for tincture of opium “ prepared according to 
the recipe in the British Pharmacopoeia.” — 
White v. Bywater (1887), 19 Q. B. D. 582 ; 
51 J. P. 821 ; 30 W. R. 280 ; 3 T. L. R. 031, 
D. a 

Annotations : — Expld. Dickins v. Itamlorson, [1901J 1 K. B. 
437. Retd. Hunt u. IUcliardson, 11916] 2 K. B. 446. 

161. Vinegar of squills.] — Vinegar of 

squills prepared according to the British Pharma- 
copoeia has as one of its constituents a certain 
proportion of acetic acid, but the British Pharma- 
copoeia does not prescribe how much acetic acid 
should be present in the compounded drug. Kven 
if properly kept , a change or decomposition takes 
place in the drug which reduced the quantity 
of acetic acid. The justices were of opinion that 
there is a standard for the quantity of acetic 
acid which should be present in vinegar of squills 
resulting from its preparation as directed by the 
British Phaririacopaiia A that, having regard to 
the deficiency in acetic acid, howsoever arising, 
the drug sold was not composed of the ingredients 
in such proportions as that demanded by the 
purchaser A was to his prejudice Held : (1) the 
justices were wrong, as there was no evidence 
that the purchaser in asking for vinegar of squills 
demanded the proportion of acetic acid that would 
be present in new vinegar of squills, A the hypo- 
thetical standard set up by them could not be 
supported; (2) scrnble : vinegar of squills being 
liable to decomposition, the analyst ought to 
append a note to his certificate in the statutory 
form, stating whether any change had taken place 
in the constitution of the article that would inter- 
fere with the analysis. — Hudson v . Bridge (1903), 
88 L. T. 550 ; 07 J. P. 186 ; 19 T. L. R. 309 ; 

47 Sol. Jo. 400 ; 1 L. G, R. 400 ; 20 Cox, C. C. 
125, D. 0. 

182. Gin.] — Applt. sold, as a bottle of gin, 
liquid composed of 20 per cent, alcohol, 70 per 
cent, water, A 4 per cent, sugar. Evidence was 
adduced that gin was sold by retailers at varying 
strength from proof to 20 per cent, under proof. 
This liquid was 44 per cent, under proof, but the 
analyst said he should call it ” gin whose alcoholic 
strength was exceedingly low.” Justices con- 
victed applt. under 1875 Act, s. 0 i—Ueld : the 
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facts justified the justices* finding that this liquid 
was not of the quality of gin, but the excess of 
water was a fraudulent increase of the measure 
of the article within the enacting part of 1875 
Act, s. 6 . — Pashler v. Stevbnitt (1870), 35 L. T. 
862 ; 41 J. P. 136, D. C. 


Annotations : — Apprvd. <fc Folld. Webb v. Knight (1877), 2 
Q. B. D. 530. Distd. Gage v, Else? (1883), 31 W. It. 
500. Consd. Hunt v, Richardson, 11916) 2 K. B. 446. 


163. .] — Webb v. Knight, No. 140, ante . 

164. Green tea.] — Applt., a tea dealer, was 
convicted under 35 & 30 Viet. c. 74, s. 2, for selling 
as unadulterated 44 green tea ” which was adul- 
terated. A person asked for two ounces of 44 green 
tea” at applt.’s shop, for which he paid 5 
the shopman stating that he was authorised by 
his employers to guarantee all their green teas 
of the value of 3s. per pound & upwards as genuine 
green teas. On analysis, the tea was proved to be 
painted or faced with gypsum & Prussian blue 
for the purpose of colouring it. The tea was sold 
in the same state in which it comes from abroad. 
The tea which is imported from China as given 
tea, & generally known as such in the tea trade, 
is painted & faced in this manner ; but this prac- 
tice is not known to the public. Pure green tea, 
though not known generally in the trade as 44 given 
tea,” is imported from Japan : — Held : the con- 
viction was right. — Roberts v. Egerton (1874), 
3,. It. 9 Q. B. 494 ; 43 L, J. M. C. 135 ; 30 L. T. 
033 ; 38 J. 1*. 485 ; 22 W. It. 797, D. C. 

Annotations: — Consd. Dyke r. Gowor (1891), 61 L. J. M. C. 

70. Refd. Sherras v, Do Kutzcn, [1895] 1 Q. B. 918. 

Hentd. Hobbs v, Winchester Corpn., 114110] 2 K. B. 471. 

165. Lardine.] — Resp. was summoned for sell- 
ing lardine not of the nature, substance, A quality 
demanded. The certificate of the analyst stated 
t hat it was adulterated with 25 per cent, of water. 
It was proved lard contains no water, that lardine 
was a substitute for lard, that there was no statu- 
tory standard for lardine, but that out of thirty- 
four samples of lard substitutes recently analysed 
by the analyst, twenty-eight contained no water. 
The justices were of opinion that there being no 
statutory standard for lardine, & the only evidence 
before them of any commercial standard being 
the composition of the samples recently analysed 
by the analyst, they were not justified in holding 
that lardine must contain no water ; nor, in the 
absence of evidence as to the percentage of water 
in such samples, did they consider the evidence 
sufficient to enable them to fix a percentage of 
water permissible, & to say that what resp. sold 
was not lardine : — Held : the justices had not 
properly considered the matter & the ease must 
be remitted to them for them to determine whether 
in fact the lardine in question was adulterated 
or not. — Rudd v. Skelton Co-operative Society, 
Ltd. (1911), 104 L. T. 919; 75 J. P. 320; 22 
Cox, C. C. 400, D. C. 

Margarine.] — See Part V., Sect. 3, sub-sect. 2, 
post. 


160. Marmalade. 1 — To a person who asked for 
a pot of marmalade a grocer sold a pot of mar- 
malade which was found to contain 13 per cent, 
of starch glucose. The glucose consisted of sugar’, 
a gummy substance which had no sweetening 
properties & water. There was no legal standard 
for the making of marmalade, & manufacturers 
used various recipes. A: for many years glucose 
had been used by many, though not by all, manu- 
facturers in the making of it. The glucose to 
the extent used was not injurious to health, & 
it prevented the marmalade from crystallising & 
had a tendency to prevent mildewing & ferment- 
ing: — Held: there W'os no evidence that the 
article supplied w r as inferior to t In* article demanded 
or was adulterated, A: no evidence, therefore, that 
the sale w r as a sale to the prejudice of the pur- 
chaser within 1875 Act, s. 0.- -Smith r. Wisihcn, 
etc., Sussex, JJ. (1901), 85 b. T. 700 ; 00 .1. p, 
150; 18 T. b. R. 92; 40 Sol. Jo. 80; 20 box, 
0. C\ 135, I). V, 

Milk.J — Sec Part. V., Sect. 4, sub-sect.. 3, post, 

167. Mustard.]" A preparation wiw found to he 
a compound of mustard with about 35 pel* cent, of 
wiie ate n Hour, & a small quantity of turmeric \* 
cayenne pepper. In proceedings before the 
justices, they found that the article sold, though 
not. pure mustard, was an article of the nature, 
substance & quality of mustard, A (inter alia) 
that the matters or ingredients added to the 
mustard were not injurious to health ; A wvre 
required for the production or preparation of an 
article of commerce in a. state (it for consumption : 
— Held : the finding that the article was of the 
nature, etc., of mustard could not be sustained ; 
6c the case must be remitted for the justices to 
explain what was meant by their last finding. 
Sandys v. Markham (18^7), 41 J. 1*. Jo, «>2, 1). u. 

Annotations : — Expld. Hoyle r. llitrhiniin (IH79), I l). H. I>. 

233. Refd. WeM) r. Knight (1877). 3« L. T. 791 ; Smith 

t\ NVistlen, etc., Su.HMex J.I. (1901), K.» L, 'J'. 7 00 . 

168. .j — lloitOKU r. ( in a i no eh, No. 117, 

ante, 

169. Preserved peas.j Friend r. Maui*, No. 
80, aide. 


n-sEtT. 4. 


Sale ok Fomimu nded 
Articles. 


Sec 1875 Act, s. 7. 

170. Offence under 1875 Act, s. 6.] “A sale to 
lc prejudice of the purchaser of a compounded 
which is not of the nature, . substance At 
ittlity of the article demanded, is an offence 
ider above sect., A proceedings for the recovery 
' a penalty may be taken under i hat ^ sect. -- 
EARDKLEY v, Walton Ac Co., 1 1900 j 1 Q. H I ; 
II t (\ u ‘UA . h*2 1 . T. 119: 01 J. i*. 4 JO ; 


PART II. SECT. 3. SUB-SECT. 3.— 
D. (b). 

,466 i. Marmalade.] — A complaint 
ebararing a contravention of Sale of 
food & Druse Act, 1875, s. 6, set forth 
that accused, in response to a request 
Ior a jar of marmalade, sold, to the 
prejudice of the purchaser, an article 
which was not of the nature, sub- 
stance & quality of marmalade, in 
respect it contained 14 per cent, or 
thereby starch, glucose, which Is 
extraneous to marmalade, & was thus 


adulterated ** : — Held : the complaint 
was iirelevaut, in respect that as 
marmalade was a compounded article 
for which there was no fixed standard, 
it was necessary that the complaint 
should contain such a specification of 
the nature of marmalade, & of the 
effect of the introduction of glucose 
as would make It clear that the article 
sold was not of the nature, substance, 
Ik. quality of marmalade.-— 'WimoN r. 
M'CUTUHKON (1902), 5 K. (bkj °f *?V* MH i* 
6 ; 40 Sc. L. It. 31 ; 10 S. L. T. 301, J. 
—SOOT 


m. Pepper.]— Accused was charged 
with having sold popjwr which 
not of the nature, substance or quality 
by the purchaser, tho 
sold being a mixture of maite 
6c pepper : — Held : tl»e seller t 11 ^^ 
that the admixture is in W’cord- 
with law A that he is himself 
cted by law, A must pro* Ida 
u ittwl wtliiiK out the pn.IK.rt <m «t 
the eonutltucnt, of J-J 1 ** , 

It. 1?. GRANT, 1 191 < J <L 1. D* 4 ‘ * 

6. AF. 



Food and Drugs. 


Sect. 3. — Offences: Sub- sects. 4 <L* 5, A. & B.; sub - 
sect. 0. Sect . 4: Subject. 1, A.] 

10 T. L. It. 185 ; 44 Hoi. Jo. 244 ; 19 Cox, C. C. 
447, D. C. 

Annotation: — Held. Dickins v. Ttandorson, [1901 J 1 K. 13. 
437 • 

171. .J — DlCKINS V. It AN DEI 180 N , No. 159, 

ante. 


o . — AlJHTR ACTION AND 
A LTE11K I I A RTI CLES . 

A. In ( Jeneral . 

See 1875 Act, s. 9. 

172. Mens rea not 
ignorant of alteration. 

portion shall, with the 


OF 


— Seller 

9, “ No 
may bo 


essential element 

-By 1875 Act, h. 
intent that same 
sold iu its altered state without notice, abstract 
from an article of food any part of it so as to 
attect injuriously its quality, substance*, or nature, 
«te no person shall sell an> article so altered with- 
out making disclosure of the alteration uneler a 
penalt y in each case not exceeding £20 ” : — Held : 
a person sidling the altered article could be con- 
victed under that sect, although at the time he 
sold it he did not- know of the alteration. — P ain 
r. JIoiuiht wood (1890), 24 Q. B. 1). 255; 59 
B. J. M. C. 45 ; 02 B. T. 284 ; 54 J. 1*. 409 ; 28 
W. H. 428 ; 0 T. B. JU 107 ; 10 Cox, C. <’. 747, 
1). C. 

Annotations:-- Folld. Dyke r, (lower, [18921 1 Q. B. 220 ; 


Morris v. Corbel t (1892), MS J. I' 
Foot (1892), (il L. J. M. C. 110 
11910] 2 K. JS. 1 US. 


04 U. Held. Brown r. 
llunl r. Itichurdson, 


173. .! —The servant of a dairy- 

man, being short in his supply of milk, bought two 
gallons from another dairyman & mixed it with 
his own iV sold same to customers. C. being 
summoned under 1875 Act, s. 9:*-- Held: though 
neither C. nor C.’s servant knew or had reason 
to suspect the milk was adulterated, this was no 
defence. - Mounts v. CoitUKTT (1892), 50 J. ]\ 
019. 1>. C. 


174*. - Intent with which alteration made 

immaterial.) -The prohibition in 1875 Act, s. 9, 
forbidding the sale of any article so Altered as to 
injuriously affect its quality without disclosing the 
alteration, applies irrespective e>f the intent with 
which the alteration is maele ; — Held : a person 
selling milk by retail in such a manner that the 
later customers got milk very deficient in quality 
was guilty of an offence under the se*et. — D yke 
r. (JovvKti, 11892] 1 Q. 11. 220; 01 B. J. M. C. 
70 ; 05 B. T. 700 ; 50 J. 1\ 108 ; 8 T. B. B. 117; 
17 (’ox, C. C. 421, 1>. C. 

Annotation*:- Polld. Morris v. Corbett (1892), SO J. P. 

04D. Reid. 8plor» & Pond r. Bonnett, 11896] 2 Q. B. 65. 

175. .j -- Applts., a Arm of refreshment 


contractors, entered into a contract with a dairy 
co. for the supply to them of milk ; the contract 
containing a warranty by the co. as to the purity 
of the milk to be supplied. Milk was delivered 
under the contract at a refreshment room of 
applts. ; it was handed in a can to one of their 
servants, who poured a portion of it into a churn, 
which was placed on the counter for the purpose 
of the milk being sold to customers ; it was so 
poured that a less proportion of cream was in the. 
milk that went into the churn than in the milk 
which remained in the can. The respondent 
bought a glass of milk at the counter ; the milk 
was drawn from the churn, & on analysis showed 
a deficiency of 17 per cent, of cream. Upon the 
glass in which the milk was served were engraved 
the words, “ Not guaranteed as new or pure milk 
or with all its cream, se»e notices ” ; & upon the 
refreshment counter was a printed notice to the 
effect that all milk sold by applts. was purchased 
by them under a warrant y of its purit y & genuine* 
quality ; that they took all possible precautions 
to ensure its supply to their customers in proper 
condition, but were unable to guarantee it as new, 
pure, or with all its cream. & did not, therefore, 
sell it as such: — Held (1) assuming that the 
facts showed an abstraction from the milk, there 
had been a sufficient disclosure by applts. of the 
alteration to satisfy the requirements of 1875 Act, 
s. 9. 

(2) In order to constitute the offence of selling 
an article in its altered state without disclosure 
of the alteration, it is unnecessary to show a mens 
rea on the part of the seller. — Spiers & Pond r. 
Bennett, [189(>J 2 Q. B. (55 ; (55 L. J. M. (’. 144 ; 
74 B. T. BBT ; (50 .1. P. 427 ; 44 W. B. 510 ; 12 
T. B. B. 280; 40 Hoi. Jo. 479; 18 Cox, C. C. 
232, D. 0. 

Annotations : — ^ is to (1) Reid. iVarks, (iu list on & Tee t\ 

Houghton, [19921 1 K. B. 889 ; ltodboumc r. Hudson 

(1921), 11 T. L. K. 152. 

Mens rea generally, see Criminal Baw , 
Vol. XIV., pp. 31 cl set}. 

176. “Quality” of altered article — Effect of 
provision in contract as to quality.] - Fecitt r. 
Walsh, No. 250, post. 

.] — Compare No. 495, post. 

177. “Sell ” — What constitutes sale of altered 
article — Dally delivery of article under contract- 
several samples taken.] — Fecitt v. Walsh, No. 250, 

post. 

178. Proof of abstraction — Analyst’s certificate 
— Reduction of percentage of fat due to addition of 
water.] — Applt. sold milk t-o resp. from a can, to 
which - a label was attached stat ing that the milk 
was diluted & that no standard was guaranteed, 
& resp. purchased the milk with knowledge of 
this notice. Applt. was charged with selling to 
the prejudice of the purchaser milk not of the 


PART II. SECT. 3, SUB-SECT. 5. - A. 

n. AtUiitum of harmless matter, j — 
AccummI wtt* couvtatcd under Pure 
Foot! Act, 8. 11), of ftelliiw adulterated 
‘ ur. The analysts ‘ eertifieato 
that the drlppinj? contained an 
** artificial colouring matter.” it the 
analyHt In hln evidence explained that 
the wild colouring matter wob u 
perfectly harmless d>«* known a« 
*' anuxnto ** : — Held : the dripping 
was adulterated within the meaning of 
a. 0 by the addition of colouring mutter 
although «ucli mutter wua haruiim, 
& not added to conceal inferiority. — 


AHillAN ). 11 S. H. 

N. S. \V. 250 ; 28 N. W. W. N. 71 

— AUS. 

o. ” Quality ” of altered article — - 
M'Arrr article in altered condition a iccll- 
krnotrn trade commodity .] — It is uot uu 
otTcncc within Fooel & Drugs Act, 1875, 
«. 6, to sell an article or food from 
which some nutritious element, such 
as fat or oil. has Ihvii ulistracted if 
the Article iu that altered condition 
is proved to Ik* a well-known com- 
modity in the trade, or to have Im*cii 
Kidd to the public for many yearn in 
that condition. It is immaterial 
whether the purchaser knows of the 


altered condition if the article as sold 
to him is that which he desired to 
mrcham*. So where a purchase*r asks 
or Indian meal for human food A’ is 
supplied with refined crushed Indian 
corn, which is locally known by a 
fanev name such as Gem " or 
“ White ” Indian meal from which 
portion of the natural oil Is abstracted 
in the coulee of manufacture, no 
offence is committed under the above 
section r. Thavnok, Mr- 

Nkii.i. r. Carson Ce». (1916), 59 
1. L. T. 76.— IR. 

p. H’hcre addition necessary in )i< 
ccss of manufacture — Buttermilk.] 



Part TT. — At)ttlteiiatton 

nature, substance, & quality demanded, & the 
only evidence of adulteration was the analyst's 
certificate, which stated that the milk contained 
18*5 per cent, of extraneous water, that milk 
should contain at least 3 per cent, of fat, while 
that analysed contained only 2*58 per cent., & 
it. had therefore been deprived of 14 per cent, 
of its fat. The justices convicted applt. : — Held : 
as the reduction in the percentage of fat was the 
necessary result of the addition of water, there 
was no evidence of abstraction of fat, A the con- 
viction must be quashed. — D earden v . Wiiitelky 
(1910), 85 L. J. K. B. 1420 ; li t L. T. 702 ; 80 
.!. I\ 215 ; 32 T. L. K. 200 ; 14 X,. (1. It. 502 ; 
25 (’ox, (1. P. 350, D. (•. 

if. Disclosure of Alteration, 

Sec 1875 Act, s. 9. 

179. General rule — Sufficiency of notice question 
of fact.] — 1875 Act, s. 9, enacts that “No person 
shall, with intent that same may be sold in its 
altered state, without notice abstract from an 
article of food any part of it so as to afi’ect injuri- 
ously its quality, substance, or nature, A no 
person shall sell any article so altered without 
making disclosure of the alteration ” under a 
penalty in each case not exceeding £20 : — Held : 
the question whether or not the alteration had 
been sufficiently disclosed was a question of fact . 

On a demand for purchase of condensed milk, 
a label affixed round a tin of condensed milk, 
having printed thereon ( inter alia) in red letters 
the words “ This tin contains skimmed milk,” 
whereas the tin, in fact , contained separated milk 
from which 97 per cent, of the original fat had 
been abstracted, while it was proved as a fact 
that no more than 93 per cent, of t he original 
fat could be extracted by the process of skimming, 
does not give proper A sufficient notice* of the 
alteration in the milk. — Pktciiey v. Taylok, 
(1898), 78 J,. T. 501 ; 02 J. P. 300 ; 19 Cox. C. C. 
38, L>. 0. 

180. Verbal communication — That article was 
skimmed milk.] — P. was charged under 1875 Act, 
ss. 8, 9, with selling condensed milk, from which 
80 per cent, of fat had been abstracted without 
making disclosure of the alteration. The pur- 
chaser was told it was skimmed milk, A pointed 
to a label on the tin, which, in smaller type, stat ed 
the milk to be skimmed. The justices held tin* 
disclosure insufficient, & convicted 1\ : — Held : 
the justices wore wrong, A the disclosure was 
sufficient. — Platt v. Tyleh, Weight v. Tylkk 
(1894), 58 J. P. 71, D . 0. 

181. Written notice displayed in premises - 
That seller unable to guarantee purity of milk 
sold.] — Spiers & Pond v. Bennett, No. 175, 

182. Label — Small type.] — Attfield v. Tyler 
(1893), 57 J. P. Jo. 357, I). C. 

183. Statement that article was skimmed 

nfilh.] — Resp. sold to applt. a tin of skimmed milk, 
which purported to be, A was sold as marked upon 
a label upon the tin, 14 Condensed Milk.” On 
another part of the label in smaller print, it stated 
that, 44 this tin contains skimmed milk.” As to 
whether there had been a sufficient disclosure 


and Impoveutshmf.nt. 


within 1875 Act, r, i U o lnVI on tin- 

tin was a disclosure of the contents of the tin, A 
the appeal was dismissed.- Junes v. Dvvifs 
( 1893), 09 L. T. 497 ; 57 .1. P. SOS ; 9 T. L K 
492 ; 17 Pox. P. P. 091, D. p. 

A H/wWimw :-FoUd.l *lut t r Tyler. WrigM r. Tyler <|H941. 

***5 *• »*• DlStd. IVtehoy r. Taylor 7S j 4 . t. 

Of* I i 

; .] — Plait r. Tyi.hu, Weight 

r. Tyler, No. 180, ante . 

485. - - .« - Pktuiiky r. Taylok, 

179, ante, 

-- • Notice to purchaser of adulteration of 

article.] See Sub-sect. 3. P. (h) ii., ante. 


Sub-sect. 


Offences. 


186. Addition of water to milk - By servant 
Whether malicious damage to master's property 
Dilution to prevent loss to master. | IP, servant of 
II.. a milk dealer, accidentally spilled sonic of his 
master’s milk, A, to prevent Iohs to his master, 
filled in water to make up the quantity, A sold 
flu* diluted milk to customers : Held: It. had 
not committed the offence of wilfully or mali- 
ciously damaging property of his master, contrary 
to Malicious Damage Act, 1801 (e. 97), s. 52. 
Hall r. Richardson (1889), 51 .1. 1*. 315; 0 
T. \j. R. 71, 1). P. 

Annotation : N.F. Reper i\ Knott, IlHttK | q. ||, S(»S. 

187. — Dilution for profit of 

servant.! - A milk carrier who damages his 
employer’s milk hy adding water to it, with no 
intention of injuring his employer, hut in order to 
make a profit for himself by increasing the hulk 
of the milk, is guilty of an olTenee under Malicious 
Damage Act, 1801 (c. 97), s. 52. ItopEit r. KnoTI', 
[ 1 898 J 1 Q, H. 808 ; 07 L. .1. Q. lb 571 ; 78 L. T. 
591 ; 02 .1. P. 375; 10 W. H. 030 ; 11 T. b. H. 
383 ; 12 Sol. Jo. 109 ; 19 Pox, P. P. 09, J>. P. 


Malicious damage to property generally, sea 
Pimm inal Law, Yol. XV., pp. 1029 et m/» 


Sect. l.~ -WARRANTY AS A DEFENCE. 

Scb-8Kct. 1. —Wiiat amounts to a Wauranty. 

A . In tie nr rat. 

Sec 1875 Act, s. 25. 

188. Description on sale by description. 1 , - 

Rook v. IIopley, No. 191, yost. 

189. Words 44 Warrant " or 44 Warranty ” not 
necessary.] - A firm of lard manufacturers on 
Dec. 17, 1892, entered into a written contract for 
the sale of lard to resp. in the following terms : 
“ YVe have t his day h<jU1 U) you three Un\n KilverPs 
Pure* I^ard for delivery to end of January, 1893.” 
On J >ec. 23 a parcel of lard was consigned U> resp. 
hy the manufacturers A deliver'd U) him under 
the contract. Resp. subsequently sold a portion 
of such parcel to 'applt. as A for lard. I pon 
analysis it turned out to be adulf'cratcd. Resp. 
had sold it bond fide A in the same stab* as it was 


A person was convicted under Sale 
of Food Sc Drugs Act. 1875, s. 6, for 
selling buttermilk containing “ 30 per 
°f °f added water ” to the preiudloe 
of the purchaser. On appeal the ct. 


quashed the conviction, on the ground 
that as the only charge was that of 
sidling buttermilk with a certain 
quantity of added water Sc it had been 
proved that the addition of some water 


necessary in the process of man i- 
ire. the case fell under the exoe »* 
of »ub-s#*ct. 4. -W r AltN<KK r. 
rsTONK (1881;, 8 It. (Ct. of Hess.) 

.—SCOT. 



94 Food and Druos. 


Sect . 4. — Warranty as a defence: Sab -seel. 1, A., 
B. efr V.] 

in when he bought it. On an information against 
reap. for having contrary to 1875 Act sold the lard 
not being of the nature, substance A quality 
demanded by upplt. : — Held: the contract of 
Dec. 17 contained a sufficient written warranty 
of purity in respect of the specific parcel consigned 
on Dec. 211 to satisfy sect. 25 of the Act, A resp. 
was entitled to be discharged from the prosecution. 

The contract does not in terms say that the 
purity of the lard is warranted, but in my judgment 
it is not necessary that the word “ warranted ” 
should be actually used. To ray mind it is enough 
if the* language of the document imports a warranty 
A shows an intention on the part of the vendor to 
warrant (Giiaklkh, J.).— Laihj.ow v. Wilson, 

1 1891] 1 Q. 11. 71 ; 03 L. .1. M. 0. 35 ; 58 J. 1*. 
58 ; 42 W. K. 78 ; 10 T. L. It. 18 38 Hoi. Jo. 
12; 10 It. 0, 1). C. 

Annotation* : -Distd. .TIohih t Van Tramp (1895), 64 
JL. J. M. (*. 171 ; KotHTtMon i Harris. 11900] 2 Q. H. 117. 
Folld. F.lllot r. Pilch r, 11901] 2 K. H. HI 7. Consd. 
Irving r. (fallow Hark Hairy C'-o., Macon r. (’allow Hark 
Hairy Co. (1902), 87 L. T. 70. Apld. Watts r. Stevona, 
(1906) 2 K. M. 323. Befd. llawklnN V. Williinn.s (1895), 
59 J. 1*. 533. 

190. Must form part of contract between seller 
& original vendor — Express Individual representa- 
tion necessary.] -A grocer Hold ground ginger 
adulterated with ninety per cent, of exhausted 
or spent ginger. He had purchased it as “ ground 
ginger ” in canisters, A had no reason to believe 
it otherwise than genuine either when he pur- 
chased it or retailed it. He had received from 
liis vendor an invoice in which it was described 
as “ ground ginger,” A each canister bore a 
printed label “ Warranted genuine pure ground 
ginger ” : — Held : neither invoico nor label, 
together or separately, constituted a warranty 
within sect. 25 of 1875 Act, which would avail 
as a defence to a prosecution under the Act. 
To constit ute a warranty under sect. 25 there must 
bo some express individual representation in 
writing, not necessarily express with reference to 
the Act., blit an essential term in the bargain, by 
the original vendor to the retail dealer, forming 
part of the contract to sell. — J iornh r. Van Thomp 
(1895), (M L. J. M. 0. 171 ; sub tiom. Iorns r. 
Vox Tuomp, 72 J* T. 499; 59 J. P. 210; 15 
R. 392 ; sub nom. Irons v. Van Thomp, 1 1 T. L. It. 
320 : 18 Oox, C. (\ 132, D. C. 

-“Conid. Irving r. Callow Park Hairy Co., 
Macon r. Same (1902), 87 L. T. 70; Watt* v. StevciiM, 
11906] 2 K. M. 323 ; Lewis r. Weatheritt (1909), 100 
L T. 367. Apld. .ley ties r. Hlndto, (1921) 2 K. ». 581. 
Consd. llewey r. Faulkner, (1923] 1 K. H. 315. 

191. .] — The written warranty mentioned 

in 1875 Act, s. 25, in order to protect the seller 
of an article not of the nature, substance A 
quality demanded by the purchaser, must have 
formed part of the contract under whieh the 
seller purchased t.ho article from his vendor, 
as having been given either when the contract 
was made, or, if afterwards, then in pursuance 
of a term in the contract that it should be given. 
By an oral contract a pharmaceutical chemist 
bought from the manufacturers through their 
traveller a dozen bottles of quinine wine to be 
made according to the British Pharmacopoeia. 
He afterwards received from them a written 
invoice for the wine in which it was described as 
quinine wine so made. The wine was delivered 
to him a day or two later. The cork of each 
bottle was sealed with a capsule, A on a label 
pasted round the paper covering the bottle was 


tliis printed notice ; “ Made according to the 

British Pharmacopoeia, . . . ive wish to state 
that our orange quinine wine contains no sali- 
cylic acid or other similar material, introduced 
for keeping purposes or in lieu of deficiency of 
alcohol, but is pure orange wine made by fer- 
mentation & matured by age. . . .” Subse- 
quently, the chemist sold to an inspector a bottle 
of the wine which on analysis was found not to 
be quinine wine of the British Pharmacopoeia. 
The chemist was charged with having sold to the 
rejudice of the purchaser a drug, to wit the said 
ottle of quinine wine, which was not of the 
nature, substance & quality demanded by the 
purchaser ; A he relied upon the label A invoice as 
constituting a written warranty under sect. 25. 
The information having been dismissed : — Held : 
the notice & or invoice, assuming that on their 
construction they contained a warranty that the 
article sold was quinine wine of the British 
Pharmacopoeia, did not constitute a “ written 
warranty ” to that effect within the meaning 
of the section, seeing that they did not form part 
of the contract under whicli the chemist had 
bought the article, as they had neither been given 
when the contract was made, nor afterwards 
in pursuance of any stipulation in the contract that 
they should he given. 

Semble : the label A invoice did not on their 
true construction contain a warranty that the 
article sold was quinine wine of the British 
Pharmacopoeia (Avoiiy, J.). — JfiYNES v. ITindle, 
[1921] 2 K. B. 581 ; 90 L. J. K. B. 003; 124 
D. T. 070 ; 85 J. P. 121 ; 37 T. L. R. 454 ; 05 
Sol. Jo. 397 ; 19 L. O. R. 231 ; 20 Cox, C. O. 
709, D. C. 

Annotation : — Consd* Dewey v. Faulkner, (1923] 1 K. B. 315. 

192. Must be In writing.] — In order that a 
warranty may be relied upon as a defence under 
1875 Act, s. 25, such warranty must have been 
given to the person raising that defence from his 
immediate vendor, A must bo given in writing. 

Qu. : whether the benefit of a written warranty 
given by the fanner to the middleman can be 
transferred by a contract in writing between the 
middleman A his purchaser, so as to be a defence 
under sect. 25. — Hargreaves r. Spaceman 
(1907), 98 L. T. 41 ; 72 J. P. 52 ; 24 T. L. R. 173 ; 
52 Sol. Jo. 132 ; 0 L. G. R. 145 ; 21 Cox, C. C. 
541, D. 0. 

In reference to goods not In existence when 
warranty given .] — See Nos. 205-213, post . 

193. Contract to give written warranty — 
Whether writing necessary.] — The 0. P. D. Co., 
Ltd., by a contract in writing agreed to buy pure 
new milk with all its cream, each chum to bear a 
written warranty. To each chum was attached 
a label : “ Warranted pure new milk with all its 
cream delivered under contract.” The co. also 
verbally agreed to buy milk, A that a written 
warranty should be given with each consignment 
in the form of a label. To a chum delivered under 
that agreement was attached a label “ Warranted 
pure new milk with all its cream.” 

Prosecutions having been instituted against the 
co. under sect. 6 of 1875 Act, notice was given 
on their behalf under sect. 20 of 1899 Act, A 
copies of the labels were inclosed. It was found 
by the magistrate that all the requirements of 
sect. 25 of 1875 Act had been complied with, A 
he discharged the co. from the prosecution for 
selling milk not of the nature, substance, A quality 
demanded by the purchaser, such milk being 
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delivered in pursuance of these contracts : — Held : 
the magistrate was right. 

Semblc : a contract to give a written warranty 
need not be in writing. — I rving r. Callow Park 
Dairy Co., Ltd., Bacon t\ Same (1902), 87 L. T. 
70 ; 00 J. P. 804 ; 18 T. L. It. 578 ; 20 Oox, 0. C. 
295, 1). C. 

Annotations : — Consd. Farthing r. Parkinson (1901), 90 

L. T. 783 ; Watts v. Stevens, [1906] 2 K. B. 323 ; Har- 
graves r. Spackinan (1907), 52 Sol. Jo. 132. Apld. Lewis 

r. Weatheritt (1909), 100 L. T. 367. Diftd* Jeynes e. 

H indie, {1921] 2 K. 11. 581. field. Evans r. Weatheritt, 

11907] 2 K. H. 80. 

B. Invoices and Labels. 

194. Invoice.] — On a prosecution under 1875 
Act, for selling as lard a substance which was lard 
adulterated with upwards of 15 per cent, of water, 
deft, proved that he sold the substance in the 
same condition as it was in when lie bought it, 
A that when he purchased it he received an invoice 
in which it was described as lard : — Held : the 
invoice was not a written warranty within sect. 25, 
so as to discharge deft. 

Description upon a sale by written description 
does not amount to a written warranty within the 
meaning of the section (Pollock, B.). — Rook v. 
IIopley (1878), 3 Ex. D. 209 ; 47 L. J. M. 0. 118; 
38 L. T. 049 ; 42 J. P. 551 ; 20 W. R. 003, I). C. 

Annotations : — Diftd. Laldlaw v. Wilson, [1891] 1 Q. 11. 

7 4. Consd. loniB v. Von Tromp (1895), 72 L. T. 499 ; 

Dewey v. Faulkner, [1923] 1 K. B. 315. 

195. — .] — Jiorns v . Van Tromp, No. 190, 
ante, 

196. .] — Upon a sale of butter to resp. the 

invoice, dated the day of the sale, contained the 
words “ guaranteed pure,” followed by the 
initials of the vendor whose full name was upon 
the invoice. Some of this butter was subsequently 
sold to applt. by a servant of reap, in resp.’s shop, 
A on analysis was found to contain an admixture 
of 17 per cent, of foreign fat. Resp.’s manager 
was summoned for an offence under 1875 Act, s. 0. 
At the hearing the name of resp. was, by his 
consent, substituted for that of his manager, but 
against the consent of the prosecutor. Resp. 
relied on the invoice as evidence of a written 
warranty within sect. 25 of the same Act, A the 
justices dismissed the information under that 
sect. : — Held : there was evidence upon which the 
justices could find a written warranty, A the sub- 
stitution of resp. for original deft, with his consent 
did not necessarily invalidate the proceeding. — 
Hawkins v. Williams (1895), 59 J. P. 533; 
1 1 T. L. R. 425, D. O. 

Annotation : — Confd. Jeynes r. H Indio, [1921] 2 K. B. 581. 

197. .] — Jeynes v. Hindle, No. 191, ante. 

198. Label. j — Applts. were convicted of having 
sold milk to resp. not of the nature, substance, A 
quality demanded. They proved that they had 
bought the milk under a written contract with the 


producer, by which they wore to be supplied with 
a certain quantity daily for six months. The 
contract contained the following clause. “ A the 
vendor hereby warrants each A every supply of 
milk delivered, or iu course of delivery, or to lx* 
delivered by him under this contract, to be 
pun*, genuine, A new milk, unadulterated, A 
with all its cream on.” The milk was delivered 
at a London terminus in cans, to each of which 
a label was attached staling that it contained such 
A .such a quantity of “warranted genuine new 
inilk with all its cream on” : -field : then* was 
a sufficient warranty on the part of the producer 
to entitle applts. to the protection afforded them 
by sect. 25 of 1S75 Act, A the conviction must he 
quashed. — F armers A Cleveland Dairy Co., 
Ltd. v. Stevenson (ispo), (10 L. J. M. C. 70 ; 03 
L. T. 770 ; 55 J. P. 407 : 17 Cox, C. C. 201, D. C. 

Annotations: — Diftd* Hotehin »*. llindmarsh. 118911 2 
Q. B. 181 ; Jiorns r. Van Trump (1895), 61 L. J. M. t\ 
171. Consd. Elliot r. Pilcher, (1901 | 2 K. II. 817 ; Watt* 
v. Stevens, 119961 2 K. H. 323 ; Lewis »*. Weatheritt 
(1909), 100 L. T. 367. 


199. — .] — S. sold lard to E. which was 

adulterated with S per cent, beef fat. A was 
charged under 1875 Act. The defence was that 
it was bought from the manufacturer in skins, 
which were stamped with the words ” warranted 
pure ” : — Held : no sufficient warranty to satisfy 
sect. 25. — Elder r. Smithson (1803), 57 ,1. I*. 
809 ; 10 T. L. It. OS ; 38 Sol. Jo. 155, D. C. 


200. - - -Applt. bought a cask of vinegar 
from O. A Co. The cask had on it a printed 
label bearing the words “ V inegar warranted 
unadulterated <•. A Co.” ; A tin* vinegar was 
invoiced to applt. as “ (S.’s vinegar”: Held : 
there was a sufficient written warranty to entitle 
applt. to the protection afforded her by s«*rt. 25 
of 1875 Act. -Lindsay v Hook ( 1 hd l >, 03 L. .1. 
M. (’. 231 ; 58 J. P. 735; 10 T. L. It. 013; 10 


It. 520, 1). 0. 

Annotation field. Jeynes r. Ifindle, 119211 2 K. B. 581. 


201. — — .]- Jiorns r . Van Tromj», No. 190, 
ante. 


202. Irving r . Callow Park 
C o., Ltd., Bacon v. Same, No. 193. ante. 

203. .j Jkynkk e. Hindi. P, No. 191, ante. 

204. Dkwkv r . Paim.knkr, No. 217, 
post. 


(\ Term * oj Written Contraet . 

205. For future delivery of goods - Whether 
warranty connected with subsequent deliveries • 
Contract for sale of “ good A pure milk. M | -Upon 
the hearing of an information against applt. 
for having, contrary to the provisions of the 1875 
Act, sold, on April 12, 1883, certain milk to the 
resp. which was not of the nature, substance, A 
quality demanded by him, as it contained a 
percentage of water, applt. proved that he hod 
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198 1. Label.) — Heaps, had sold iodine 
much below the standard required by 
ftele of Food A Drugs Act, 1908, but 
claimed that they had purchased the 
same in reliance on a written warranty 
or other written statement as to the 
nature of the article purchased, signed 
by or on behalf of the persons from 
whom they purchased the same. 
They relied on the printed label on 
toe mass container as sufficient to 
afford them protection : — Held : tbo 
language of the labels Imported a 


warranty ; A indicated an intention 
on the vendors* part to guarantee that 
article sold as wnat. it purported to be 
by the label. — Wilson v. Wilks, 
Wilson r. Shaw, 11921] N. Z. L. U. 
798.— N.Z. 

198 U. .) — Deft, under a prosecu- 

tion for a contravention of Act 6 of 
1 890, s. 6, in selling pepper with which 
ground olive stone had been mixed, 
proved that ho had bought the pepper 
from L., of Cape Town, & that on the 
tins was a lal>cl of the manufacturer s 
warranting the pepper to be genuine : — 


fcld : there was no such " written 
warrant y ” from the person from whom 
he defendant hod bought the pepjier 
h is required by s. 29 of the Aet. - It. 
. MlLLKft (1904), 21 H. C. IU»; 14 
:. T. R. 303. — S. AP. 

►ART II. SECT. 4, SUB-SECT. 1.— C. 

q. For future delivery of Seeds — 
Whether v arrant y connerted uHth mibat 
umt deliveries — Contraet to suvpL 
xilk in certain quantities.) — A written 
greernent by a vendor to supply 
oJlk In certain quantities to a 
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Bed. 4 . — Warranty at a defence: Sub-sect. 1, C'.] 

purchased the article in question under a written 
contract made with F. on Mar. 24, 1883, whereby 
F. agreed to sell to applt. eighty -six gallons 
of good & pure milk, each & every day, for six 
months, “ the said milk to be delivered twice 
daily” : — Held: this contract did not constitute a 
writ tern warranty within the meaning of sect. 25 
iu respect of the specific article sold by applt. 
to resp. on April 12 ; Ac therefore applt. was not 
entitled to be discharged from the prosecution. 
— Hakius v. May (1883), 12 Q. B. 1). 97 ; 53 
L. J. M. 0. 39 ; 48 J. 1\ 2fil ; 32 W. It. 595, 
i>. a 


Annotations Diftd. Lakllaw v. Wilson. [1894] 1 Q. B. 74. 
Apld. Robertson v. Harris, 11900] 2 Q. B. 117. N.F. 
Klljot r. Pilcher, 11901] 2 K. B. 817. Dbtd. Irving v. 
Callow Park Dairy Co.. Bacon r. Sumo (1902), 87 L. T. 70. 
Folld, Wutta r. Stevens, [I90flj 2 K. B. 323. Consd. Evans 
r. Woatlierllt. [19071 2 K. B. 80. Reid. Hotohin r. 
Bind marsh. (1891 1 2 Q. B. 181 ; .Horns r. Van Trorap 
(1895), 01 I.. .1. M. C. 171 ; Draper r. Newuhatn (1910), 
102 L. T. 280. 


206. — Each supply to be pure & 

unadulterated.) — Farm ekh A. Ci.KVKr.ANi> Dairy 
C o., Ltd. t\ Stevenson, No. 198. ante. 

207. — ~ -- “The milk to be pure new 
milk.*’] Upon Die lionring of an information 
against resp. for having, contrary to the provisions 
of the l87i> Act, sold on Dee. 15, 1899, certain 
milk to applt. which was not of the nature, 
substance, & quality demanded of him by applt. 
the resp. relied on an agreement, in writing dated 
•Ian. 29, 1899, by which a farmer agreed to sell 
to resp. 1,900 gallons of milk weekly, “ the milk to 
be pure new milk”: field : eveii if the agree- 
ment amounted to a warranty within tin* meaning 
of sect. 2o, there must be Home evidence in writing 
to Hhow' that the particular milk sold to applt. was 
purchased with that warranty, <V in the absence 

(hat evidence the agreement afforded tio defence 
to resp. Hohkuthon r. Harris, [1909] 2 Q. B. 
117; 09 [j. J. (J. B. 520 ; 82 T. 530 ; 01 J. ]\ 
505 ; 48 W. K. 571 ; 10 T. E. li . 313 ; li Sol. Jo. 
391 ; 19 Cox, C. (\ 495, D. t\ 

„ ..J ... -N.F. Elliot r. Pilcher, [1901] 2 K. B. 817. 

Folld. Units r. .Stevens, [1900] 2 K. B. 8 2 , 1 . 

208. Warranty with respect to 

all milk to be supplied.) -- (l) In a prosecution 
under 1875 Act. for adulterating milk, where deft, 
relies on sect. 25 as a defence, it is sufficient- if, 
in order to prove that he bought t lie milk in question 
with a written warranty, he prove that lie had 
contracted with dairymen to supply him with 
milk daily ; that they gave him a written warranty 
with respect to all milk which they should so 
supply, A that the milk in question was sold Ac 
supplied to him under that contract Ac warranty 
He need not prove a specific written warranty 
with respect to each delivery ; nor need there be 
evidence in writing to connect the milk in question 
with the warranty on which he relies. 

(2) Sect. 25 has no application to offences 
created by sects. 3, 4, A the first part of sect. 9 — 
KU.VOT r. PimiRR, [1901] 2 K. B. 817; *70 
1*. ,1. K. B. i9;i ; So E. T. 50 ; 05 J. I*. 743 • 17 
T. Ij. K. 579 ; 20 Vox, <\ <\ 18, 1>. C. 


A n notations ; 

2 K. B. 323. 
80. 


Jjj t** (D IV Jf , \\ iv t U e. Ste veils*, flftftfi 
Contd. Evans r. Weathoritt, [1907] 2 K. 9 


209, .] — By a contract in 

writing, applt* agreed to purchase from a co. “ the 
whole of the milk required for his dairy ” for twelve 
months from Oct. 1, 1905, & the contract contained 
a warranty that all milk to be delivered by the 
co. to applt. should be pure. In June, 1906, milk 
was delivered to applt. by the co. under the 
contract accompanied by a delivery note, which 
showed that the milk came from the co., but which 
did not in terms refer to the contract. Some of 
the milk was sold by applt. & was found upon 
analysis to have had 28 per cent, of milk fat 
abstracted from it. On an information against 
applt. for having sold the milk contrary to the 
provisions of 1875 Act, he relied on the warranty 
contained in the contract as a defence under sect. 
25 of the Act : — field : as the warranty was by 
the contract expressly applied to all milk sold by 
the co. to applt. during the specified period, the 
contract itself was sufficient evidence in writing 
to connect the particular consignment of milk with 
the warranty, Ac sect. 25 had been satisfied. — 
Evans i». VVkatherjtt, [1907] 2 K. B. 80 ; 70 
E. J. K. B. 028 ; 90 L. T. 041 ; 71 J. P. 228 ; 23 
T. L. H. 124 ; 5 L. (1. R. 008 ; 21 Cox, C. C. 415, 
1). C. 


Folld. Draper r. Newnham (1910), 102 L. T. 

289. Reid. Lewin r. Wuatheritt (1909), 73 J. 1'. 164. 


210. .] — Resp. had for several 

years been supplied by a farmer under a verbal 
contract with all the milk required by him in his 
milk vending business, Ac in Hept. 1908, the farmer 
ga.\e to resp. the following letter in writing : 44 1 
hereby guarantee Ac- w T arrant that all milk supplied 
by me to you is of the nature, quality, Ac substance 
demanded by law. Ac 1 give this warranty for 
the purpose's of the Sale of Foods Ac Drugs Act, 
1899.” Both intended tiiis to be a continuing 
warranty. Resp. sold milk supplied by the farmer 
under the warranty, which milk contained added 
water, Ac, on being summoned under 1875 Act, 
s. 0, he set up tin* defence under sect. 25 that he 
purchased the milk w'itli a written warranty. 
There was no written warranty cither than the 
letter, Ac there was no evidence in writing to con- 
nect the milk sold with the letter: — Held: as 
the letter referred t-o all milk supplied to resp. 
it W'as in itself sufficient evidence in writing to 
connect the warranty W'ith the milk sold, Ac there- 
fore there was a written warranty within sect. 25. — 
Draper r. Newnham (1910), 102 L. T. 280; 74 
J. J\ 124 ; S Ij. Ci. R. 144, I). C. 

Annotation : — Reid. Thomas r. Houghton, [1911] 2 K. B. 
959. 


211. Warranty with respect to 

“the milk supplied.”]— In Aug. 1905, a farmer 
contracted to supply resp. with milk, Ac gave to 
resp. a letter stating that lie guaranteed that the 
milk supplied by him to resp. was perfectly pure 
Ac with all its cream. In Dec. 1905, milk was 
consigned to resp. by the farmer Ac delivered to 
him under the contract, Ac resp. subsequently 
sold a pint of that milk to applt. as Ac for new millc, 
which upon analysis was found to contain 10 
per cent, of added water. On an information 
against resp. for haying, contrary to 1875 Act, 
sold the milk not being of the nature, substance, 
& quality demanded by applt. resp. relied on the 
warranty contained in the letter as a defence 


does not, in the event of 
ition of the latter under H 
Art, 1990* n. 43, amount to a u ar- 
rant y of such milk entitling the pur- 


jaser to hb discharge under s. 71 
£ OHI> r * t *kqch akt (No. 
2| V. L, 11. 688. — A US. 

r< .] — A producer ga 


to a retail vendor a document ad- 
dressed to him & signed by the pro- 
ducer in the following form : — “ A 
Be medial Guarantee re Milk — I do 
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under sect, 25 : — - -Held : a warranty relating to 
goods not in existence when the warranty is 
given may be a good warranty within sect. 25 ; 
but in the absence of any evidence in writing 
connecting the particular milk sold to applt. 
with the warranty, the warranty afforded no 
defence to resp. — Watts v. Stevens, [1906] 2 
K. B. 323 ; 75 L. J. K. B. 828 ; 95 L. T. 200 ; 
70 J. P. 418 ; 22 T. L. It. 022 ; 4 L. G. It. 821, 

D. C. 

Annotations: — Diftd. Evans t*. Weatlieritt, [1907] 2 K. B. 

80 ; Draper v. Ncwnham (1910), 102 L. T. 280. Reid. 

Bees r. Davis (1908), 72 J. P. 375 ; Lewis r. Weatlieritt 

(1909), 25 T. L. It. 220. 

212. Agreement to supply article “ in 

same condition as received & as warranted by ” 
seller’s vendor.] — Applt. was summoned under 
1875 Act, for selling to the prejudice of the 
purchaser milk not of the nature, substance, & 
quality demanded. Applt. set up a warranty 
contained in a contract by which his vendor, 
K., agreed to supply to applt. the milk supplied to 

E. by one B. in the same condition as received A: 
as warranted by him, pure new unskimmed milk, 
& in a label which was attached to the part icular 
milk in question At was addressed to E. A which 
had on it the words. “ Warranted pure new At 
unskimmed milk.” Applt. as agent for E. 
received at the railway station the particular milk 
in question, which had been consigned from B. 
to E. : — Held: whether the label was or was 
not a sullieient warranty within 1875 Act, such a 
warranty was contained in the contract between 
E. At applt. At the label constituted a sufficient 
connection between the particular consignment 
At the warranty, At therefore applt. could not be 
convicted. — Bee.s v. Davis (1908), 72 J. P. 375 ; 
24 T. L. H. 735 ; 0 L. G. 1L 1038, D. V. 

Annotation: — Reid. Lewis r. Weatlieritt (1909), 100 L. T. 


vided that “ the co. hereby warrants each A* 
every consignment of milk delivered und^ thU 
contract to bo pure genuine now milk with all 
X s ^ rc . ai1 }, according to the conditions of th« 
hood At Drugs Act,” & that “no responsibility 
is taken by the co. after delivery other than 
under the hood & Drugs Act,” A that for all other 
purposes the buyer must satisfy himself at the 
time of delivery that the milk was pun*. A: that 
he should not be entitled to make any claim against, 
the co. for damages in respect of ‘milk accepted 
by lmn: Held: the agreement constituted a 
good warranty within 1875 Act, s. 25, A; applt. 
was, therefore, entitled to he discharged from 
the prosecution. — P lowkuhit r. Itrimrci.i., [19131 
2 K. B. 362 ; 82 L. J. K. H. 571 ; 108 L. r r. loon ; 
77 J. I\ 215 ; 29 T. L. It. 398 ; 1 1 L. ti. |{. t;,7 ; 
23 ( 'ox, t\ (J. 438, J). (\ 

216. Article bought by sellers " under warranty 
of purity” — & “sellers guarantee It as such.”] 
— Uesp. having been summoned under 1875 
Act, s. 0, for selling milk which was adulterated 
by added water, relied upon the defence given 
by sect. 2o that lie had purchased the milk under 
a written warranty, A t proved that he had purchased 
the milk from a dairy company under an m/ive- 
ment which stated that the dairy company 
“ purchase all milk sold hy them under a warranty 
of its purity from the fanners. A: agree to put the 
same on rail, thoroughly well cooled over a. re- 
frigerator , A guarantee it as such up to the time 
of delivery at the above address' : Held: the 
words “ A guarantee it as sueh ” in the agreement, 
ought to be construed as referring to the warranty 
of purity given by the farmers. A: so const rued, t lie 
agreement anion lit < a 1 to a written warrant) upon 
which resp. was entitled to rel\ under seel . 25. 
.Iacki.INij r . Lakteii (1912). 1 05 I .. T. 21 : 76 
.1. \\ 25*2 ; 19 L. (i. H. 632 ; 23 <’o\, <\ (’. 51, |). (\ 


213. Deliveries after expiration of 

contract.] __ written contract for tlie sale of 
warranted pure new milk having expired, the 
seller continued to supply milk to the purchaser. 
Both during the period of the written contract Ac. 
subsequently a label was attached to each churn 
containing the words, “ Pure new milk,” the* 
names of both seller & i>urehaser, the quantity, 
A: the date : — Held : the* label was a sufficient, 
written warrant y within 1875 Act , s. 25, in mspea t 
of milk so delivered after the expiration of the 
written contract. — Lewis v. Weather itt (1909), 
109 L. T. 367 ; 73 J. P. 164 ; 25 T. L. B. 226 ; 
7 L. G. B. 502 ; 21 Cox, C. C. 789, D. C. 

214. Disclaimer of responsibility after dellvery.J 

—The addition of the words ” hut without 
accepting any responsibility after delivery ” do 
not affect a warranty so as to make it unavailable 
as a defence* under 1875 Act, s. 25.— Wilson v. 
Playlk (1903), 88 L. T. 551 ; 07 J. P. 263 ; 1 
L. G. K. 870 ; 20 Cox, C. C. 433, 1). C. 

Annotation : — Folld. l*lo wright r. Burrell, [1913] 2 K. B. 362. 

215. .] — Applt. being charged under 1875 

Act with selling milk that was not of the nature, 
substance, Ac. quality of the article demanded by 
the purchaser, proved that the milk had been 
bought by him from a co. under a written agree- 
ment & had been sold by him in the same state 
as when it was purchased. The agreement pro- 


217. Contract for supply of “new milk.”; 
By u memorandum of agD'cmcnl niad<* lid ween 
a dairy co. A: resp., the former agreed to sell A^ 
the latter to purchase certain quantities of “ new 
milk ” at specified prices to he delivered at resp.’s 
station. Nothing was said in the memorandum 
(hat any warranty would accompany the milk, 
but attached to each of the churns in which the 
milk was delivered to resp. was a label with the 
words, “ guaranteed pure unskimmed milk with 
all its cream.” On a prosecution of resp. under 
1875 Act , s. 9, for having sold some of the milk from 
which ten per cent, of the original hit had been 
abstracted so as to affect injuriously its quality, 
substance, or nature, A without making disclosure 
>f the alteration, resp. relied as a defence under 
25 on a written warranty, which lie alleged 
was contained in (I) the said memorandum ol 
agreement A (2) the said written label: — IlehL: 
[1) the written label did not form part of the 
contract between the dairy co. A resp.. as there was 
:io thing to connect, it- with the memorandum of 
igreemcnt, A therefore, the two documents could 
lot be read together as constituting a written 
warrant y ; A (2) the provision in the memo- 
*anduin of agreement for the supply of “ new milk 
lid not constitute a written warranty within 
icct. 25, as the words new milk ” did not warrant 
.hat the milk would he genuine milk. — Dewey r . 
?aulkxek. 119231 1 K. B. 315 : 92 L. J. K. B. 318 ; 


hereby guarantee to supply you with 
milk under the same conditions as the 
extrix. & exors. of the lato A. arc doing, 
A guarantee* the milk to be* pure & all 

J. — VOL. XXV. 


that in required hy Pure Food & Jleolth 
Acts ’* : — Held : the document did not 
amount to a * 4 written warranty *' of 
the nature, Kiibstance, 8: quality of the 


milk demanded within Health Act, 
1890. H. 71.— O’Connok r. KIUMIK, 
f 1 909) V. L. i?. 166. -AUS. 
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Sect . 4. — Warranty as a defence: Sub-sect . 1, C.; 
1 1.2 , A.] 

128 L T. 002 ; 87 J. P. 45 ; 39 T. L. R. 130 ; 07 
Hoi. Jo. 310 ; 21 E. G. R. 96 ; 27 Pox, C. V. 388, 

I>. a 


Hub-sect. 2. — When Available. 

A. In General . 

1875 Act, «. 25 ; 1899 Act, s. 20. 

218. In respect of what offences — Offences 
under 1876 Act, ss. 3, 4 & 9.] — Elliot v. Pilcher, 
No. 208, ante . 

Importance ol article Insufficiently marked.] 

— See No. 380, post. 


was otherwise than as demanded when they sold 
it : — Held : except for the label there was no 
evidence of defts.’ knowledge of the contents of the 
jar, Ac the label was not sufficient evidence to 
support the finding of the justices that defts. had 
reason to believe that article was otherwise than as 
demanded ; & therefore the conviction must be 
quashed, although had the justices found merely 
that they were not satisfied as to defts.’ belief that 
the article was in accordance with the warranty the 
conviction might have been supported. — Blaydon 
Co-operative Society v. Young (1910), 80 
L. J. K. B. 417 ; 115 L. T. 827 ; 80 J. P. 451 ; 61 
Sol. Jo. 57; 14 L. G. R. 1149; 25 Cox, C. 0. 
580, D. C. 

221. Article “sold In same state as when 
seller” purchased It — Onus of proof.] — Jones 
v. Bertram, No. 219, ante. 


219. “ No reason to believe that article was 
otherwise.” j - -B., a refreshment contractor, had 
n. written contract to be supplied with pure milk. 
The milk was delivered to B., at 10.30 a.m., & 
the lactometer showed standard milk. Part of 
it, when w>ld at 7.30 p.m., was found to contain 
35 per cent, of added water. The magistrate 
dismissed the summons, holding that B. had no 
reason to believe, the milk had been tampered 
with: — Held: the magistrate, was wrong, At 
lie ought to have found that the milk, when sold, 
was in the same state as when it was delivered to 
the seller, & case remitted to find that fact. 

It is not enough that resn. had no reason to 
believe the state of the milk had been changed 
while in resp.’s premises. The burden is on him 
to prove that it was not changed (Oolltns, J.). — 
.Jones r. Bertram (1891), 58 J. I*. 478 ; 10 T. L. R. 
28;>, I). (!, 

1 ''/'//fi'hrm ; - Consd. Pugh i\ Williams (1917), 80 L. J. K. B. 

2^9. - Effect of label. | — On an information 
before justices, under 1875 Act, s. 0, for selling 
an article of food not of the nature, substance, Ac 
quality demanded, defts. relied on a written 
warranty from their vendor. The article de- 
manded was blackberry jolly, Sc there was a label 
on the jar in which it was sold with the words, 

** bluest Quality Blackberry Jelly. Prepared 
from the choicest fruit of the season Ac fruit juice ” 
The analyst certified that the sample contained 
at least 2 Per cent, of apple pulp, he stated in 
evidence that lie believed that the sample con- 
sisted of two-tliirds apple & one-third black- 
berry. Evidence was given for defts. that the 
jelly was sold as it was purchased, & that they 
had no reason to believe it to be otherwise than as 
demanded. The justices, however, found that 
defts. wore aware that the contents of the jar were 
not of the nature, substance, Ac quality demanded, 
Ac that they had reason to believe that the article 


222 . 


.] — See, also, Nos. 226, 227, post. 

Failure to test article.] — Applt. who 


J — - »» »■ -V 

was a local foreman in the service of a co. sold milk 
on their behalf winch was found upon analysis 
to contain twelve per cent, of added water. The 
milk in question had been consigned by one T. 
by railway in two cans, each of which bore a 
label with the words, “Warranted genuine new 
milk with all its cream on.” There was also a 
written agreement between T. Ac the co. whereby 
T. agreed to supply the co. with genuine good milk 
of the best quality with all its cream on. The 
applt. stated that the milk in question was served 
by him in the same state as he got it from the 
cans, but admitted that he had not tested it, 
though the milk had travelled a distance of ninety 
miles Ac a lactometer had been supplied to him 
for that purpose. Upon the above facts the 
justices convicted applt. under 1875 Act, s. 6: — 
Held: the conviction was right, inasmuch as 
applt., though a servant, was a seller of the milk ; 
also, sect. 25 which exempts a purchaser in certain 
coses, had no application ; Ac even if it had, applt. 
had not brought himself within its provisions. — 
Hotciiin r. thNDMAHSH, (1891] 2 Q. B. 181 ; 00 

Ur £• 14t * ; 05 ** T. 149 ; 55 J. p. 775 ; 39 
W. R. 007 ; 7 T. E. R. 513, I). O. 

ii/> ^Wfl Br< > wnt\ Foot (1892). Cl L. J. M. C. 

110. tfentd. Caldwell V. Bethel], (1913] 1 K. B. 119. 

223. Effect of subsequent alteration.] — 

Jones v. Bertram, No. 219, ante. 


224. 


Not amounting to adulteration.] 

— A purchaser of milk with a written warranty, 
who has added a preservative to such milk, cannot 
rely upon 1875 Act, s. 25, even although the 
addition of such preservative is not complained 
of as an adulteration. — Hennen v. Long (1904). 
90 h. T. 387 ; 68 J. P. 237 ; 2L.G. R. 437 ; 20 
Cox, C. 0. 608, D. C. 

.] — See , also, Nos. 225-227, post. 


PART II. SECT. 4, SUB-SECT. 2.— A. 

SIS 1. * 4 Xo reason to Minx that 
article was otharu'isr.” J— He»i>. pur- 
chased milk from II. under a written 
t, whereby H. had agreed to 
dally a certain quantity of milk 
to reap. & had warranted that all milk 
should bo pure & unadulterated new 
milk with all Ua cream Ac should 
conform to the tdandard fixed by' the 
liogulationa mode under Food & Drugs 
Act. 1908, Sc that such warranty should 
apply to every morning At afternoon 
instalment of milk supplied by H. to 
the vendor. The milk when sold to 


in v! h ? Bame condition 
as when he bought It from H. Sc he 

Tv ^t i0n to believe that it was 
otherwise than standard milk : — Held : 

t fe° agreement was a 
w j£hln kood & Drugs Act, 
n/..?' ^ afforded a good defence. 

alETEAu ST* 1 **’ 1,9231 s - A - 

„f'~ drticle 9oid in same state as 

Whether all 
preconf^ taken— <^uesHon 
a Pcwco charged with 
adulterated article of food 
proves that he took a written war- 


ranty specially supplied to him with 
the article by a reputable vendor, Sc 
had no reason to suspect anything 
wrong with the same Sc sold it In the 
Bame state as he received It, primd fads 
he had taken all reasonable procau- 
tions against committing an offence 
against the Health Acts out in every 
case It is a question of fact for the 
magistrates to decide whether reason- 
able precautions have been taken. — 
lUDERr. Dunn. H908J V. L. R. 377.— 
Ai/Si 

f* -1 — The evidence given in 

support of a complaint framed on the 



Part II.— Adulteration and Impoverishment. 


99 


225. Delivery to seller at railway station.] 

-Resp., who kept a dairy at E., having been 
summoned under 1875 Act, s. 0 for selling milk 
which was deficient in fat, set up the defence under 
1875 Act, s. 25 that she had purchased the milk as 
t he same as that demanded of her by the purchaser, 
A with a written warranty to that effect, A that 
she had sold it in the same state as when she 
purchased it. She had entered into a written 
contract for the purchase of “ sixteen gallons of 
pure new milk with all its cream, delivered daily, 
carriage paid, to W. station,” & while this contract 
was in force a number of chums of milk arrived 
at W. station consigned to resp. from a station in 
Derbyshire, & were labelled, ” warranted x>ure 
new milk with all its cream, pursuant to contract.” 
The churns remained on the platform at W. station 
for nearly an hour, when they were taken away by 
resp. to her dairy. On the same morning part of 
the milk was sold, which was found to be deficient 
in fat. It was proved that the milk when sold by 
resp. was in the same state as when she* received 
it. at W. station, but there was no evidence as to 
whether it was in the same state as when it was 
delivered by the seller at the station from which it. 
was sent, or when taken from the train on its 
arrival at W. : — Held : (1 ) the place of delivery 
of the milk to resp. was at W. station, A not at the 
station from which it was sent ; (2) the purchase* 
took place when she received the milk in her van 
at W. station ; & (8) as she had proved that she 
sold the milk in the same state as she had received 
it at that- station, she was thereby discharged from 
the prosecution under 1875 Act, s. 25 . — Sandkhs 
r. SADLER (190(5), 95 L. T. 872 ; 71 J. P. 8 ; 28 
T. 1 4. R. 11 ; 5 L. G. It. 240 ; 21 Cox, C. O. 810, 
P. 0. 

Annotations : — As to (2) Refd. Elder r. Bishop Auckland 

Co-op. Soc. (1917), 8« L. J. K. H. 1412. As to (3) Distd. 

Pugh v. Williams (1917), 8<> L. J. K. B. 1107. Refd. 

Hurgravcs r. Spackman (1907), 52 Sol. Jo. 122. 

226. Onus of proof.] — Kesp. was 

charged, under 1875 Act, s. 0 with selling milk 
not of the nature, substance, A quality demanded. 
It- was proved that the milk was deficient in fat. 
Kesp. had purchased the milk under a contract in 
writing, by which a farmer agreed to sell A deliver 
a quantity of milk, fresh A with all its cream, daily 
at K. station ; but the responsibility of the farmer 
with regard to the quality, A condition of t lie milk 
was to cease upon the arrival of the milk at the 
station. The milk in question arrived at the 
station, & was fetched away by resp. after the milk 
had been at the station for a substantial interval 
of time. Resp. called no evidence to prove that 
the milk had not been tampered with during that 
interval. Kesp. relied upon the warranty as 
defence to the charge : — Held : resp. was not 
entitled to rely upon the warranty as a defence to 
the charge, as he had not satisfied one of the con- 
ditions of sect. 25 A proved that he sold the milk 
in the same state as when he purchased it. - 
Pugh r. Williams (1917), 80 L. J. K. Ji. 1107 ; 


S&VwARcC*'"' » 

4nnotations : — Folld. Elder r. Bislmp Auckland Co-.m 

Sffi k ‘!?i.V&U L L J T?K^ ,m - Mi “ W - 

227. 


~ Heaps., retailers, pur- 

chased milk from a dairy fanner under a rout met 
by which the latter agreed “ to supply . . , milk) 
carriage paid,” with a warranty of quality. The 
milk was delivered to the proper railway* station 
at 5.18 a. in. A was fetched away by reaps, at. 

8 a.m. the same morning by their servant, lie 
poured the contents of the can into two smaller 
cans, A then took them round for distribution 
among rosps.’ customers, lie had no authority 
to sell milk to anybody except members of resp. 
society who previously ordered a supply. While 
so delivering the milk the servant sold a small 
quantity to a non-member, the agent of applt. an 
inspector of weights A measures, which was 
deficient in qualit y A not of the nat .ure, substance 
A quality demanded. When charged under 
1875 Act, s. (I, reaps, gave due notice under 1899 
Act, s. 20 (1) that they intended to rclv on the 
above* warranty by virtue of 1S75 Act, s. 25. The* 
magistrate found that jvsps. purchased the* milk as 
the saint* in nature*, substance*, A quality as that 
de*nmnde*d by applt. A that t hey sold it in the same* 
state as when they reeeiveel it from the* railway e*o. 
A Intel no reason to helie*ve* at the* time of the Hah* 
t-o applt. that the* milk was otherwise than e»f the 
nature*, substance* A quality demanded. Ne> 
evieleuiee* was offered by reaps. be*fe»re* t he* magis- 
trates dealing with the* pe*rie>el which e*]apse*d 
betwe*<*ii the arrival of the* milk at the* station 
A its be*ing fetched by lvsps. : -livid: (1) on 
the* construction e»f the contract, the* milk was 
purchased by resps. within the me*aiung e»f 1875 
Ae*.t when delivered at the* railway station, A 
consequent! y the* burden of showing what 
happened afterwards to the* milk was e»n them, 
which burden they had not disediargcej A the*rc- 
fore* the* ele*ft*ne*e* give*n by 1875 Ae’t, h. 25 was ne>t 
suhstantiate*d ; (2) in wiling to applt. resjis.* 

se*rvant had not act-cel without their mithemt-y, 
but liael emly misuse*d t-h<* actual aiil-bority to se*ll 
which t-h<*y hael given him, A tlierefoiv re-s]». liael 
sold the? milk to applt. within 1875 Aet, s. (J. - 
Klil*:h r. Hisiien* Art kl\ni> Go-opeka'I'ivk 
S oe iETV, J/n>. (1917), 89 1.,. K. II. 1412; 117 

1 j. T. 281 ; 81 .1. I\ 202 ; 88 r r. I/. It. 401 ; fil 
Se)l. Jo. 598 ; 15 L. (i. It. 579 ; 20 Cox, V. C. J, 
D. 0. 

A nnotatUm : — l<> (2) Rofd. llucklagliinii r. JUie/k (1918), 

120 L. T. 84. 

228. To whom available -Servant. j~ ll<m bin 
v. 11 IN DMAltsil, Ne>. 222, untv. 

.] - See, not r, 1890 Act, s. 20. 

229. Immediate purchaser.] — Jioknk r, 

Van Tiiomp, Ne». 19(1, ante. 

230. .; liAlUiUKAVKS V. SPACKMAN, 

No. 192, ante. 


wording of Health Act, 1900, h. 97, 
waa of such a nature, that it was 
sufficient to establish a primd facie 
case that deft, had committed an 
olleneje : — Held : deft, was entitled in 
these circumstances to avail himself 
of the defence that he had purchase*! 
the food, with a written warranty 
A had sold it in the same state as it 
was supplied to him. — Moyle r. 
La n Mia an, [1909] S. It. Q. 195.— AUS. 

flow established.] — 


The defence of “all reasonable pre- 
cautions," is not established by proof 
that deft, purchased the article from 
a reputable firm ; that he paid the 
highest market price? for it; that he 
sold it in the state in which it was when 
he bought it ; that he believed it to bo 
pure l>oeauHc during a period of recent 
years a numlier of samples of the same? 
class of article*, purchased from the? 
same seller, hud l>een taken hym 
deft . *h premises for analysis by health 
officers, without resulting complaint. 


Semitic . the aliovc defence would 
ve ben*ii *d If it had Iwen also 

t ved that any of the samples men- 
med hael been analysed anywhere? 

about the time? of tho 

rchase* by deft, neiw In ejuimlon. 

A written warranty from the? *-* 
not esse*ntial in order to 
b de'fe-nce ot “ all re os . 

id ions " ne>r is sue-h a warranty b 

elf conclusive.- AI. UK IJ r. FHO* r 

WlNPHOK, (19I4J V. L. It. 4 48.—- 


AtHi* l 


1 ! 2 
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Foot) and Drugs. 


Sect . 4. — Warranty as a defence: Sub-sect. 2, A. 
& B . (a) (6); sub-sect . 3. Seel. 5: Nu5- 

seef. 1, <4.] 

231. Immediate seller affirming 

warranty of seller’s vendor.]— Rees t\ Davis, No. 
212, aw/c. 

232. J — .Tackling r. Carter, 

No. 2 Iff, 

/I. X of ice of Defence. 

{( i ) 7\> Dure baser. 

See 1875 Act, s. 25 ; 1890 Act, h. 20. 

233. Sufficiency of notice— “ Copy of warranty M 

-Copy of label. |~ Irving v. (’allow Park Dairy 

(Jo., i/rn., Bacon t\ Same, No. 103, ante. 

234. — — - — Original warranty Indorsed with 

supplementary warranty.] -An information having 
been laid by reap, against applt. under J875 Act, 
k. ff, applt-.’s Holi'H. sent on Nov. 2, to resp. the 
following notice : “ We beg to give you formal 

notice that our client purchased the same butter 
with ft written warranty from (t. L. The following 
is a copy of the warranty in question : * We 

guarantee all butters sold by us to be absolutely 
pure ; guaranteed pure butter within the 3rd 
A 7th sects, of the Margarine Act, 1877.’ Deft. 
intends to rely on the foregoing as a defence to 
this summons.” 

On Aug. 4, applt. had purchased the butter of 
the wholesale house, A on the invoice was 
Htated : ” We guarantee all butters sold by us to 
b<* absolutely pure.” Applt. was dissatisfied 
with this, A, when going to the wholesale* house the 
following we*e*k, A after the butter w'os delivered, 
took the invoice to tin* wholesale house, who put 
on it : ” Guaranteed pure butter in accordance 

with the 3rd A 7th sections of the Margarine Act, 
]887. In case of samples being taken for analysis. 
Hhow this warranty to the inspector ” z—lleld : 
the notice of Nov. 2, was a good notice of a defence 
under sect. 20 of 1800 Act. Farthing v. Parkin- 
son (1001), 00 Is. T. 789 ; 08 .1. J\ 953 ; 2 L. (1. R. 

080 ; 20 Oox, (J. 0. ffffl, D. (J. 

235. Time for giving notice — “Within seven 
days sent “ — Notice posted within seven days — 
Received by purchaser after expiration of seven 
days.) - In the absence of any words in 1800 Act, 
s. 20. sub-H. 1, indicating that the word ” se*nt ” 
is used with any other than its ordinary meaning 
of “ dispatched ” it must he const rued as bearing 
that meaning, A if a copy of the warranty with 
the writ ten not ice is posted to the purchaser within 
seven days from the issue of the summons, it is 
“ se*nt- ” in compliance with the requirement of 
the sub-sect*., although it does not reach him till 
after the expiration of the seven days. — Retail 
Dairy Co., Lti>. v. Plakke, [1912] 2K. 11. 388 ; 

81 \s. J. K. B. 845 ; lOff h. T. 848 ; 7ff J. P. 282 ; 
28 T. \s. R. 301 5 10 b. C«. R. 517 ; 23 Oox, 0. 0, ff, 
D. O. 

Mentd. Price r. Webb, 110191 2 K. 11. 3G7. 

(6) To Warrantor. 

See 1875 Act, s. 25 ; 1899 Act, s. 20. 

236. Time for giving notice — Need not be sent 
within seven days after service of summons.]— The 
words, in 1899 Act, s. 20, sub-s. 1, “ within seven 
days after service of the summons ” do not apply 
to the notice to be sent to t he warrantor, but merely 
apply to the notice to be sent to the purchaser, 
A that as regards the notice to the warrantor it is 


sufficient if it has been sent before the magistrate 
comes to determine whether the warranty is a 
good defence. Semble : the ct. were not bound to 
grant an adjournment of the hearing in order to 
enable deft, to give notice to the warrantor of his 
intention to rely on the warranty as a defence. — 
Marcus v. Crook, [1914] 3 K. B. 173 ; 83 L. J. 
K. B. 1370; 111 b. T. 101 ; 78 J. P. 430 ; 30 
T. I i. R. 538 ; 12 L. G. R. 023 ; 21 Cox, 0. 0. 328, 

l) (< 


Suji-sEtT. 3 . — Giving False Warranty. 

Sec 1875 Act,, s. 27 ; 1800 Act, s. 20 (5) (ff). 

237. Who may be liable— Company .] — A joint 
stock co. incorporated under Cos. Act can be 
convicted of an offence under 1800 Act, s. 20 (6). — 
OiiUTEit v . Freeth A Pocock, Ltd., LI Oil] 2 
K. B. 832 ; 80 b. J. K. B. 1322 ; 105 L. T. 238 
75 ,1. P. 430 ; 27 T. L. B. 407 ; 0 L. G. R. 1055 
22 Cox, 0. (J. 573, D. C. 

A n notations : — Apld. TI. r. Aseanio l‘uek & Paict* (1912), 

7(5 J. P. *1H7. Consd. JMoukcII v. L. & N. VV. Ky. 11917] 

2 K. B. S3(i. 

238. Venue of prosecution — Warranty not 
given within jurisdiction of court.]— An informa- 
tion was preferred in the Chjrkenwcll police ct. 
by an inspector of nuisances for the district-, 
charging deft, with having, contrary to 1875 
Act-, s. 27, given a false warranty in writing with 
respect to milk sold A delivered by him to a 
dairy co. The sale, delivery, A giving of the 
warranty had all taken place outside the limits of 
the jurisdiction of the* Olerkenwell police ct. ; 
but the* inspector had, wit h a vi(*vv to a prosecution 
against the dairy co. under 1875 Act, s. ff, obtained 
a sample of the milk in the course* of its delivery 
by them, within the? jurisdiction of that ct., to 
purchasers from them, A had submitted the 
sample to the* public- analyst of the district, who 
certified that it contained a percentage of added 
water : — Held : a metropolitan police magistrate 
sitting at the Glerkemvell police court had no 
jurisdiction under 1875 Act-, to hear A determines 
the* information against- deft. 

It- seems to me not open t-o question that the* 
words “ when tlu* analyst, having analysed any 
article,” at the commencement of the sect., 
[1875 Act, s. 70 J, must be interpreted to mean the 
euflie'ial analyst appointed under s. 10 as analyst 
of all food A drugs sold within the district for 
which he is appointed, A the inspector of nuisances 
appointed for any district or place can only require 
the analyst, if there be one, for that district to 
analyse the suspected samples A give his certificate.* 
under sect. 13. We take it, therefore, that an 
inspector of nuisances could neither insist upon 
procuring a sample* in a district for which he is not 
appointed, nor eoulel an analyst not appointed t-o 
act for such district give any valid A effectual 
certificate of the result of his analysis under 
sect. 13 (Hawkins, ,J.). — R. r. Smith, [1890] 1 
Q. B. 590 ; 05 h. J. M. C. 104 ; 74 L. T. 318 ; 
00 ,1. P. 372 ; 44 W. R. 492 ; 12 T. L. R. 301 ; 
40 Sol. Jo. 389 ; 18 Cox, C. V. 307, D. i\ 

Annotation* : — Conid. Manners t*. Tyler, [1902] 1 K. B. 901. 

Retd. Hull r. Horanell (1904), 92 L. T. 81. 

See, note, 1899 Act, s. 20 (5). 

239. Successive warranties.] — Pro- 

ceedings for giving a false warranty in respect of 
an article of food cannot be taken, under 1899 
Act. s. 20 (5), before a ct. having jurisdiction in the 
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place where the article in question was purchased 
for analysis, if the warranty was not given within 
the jurisdiction of that ct. unless it was given t 
the person from whom the article in question was 
purchased for analysis. The sect does not con- 
template or provide for a series of successive 
warranties. — Manners v. Tyler, [1902] 1 K. B. 
901 ; 71 L. J. K. B. 5S5 ; 80 1,. T. 710 ; (91 .1. P. 
800 ; 50 W. II. G04 ; 40 Sol. Jo. 501 ; 20 Cox, F. F. 
222, D. C. 

240. Place where warranty received.] 

G KIMBLE Su CO. V. PltESTON, No. 010, post. 

241. Limit of time for proceedings — Whether 

twenty-eight days or reasonable time— Proceedings 
against original seller of perishable article— 1879 
Act, s. 10.] — On a purchase of milk for test pur- 
poses tin* vendor was charged with an offence 
against 1875 Act, s. 0, but tin* charge was dis- 
missed on proof that it was sold to the vendor with 
a written warranty. Thereupon a summons was 
issued against the warrantor for giving a false 
warranty contrary to sect.. 27, but this summons 
was not served upon the warrantor within twenty- 
eight days of the purchase of the milk for test 
purposes: — Held: under 1879 Act, s. 10, the milk 
not having been purchased of the person charged 
with giving the false warranty for test purposes, 
it was only necessary that the summons should 
have' been served upon him within a reasonable 
time. — Cook v. White, ri890] 1 Q. B. 281 05 

L. M. F. 40: 74 L. T. 53; 00 J. 41 

W. K. 409 ; 12 T. L. It. 192 ; 40 Sol. Jo. 317 18 

Annotation : — Apld. Whitaker r. Pomfret, 11 U02 J J K. B. 00 

Sec, hou'j 1899 Act, s. 19. 

242. Six months.] — Proceedings under 

1899 Act, s. 20 (0), against the original vendor of 
an article of food or drug for giving a false warranty 
in writing in respect of it to a purchaser, must 
be commenced within six calendar months from 
the date of the giving of the false warranty.- - 
Whitaker r. Pomfhet Brothers, |I902| 1 

K. B. 001 ; 71 L. J. K. B. 353; 80 L. T. 420 ; 

00 J. P. 408; 50 W. B. 393 ; 18 T. L. B. 2,55 20 

Fox, (J. C. 180, I). C. 

A n notation : — Refd. Evuns r. Wcathoritt (1!)07) 7(> L. J. 

K. B. 028. 

243. — Continuing warranty. On 

Aug. 9, 1910, applts. a firm of wholesale milk 
dealers, agreed to supply to a firm of retailers all 

1 he milk which they might require at one of their 

branches, A on the same date applts. gave a 
written warranty as to the quality of all the milk 
which might thereafter he supplied by them to tie* 
retailers. On Jan. 17, 1911, applts. supplied 
milk under the contract, which was not in accord- 
ance with the warranty, & on Feb. 15, 1911, an 
information was laid charging applts. with an 
offence under 1899 Act, s. 20 (0) ; — Held : the six 
months within wliieh the information had to be 
laid ran from Jan. 17, 1911, A the proceedings 
were, therefore, commenced in time.- -Thomas, 
l/rr>. r . Houghton, L1911] 2 K. B. 959; 81 

L. J. K. B. 21 ; 105 L. T. 825 ; 75 J. P. 523 ; 9 
L. G. B. 1142 ; 22 Cox, F. F. 028. 

244. What defences available — No reason to 
believe that warranty false.] — Applt. was charged 
under 1875 Act, s. 27, with giving a false warranty 
in writing to a purcliaser in respect of an article 


sold by applt. When applt. sold t he art ido 
he did not know, & had no reason to believe, that 
the warranty was false Held : he was not liable 
to bo convicted. Hkiibysiiire r, flout istov 
1 1807 J 1 Q. H. 772 ; (Hi I.. .1. q. R. -,(i l 7<1T 
(124 ; (H J. 1*. 374 ; 15 W. H 527 ; 13 T 1..' 1{. 
3i7 ; 41 Sol. Jo. 191 ; 18 Cox, 0. (\ 009, D. (J. 

245. Reason to believe that warranty true 
* Abstraction in transit.] - Bvsp. a fanner at S., 
entered into a contract to supply to a retail 
purveyor at A. station, new milk with all its 
cream, with a written warranty to that effect. 
On arrival it- was found that the milk had had 
abstracted 10 per cent, of its fat, & upon the 
retailer being summoned under sect. 9 of 1875 
Act, he showed that it was part of a consignment 
received at A. station from reap, wit h the warranty. 

Besp. having been summoned under 1899 Act, 
s. 20 (0), for having given a false warranty, while 
admitting the abstraction of fat between N. & A. 
stations, proved to the magistrate’s satisfaction 
that at ik from the handing over of the milk to the 
railway eo. at S. to the delivery at A. he had 
reason to believe the statements in the warranty 
were true. The magistrate thereupon dismissed 
the summons: Held: 1 lie magist rate was right. - 
Oatley v. Lemon (1905), 92 L. T. 200 • ((9 J. P. 
103 ; 3 J,. <«. B. 315 ; 20 Fox, F. F. 791, I). F. 

246. Sale by seller of article warranted 
by sellers' vendor.] -Applts. who were wholesale 
dealers in milk, were summoned for giving a false 
warranty contrary to 1899 Act, s. 20 (0). Applts. 
had given a written warranty to J. a sample of 
the milk sold by J. was found to be deficient in 
milk fat. The milk from which the sample wiw 
taken was supplied to applts. under a warranty 
from tin* farmer who supplied it. A: the particular 
consignment also bore a ticket- warranting tin* 
milk to be pure milk wit h all its cream. No sample 
of this consignment was taken by applts. & 
nothing was done to it- before it was sent- to J. 
Applts. had always found that the milk supplied 
by the farmer was up to warranty. Various 
precautions were taken by applts. to ensure the 
purity of the milk supplied to them by farmers, 
6i they had taken samples of thirty-live consign- 
ments on the day in question, but no sample of 
the milk supplied by this particular farmer. The 
justices convicted applts. A the conviction was 
affirmed by quarter sessions ; field : under 
Jud. Act, 1891 (c. 10), t ho High ft. had power to 
draw t lx* proper inference from tin* f/wts stated 
in the case, & the justices ought to have come to 
1 he conclusion on the faetsthat applts. had reason 
to believe that the statements contained in the 
warranty were true, <V therefore the conviction 
must be quashed.- ~ Dairy Sitim.y Fo., Lti». r. 
Houghton (1911), 100 L. T. 220; 70 .1. 1*. 43; 
28 T. L. B. 91 ; 10 L. F. B. 208 ; 22 (’ox, F. F. 


4. 1). F. 


r. 


Sect. 5. 
Sub-sect. 1. 


PRO CEED INGS against offenders. 


-Institution of Proceedings. 

A Iti ( Jr nprnt . 


See 1875 Act, s. 20. 

247. Institution Service of summons.; 


PART II. SECT. 5, SUB-SECT. l.—A. against Pure Food Act, 1D0H, may be 
b. Institution — Authority to prose- Instituted by any person under the 
— A prosecution for an offence general authority given by Much & 


Penult left Art, 
iroaceule not 

pi ven by Pure 


I HOI. h. 4, the right to 
having exir — 

Food Act, lb«8. 



Food and Drugs. 


SscL Proceedings against offender*: Sub-sect, 


prosecution under the Sale of Pood & Drugs Acts 


An information was laid on Sept. 17 against deft, 
co., registered under Co. Acts, for an alleged offence 
in respect of certain drugs purchased on Aug. 22 
preceding, k on the same day a summons was 
lamed. On the summons coming on for hearing 
on Oct. 17 objection was taken & upheld that the 
summons had not been properly served, not having 
been served at the registered office of the co. On 
Oct. 30 a fresh summons was issued purporting 
to be issued pursuant to the information of Sept. 17 , 
This summons was duly served at the registered 
office of the co. but after the expiration of twenty- 
eight days from Aug. 22 : — Held : the prosecution 
was not instituted within twenty-eight days from 
the time of the purchase of the drugs as required 
by 1809 Act, s. 19. — Cowling v . Taylor’s Drug 
Co., Ltd. (1001), 0(5 J. P. 11. 


248. Laying of Information — 6c issue of 

summons.) — A prosecution is instituted within the 
period required by 1899 Act, h. 19 (1), if the in- 
formation is laid 6c the summons issued within 
twenty-eight days from the purchase of the 
article (by an inspector) in respect of the sale of 
which the prosecution is instituted ; 6c service 
of the summons is not necessary within the twenty- 
eight days in order to comply with the require- 
ment of the sect. — Beardsley v. (1 hidings, [ 1901] 
1 K. B. 817 ; 73 L. J. K. D. 378 ; 90 L. T. 051 ; 
98 J. P. 222 ; 5 3 VV. H. 78 ; 20 T. L. H. 315 ; 48 
Sol. Jo. 352; 2 U (i. It. 719; 20 Cox, C. C. 
015, 1). C. 

Annotation# : -Conid. Brooks r. Ragshuw, | U)011 2 K. B. 

70S. Reid, lie Voxutious Actions Act, 1800, lie Bonier, 

111)1 1] 1 K. 13. 122. 

249. — *- An information was laid 

6c a summons issued thereon within the twenty- 
eight days, but, the summons not having been 
served within tho time prescribed by 1899 Act, 
s. 19 (2), it was allowed to drop, A, after the expira- 
tion of the i wenty-eight days, a fresh summons 
was applied for on the same information & issued : 
— Held : there having been no adjudication on the 
merits of the first summons, a second summons 
could be issued on the information ; & it- was 
immaterial that the second summons was issued 
after the expiration of the twenty-eight days, the 
information, which was the institution of the 

i )rosecution, having been laid within that time. — 
Jrooks v . Bagshaw, j 1904 1 2 lv. 11. 798 ; 73 
L. J. lv. 11. 839 ; 91 L. T. 535 ; 98 J. P. 514 ; 53 
W. It. 13; 20 T. L. It. 955 ; 48 Sol. Jo. 923; 
2 L. (i. H. 1007 ; 20 Cox, C. i\ 727, D. C. 

Annotation# : — Apld. Williams r. Lotliereu, {19111) 2 K. II. 
262. Retd. Hr Vexatious Actions Act, 1806, He Boaler. 
110141 1 K.B. 122. 


250. Several samples taken —Separate informa- 
tions in respect of each sample.] — zV. contracted to 
supply a workhouse with milk to contain a certain 
percentage of cream ; to be tested on delivery 6c 


a reduction to b© made in the price in respect of 
any deficiency in cream ; & samples to be taken 
from each of the cans in which the daily supply 
was delivered. Samples were taken from five 
cans under 1879 Act, s. 3, & ft large deficiency of 
cream found in two samples: — Held: (1) the 
procuring of each sample was a separate trans- 
action, & A. was rightly convicted m a separate 
penalty in respect of each sample which was 
deficient in cream ; (2) the fact that A.’f contract 
with the workhouse provided for a reduction in 
price if the percentage of cream was below a 
certain amount did not affect the question whether 
an offence had been committed ; (3) evidence as 
to the samples from the other cans was rightly 
rejected. — Fecitt v . Walsh, [1891] 2 Q. B. 304 ; 
90 L. J. M. C. 143 ; 65 L. T. 82 ; 55 J. P. 729 ; 
39 W. B. 525 ; 17 Cox, C. C. 322, D. O. 

251. Procedure section repealed — Offence before 
repeal — Proceedings after repeal — Governed by 
repealing Act.] — B att v, Mattinson, No. 204, post, 

11, Conditions Precedent, 

252. Notification of intention to have article 
analysed.] — A police constable, by the direction 
of the inspector of weights 6c measures, bought 
gin from the barmaid of an inn with the intention 
of submitting it to analysis, lie then told her 
that lie was a police constable, 6c that he had 
purchased the gin for the purpose of analysis, 
but did not add “ by the public analyst.” The 
inspector afteiwards had the gin analysed by 
the public analyst, 6c obtained his certificate that 
it, was diluted, & the innkeeper was prosecuted 
under 1875 Act, ss. 20, 21, & summarily convicted 
of an offence against 1875 Act, s. 9 : — Held: the 
notification required by 1875 Act, s. 11 was a 
condition precedent to a prosecution under the 
Act, 6c the conviction must be quashed. — Barnes 
r. CuiPP (1878), 3 Ex. 1). 179; 47 L. J. M. C. 
85 ; 38 L. T. 570 ; 29 W. U. 935. 

Annotation# : — CoDld. Wlieeker r. Webb (1887), f»l J. J\ 

661 ; Monro r. Central Creamery Co. (11)12), 10(5 L. T. 

114. Refd. Sandy* v. Small (1878), 2(5 W. R. 814 ; 

Enniskillen Union Urdus, v, Hilliard (1884), 15 Cox, C. C. 

013. 

253. Sample taken In course of delivery.] — 

( 1 ) It- is not necessary, where a sample of milk in 
course of delivery is procured for analysis under 
1879 Act, s. 3, for the officer procuring such sample 
to notify to the seller or his agent liis intention 
of having tho sample analysed, or to deliver to 
the seller or his agent a portion of the sample 1 in 
accordance with the provisions of 1875 Act, s. 14. 

(2) A railway porter delivering milk at the 
place of delivery is not the seller’s agent under the 
principal Act 11875 Act]. — lioucii v. Hall (1880), 
9 Q. B. D. 17 ; 50 L. J. M. 0. 9 ; 44 L. T. 183 ; 
45 J. P. 220 ; 29 W. B. 304. 

Annotation # : — 4« to (1) Apld. Itolfc r. Thompson, [18921 

2 CJ. B. 19G Monro r. Central Creamery Co., 11912] I 

K. B. 578. 

254. Article not purchased for test pur- 


to any oHloor or person by name or 
rieHUmation. - Bkihnokei.d v. Kkouh 
(1912), 13 C. L. It. (501. — ADS. 


J— Sale of Fowl Ac Drug* Aet, 
. eon fern on the Local Government, 
Board & the Board of Agriculture 
& tho corresponding Boards iu Scotland 
& Ireland powers la default of action 
by the Local Authority to iiiHtitutc 
proceedings at tho instance of their 


ottteorB against persons infringing Sale 
of Food Ac Drugs Acts, 1875 & 1899, 
Ac prescribes procedure to bo followed 
in such protHvution : — JJcki : the 
exercise of these powers was optional 
Ac not obligatory ; the officers of those 
Boards were entitled to institute 
pnKvedings as private individuals in 
the method proscribed by Sale of Food 
A: Drug* Act, 1875 ; A: they were not 
limited in prosecution ut their instance 
to the procedure prescribed by the 


Act of 1899. — Falcoxkk r. Whyte, 
[1908] S. C (J.) 40 : 45 Sc. L. It. 610 ; 
15 S. L. T. 1038.— SCOT. 

PART II. SECT. 5, SUB-SECT. 1.— B. 

d. Xoti/ication of intentum to have 
nrticU o nati/xr/i- - So ni pit taken at place 
itf fU'lirrrit — Hnrelta#e by public officer. J 
— A puldic officer obtaining a sample 
of goods ut the place of delivery to 
the purchaser, is under no obliga- 
tion to notify to the seller or the seller'll 
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poses — Purchase by private purchaser.] — P arsons 

Birmingham Dairy Co., No. 31, ante. 

255. .] — Buckler v. Wilson, No. 

32, ante, 

256. Admission by seller of offence.]-— 

The notification required by 1875 Act, s. 14, to 
be given by an inspector after the completion of 
a purchase of his intention to have the article 
purchased analysed by the public analyst is a 
condition precedent to a prosecution under the 
Act & cannot be dispensed with although there 
is a contemporaneous admission by the seller 
of an offence against the Act. An analysis of the 
article purchased is also in similar circumstances 
a condition precedent to a prosecution. — Smart 
A Son v. Watts, [1895] 1 Q. B. 210 ; 64 L. J. M. C. 
89 ; 71 L. T. 768 ; 59 J. P. 54 ; 43 W. R. 379 ; 
11 T. L. R. 144 ; 39 Sol. Jo. 135 ; 18 Cox, 0. 0. 
62 ; 15 R. 154, D. C. 

Annotations ; — Reid. II. v. Smith, [1896] 1 Q. B. f>96 ; 

Grimblo v. Preston (1913), 30 T. L. It. 119; Girling; v. 

Child (1921), 124 L. T. 700. 

Prosecution under 1907 Act.J —See No. 469, 

2>os l. 

.] — Sec, generally , Sect. 2, sub-sect. 3, A., 

ante, 

257. Sealing sample.] — On the hearing of a 
complaint charging applt. with selling milk in an 
altered condition contrary to 1875 Act, s. 9, 
it having been proved by the analysis of the public 
analyst, who was not required by applt. to be 
called as a witness, that the milk was delicient 
in butter fat, applt. required that the sample of 
the milk, which had been retained by the purchaser 
in accordance with 1875 Act, s. 14, should be 
produced A sent to the Comrs. of Inland Revenue 
for analysis under 1899 Act, s. 21. The sample, 
which had been placed in a bottle, was produced, 
but the cork of the bottle having become loose, 
the sample was in consequence in such a condition 
as to make a satisfactory analysis impossible. 
Applt. was convicted : — Held : it was not a con- 
dition precedent to a conviction that the retained 
sample should have been analysed ; but in order 
to support the conviction there must be a finding 
of fact by the magistrate that the sample had been 
sealed or fastened up in such manner as its nature 
would permit, as provided by 1875 Act, s. 14, & 
the case was therefore remitted to the magistrate. — 
Suckling v . Parker, [1906] 1 K. B. 527 ; 75 

J. K. 13. 302 ; 94 L. T. 552 ; 70 J. 1\ 209 ; 54 
W. R. 438 ; 22 T. L. R. 357 ; 50 Sol. Jo. 326 ; 
4 L. G. R. 531 ; 21 Gox, C. C. 145, I). C. 

Annotation: — Confd. Winlerbottom v. Allwood, [1915] 

2 K. B. 608. 


258 .] 

No. 50, ante . 


WlNTKRBOTTOM 


v. Allwood, 


] — See, generally , Sect. 2, sub-sect. 3, C., 
ante . * 


veuve ry ox Sample — TO Seiler.]— Kount 
V. Hall, No. 253, ante. 

-.] — See, generally, Sect. 2, sub-sect. 3, Ih, 


ante. 


260 . Analysis of sample— Admission of offence 
by seller.]— Smart A Son v. Watts, No. 256, ante, 

261 . By Commissioners of Inland Revenue.] 

— Suckling v, Parker, No. 257, ante, 

262. Certificate of analyst.] — The certificate was 
a condition precedent to the prosecution, A the 
certificate being informal having regard to the 
form set out in the schedule to 1 18751 Act, the 
conviction must be quashed (per (Vic). — P eart 
v. Barstow (1880), 41 .1. P. 691). 

Annotation : — Retd. It. t'. Smith, 11890] 1 0. B. .’>90. 

263. — — .] — Smart A Sox v. Watts, No. 256, 
ante. 


.] — See, generally, Heel. 2, sub-sect. 1, 

B., ante, 

264. Service of copy of certificate with 
summons.] — Where an Act civuting an offence is 
kent in force, A the sect, providing procedure is 
only repealed, A other procedure is provided by 
the repealing Act, although an offence is committed 
while the repealed sect, is in force, if proceedings are 
not taken after the repeal takes effect, they are 
governed by the requirements of the repealing 
Act. 

The non-fulfilment of the requirements of 
1899 Act, n. 19, is not a matter capable of amend- 
ment under Summary Jurisdiction Act, ists 
(c. 43). -Batt v. A1attinm»x (1900). 82 I T. 
800 ; 64 J. P. 615 ; 16 T. U U. 398 ; 19 Oox, <\ 
532. 

Annotation : -Consd. Oriinble t\ 1 'rent an, 1191 1) 1 K. B. -70. 

265. — -.] — Gkimule A P<>. *'• Pukhton, No. 

310, post. 

266. - .] - An information was preferred 

against applt. for having sold milk which was 
deficient in natural fat A also contained a certain 
percentage of added water. When the case came 
on for hearing the magistrate was informed that 
no certificate* of analysis had been served with 
the summons in accordance with 1 899 Act , s. 19 (2), 
whereupon he dismissed the ^ summons. No 
evidence as to the facts was given. A se< ond 
summons was them out in respect of the 


agent his intention to have the sample 
analysed, or to offer to divide the 
sample into three in order to give one 

K irt to the seller or his agent. — 
orton r. Fyke (1896), 2 Adam, 174 ; 
21 U. (Ct. of Sess.) 9 ; 34 Sc. L. It. 55 ; 
4 S. L. T. 133, J.— SCOT. 

267 i. Sealing sample.] — Held : it 
was not necessary that tho samples 
delivered to tho vendor & retained by 
the purchaser should be so sealed as to 
be preserved In a condition capable 
of effective analysis. — C halmkhh v. 
M*Meekino, [1921 J 8. C. (J.) 64 ; 58 
«c. L. It. 227.— SCOT. 


e. Analysis of sample — By Board 
of Public health. 1 — Where on the hear- 
ing of an information under Health 
Acts deft, requests that part of the 
article taken tor analysis should be 


sent to the Board of Public Health 
under Pure Food Act, 190.’>, s. 23, the 
Justices must comply, before they can 
convict deft. If compliance with the 
request is impossible by reason of none 
of the parts of the article taken l>ciiig 
in existence deft, should be discharged. 
— Gunnkr v. Paynk, 11908) V. L. H. 
363.— AUS. 


264 1. Sen' ire of copy of certificate 
with summons.] — 1\, a retail dealer in 
milk, had been successfully prosecuted 
for selling adulterated milk, which she 
had innocently purchased from lb, a 
wholesale dealer. Hbe then prosecuted 
B. giving in evidence tho certificate 
of analysis which had been used in the 
prosecution against herself, but not 
any certificate of analysis made on her 
own behalf. No copy of any cer* 


Utrer 


<•< 


i Rente of analysis was served on lb 
utli the MiiinnoiiK flrUl : the con* 
rfetjon could not be sustained.— 1». 
>. Maiionv, 11909] 2 1. n. 190; 43 

i. l. t. 26a.~ in. 

f. Division of sample into 
tarts . )— A complaint was made < 
left, under Health Aets, 
is. 91 & 111. for selling < 
bod. The portion of sample 
,y , the Inspector, with the « 

>f a snittli part, " hi eh loot 
lest royed in th<* pi r oe«*ss of ai — 
irruIiiruHt ill Ct . A offen'd for 

M-n«l"nVa.iniy»lM. Th. ; i.k "f 
he haml'l'- f«r hml dlvMrn » 

ntu two parts Ur til : <!.<• iiM.itl.tnjo 
night to have dlsinissed the eon • 

dttint.- pi.pmh *m 

rnerroN. 11911] It. Q. AUS. 

c. Production of sampU . ) - - * 1 


hide 
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Sect, 5 . — Proceedings against offenders: Sub-sect . 

h /*. ; *u/i-aecte. 2, 3 cU 4, A. iy. 1 

eame alleged offence, A with it was served a copy 
of the analyst’s certificate : — Held : applt. had 
been in peril of being convicted on the first 
summons A therefore was entitled to plead 
aul rejoin acquit to the second summons. — Haynes 
v. Davis, [IDI.OJ J K. if. 332 ; HI L. J. K. H. 411 ; 
112 L. T. 417 ; 79 J. I\ 1H7 ; 13 L. G. It. 497 ; 
21 Gox, <!. 0. 523, D. C. 


267. ,J — An information was laid against 
ai)plt. under 1H99 Act, s. 20 (0), for having, in 
respect of certain milk sold by her, given to the 
purchaser a false warranty in writing. A summons 
was issued upon the information, A was served 
upon applt., but no copy of the analvst's certificate 
was served therewith under sect. 19 (2), A that 
summons was thus allected by an irregularity. 
The justices adjourned that summons to a future 
day, A in the meantime a second summons was 
issued upon t he* same information A was duly 
served upon applt. together with a ropy of the 
analyst s certificate. Doth the summonses them 
came before the justices, who heard the second 
summons first- iV convicted applt. upon that 
summons. The first summons was then with- 
drawn by tiie prosecution. On a case stated by 
the justices \--Hcld: (1) the justices had juris- 
diction to issue A to hear A determine the second 
summons notwithstanding that the first summons 
was still pending ; (2) applt. was not entitled to 
succeed upon a plea ol autrefois acquit to the 
second summons.- - Williams r. Lktheren, 1 19191 
2 K. H. 262 ; 8H 1,. ,1. K. 11. 911 ; 121 L. T. 1 15 
83 .1. 1*. lo9 ; 3;> T. L. It. 378 ; Sol. ,lo. 535; 

17 L. Cl. 11. 338 ; 20 Cox, (\ C. 11 ». (!. 


Sr u- sect. 
Sec 1875 Act 


2.-- JURISDICTION OF (’ol KT. 

s. 20; 1899 Act, s. 20. 


268. County justices - Offence committed in 
borough without separate court of quarter sessions.) 

— Hit KLK ii r. Wilson, No. 32, ante. 


269. — Purchase In one petty sesslona 
division Jurisdiction of justices sitting in anothe 
division. 1— It. r. Hkauontrek J.J., it. v. Wnioiri 
No. 281, post, 

OlTence committed outside Jurisdiction- Givini 
false warranty.] Nos. 238, 239, ante; No 

310, post. 

Issue of summons invalid.. Sec No. 287, post. 

To hear second summons - First summon 
pending. — Sec No. 207, ante. 


Sub-sect. 3. — Parties. 

270. Prosecutor — Inspector — Not actual pur- 
chaser.] — Hokdeii v. Scott, No. 53, ante . 

271. .] — Stace v. Smith, No. 

9, ante. 

272. .] — Garfortii v. Esam, 

No. 10, ante. 

273. — — .j — F arley v. Higgin- 

botham (1898), 42 Sol. Jo. 309, D. <J. 

274. — — .] — Tyler v. Dairy 

Supply Co., Ltd., No. 12, ante. 

275. Of non-quarter sessions 

borough.] — An inspector of nuisances of a non- 
quarter sessions borough under the direction of the 
town council of the borough bought a sample of 
milk from res]). A, in consequence of the analysis 
made by tlie county analyst, on the instructions 
of the tow n council preferred an information under 
1 8 in Act., s. 0 : — Held: the proceedings were 
•ightly taken by the inspector of nuisances. — 
Worthington v. Kyme (1905), 93 L. T. 510 ; 09 
.1. 1*. 390; 51 W. It 185; 19 Sol. Jo. 713; 3 
L. G. It. 1098 ; 21 Cox. 0. G. 37, D. C. 


276. Constable.] -Hale v. Cole, No. 315, 

post. 

277. Private individual.] — Harris v. 


Williams, No. 13, ante. 

Proof of authority of prosecutor. I - See 

Nos. 315, 310, post. 

Defendant —Master.j -See Sect. 3, sub-sect. 3, 
H. (e), ante. 

278. — Servant.] Hotcihn l\ Hindmarsh, 
No. 222, ante. 


2?9. Company.J 

Tee, Ltd. r. Ward, 
Counties Dairies Go., 


— - Pearks, Gunston A 
IIennen v. Southern 
No. 101, ante. 


280. tUlUTER 

Pocock, Ltd., No. 237, ante. 


r. PREETII A 


281. -- 

102, ante. 


.; -Booth r. IIelliwell, No. 


282. Accessory, j — An accessory before 

the fact to a misdemeanour, which * includes 
oil ences ]>unisiiable on summary conviction, is for 
the purpose of conviction to be regarded as a 
principal offender. 

Applts., wholesale dealers, were charged with 
aiding A abetting G., a customer whom they had 
supplied with an article of food, in the o Hence 
under the Sale of Food A Drugs Acts, to which 
the latter pleaded guilty, of selling that article to 


a condition precedent to u eonxietioi 
for r coni rax enthm «,f SiUo of Food * 
Diugs Act , 1ST 5, s. li, t ltd t tlu* prose 
etitor shall produce, on the motioi 
. i » ’ * u vused, tin* sample of th 
article m question directed to h 
retained A* scut, on the motion of cithc 
purty, to Somerset H»mm> for nnutvsh 
«!» 1 *be Hccideutul Ions of the sumpl 

will not ixdicve the prosecutor (ran 
compli«m*o with this eomtition. 
IIUIVMISON V. 8TKVKXSON (i'lOJI 

r. (tn. or Si’ws. ) «u ; :t*i se. l. il tsu 
10 8. L. r. 01, J.~ SCOT. 


PART II. SECT. 5. SUB-SECT. 2. 

h. Factory 

Ih fnuiont n ,p opt net 

muted outside jurnauvltou.i — lieu. \vu» 


tried nl It. before the police magistrate 
for the county of Hastings & con* 
xicted. for supplying milk from which 
the cream or strippings had been taken 
or kept hack. The facte.ry wuh in 
Ilft.'-t mgs, hut deft, resided it the milk 
V®** «u i l»l>lh'«l in the county of i.etirtox 
fti Addington x—llcld : the poliee 
magistrate for Hustings had no 
jurisdiction to try the offence.-— II. v. 
Dowum; (ISHti), 17 o. 1L CUM. — CAN. 

k. To nm art 

into eha rye trutblr summarily —Oh 
on f/t mil i a format ion ,} — It is not com* 
potent for magistrate*, when* the 
information charges an offence which 
they have no jurisdiction to try sum- 
marily, to convert the chtuge iiito one 


which they have jurisdiction to try 
summarily. A to so try it, on the 
original information. — 1L r. Dungky 
( 1 UOl ), 21 U. L. T. 435 ; 2 O. L. 11. 
223. — CAN. 


PART II. SECT. 5, SUB-SECT. 3. 

I. Prosecutor — Whether corpora- 
tion Of a burgh mau r>rosecuU.\- - 
ttrtii : the word “ person ” as used in 
Sale of Food A Drugs Act, 1875, 
k. 33 U), did not include the corpn. 
of a burgh & such a corpn. had no 
title to prosecute for a contravention 
of the Act. — ( ’olquiiovn r. I)UM- 
ItVKTON MAdtriTKATKH, | J S. t\ 
(J.) 57 ; 4 4 Sc. L. 11. 105 ; 14 S. L. T. 
847. — SCOT. 
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resp., it being adulterated, but sold by CJ. as 
received from applts. It had been purchased 
by resp. from Q. for test purposes, & by 1809 Act, 
s, 19, a “ prosecution under ” those Acts in the 
above circumstances could not be instituted after 
the expiration of twenty-eight days after the 
purchase. The proceedings against* applts. had 
been instituted more than twenty-eight days idler : 
— Held : as applts. were accessories to G.’s 
offence, which was a misdemeanour, they were to 
be regarded as principals, & as such were entitled 
to the benefit of 1899 Act, s. 19, & accordingly, 
the proceedings against them were out of time.™ 
Gould & Co. r. Houghton, (1921] 1 K. B. 509 ; 
90 L. J. K. B. 309 ; 124 L. T 500 ; 85 P. 

37 T. L. R. 291 ; 05 Sol. Jo. 311 ; 19 G, R 
85 20 Cox, C. C. 093, D. C. 


Suu-sect. 1. — The Summons. 

A. IsSUC. 

Sec 1875 Act, k. 20 ; 1879 Act, s. 10 ; 1899 Act, 
s. 19. 


283. By whom issued — Justice not hearing 

complaint.] — A complaint having been made to two 
justices of a borough against applt. for an offence 
under 1875 Act, & 1879 Act, a summons was 
signed A issued by another justice, who had not 
heard the complaint, A was served on applt. Applt. 
thereupon appeared before the stipendiary magis- 
strat-e of the borough, but objected that the 
summons was invalid A the magistrate had no 
jurisdiction to hear the case. The magistrate 
being of opinion that the defect, if any, in the 
summons was cured by the appearance of applt. 
heard the case A convicted him: — Held: (1) the 
summons, having been signed A issued by a 
justice who had not heard the complaint, was 
invalid ; (2) the defect w r as not cured by the 

appearance of applt. as he appeared under protest ; 
(3) the provisions of 3879 Act, s. 10, were impera- 
tive, A not merely directory, A as no summons had 
been duly served in accordance with them the 
magistrate had no jurisdiction A the conviction 
was wrong. — D ixon v. Wells (1890), 25 Q- B. 1). 
249 ; 59 L. J. M. 0. 110 ; 02 3,. T. 812 ; 51 J. I*. 
725 : 38 W. R. 000 ; 0 T. L. It. 322 ; 17 Cox, V. 0. 
48, 1). (?. 

Annotatums : — As to (2) Reid. Whiffen & Bligh r. Mailing, 

Kent, Licensing JJ. (1891), CGL. T. .'133. An to Ci) Retd. 

It. v . tJarrott-Peggo, Exp. Brown, [1911] 1 K. B. KH0. 

284. County justice — Not acting for 

division in which offence committed.] -Where 
the article has been delivered to a purchaser at 
a place situated in one petty sessional division of 
a county, the proceedings may be taken in another 
petty sessional division of the county before 
justices who usually sit A act in A for that other 
division. — K. v. Beauontuee JJ., It. v. Wiuuirr, 
f 1915] 3 K. B. 388 ; 84 D. J. K. B. 2230; 31 
T. D. R. 509 ; sub norn. It. r. Beacoxthee JJ., 
Ex p. Middleton, R. v. Wright. Ex p. IIoksnell, 
313 3,. T. 727 ; 79 J. 1\ 401 ; 13 L. G. It. 1094 ; 
25 Vox, <J. C\ 89, D. O. 

285. Time of issue — Article purchased for test 
purposes — Whether within twenty-eight days.] - 

Beardsley r. Biddings, No. 218, unle . 


286. 


- Brooks r. 1 


No. 249, ante. 

Giving false warranty.! -See Nos. 211 243, 

ante . 

Prosecution under 1907 Act. --Nit No. HU), 

post. 

287. Issue of second summons - First summons 
pending.; —Williams r. Lltheren, No. 207, ante. 


Sec 1875 Act, s. 20; 1879 Act, s. 10; 1899 
Act, s. 19. 

288. Place of service — Service on company.; 

Uavlinu r. Taylor’s Drug Co., Ltd., No. 217, 

A 


V 

ante. 


289. - .j — Applts. were a limited co. 

incorporated under tin* Cos. Acts A having a 
registered office in l<ondon. They carried on 
business in various parts of the country as grocers 
A provision merchants. A summons was issued 
against them for an offence under 1S75 Act, in 
a provincial town A served on tin 1 manager of their 
shop in that town. A solr. appeared on behalf 
of the co. before the justices to argue that- the 
service was bad A then withdrew from the ease : — 
Held (1) the service was had A every summons 
on a registered co. must be served in accordance 
with the Cos. Act, 1892 (e. 89), s. 92, by being 
left at- or sent to the registered oilier of the co. ; 
(2) applts. had not waived any irregularity in the 
service of the summons by instructing a solr. to 
appear on their behalf to argue solely such irre- 
gularity. — Peahks. gunhton A Tee, Ltd. r. 
Richardson, 11992) 1 K. H. 91 ; 71 L. J. K. il- 
ls ; 85 \u T. 919 ; 99 J. I*. 1 19 ; 59 W. R. 289 ; 
18 T. li. R. 78 ; 19 Sol. Jo. 87 ; 20 Cox, V. C. 99, 
i). C. 

i n notation : -UcmraUy, Mentd. Sniilhlcn r. Itridw, 1U.I02) 

2 K. B. 13. 

290. — “ Place of abode Shop Shop- 

keeper resident elsewhere., “ Piiu’e of abode in 
summary Jurisdiction Act, 1818 (e. 13), s. I, 

does not include a shop where the person sought 
to h" serv r ed does not reside. 

A shopkeeper informed an inspector under Hale 
of Food A Drugs Act on the purchase of a sample 
that the shop was his private, address A he lived 
there. As a fact he resided elsewhere, A 
summonses were served by a police ollmer on the 
wjfc of t he tenant of one of the Hats in t he building 
of which tie* shop formed the ground floor. 1 he 
shopkeeper had no knowledge of any proceeding* 
until after lie had been convicted . -Held : the 
service was had ; A the shopkeeper was not 
estopped from setting up such bad service, as 
there, was no evidence that lie mode the state- 
ment to the. inspector for the purpose of 
service. — R. r. RlLLKY, hx p. I ayloh (1910), 104 

1j. T. 77 ; 75 J. P.95. 

Annotation** Reid. 1L. r. Ef >hAJj(llr, K. r. 

Mull in. Ex v. MeVHtie CI«|-» >- ; K ;» L. J. K- B. H3 , 

v. Braitbwam*. [131*] l K. B. 311). 

291. Time of service Article purchased for test 
purposes Whether within twenty-eight days., ~ 

Dixon r. Wklih, No. 283, ante. 


PART II. SECT. 5, SUB-SECT. 4.— B. 

291 i. Time of Here ire — Artiele pur- 
chased for test purposes — W father within 


|— On S* j»U l- 1 

tween 1*2.15 Hi 12.30 i».m. an artiHe of 
food wan liiirc’hamsl fmm resp. 1t,r U * H ‘ 
On Oct. 11 at 4 p.m. a 


iliuler Sale of Food A' Dr K* 
A»tH ill reMHTt of ItiM ltf»oVe sal« '*«« 
served on ?e*p. : —lirtd : 
tiou had been 


the pro«e< U' 
instituted within tho 



106 


Food and Drugs. 


Sect. 5 . — Proceedings against offenders: Sub-sect . 
4, B . C. ; sub-sect. 5, A., B. & 6\] 

292. .] — Cowling v. Taylor’s 

Drug Oo., Ltd., No. 247, ante . 

293. - .] — Beardsley v, Gid- 

dinos, No. 248, ante . 

294. — — Prosecution against 

accessory,] — Gould & Co. v. Houghton, No. 282, 
anU, 

295. Article not purchased for test 

purposes.]— Buckler v. Wilson, No. 82, ante . 

Giving false warranty.]— Sec No. 241, ante . 

296. Fourteen clear days before return 

day •] — By 181)9 Act., h, 19, hub-s. 2, it is provided that 
In any prosecution under the Acts the summons 
. . . shall not be made returnable in less time than 
fourteen days from the day on which it is served : — 
Held: fourteen clear days must elapse between 
the date of sendee At that of return. — McQueen v. 
Jackson, [190812 K. H. 103 ; 72 L. J. 1C. II. 000 ; 
«8 L. T. 871 ; 07 J. P. 353 ; ] L. G. K. 001 ; 20 
Oox, C. (J. 499 


of adulteration, & deft, makes this objection, the 
justices must decide whether the particulars are 
sufficient. — B. v . Wakefield (1890), 54 J. P. Jo. 
148, D. 0. 

Annotation : — Folld. Neal v. Deveuish, [1894] 1 Q. B. 544. 

303. .] — The omission from a 

summons of the particulars required by 1879 Act, 
s. 10, does not deprive the justices of jurisdiction j 
but- if the justices are satisfied that deft, is pre- 
judiced thereby, he is entitled to an adjournment 
of the hearing. — N eal v. Devenish, [1894] 1 
Q. B. 544 ; 03 L. J. M. 0. 78 ; 70 h. T. 028 ; 58 
J. P. 240 ; 10 T. L. It. 313 ; 10 R. 578, D. G. 

Annotation s : — Distd. Batt V. Mattinson (1900), 82 L. T. 
800. Refd. Urlmblo v. Preston (1913), 83 L. J. K. B. 347* 

304. No particulars of adulteration.] 

-It. v . Wakefield, No. 302, ante . 

305. .] — Neal v. Devenish, 

No. 303, ante. 

306. Particulars insufficient — Right 

of defendant to adjournment. ] — Neal v. 
Devenish, No. 303, ante. 


Service with summons of copy of analyst’s 
certificate.] -AVr Nos. 2<M, 20(S, 207, No. 210, 
post. 

297. Irregularity — Whether defendant estopped 
from alleging - Waiver - Appearance under protest.] 

~ Dixon v. Wells, No. 283, ante. 


298. - 

hton A ’Pee, 


,] — Peauks, Gun- 

1/m. v. Iticii AKD.SON, No. 289. ante. 


299. - 

— Grim hle A Go. 


— - Delay In taking objection.] 

v. Preston, No. 310 , post. 


300. 

abode.] K, 

ante. 


— - Misstatement as to place of 

v. J alley, Sx j). Taylor, No. 290, 


('. Form and Contents. 

Sec 1890 Act, s. 19 (2). 

3 i 01, . 1 !- r -“ c . ulars ~ Necessity for., - A summon! 
under J H , ., Art. s. (I, following the words of (In 
serf, charged a milkman with selling to the pre 
judieo of the purchaser a pint of milk not oi 
tno nature, substance, A quality demanded 
*v gave no further particulars:- livid : tlu 
summons was defective for want of particulars, 
Deft, was entitled under 1S79 Act. s. 10 Ui 
information as to the defect in milk.- Barnes r 

IVWySM U M - *'• tw C. T. 117 • 

•*7 J. I . 4 ,.{ ; 17 ,' OXi (• ,s2:t : 5 ]{. 4l>, l>. ('. 

Annotation : — Consd. Neal r. Deveulsh, [ 181 ) 1 ] 1 Q. 1). 541. 

302. - Sufficiency of —Question for Justices. I 

— Where a summons does not give particulars 


Sub-sect. 5. — The Hearing. 

A. Powers of Court 

307. To hear & determine second summons — 
First summons pending.] — Williams v. Letheiien, 
No. 207, ante. 

308. Amendment — Variance between offence 
charged & offence proved.]— A consigner of milk 
having been summoned under 1875 Act, s. 0, 
t be evidence against him disclosed an offence under 
sect. 3 of Amendment Act, 1879: — Held: the 
variance was curable by Summary Jurisdiction Act, 
1848 (c. 43), s. 1, & applt. was rightly convicted. — 
ill kit i*. Ward (1894), 70 L. T. 374 ; 58 J. P. 
401 ; 10 T. L. It. 284 ; 17 Cox, C. C. 730 ; 10 R. 
400, D. C. 

309. Non-compliance with formalities — 

Failure to serve copy of certificate with summons.] — 

Batt v. Mattinson, No. 261, ante. 

310. — — ,J — Applts. who were 

vinegar brewers in London, delivered to F. at 
N. a quantity of vinegar, A: F. received by post 
at N. an invoice sent by applts. from London con- 
taining the w ords “ guaranteed pure malt vinegar.” 
A part of the vinegar was purchased for analysis 
from F. as malt vinegar, & the analyst’s 
certificate showed that at least 30 per cent. W'its 
vinegar not derived from malted barley or cereals 
& containing only *024 per cent, of phosphoric 
acid. F. was summoned under 1875 Act, s. 0, but 


period of *’ 28 clays from the time of 

u#i«h# ’• lv ' VKK 


291 ii. 


.) — Milk vv« 


L> . . wit 

purchaiK'U by a sanitary inspeetor a 
H tt.in. on Nov. 4. A compluint ii 
respect of such sale was scn veil on t In 
Holler at 7.30 p.m. on Dee. 2. tin 
twenty eighth day from the dav o] 

fi urchttHe i—dtthi : the day on wiuet 
ui purehuso to<»k plaw was not to U 
taken into computation in enlculatinL 
the statutory period. the com 
plaint had Invn served t iineou>ly.-~ 
JRKW e. MoKUiS (1897), 24 it. <Ot. ol 

Bt ‘ 8l8 ) T A0 iJLl. Hc * L - K * i ^ 8. L. T. 

J.— SCOT. 


m. 


days before return 


d«//.| JteUl : b ood & Drujrs Amend 
ment Act, 1 8 < .), s. 10, applies to Scot 
hunt. &’ applt. was entitled to stiver 
uays 1 nrturur. Having been brought 
prematurely into ot„ accused was not 
oound to accept an offer of adjourn* 
ment.— D c.nlop r. Gocihk (189:>), 1 
Adorn, 554. — SCOT. 


PART H. SECT. 5, SUB-SECT. 4. — C. 

n. An me of prosecutor.) — Where 
a MununoiiH libelling a contravention 
m rood A: Drngs Acts, being in the 
rorm g)> en in Buigh r»olice Act, 1892, 
out not give the name of the prow* 
fiitoi". Hi iiu iioticv was givvii to ttcciised 
of ttny intention to uiiopt any other 
form of pHH'tnluro than that laid 
down in the statutes creating the 


offence, the proceedings were inept. — 
Burns v. Williamson (1897), 2 Adam, 
308.— SCOT. 


PART II. SECT. 5, SUB-SECT. 5.— A. 

o. When regulations ambiguous .) — 
Provincial Board of Health Regula- 
tions, s. 20, governing the sale of milk 
not Indng clear ns to what was intended 
to bo prohibited, or what allowed, the 
ct. refused to interfere with a judgment 
quashing a conviction thereunder. — 
It. r. Garvin (1909), 14 It. U. It. 260.— 
CAN. 


p. To order independent analysis 
of sample .) — A person was charged 
before a burgh police magistrate wit h 
selling as pure & unadulterated, milk 
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the prosecution against him was withdrawn. 
Applts. were then summoned for giving to F. 
a false warranty in writing. A copy of the 
analyst’s certificate was not served upon applts. 
with the summons, as required by sect. 19 (2). 
At the hearing before the ct. of summary juris- 
diction at N. applts. appeared by their solr., 
who did not at the commencement of the case take 
the objection that a copy of the analyst’s certificate 
had not been served with the summons, but cross- 
examined the witnesses for the prosecution & took 
the objection afterwards. The justices had 
obtained from Somerset House an analysis of part 
of the sample which showed that the vinegar was 
a mixture of malt vinegar with vinegar not derived 
from malt, the latter being at least one-third of the 
whole. The justices having convicted applts. : — 
Held: (1) the warranty was given at the place 
where it reached the purchaser F. namely, at N., 
& the justices at N. had jurisdiction to adjudicate ; 
(2) the provision as to the service of the copy of the 
analyst’s certificate with the summons was pro- 
cedure & could be waived, & the omission to serve 
it with the summons was in fact waived by applts. 
not having taken the objection at the commence- 
ment of the hearing ; (2) there was sufficient 

evidence on which the justices could find that the 
warranty was false. — Grimble & Co. v. Preston. 
11914] 1 K. B. 270 ; 82 L. J. K. B. 247 ; 1 10 L. T. 
115 ; 78 J. P. 72 ; 20 T. L. K. 119 ; 12 L. (J. K. 
282 ; 24 Cox, C. C. 1, 1). O. 

Annotation: — As to (2) Consd. Huyaes v. Davis, [11)15] 

1 K. B. 332. 

311. Adjournment — Insufficient particulars.! - 

Neai. r. Devenish, No. 303, ante. 

312. Omission to servo copy of cer tiff cate 

with summons.] — G rumble A (Jo. v . Preston, No. 
310, ante. 


11. Defences. 

313. Autrefois acquit.] — Haynes r. Davis, No. 
200, ante . 

314. .] — Williams v. Letheren, No. 207, 

ante. 

.] — See, generally , Criminal Law, Vol. XI V., 

pp. 330 ct 


Notice or disclosure to purchaser .!— Sve Ned *t 

sub-sect. 3, C. (6), & sub-sect. 3. U.L/r ’ 

Warranty.] — See Scot. 4. sub-sect. 2, ante. 

To prosecution lor giving false warranty.: — See 

beet. 4, sub-sect, 3, ante. 


C. Kvidntec. 

Sec 1875 Act, ss. 21, 21. 

315. Of authority of prosecutor -Constable. — 

Where a constable prosecutes for adultcrat ion 
of food, it is not necessary to prove as a condition 
precedent , that Ik* was directed by the local autho- 
rity appointing him such constable to prosecute. 
— Hale v. Cole (1891), 55 J. P. 379, P. C. 
Annotation : — Expld. llolt v. Morris (ISM), ;>7 J. I 1 


HI. 


316. 


Inspector. 


Apptt. an inspector 


appointed under Salt* of Food A; Drugs Acts, laid 
an information against reap, under 1875 Act, s. 9. 
At. the hearing of the information applt. in his 
evidence stated that his name was “ Alexander 
Boss, an inspector under the Food Drugs Art." .V 
put in evidence the certificate of the public analyst, 
which was addressed “ To Inspector A. Koss.” 
lie was not cross-examined or asked to produce 
his appointment as inspector. When applt. s 
case was closed, resp. submitted that it was 
necessary that applt. should prove that lie was a 
duly authorised officer. A: that, as he had not pro- 
duced his appointment , the information should l e 
dismissed. Applt. asked for an adjournment 
to enable him to produce his appointment. The 
justices were of opinion Unit it was necessary 
feu* applt. formally to prove Ids appointment as 
inspector, & that, having failed to do so, he entihl 
not he allowed, after having closed his case, to 
call further evidence, A:- 1 hey dismissed t he informa- 
tion : - Held : it was not necessary for applt. 
formally to jirove that he was an inspector hy 
producing Ids appointment, A:, as he had given 
primd facie evidence that he was an inspector, 
the decision of the justices was wrong. 

Semblr : it was not necessary for the applt. to 
prove that he was an inspector. - I toss r. Helm, 
|1913) 3 K. B. 492 ; 82 L. J. K. H. 1322; 107 
L. I\ 829 ; 77 J. 1\ 13 ; 111,. G. If. 39 ; 23 (ox, 
(’. 0. 248, D. (’. 


which was not so. There being no 
public analyst in the burgh, some of 
the milk had been sent by the police 
officials to an analytical chemist., who 
reported unfavourably : — II rid it 

was within the discretion of the magis- 
trate to refuse a motion for accused, 
that a portion of the milk should bo 
handed to another analytical chemist, 
whoso fee accused was willing to pay, 
for an independent analysis, & that 
his Judgment on this point was not 
subject to review. — Bain v. Mackay 
(1875), 2 R. (Ct. of Hess.) 32 ; 12 He. 
L. R. 490, J. — SCOT. 


PART II. SECT. 5, SUB-SECT. 5. 

q. Adulteration & impoverishment — 
A nalyst’s certificate — A dminsibUity . 1 — A 
certificate of an analyst under JPublic 
Health Act is admissible under Evidence 
Act, s. 15, without proof that it is in 
the form prescribed by the Public 
Health Act . — Ex p. Rio by (1905), 5 

R. N. S. W. 317. — A US. 


Sufficiency.] — On a 
i'*’wcuuon for selling food which is 
not of the nature, substance or quality 
demanded by the purchaser, where the 
certificate of an analyst is admitted 


in evideinx 1 , it is not necessary f«»r 
the prosecutor to prove that the 
analyst' divided the food submitted to 
him by the purchaser into t wo parts. - 
llUUHKS v. H'fKKL (lttUH), 5 C. L. It. 
755.— AUS. 


s. I r nconlrad irfrtl cri timer 

of witness for prosecution — Whether 
justices may disreyard. J— -Upon the 
hearing of an Information for selling 
milk which was adult crated, deft.’s 
driver, from whom the milk was 
purchased, being called as a witness 
for the prosecution, gave evidence 
that ho had added water to the milk 
without the knowledge or authority 
of deft. The justice's disbelieved that 
evidence?, 9c also deft.'s evidence to 
the like effect : — Held: the Justices 
were not entitled to disregard the 
driver’s evidence. — Lknnox r. Haj.- 
laoiian, [19]5j V. L. 11 101. — AUS. 

Whether analysis veerx- 

— To prove an offence under 
Health Act (Consolidated), s. 91, 
analysis is not an essential, or even a 
reasonable, mode of proof in every 
prosecution where a penalty Ih sough! 
for selling adulterated food, etc., in 
contravention of the Health Act, but 


Mich offence iimv In- proved l>.v other 
Hut Ssf.'id ory e\ idcitcc. Pi.i'Mit r. IlU'l* 
(191 5), 29 C. L. it. Mis. -AUS. 

Milk mntni nitty preset' 

u- ■ t ‘rot tf of actual iniriny.] 
Deft., who was a vendor of milk, was 
found in the puH*e»sJon of milk con- 
taining boric add- There was no 
ill red c\ id'-ncc of actual mixing either 
bv the dairy -owner who had supplied 
deft, with t tie milk in qucHlion. or 
bv deft, himself, or his employee* :- 
I/rld: proof of actual mixing by deft, 
was necessary in order to Justify a 
conviction.- Wooim r. Bltow.v (1907), 
20 N. '/*. L. R. 1312. -N.Z. 


b, Opinion of Somerset 

House officers.] -II eUl : the references 
liider Hale of Fowl 9c Bnigs Act, 1«7.», 
i, 2-2, to Hoinewt House office is is 
'or the purpose of obtaining the 
>f their analysis im-rely 6i that 
ore their opinion ns to what 
ninimum 4 tot. 

;ound in now milk cannot Is* 
is c\ lilence. — IiAIMUK e. 

1884 ). 11 It. of Hc“S.) 


t here 
Is 


t» r .'>ti .i 


.crnT 


o. 


Keltic nee 

servants 


of accost d 

- Held : tbo 
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Sect . 5. — -Proceeding* against offenders: Sub-sect, 
5, C. 6c D.; sub-sects . 6 & 7. Parf ///. 
. 1 & 2 : Sub-sect 1 , A., ih, C. & ■P. ‘ t 

Adulteration & impoverishment — Analyst’s 
certificate .J — See Nos. 75-78, 178, ante. 

Standard of quality .] — See Sect. 3, sub-sect. 

3, D., ante. 

317. Admissibility of evidence in reference 

to samples not subject of informations.] — Fec itt 

v . Walsh, No. 250, ante. 

318. In mitigation of sentence.] — Drown v. 
Foot, No. 10 4, ante. 

319. Admission Effect of.] —Smart A Sox v. 
Waits, No. 250, ante. 


D. 

320. Trivial offence — Dismissal of _ _ 

11. v. Field, etc., JJ., Ex p. White, No. 147, ante. 

321. .] — Preston v. Hedfern, No. 

149, ante. 

Sub-sect. 0. — Appeals. 

See 1875 Act, s. 23. 

Whether appeal lies — From conviction for 
offence under 1899 Act, s. 1.] — See No. 387, post . 


Sub-sect. 7. — Penalties. 
Application.] — See 1875 Act, s. 20. 

Penalty recovered under Margarine Act, 

1887 (c. 29) .J — Sec No. 473, post. 


Part III. — Sale of Unwholesome Food. 


Nun . I.— COMMON LAW OFFENCES. 

. . *'•<'< 'll I M'NA'. Law. Vol. X] V.. j>. ISO, N„s. 00-02 
\<>l. A\ ]>p. 701, 00(1. Nos. K 1X0 -8 1 80, 11, 11(1. 


Sun. 2. STATUTORY OFFENCES. 

Sun:. -In thin /’art. Public Health Art, 1875 
(c. 5,>) ; Public Health Acts Amendment Act, 1890 
v"- "* J) i public. Health ( London ) Act, 1801 (r. 70) ; 
J 'Mir Health Art, 180(1 (<•. 10), <V- Public Health 
( Ueyulaiton * a* to Pood) Act, 1007 (r. 02), are 
referred to «« P. H. Act, 1875; p. If. Act, 1800; 

J „ JJ- AH ' ****** ! /’• 11- Act, 1800, it- /*. 11. Acl, 
UHL, resjucUech/. 


|j v * 

n* *»< 


iusect. 1. -Outside London, 

A. / aspect ion of Articles of Food. 

Sec P. 11. Act, 1875, s. 1 l<> ; J\ H. Act, 1890, 


322. Reasonable time for -Sunday.; 

a . etcher, at bis residence half a mile from ids 
hIk»|>. on a Sunday afternoon, was requested to 
mmself, or send some one with the kev, to 
admit the inspector of nuisances to ids simp, in 
order that some meat there might he examined. 

i i * At was convicted of preventing 

ohstruetmg, or impeding the inspector Held : 
although Sunday afternoon might, in some cir- 
cumstances, be a reasonable time for the examina- 
tion of meat, applt. had committed no offence. 


Small r. Dickley (1875), 32 L. T. 720; 10 J. P. 
119, 1). C. 

323. Refusal to permit entry on premises on 
Sunday - Obstruction of officer.] — Small c. 
Bk kley, No. 322, ante. 

Place for.J — See Nos. 339 343, post. 

H. Seizure of Inspected Articles of Food. 

Sec P. 11. Act, 1875, s. 110 ; P. 11. Act, 1890, 
8. 28. 

324. Article sold 6c in purchaser’s possession.] 

— Hesp., a. butcher, exposed for sale part of a cow 
which iiad died of disease, 6c sold the meat to a 
customer, who took it home for food, some days 
afterwards at the request of applt., an inspector 
of nuisances handed it over to him, 6c- it was 
condemned by a justice as unfit for the. food of 
man Held : the meat was not “ so seized ” 6c 
condemned as is prescribed by sects, lid, 117, of 

P. It. Act, 1875, A therefore resp. was not liable, 
as the person to whom the same “ did belong at 
the time of the exposure for sale,” to a penalty 
under sect. 117. — Vinter v. Hind (1882), 10 

Q. R. D. 03 ; 52 L. .1. M. V, 93 ; 48 L. T. 359 ; 
47 .1. P. 373 ; 31 W. R. 198, I). C. 

Annotations : — Expld. 6c Distd. MalliiiHon r. Carr, II 81*1 1 
1 Q. li. 48. Consd. R. r. Dennis, 1 181*4 J 2 Q. B. 4;>8 ; 
Salt r. Tomlinson, 111*111 2 K. B. 31*1 ; Hewett r. Hatter- 
sk\v ; 11U12J 3 K. B. 3:» ; Bothaniley r. Jolly, 11U15J 
3 K. B. 425. Reid. Jte Bater & Birkonhcail Corpn. 

( 1 8U3), 41 \V. K. 513 ; Billing r. l’Ti'bble (1896), 66 

L. J. Q B. 180; Orivell r. Mttlpas, 11906J 2 K. B. 32. 
Mentd. Waye r. Thompson (1885), 15 Q. B. D. 342. 

325. .] — Wii.i.iAMs v. Nakbeuth Sanitary 

Authority (1882), Times , Dec. 7, D. 0. 

326. Effect of P. H. Act, 1890, s. 28. — 


onus of proof imposed by Sale of Milk 
KeKUmtions, IU01, on a i^crson m 'oust'd 
of selling milk which wu# not genuine 
had Ihh'u suftloientJy dlrndmiginl hy the 
evidence of accused himself & his 
Ktuuitii IliRt the milk had not Imx'ii 
iainjH'rt‘d with : & it was not neces- 
sary for him to have corrobo ration of a 
neutral witness, — L vmont e. Roihikk 
((Mill 8. 0. (J.) '.•(; G AUttiu. 32S^— 
SCOT. 


PART II. SECT. 5. SUB-SECT. 7. 

d. I'or second offence — A * tenant u 

r Jl" r . u '!" 1 " of Jirsi offence. h - Where 
the Mutute Itxes one JH‘ unity for a first 
ouenee & auotlier for u ni'cond offence 
tn<( aeeused must have been convicted 
or the first offctu'c iH'fort* the oom- 
inisMou of the second in order to justify 
a conviction & po unity us for u second 
offemv.— o ; Connor r. liixi, U9081 
' • L. K. 50 • . — AUS. 


PART III. SECT. 2, SUB-SECT. 1. — A. 

•. A .» jHtuH'r of municipality to 
charge fee* for inspection. J — UKKM1HTON 
McmeifAUTY r. Hand Cold Storage 
Co., Ltd. (15*13), T. V. D. 530.— S. AF. 

f. “ Altai intended for food of man ” — 
Burden of proving the. contrary— Cattle 
Slaughtering and Diseased Animals and 
tV rat 11*02.1 — Alj-;xa\dkr v. 

MrkarY (11*21), 21* C. L. It. 371. — 
AUS. 
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Applt* sold at her shop to a customer a piece of 
meat for human food. The meat was unsound A 
unfit for food at the time of sale. The customer 
took the meat away with her. On the following 
day it was seized at the customer’s house by an 
inspector of nuisances. The meat was subse- 
quently condemned by a justice : — Held : although 
the meat had not been seized while on applt. ’s 
premises, applt. was liable to be convicted of an 
offence in respect of the sale of the meat under 
P. H. Act, 1890, s. 28. — Salt v. Tomlinson, [1911] 
2 K. B. 891 ; 80 L. ,T. K. B. 897 ; 105 L. T. 81 ; 
75 .1. P. 898 ; 27 T. L. R. 127 ; 9 L. O. 11. 822 ; 
22 Cox. C. C. 479, D. 0. 

Annotation *: — Consd. Howott v. Hat ter nicy, 110121 3 K. B. 

33 ; Bothamlcy v. Jolly, [1915] 3 K. H. 423. 


327. Difference between article seized Sc article 
sold — sale of bullock — Seizure of meat.] — 
Bothamley r. Jolly, No. 335, 'post. 

Place for. | ~ See Nos. 339-313, post . 


r. Condemnation of Seized A rticles of Food. 

NceJ*. II. Act, 1875, h. 117; P. 11. Act, 1890, 
s. 28. 


328. Time for — Unreasonable delay. ] ~ Where 
unsound meat was seized by the inspector of 
nuisances at 8 p.m., A he then went in search of a 
justice, but did not find one till next morning at 
10.15 a.m., when an order to condemn the meat/ 
was made : — Held : there was no unreasonable 
delay, St the justices were wrong in dismissing 
on that ground an infonnation for having unsound 
meat for sale within the meaning of P. Jl. Aet, 
1875, ss. 110, 117. — Burton r. Bradley (1880), 
51 .1. P. 118, D. (5. 

329. Difference between article condemned Sc 
article sold — Sale of bullock— Condemnation of 
meat.] — Botiiamley v. Jolly, No. 335, post. 


330. Rights of owner — To notice before con- 
demnation.] — Meat might be taken before a just ice 
under P. H. Act, 1875, ss. 110, 117, Si condemned 
without any summons or notice to t he person to 
whom it belonged, Sc such person having been 
subsequently to the destruction of t he meat sum- 
moned & convicted of an offence under the above 
sects, such conviction was good. — White r. Rki>- 
fern (1879), 5 Q. B. D. 15; 41 U. T. 524 ; 14 
.1. P. 87 ; sub nom. It. r. White, 49 L. J. M. (’. 
19; 28 W. It. 108, D. 0. 

Annotations : — Consd. Vinter v. Ilind (1882), 10 Q. B. 1). 
(53 ; Wnyt* v. Thompson (1883), 13 Q. B. i). 342 ; Thomas 
r. Van Oh, (1900] 2 Q. B. 448. Retd. He Baler A’ Willlum- 
Hon 6c Birkenhead Corpn. (1893), 02 L. J. M. C. 107; 
Blaker r. Tillstonc, 11894] 1 Q. B. 343 ; Ex p. Francis, 
11903] 1 K. B. 273 ; Dodd v. Beamon (1911), 9 L. <1. It. 
040. tfentd. K. t. Handsley (1881), 8 Q. B. 1>. 383 ; 
it. r. Dttvey, etc., JJ. (1899), 80 L. T. 798. 

331. To give evidence before condemna- 
tion.] — (1) The owner of meat seized as unsound 
brought before a justice for condemnation under 
P. II. Act, 1875, ss. 110, 117, is not ent itled as of 


right to attend A give evidence in defence of the 
meat; but the justice may, if he t hinks lit , hear 
evidence tendered by the owner ; A (2) if t he just ice 
after so doing refuses to condemn the ’meat, 
although the owner is not entitled to refuse to 
take it hack, the com pen sat ion to which the owner 
will be entitled under s. 80S will include the costs 
reasonably incurred in resisting tie* condemnation 
of the meat. — /»V Hater A Rirkenukad r<uti»x. ( 
[1893] 2 Q. R. 77 ; 02 1,. J. M. (\ 107 ; 09 l„ T. 
220 ; il W. R. 513 ; 9 T. L. If . 179 ; 37 Sol. Jo. 
525 ; 4 It. 138 ; suh nont. Hater r. Hikkknuemi 
Cohpn., 58 J. P. 7, V. A. 

Annotations : As to (l) Refd. Wnlshnw r. Brurhon^o 

Corpn , 11899] 2 (J. B. 28(1. .Is to (2) Consd. NVulshnw r. 

BrighouHc Corpn.. 118991 2 Q. 11. 2S« ; BoIiIm i*. Win- 

Chester (’orpn. (19101, 102 L. 'I'. 811 ; Refd. Harnett r. 

Kories Corpn., [1900] 2 i). B. 1215. 

- To compensation. See Sect. 2, sub-sect. 
1. J 4 \. }>ost. 

li. Offences. 

See P. II. Act, 1875, ss. 110. 117; P. 11. Act, 
1890, s. 28. 

332. Article “exposed for sale” Whether 
actual exposure necessary.; A person sending 
bad meat to market cannot he convicted unless 
the meat has been actually exposed for sale ; mere 
ownership of the meat is not- sufficient. Raui.ow 
r. Terkktt, 1 1891 I 2 Q. R. 107 ; OH L. J. M. 

101 ; 05 L. T. 1 IS ; 55 J. l\ 032 ; 39 W. R. 010. 
1). R. 

Annotation Consd. Firth MrPhail, (1993) 2 K. B. 

333. .[ A person Inning in his 
possession unsound meat intended for human hast 
can be convicted under I*. II. Act, 1875, s. 117, 
notwithstanding that he has not exposed the meat 
for sale.- IV1 ai.mnson r. ( 'Aim. |189I | I (]. R. 18 ; 
00 L. J. M. C. 34 ; 03 L. *\\ 159 ; 55 J. P. 102 ; 39 
W. R. 270 ; 17 (’ox, C. (\ 220, j). (’. 

ms Diltd. W No lid r. Butler I logon (19(H). 73 

J,. J. K. B. 313. Consd. Ilehlm i\ W Jim h«'8lri ( •orpn., 

11910 ] 2 K. B. 171. Refd. Firth r. iMcPhail (1 3 

L. (J. ]!. 178; Jtoheilon r. Melimy (1907), / 2 J. 1. •)«». 

27 ; Bothainley »*. Jolly, 11913] 3 K. B. 123. 

334. ------ Necessity for Intention to sell.] 

— A person cannot he convicted under R. II. Act, 
] 875, ss. 110, J 17, unless the unsound meat is for 
t-hc purpose of sale. — ItENHElX r» J 1 FM I Ni < w A A 
(1898), 14 T. I/. R. 450, f). 

335. — - .. A person who has sold 

diseased meat intended for human food cannot he 
convicted of nn uiitJ^r J • H# Act t 

s 28 for having sold it unless he lias exposed it 
for sale. A]»plts., without having exposed it for 
sale, sold a diseased liv<^ bullock to a butcher, 
knowing that he intended to use it for human 
The butcher, having killed the bullock, divided the 
carcase, less tin* parts usually severed A removed, 
into two halves, A hung it up in his slaughter- 
hr» i.«r* • the carcase was there seized by the medical 


PART III. SECT. 2, SUB-SECT. 1. — C. 

g. Warrant to destroy condemned 
carcase — Petition for — Penalties & ex- 
penses of seizure. ] — Held : it was 
competent to present a petition for a 
warrant to destroy a carcase which 
had been seized by a sanitary inspector, 
tie after obtaining the warrant to 
present a second petition against the 
same person for penalties & the 
expenses of the seizure. — (S ibson r. 
Ayr Tow’n Council (1892), 20 U. 
(Ct. of Hess.) 47 ; 30 Sc. L. It. 31 1, J . 
—SCOT. 


ART 111. SECT. 2, SUB-SECT. 1 D * 

384 i. Article. “ exjn>sed to sale " 
Vhether actual exjn>*urc neresmry— 
Necessity for intention to seJL\--i/ela : 

exposed for sale ” in FiiblJc Health 
ict. 1918 (N. B.), s. 28, doi*s not con- 
ey the idea of intention on the I'fta 
f the owner of the goods to part with 
hem. It matU*rs not whether the 
oods Is* exposed for sale by the nkht- 
iii owner, or by anybody else with or 
rithout his knowledge k consent, or 
whether it l>e h'gally or lUegaily 
x posed f»»r sale, so long as It in in fait 


exposed for wale l»y 
Wakiikn *'• McI.kaN. 4 

2(10 ; 30 S. B. H. 420.“ CAN. 


w ** Antnutl M 

f i The word “ animal M In 
In. 30, H. 47. by Which II Is ail offeme 
t sell, or consign, or expose n»r saio 
nv diseused untmal, ineaiM a living, 
: not a d<*ml animal . -- Ex p. 
i (kk! i t\ V. If. V. 8. VV. 703.— A US. 


Men* no II heth r 

of disrate 
that nn anliiml Is 
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Bed. 2 . — Statutory offences ; Sub-eed. 1, D.] 

officer of health Sc was condemned by a justice : — 
Held: applts. could not be convicted of an 
offence under P. H. Act, 1890, s* 28, for having 
Bold the bullock because there had been no ex- 
posure for sale by them, &, further, because the 
article of food which had been seized Sc condemned 
was not the article which had been sold by them. — 
Bothamlby v. Jolly, [1915] 3 K. B. 425 ; 84 
L. J. K* B. 2223 ; 113 L. T. 999 ; 79 J. P. 548 ; 
31 T. L. B. 826 ; 14 L. G. B. 109 ; 25 Cox, C. 0. 
199 D. 0. 

Annotation : — Bsld* Webb v. Baker (1910), 115 L. T. 630. 

336. Exposure for purpose of completion 

of agreement to sell.] — By P. 11. Act, 1875, s. 117, 
a justice is empowered to order the destruction 
of unsound meat, etc. which, having been exposed 
for sale & intended for the food of man, has been 
seized by the sanitary authority ; “ & the person 
to whom the same belongs or did belong at the 
time of exposure for sale ” is made liable to a 
penalty ".— Held : the expression “exposure for 
sale ” includes an exposure for the purpose of 
completing an agreement to sell previously entered 
into. — O jlictt v, Jordan, 11918) 2 K. 13. 41 ; 87 
h. J. Jv. B. 1)34 ; 111) 1,. T. 50 ; 82 J. P. 221 ; 02 
Sol. Jo. 030 ; 10 L. U. H. 487 ; 20 Cox, C. C. 275, 
J). C. 

337. Each exposure an offence.] — Three 

(lefts, were convicted under sect. 03 of Public 
Health Act, 1848 (r. 03), by four separate con- 
victions for exposing for sale four pieces of butcher’s 
meat, being unfit for the food of man, Sc a penalty 
of 20a. with a certain sum for costs, was inflicted 
in each case; upon each deft. 

Each exposure of a piece of bad meat is a separate 
offence (Mkllor, J.).— lie Hartley (1802), 31 
L. J. M. 0. 232: sub tiotn. It. r. JIartjly, lie 
Over Dauwen, Lancashire Local Board of 
Health, 20 J. P. 438. 

Annotation : — Consd. Millies r. Bale, Millies r. Lea (1875), 

L. It. 10 (\ l\ 591. 

338. Aiding & abetting — Negligence of 

veterinary surgeon In examination of exposed 
article.]- -Negligence on fhe part of a veterinary 
surgeon in making an examination Sc giving a 
certificate that meat which is in fact unsound is 
sound & healthy is not of itself sufficient to justify 
a conviction against the veterinary surgeon for 
aiding A abetting the exposing of* the unsound 
meat for sale although such negligence in fact 
causes the exposure of the meat. — H ailow v. 
Tillstonk (1900), 83 L. T. 411 ; 04 J. P. 823; 
19 (’ox, (’. V. 570, 1>. C. 

339. Article 4 4 deposited In any place'* 

“ Place "—Slaughterhouse yard.] — r J\* ’o carcases 
of cows, unfit for food, were found in a yard at 
tho back of a but cher’s house, there being a 
slaughterhouse on one side of the yard: — Held: 
the yard was a “ place ” within the meaning of 

Nuisances Removal Act, 1803 (c. 177), rs, 2, 3. 

Yovno r. (iRATTRiDOE (1808), L. IL 4 Q. B. 100 • 
38 L. J.M.T. 07 ; 33 J. P.200. 

340. Moving cart.] —Unsound meat 

intended for the food of man was being carried in 


a cart along a road from a knacker’s yard, where 
it had been partially prepared for sale, to a 
slaughterhouse, where it was to be further pre- 
ared for sale. While on its way to the slaughter- 
ouse it was seized by an inspector of nuisances 
under P. H. Act, 1875, s. 116 : — Held : the meat 
was deposited in a place for the purpose of pre- 
paration for sale within the meaning of that sect. 
— Williams v. Allen, [1916] 1 K. B. 425 ; 85 
L. J. K. B. 822 ; 114 L. T. 1205 ; 80 J. P. 65 ; 
14 L. G. R. 366 ; 25 Cox, 0. 0. 425, D. 0. 

341, “ For purpose of sale " — Deposit on 

another’s premises*] — A person who has deposited, 
on premises other than his own, for the purpose of 
sale, diseased meat belonging to him Sc intended 
for the food of man, does not thereby commit any 
of the offences in respect of dealing with diseased 
meat which are specified in P. H. Act, 1890, 
s. 28 (1). — Firth v. McPhail, [1905] 2 K. B. 
300 ; 74 L. J. K. B. 458 ; 92 L. T. 567 ; 69 

J. P. 203 ; 21 T. L. B. 403 ; 3 L. G. R. 478 ; 20 
Cox, C. 0. 821, D. C. 

Annotations : — Consd. Bothamloy v. Jolly, [1915] 3 K. B. 

425 Refd. Kobcrton v. Mcllroy (1907), 72 J. P. Jo. 27 ; 

Hobbs v. Winchester Corpn** L1910] 2 K. B. 471. 

342, Deposit in shop after return of 

article by purchaser.] — Roberton v . McIlroy, 
Ltd. (1907), 72 J. P. Jo. 27. 

343, Deposit for distribution.] — 

Reap, was the secretary of a co. entrusted with 
the distribution of meat under the Ministry of 
Food. The co. had nothing to do with the selec- 
tion of the carcases, which were allotted to them 
for distribution among the local butchers, & the 
meat never became their property, their duty 
being to collect the purchase -money Sc forward it 
to the Ministry of Food, from whom they received 
a commission. Two carcases forming part of a 
consignment to the co. Sc intended for the food of 
man were seized on their premises Sc condemned 
as unsound. The justices dismissed an informa- 
tion under P. IL Act, 1875, ss. 110, 117, Sc P. IT. 
Act, 1890, s. 28, against resp. for having the meat 
in his possession : — Held : the distribution by the 
co. was part of the sale of the meat, Sc the carcases 
having been deposited for distribution, liad been 
deposited “ for the purpose of sale ” within the 
meaning of the Acts, A the case should go back 
to the justices with a direction to convict. — 
Ollktt v. Henry, [1919] 2 K. B. 88 ; 88 L. J. 

K. B. 998 ; 121 L. T. 80 ; 83 J. P. 105 ; 17 L. G. R. 
349 ; 20 (’ox, C. 0. 401, 1). C. 

344. 44 For purpose of preparation for 

sale."] — White v. Redfern, No. 330, ante. 

345. — _ << Intended for food of man."] 

Wikland r. Butler-Hooan, No. 353, post. 

346. 44 Possession " of unsound food — General 
rule — 44 Possession " construed in popular sense.] — 

By a contract made between applt. Sc poor law 
guardians applt . undertook to supply goods to. Sc 
deliver them at, a workhouse. The goods were, 
as regards quality to be such as the guardians 
approved. Rejected goods w*ere to be removed 
by, Sc at the expense of, applt. within seven days 
after notice to him of their rejection. In pur- 
ported fultUment of an order given by the guardians 


10 necessary to constitute an offence 
against Health Act, 189H (S. a.), 
h. 10U.— Mastku inrivuRRs, Lti». v. 
LAroivroN Coojuus, Ltd. (1915), 
19 C. L. It. 319.— AUS. 


K* . i t j^, DiokSON f, 

PWSTOMA Ml'NlCII’AUTY (1906), T. y! 

SiH. — s. AF. 

J . p 

11918] E. I). L. 313.*— s. AF. 


m. Article “ deposited in any 
place ** — “ Place ” — Moving etui .] — A 
quantity of diseased meat was seized 
while being removed in a cart to a 
manufactory for the preparation of 
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under the contract applt. delivered at the work- 
house a quantity of rabbits which were intended 
for the food of man, but which were in fact un- 
sound Sc unfit for the food of man. The guardians 
gave immediate notice of rejection to applt. A on 
the same day the rabbits were seized oy an in- 
spector of nuisances & duly condemned & ordered 
to be destroyed. Applt. was convicted under 
P. H. Act, 1876, s. 117, for having unlawfully 
deposited for the purpose of sale rabbits which 
were intended for the food of man & which when 
in his possession had been lawfully seized Sc con- 
demned : — Held : without deciding whether the 
rabbits had been deposited by applt. for the pur- 
pose of sale, the conviction must be quashed 
inasmuch as the rabbits at the time of their seizure 
were not in his possession within sect. 117. The 
word “ possession ” must be construed in a popular 
& not in a narrow sense. — Webb v. Baker. [1910] 
2 K. B. 753 ; 80 L. J. K. B. 36 ; 115 L. 1\ 030 ; 
80 J. P. 449 ; 01 Sol. Jo. 72 ; 14 L. G. R. 1158 ; 
25 Cox, C. C. 547, D. C. 

347. “ Person to whom food 99 did belong.] 

— Vinter v. Hind, No. 324, ante . 

348. .] — Applt. was an under-bailiff 

on the estate of N., a large landowner, & it was 
his duty to receive instructions from, A obey the 
orders of the head bailiff. Two cows belonging to 
N. were slaughtered, as they were affected by 
disease ; applt. was not present when the cows 
were slaughtered, but on the same day he was 
told by the head bailiff to send the meat to P. A 
to go there himself to meet it. Applt. went to 
P. on the following day, & saw a butcher named 
B., <te on the next day, the head bailiff, having 
been told that the meat had not been sent off, 
directed applt. to take the meat to P. station A 
consign it to the butcher. The transit of the 
meat to P. station was superintended by applt. 
who took charge of it. It was then sent by train 
in applt. ’s own name to the butcher at P. applt, 
sending a telegram to the butcher, “ Two carcases 
of meat addressed to you ; make best of it.” 
The butcher replied that the meat, which was 
then lying at P. station, was no use to him. 
Applt. then sent a telegram to the station-master : 

Ask consignee to do the best he can. If In* can’t 
dispose of it, ask him to bury it, A charge sender 
expenses.” The meat was seized while* lying at 
the station, & condemned as unsound. Upon 
these facts applt. was convicted, under P. II. Act, 
1875, s. 117, of exposing unsound meat for sale, 
as being the person ” to whom the same 
belonged 99 : — Held : there was no evidence what - 
ever upon the facts, to show that applt. was the 
person “ to whom the meat belonged.” — N ewton 
v . Monkcom (1888), 58 L. T. 231 ; 52 J. P. 

4 T. L. R. 205 ; 10 Pox, C. C. 382, 1). V. 


tota of unsountoosT naotiiary ' r 

under P. H. Act, 1875, b. 1 11, charJirm 8 ““' ,nou * 
with having unsound \neat on 
sale, it is not necessary to show that defT had 
personal knowledge of the condition of the meat - 
B laker «. Tillstone, [18941 1 Q. B * m 
L. J. M. 0. 72 ; 70 h T. 81 1 58 j P i«i ! 

W. R. 253 ; 10 T. 1, It. 178 . 38 Aol Jo 5 42 
10 R. 94, D. 0. JOt 

rmofciliww a — Confd. Firth t». MoPholl. fl00:ii sir n nnn 
Retd* Hobbs t\ Wlnohestor Oorpn^ I1910J 2 K* B* 

351. * — — — To constitute tlie 

offence created by P. H. Act, 1875, s. 117 

rea need not be shown. Meat belonging to 
& intended for the food of man was seized & con- 
demned under P. II. Act, 1875, sh. 11(1, 117 li8 
unsound. In respect of this pltf. was pros4‘cute<i 
™' 8< 117 » lmt summons was dismissed. 
lJtf. thereupon made a claim for compensation 
under P. H. Act. 1875, s. 308, A:, as (lie claim was 
not admitted it was referred to arbri. The 
arbitrator by his award found (a) a portion of the 
meat was unsound, but pltf. was not aware or 
this ; (5) the unsoundness A unfitness of the meat 
for the food of man could not have* been discovered 
by any examination which pltf. or his servants 
could reasonably have been expected to make ; 
A (c) pltf. had been damaged by the cost of de- 
fending himself in tin* prosecution A also in his 
trade A business A reputation by reason of the 
prosecution: Held : as pltf. had 'himself been in 
default ho was not entitled to recover compensa- 
tion. — Hours i\ Winchester Coiipn., 119101 2 
K. B. 471 ; 70 L. J. Jv. B. 1123 ; 102 L. T. 8|1 • 
71 J. P. 113 ; 20 T. L. B. 557 8 h. (i R. 1072* 

V. A. 

Annotation Refd. Pothamley r. .lolly, [101.' ») 3 K. 11. 12.». 

352. — Necessity for Intention to sell.] - 

Rendell . II EMI NO WAV, No. 334, ante. 


353. M Intended for food of man.”; 

On a Monday morning, shortly after twelve 
o’clock at noon, an inspector of nuisances visited 
the shop where applt. carried on the business of a 
butcher. The shop contained a safe which the 
inspector found closed. Jt was opened by him 
A found to contain some meat- which showed 
signs of decomposition. Business wjis carried <m 
at applt. ’s shop up <0 midnight on tin* previous 
►Saturday, when all the meat remaining unsold was 
placed in the safe, A was then sound A fit for the 
food of man. On Die Monday in question the 
safe had not, been opened after midnight, on the 
previous Saturday until 1h< inspector's visit, a 
period of thirty-six hours. In the ordinary course 


preserved meat : — Held : a cart upon 
which diseased meat is being carried, 
for the purpose of preparation with a 
view to sale as human food, is “ a 
place*' within 26 & 27 Viet. c. 117, 
h. 2. — Wf.db t?. Daly (1870), 18 W. It. 

349 1. “ Poftacwion ” of unbound food 
- — Whether exposure for sale necessary. ] 
~—It unsound meat, unfit for human 
food, is found In a butcher’s slaughter- 
house, being dressed A prepared for 
sale as human food, & is seized, 
condemned by a magistrate, A ordered 
to be destroyed, the butcher is liable 
to a penalty under Public Health Act, 
1878, hh. 132 A 133, although It is 
neither alleged in the summons nor 


jjrovcd that such meat was h 
exposed or conveyed for Hale.-~CoiiK 
Rural Rihtkk’T Council r. Walsh, 
Cork Rural District Council r. 
Desmond, [1008] 2 I. It. 234. — IR. 

n. Mens rea — Knoirledye of 

corporatism .) — Where an employ^ of 
a co. had opened A exposed for sale 
diseased meat, but there was no evi- 
dence that it was the duly of such 
employ^ to open & inspect such meat, 
A the manager of the co. was, without 
negligence, ignorant of the stale of the 
meat : — I felt : the co. canid not In- 
considered to have hat! knowledge of 
the state of the meat.*- 11. r. Panton, 
Ex p. Farmer’s Riwjpuce ( dtp. 
(1888), 14 V. L. It. 830.— AU8. 


o. - - Diseased meat - - Sale, of 
rath piece, a st/mrate offence.)-- A 
butcher wiw eonvicted of having in 
liis poKHeshion for the purpos<* of sale 
ten pieces of diseased meat. The 
pieces wen* all portions of tin* same 
animal Held : each pl<*<c of meat 
was a separate article within the 
meaning of the Act A tin* sale of each 
ee was a separate oitenee. Kicsn 
. hell, llilioj H. C. U.) 13; 47 

He. U. K. 160 ; « Adam, Vri~ SCOT. 

— What a Mounts Vi 
An au(f*tJom*<*r wss 
ruled for a contra volition of I 
Municipal be Police Aet, ». 261, by 
having meat as or for human food in 
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Sect. 2. — Statutory offences: Sub-sect. 1, D., E. 

F.; sub-se ct. 2, A. & B ' 

of applt.’ s business all the meat contained in the 
safe would have been examined before setting it 
out for sale, & any part found to have been 
unsound would have been removed : — Held : there 

was no evidence that the meat was deposited on _ o- j 

&pplt*’s premises for the purpose of sale & intended under 1 owns Improvement Clauses Act, ] 817 
for the food of man. — Wi eland v. Butler- (c. 34), s. 131 , a magistrate condemns meat brought 

73 L. J. K. B. 518 ; 90 L. T. 588 ; before him as unfit for human food, a summons in 
53 W. R. (53 ; 20 T. L. H. respect thereof may be issued by another magis- 

397 : 2 L. G. R. 1074 ; 20 Cox, trate, though the magistrate who adjudicates 

upon the summons must be the magistrate who 

MoPhail, (19051 2 K. B. 300. condemned the meat, — R. v. Thomas (1901), 18 

v~ Mollroy (1907), 72 J. P. Jo. 27 ; Hobbs T. L. R. 71, D. C. 

'Winchester Corpn., (1910) 2 K. B. 471. Annotation ; — Mentd. R. v. Part (1906), 70 J. P. 398. 


419 ; 88 L. J. It. B, 
T. 34C ; 83 J. 1\ 50 ; 17 L. 0, It. 


XJ • ly» 


357. Summons — By whom issued — Magistrate 
other than magistrate condemning article;] — Wiww, 


354 , -.] — Meat supplied for the use of a 

regiment was delivered at their barracks « re- 

i eoted as unsound. It was subsequently found 
>y the inspector of nuisances in a waggon on the 
premises of a slaughterer, & was condemned by a 
justice. Applt. had after the seizure admitted 
bis ownership of the meat to the inspector & had 
Mid to him that it was perfectly lit to* food. 
Applt. had also requested the medical officer of 
to keep the meat for further examination 
on his beheitt , & had told that officer that tf ^ had 
not been seised he was prepared to sell it -.—Held . 
there was sufficient evidence to justify the justices 
in finding that the meat was in the possession of 
applt. when it was seised, & In convicting torn 
under P. H. Act, 1875, s. 117.— Bull v . Lord 
(1908), 9 1, G* it* 829, D. 0. 

E. Proceedings against Offenders, 

See V. II. Act, 1875, us. 110, 117, 258, 259. 

855 . Institution of proceedings— Conditions pre- 
cedent-consent of Attorney-General.)— A prose- 
cution under 1*. U. Act. 1875, s. 117 is a proceeding 
to recover a penalty within the l meaning of s. 2o8, 
& therefore the consent in writing of thcAMt-is 
necessary where the prosecution is mstituhd by a 
person other than a party aggrieved or the local 
authority, there being no express provision in 
h. 1 17 authorising any person other than the above 
L* nroMOcute. — 1 )olui r. Pkarson, 1911] R* "• 
K l J. K, B. 927; 105 J- T. 108; 75 
V V 343 ? 27 h. R. 370 ; 9 L. tt Ik *040 ; 22 
( ; ox,’c. 0. 520, I>. C. 

qcq By local authority — Authority of 

clerk or officer to prosecule-Tlme 
authority.] — The authority required by P. II. Act, 
1875. s. 259, must be given by the local authority 
to their officer or member before proceedings are 
instituted, & cannot be given subsequently by the 
local authority passing a resolution purporting to 


358. Hearing — Who may adjudicate — Not jus- 
tice by whom prosecution directed.]— In the 

borough of W. the sanitary committee of the town 
council, who were the local authority under 
P. H. Act, 1875, passed a resolution directing the 
town clerk to prosecute S. for exposing for stile 
meat unfit for human food, contrary to the pro- 
visions of the Act, & at the hearing of an informa- 
tion laid in pursuance of this resolution S. was con- 
victed before four justices of the borough, who 
imposed a penalty upon him. One of the justices 
wae a member of the sanitary committee, & had 
been present at the meeting at which the resolution 
was passed -.—Held : P. H. Act, 1875, s. 258, did 
not remove the disqualification which attached, 
to the justice by reason of his having acted as a 
membei of theaanitary committee m dieting the 
prosecution* — R* v. Lee (1882), 9 Q. B. « > 

47 J. P. 118 ; 30 W. R. 750, D. 0. 

Annotations : — Retd. R. «• f}enley. [1892] 1 Q. B. .»«. 

Mentd. It r. spodding JJ. (1885), 2 T. L. k. i«->* 

359 # - Must be magistrate who con- 

demned article.] — R. v. Thomas, No. 357, ante. 

Defences — Autrefois acquit.] -B., 

was charged with exposing on his premises certain 
meat unfit for human food, & the summons was 
dismissed on proof that he was not aware of the 
meat being there, as what occurred was done 
during his absence. A second summons charging 
the same facts, & offence was heard, & B. was 
convicted, though he produced a certificate of 
dismissal of the previous summons : — Held : as H. 
might have been convicted of the same offence 
under the first summons the second charge Ac 
conviction were bad, & conviction gashed accord- 
ingly, — I*. v , Blount (1879), 43 J. P. 383, D. C. 

331 . Evidence — Soundness of article at 

time of condemnation.] — When unwholesome meat 
has been condemned by a justice, & Proceedings 
are afterwards taken under P. H. Act, 1870, s. n i. 


his possession of an unsound & un- 
wholesome description '.—Held, : it. Is 
lift t iioccfcNMiry fop ft conviction thftt tho 
person in possession of meat •• as or 
for human food " of an unsound 
description should iH'isoiiallv knoNv 
that it is in his possi'sslou.— Dickson 
r. Linton (1888). 2 White, 51. SCOT. 

a .) — Cairns r. Linton 

(1?89), 2 White, 238.— SCOT. 

PART HI. SECT. 2, SUB-SECT. 1— E. 

/rtMitatton o/ . 

Time limit for tw/ormarian. J— The 
Animals & Meat (Amendment ) 
Act, 1910. No. 8. s. 2, provides that oil 
information under Principal Act, 1902, 
So 36. «. 47, for selling « disused 
animal, must Ih> laid within six weeks 


after the time when the animal was 
sold. On Aug. 12, K. agreed to sell 
his dairy herd to McK., delivery to be 
made Sept* 9, & a deposit was paid 
by McK. Possession was taken by 
McK. on Sept. 9. One of the cows 
proved to be diseased. McK. laid an 
information under s. 47 on Oct. 16 : — 
Held : the sale took place on Sept. 9, 
& the information was laid within the 
proper time. — McKkown r. Knowles 
(1919>, 19 S. It. N. S. W. 46; 36 

N. S. W. W. N. 33.— AUS. 

t. Hearing — Evidence — Proof that 
article condemned by court.] — Before a 
person can be found guilty under 
55 Viet. No. 17, s. 7, of having in his 
possession meat unfit for food of man 
it must bt* shown that the meat has 


& 


>n condemned by the ct.-~Ex 
rtlett (1896), 17 N. S. W. L. 
ii 12 N. S. W. W. N. 111.— AUS. 

Validity of bye-law — A!**! 
cino ultra vires proytsum—tharoe 
elimination & stamping of< wcojej;! 
A municipal regulation framed undj r 
d. 10 of 1912, s. 194, contained AOlid 
ovisions in regard to the introduction 
to the municipality of slaughtered 
rcase*s & in regard to the slaughtering 
animals & the examination ^ 
imping of carcases for human food 
r a municipal official. It a * 80 . 
ined a provision imposing a charge 
r the examination & stamping of the 
, reuses. No meat could be examined 
> stamped under the municipal regu* 
tion e»xcept upon payment of tno 
mrge imposed for the purpose:— 
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against tin* owner of the meat, evidence may be 
given by liim as to t-lic state of the meat at the 
time of condemnation. — Waye v. Thompson 
(18S5), 15 Q. B. D. 342 ; 54 L. J. M. 0. 140 ; 53 
L. T. 358 ; 49 J. P. 093 ; 33 W. It. 733 ; 1 T. 1,. It. 
529 ; 15 Pox, C. C. 785, I). C. 

Annotation : — Refd. Fie. Bater & Birkenhead Corpn., [ 181 KI] 
1 Q. B. 670. 


F. Compensation, 

See P. H. Act, 1875, s. 308. 

362. Liability of local authority - For wrongful 
acts of servants — Destruction of food without order 
of justice.] — An assistant inspector of nuisances, 
acting under the directions of the medical officer 
of health of the borough, seized a certain quant it y 
of unsound meat exposed for sale & intended for 
tin* food of man, & caused the same to bo destroyed 
without an order of a justice : — Held : the seizure 
A subsequent destruction were improper & the 
corpn. of the borough were liable to damages for 
the wrongful acts of their servants. — Ormkrod v. 
Rochdale Corpn. (1898), 02 J. P. 153 ; 1 L. a. K. 
05, n. 

363. Claimant “himself in default 99 — 

What amounts to default.] — I Ion ns v. Win- 
chester Corpn., No. 351, ante. 

What amounts to default generally, sec Sect. 2, 
sub-sect. 1, 1)., ante . 

364. Measure of compensation — General rule. 

— Upon an arbn. under P. H. Act, 1875, s. 308, ail 
that is to be considered by the arbitrator is whether 
the person claiming compensation has suffered 
damage & the amount of such damage. 

The costs of successfully defending a prosecution 
for exposing for sale unsound meat, which meat is 
the subject of the claim for compensation, cannot 
be recovered as damages . — Re Davies & Rhondda 
Urban District Council (1899), 80 L. T. 090, 
D. C. 

A nnotation : — Retd. HobbH v. Winchester Corpn., [1J/10J 

2 K. B. 40. 

305 . Costs — Of resisting condemnation — 

Refusal to take article back.] — - Re Bater & 
Birkenhead Corpn., No. 331, ante. 

366. Of defending prosecution. 

Re Davies & Rhondda Urban District Council, 
No. 304, ante . 

367. .] — Meat belonging to pltf. 

A alleged to be unwholesome was seized by the 
inspector of nuisances of deft, corpn. & condemned 
by a magistrate. The owner was proceeded 
against, but the summons was dismissed by the 
justice for a defect in form, & no order was made 
as to costs. On an arbn. under P. II. Act, 1875, 
the arbitrator found that the meat was sound, & 
awarded pltf. compensation. In an action on the 
award : — Held : the findin g of the arbitrator as to 
the soundness of the meat was conclusive ; the? 
corpn. were liable to pay to pltf. full compensation 
for the damage sustained by reason of the acts of 
the officer of the corpn. ; & such full compensation 
included the costs to which pltf. was put in 
opposing the summons. — Walshaw r. Bkiohoune 
Corpn., [1899] 2 Q. B. 286 ; 68 L. .1. Q. B. 828 ; 


81 L. T. 2 ; 47 W. R. 600 ; 15 T. 1,. R. 103 ; 43 
Sol. Jo. 508, C. A. 

Annotations :~Consd. Hobbs r. Winchester Corpn., [19101 

* *; ^, 47 , M.% ,d ;r ,,ariu ‘UnV* Kccl ™ Cor t'" ' Arn t 

Q. B. 424. tfentd. May r. Mills (110 41, 40 T. L. ]{, US 7, 


368. - - .j — 

Chester Corpn., No. 351, ante . 


Hobbs r. Win 


369. Sum for general damage - To trade 

& reputation.]— Hobbs v, Winchester Corpn., 
No. 351, ante. 


Sub-sect. 2. - In London. 

A. Condemnation of Seized Art let vs of Food. 

See L\ 11. Act, 1891, s. 47. 

370. Whether condition precedent to prosecution 
— “ So condemned “ - P. H. Act, 1891, s. 47 (2).]— 
By the above sub-sect., “ if it appears to any 
justice that any animal or article which lias bccii 
seized or is liable to he seized under this sect, is 
diseased, or unsound, or unwholesome, or unfit, 
for the food of man, lit* shall condemn the same 
. . . ; the person ... on whose premises the 
same was found, shall be liable on summary con- 
viction to a fine not exceeding fifty pounds for 
every animal, or article, or if the article consists 
of fruit, vegetables, corn, bread, or flour, for every 
parcel thereof so condemned, or, at the discretion 
of the ct., without the infliction of a flne, to im* 
prisonment for a term of not mom them six 
months, with or without hard labour ” i — Held : 
the words “ so condemned ” must be read as “so 
liable to be condemned,” & therefore condemnation 
by a justice of the peace of an animal or article 
which has been seized or is liable to bo seized under 
the sect, is not a condition precedent to a summary 
conviction for an offence under the sub-sect.—- 
Hkwett v. Hattekhley, 119121 0 K. B. 35; 81 
L. .). K. H. 878 ; 107 L. T. 228 ; 70 .1. I*. 309 ; 
28 T. L. R. 433 ; 10 L. (I. R. 020 ; 23 Oox, 0. C. 
121, D. 0. 

371. Jurisdiction of magistrate — To lnauire 
whether article intended for food of man.] -Where 
proceedings are taken before a magistrate under 
p. Jl. Act, 1891 (c. 70), s. 47, for the condemnation 
as diseased, or unsound, or unwholesome, or unfit 
for the food of man, of an article seized by a medical 
officer of health or sanitary inspector under the, 
provisions of that sect., the magistrate luis no 
jurisdiction to inquire whether the article was 
intended for the food of man, hut is bound to 
order its destruction upon being satisfied that it is 
in fact diseased, or unsound, or unwholesome, or 
unfit for the Laid of man. Thomas v. Van Oh, 
[19001 2 Q. B. 418 ; 69 L. J. (J. B. 665 ; 82 L. T. 
845 ; 04 .1. 1>. 582 ; 19 W. R. 57 ; 10 T. L. K. 
388 ; 19 Cox, <\ (\ 542, D. C. 

in notation Refd. r. V. IikIichUt Corpn. (11/10), 

70 L. J. K. B. tn*i. ' 


11. Offences. 

See P. 11. Act, 1891, s. 17. 

372. Under P. H. Act, 1891, s. 47 (2) — Scope 
of sub-section — Person to whom 99 article “be- 
longs 99 — Sale by commission agent to retail 


Held : as the imposition of the churge 
was ultra vires, a conviction on a 
prosecution for having brought slaught- 
ered meat into the municipality con- 
trary to the regulation could not be 
sustained. — R. v. Dawood (1D15), 
C. P. D. 841.— S. AF. 

J. — VOL. XXV. 


PART III. SECT. 2, SUB-SECT. 1.- F. 

u. What included in term 
Whether trade lofts .) — The ex pi 
“ damage ” full compensation *' in 
Public Health (Ireland) Act, 1878, 
s. 274, do not include trade loss caused 
to the owner of an article intended for 


tin 5 


food of inuii by reason of the 
I y of prfK'eedings brought by a 
y authority to have such article 
of food condemned as unsound.*-- 
Ue .smith & BklpahT COIU'N., flOlO, 
2 1. 11. 285 ; 4 4 I. L. T. 123. IR. 
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Sect, 2. — Statutory offences: Sub-sect. 2, B. } C. & 
D. Part IF.] 

dealer.] — Keep., a meat salesman, to whom meat 
had been consigned to sell on commission, sold a 
portion of it to II. While the meat was on U.’s 
premises it was seized A condemned by a magis- 
trate under the above Act, as being diseased A 
unfit for the food of man. ltesp. was summoned 
under the above sub-sect, of the Act, & it was 
proved that the meat was unsound at the time of 
the sale to JT. The ct. dismissed the summons : — 
Held : the summons was rightly dismissed, A a 
summons ought to have been drawn under sub- 
sect. 8 . — Hilling v. Pueiihlk (1890), 00 B. .1. Q. 13. 
180 ; 01 J. P. 80 ; 45 W. It. 187 ; 13 T. L. It. 
115 ; 41 8ol. Jo. 170, I>. C. 

Annotations : — Confd. Bothamley v. Jolly, 11915] 3 K. 13. 

425. Reid. Grivell r. MuJptiH, 1190GJ 2 K. 13. 32. 

373. Under P. H. Act, 1891, s. 47 (3) — Scope of 
sub-section.J — Hilling v. Prehble, No. 372, 
ante, 

374. .] — ltesp., a wholesale dealer, 

sold to a retail pork butcher a quantity of pigs’ 
plucks, one of which was unsound, unwholesome, 
A unfit for the food of man. The unsound pluck 
was seized in the purchaser's shop by applt., a 
sanitary inspector, who obtained an order for its 
destruction. In proceedings against reHp. under 
the above sub-sect., for selling an article liable to 
be seized A condemned under sect. 47, the magis- 
trate found that the unsound pluck was not ex- 
posed for sale, A would not have been sold or 
offered for sale by the retail shopkeeper until the 
sanitary inspector had passed it, A he accordingly, 
without calling upon resp., dismissed the summons, 
holding that no offence had been committed under 
the sub-sect. : — Held : the magistrate was wrong 
in stopping the cast; ; a primd facie case had been 
made out against resp. calling for an answer ; & 
the case must go back to the magistrate to be pro- 
ceeded with. 

The sub-sect , is intended to deal with the case 
of the vendor of an article intended for the food of 
man, which in fact at the time it- is sold by him 
is in such a condition t hat it is liable to be seized, 
that is, in the condition of being unsound A unfit- 
for the food of man. 

The words “ any article liable to be seized *’ in 
sub-sect. 3 mean an article primd facie liable to be 
seized by reason of its condition (Uhannell, J.). — 
O ill v ELL V. Mali'AS, 11900] 2 K. H. 32 ; 75 R. J. 
lv. H. 017 ; 95 L. T. 123 ; 70 J. P. 331 ; 22 T. 1 j . It. 
511 ; 4 R. (1. It. 008 ; 21 Cox, C. C. 220, D. 0. 

Annotation* : — Confd. Ilewett r. llattornley, 11912] 3 K. B. 

35 ; It. r. Asoanlo Puck A Paloo (1912), 70 J. 1*. 487. 

375. “ Article liable to be seized *• — Alter 

possession by purchaser.] — (1) By the above sub- 
sect-., where it is shown that any article liable to 
be seized under the sect., A found in the possession 
of any person, was purchased by him for the food 
of man, & when purchased was in such a condition 
as to bo liable to be seized A condemned under the 
sect-., the seller is liable to a penalty unless lie 
proves that, when lie sold the article,* he did not 
knows & hail no reason to believe, that it was in 
such a condition: — Held: the vendor can only 
be convicted under the sub-sect, when' the article 
is liable to be seized after it has got into the pos- 
session of the purchaser. 

(2) Deft., a fruit broker, was charged under 
the above sub-sect. He had sold walnuts which 
turned out to be unsound. A printed notice was 


posted up in his shop, to the effect that the walnuts 
were sold on the condition that, if any of the 
contents of the bags should prove unsound, the 
buyer should sort them A destroy the unsound 
walnuts. The jury were directed to find deft, 
guilty, if he sold the walnuts when unfit for the 
food of man, unless he proved that he did not 
know, & had no reason to believe, that they w r ere 
so, A w T ere told that deft, could not contract him- 
self out of liability by agreeing that the buyer 
should sort out & destroy the bad nuts, & that 
they must disregard the printed notice. 

It is the sale or exposure of it [an article of food] 
with the intention that it shall be used for human 
food, which is an essential element to the rendering 
the possession of it illegal. . . . The burden of 
proof that such intention did not exist is, by 
sect. 47, cast upon the person charged with an 
offence. . . . The non-existence of such a criminal 
intention is a fact- to be established by evidence, A 
may be proved in a variety of ways : among 
others, for instance, a bond fide contract with the 
purchasers subject- to a condition that an article 
untit for human food, should not be so used, or 
disposed of to be so used by others, would be 
evidence t-o negative such intention (Hawkins, J.). 
— R. v. Dennis, 1 1894 J 2 Q. H. 458 ; 03 R. J. M. C. 
153 ; 71 Ij. T. 437 ; 58 J. P. 022 ; 42 W. R. 580 ; 
10 T. L. R. 498 ; 38 Sol. Jo. 513 ; 18 Cox, 0. C. 
21 ; 10 It. 310, C. C. R. 

Annotations: — As to (1) Consd. Grivcll r. Molpas, [1909] 

2 K. 13. 32. Reid. Billing v. l'rebble (189G), GG L. J. Q. B. 

180; llowett r. Hattoreley. [1912] 3 K. 13. 35; 11. v. 

Aseanio Puck & l’u-icu (1912), 7G J. P. 487. 

376. Article In fact unfit for food- 
Not Intended for food or exposed for sale.] — G rivell 
v. Malpas, No. 374, ante . 

377. Article voluntarily given up by 

purchaser.] — (1) One w r ho sells unsound food 
liable to be seized to another person, which is not 
in fact seized, but is voluntarily given up by the 
purchaser for condemnation, is not guilty of an 
offence under the above sub-sect. 

(2) An indictment lies against- a limited co. in 
respect of an offence created by the sub-sect. — 
R. v. Ascanio Puck &- Co. & Paice (1912), 70 
J. P. 487 ; 29 T. L. It. 11 ; 11 L. G. R. 130. 

Annotation : — Generally , Mentd. It. t*. Daily Minor News- 
papers, It. v. Glover, [1922J 2 K. B. 530. 

C. Proceedings against Offenders. 

378. Instltution^of proceedings — Conditions pre- 
cedent — Condemnation of article.] — Hewett v . 
Hattersley, No. 370, ante. 

379. By whom — Private’ person.] — Resp., 
a sanitary inspector of a borough council, entered 
the premises of applt., a butcher, & seized certain 
meat which w r as then taken before a magistrate A 
by him condemned as unsound A ordered to bo 
destroyed. On the same day a summons was 
issued on an information laid by resp. under 
P. II. Act, 1891, s. 47 (2), charging applt-. with 
1 laving the meat* in his possession for the purpose 
of sale. Both the information A the summons 
stated that resp. was acting on behalf of the 
borough couucil, but he had not been expressly 
authorised by the council to take proceedings 
against applt. Applt. was convicted: — Held: 
a private person can prosecute for an offence under 
sect. 47, sub-sect. 2, A the absence of authority 
on the part of resp. did not invalidate the pro- 
ceedings, the words 44 on behalf of ” the borough 
council in the information A summons being 
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mere surplusage. — Giebler v. Manning, [19061 
I K. B. 709 ; 75 L. J. K. B. 463 ; 94 L. T. 580 ; 
70 J. P. 181 ; 54 W. R. 527 ; 22 T. L. R. 416 ; 
50 Sol. Jo. 377 ; 4 L. G. R. 561 ; 21 Cox, C. C. 
160, D. C. 

Annotations : — Reid. Dodd r. Pearson (1911), 80 L. J. K. It. 
027. Mentd. Lake v. Smith (1911), 106 L. T. 41 ; Kates 
v. Jeffery, [1914] 3 K. B. 160. 

380. Against whom — Company.] — R. 

Abcanio Puck & Co. & Paice, No. 377, ante. 

381. Information — By officer “on behalf of” 
local authority — Officer in fact unauthorised.] — 

Giebler v . Manning, No. 379, ante . 

382. Defences — Not Intended for food of man— 
Notice displayed on premises— Terms on which 
goods sold.] — R. v. Dennis, No. 375, ante. 


D. Compensation . 

383. Whether recoverable' — Against wholesale 
dealer — Goods sold with warranty.] — If a retailer 
buys provisions with an implied or expressed 
warranty. A: such provisions are seized & destroyed, 
& he himself is lined, because, unknown to him, 
they are unlit for food, he may recover from Jus 
vendor, in addition to their value, the costs of his 
defence & costs ordered to be paid by him ; snnble : 
also the amount of the line, if he can show that it 
was not imposed, or increased, in consequence 


of any default on his part. — 4 'it auk r. Pry tPJiKP 
67 J. P. 240 ; 1 L. G. R. 253. V *' 

Annotations .'--Mid. Colntnt r. My ham, (19131 K. B. 22<>. 
Mentd. Leslie v . Reliable Advertialiur Jc 


384 . Against officer For failure to inform 

defendant that articles unfit (or food —information 
received by offioer from original vendor.) — Cer- 
tain tins of preserved meat were sold at Glasgow 
to pltf. as 44 rejects,” that is to say, as unlit for 
human food, but as lit. for poultry* eonsumpt ion. 
The vendor communicated the fact A circumstance* 
of the sale to the sanitary inspector at. Glasgow, 
who forwarded the same to the medical officer of 
health for Stepney where pltf. carried on his 
business. The medical officer communicated the 
information to the Stepney sanitary inspector, hut 
neither communicated the fact to pltf. Pltf,, 
who was subsequently convicted for selling the 
meat knowing that it was untit for human food, 
claimed damages from the Stepney sanitary 
inspector At the Stepney medical officer of health 
for negligence in not having informed him that the 
meat was unlit for human food : HvM : neither 
deft, had been guilty of negligence K in any event 
defts. were protected by Public Authorities Pro- 
tection Act, 1893 (c. 61), inasmuch as before 
action brought more than six months had elapsed 
since the alleged grievance. •• W’Kllt t*. Thomas A^ 
Arson (1911), 79 J. P. 51. 
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See Note on p. 70, ante ; 1899 Act, s. 1 ; 1907 
Act, s. 5 (1). 

385. Analysis of sample — Certificate— Form.] — 

In proceedings by the Gotnrs. of Customs under 
1899 Act, s. 1, as extended by 1907 Act, s. 5 (L), 
for the recovery of a penalty in respect of the 
importation into the United Kingdom of an article 
of food specified therein, the certificate of the 
analysis given by the principal chemist of the 
Govt, laboratories need not bo in the form pre- 
scribed by 1875 Act, s. 18, Ac sc bed. — Foot v , 
Findlay, 11909) 1 lv. B. 1 ; 78 h. J. K. B. 18 
99 L. T. 798 ; 72 J. P. 191 ; 25 T. L. R. 10 53 

Sol. Jo. 32 ; 6 L. G. It. 1 129, D. C. 

386. Warranty— Not available as defence.] — 

Where deft, is charged under 1899 Act, s. 1 (I) 
(6), with importing into the United Kingdom 
adulterated butter in packages not conspicuously 
marked with a name or description indicating 
that the butter has been so treated, the fact that 
lie received from the foreign vendor a written 
warranty of the purity of the butter under circum- 
Btanccs which comply with the provisions of 
1875 Act, s. 25, & 1899 Act, s. 20 (1), (3), affords 
no defence, inasmuch as the written warranty so 
received only constitutes a defence to a charge of 
selling adulterated goods in the United Kingdom, 
Ac not to a prosecution for importing into the 
United Kingdom goods in packages insufficiently 
marked. — K elly v. Lonsdale & Co., [1906] 
2 K. B. 480 ; 75 L. J. K. B. 822 ; 95 L. T. 427 ; 


70 J. P. til : 22 T. U. R. 655 ; 50 S»»l. Jo. 577 ; 

4 L. G. It. 919 ; 21 ( ' >x, C. 281, i>. C. 

Refd. Monro i*. Gent ml ( Jroumory Co. < I U I ‘J ), 

10 L. (j. It. 131. 

387. Proceedings against offender Appeals - 
No appeal to quarter sessions.) Meet. 25 of 1899 
Act, which provides that, unless the context 
otherwise requires, “an offence under this Act 
shall ho treated as an offence under those Act^i 
(i.e. 8 do of Food & Drugs Act s), does not confer the 
right of appeal to a et. of quarter sessions from a 
conviction ny a ct. of summary jurisdiction, under 
1899 Act. s. 1, of the offence of importing inl-o tho 
United Kingdom margarine in packages not con- 
spicuously marked.- -U. v. Otto Monht&d, Ltd., 
{1906] 2 K. B. 456 ; 75 L. J. K. B. 629 ; 95 L. T. 
526 ; 70 J. l\ 435 ; 50 Sol. Jo. 595 ; 4 L. O. R. 
942 ; 21 Cox, C. C. 289, 1). C. 

Annotation : — Reid. Kelly v. Letuslulc. [11106] 2 K. B. 186. 

388. “ Procuring ” dangerous drug — Agree- 
ment for despatch of drug from Switzerland to 
Japan — Shipping documents received In London — 
Whether drug procured In London.) — By 

Dangerous Drugs Act, 1920 (e. 40), s. 6, the im- 
portation into, or the export from, the United 
Kingdom of certain drugs, including morphine, 
except under licence, is made unlawful ; by sect. 7, 
authority is given for regulations being made f >r 
controlling ilie manufacture, sale, possession A t 
distribution of those drugs ; Ac by a regulation 
made under that sect., “ no jierson shall supply 

I 2 



Food and Drugs. 


lid 

©* procure or offer to supply or procure any of the 
drugs to or for any person, whether in the United 
Kingdom or elsewhere/* unless he is duly licenced 
to do so. 

Applt., who had an office in London, A who had 
no licence to deal in morphine, arranged with a 
firm in Hwitzerland for the despatch from that 
country to Japan of a quantity of morphine. The 
morphine never was in this country, but bills of 


lading & other shipping documents in respect of 
the consignment were received by applt. in 
London : — Held : applt. was properly convicted 
of having “ procured ** the morphine in London 
within the regulation. — R. v. Yasukichi Miya- 
oawa, [1924] 1 K. B. 614 ; 88 J. P. 44 ; 18 
Cr. App. Rep. 4 ; sub now. R. v. Miyaoawa, 93 
L. J. K. B. 384 ; 40 T. L. R. 267 ; 68 Sol. Jo. 
500, C. C. A. 


Part V. — Particular Articles of Food. 


Sect. 1.— BEER. 

Inland Revenue Act, 1880 (<\ 20) ; Customs 
A Inland Revenue Act, 1885 (c. 51). 

389. What Is beer — Botanic beer.j — M. sold 
a liquor in bottles called S.’s Botanic Beer without 
having a retail licence to sell beer. The liquor 
was made of sugar, herbs, A water, without hops, 
A had about 0 per cent, spirit, while ginger beer 
A table beer had about the same* percentage of 
spirit. The justices dismissed tin* information, 
holding that it was not beer within Beerhouse 
Act, 1834 (c. 85), A other Acts Held : the justices 
were right. Leah v. Minns (1883), 47 J. 1*. 198, 
I). C. 

Annotation* : — Consd. llowarUi r. Minn* (1880), 60 L. T. 

310 ; FalrhurHt r. Price, (1D12J 1 K. B. 404. 

390. - - Liquor containing more than 

2 per cent, of proof spirit.; -Applt. sold a liquor 
in bottles railed “ S.’s Botanic Beer " without 
having a retail licence to sell beer. The liquor 
was made of sugar, herbs, A water, wit hout hops, 
A had over 5 per cent, spirit. Justices having 
dismissed an information laid under Beerhouse 
Act, 1834 (c. 85), s. 17, in respect of such sale, 
upon a case stated in an appeal to quarter sessions 
against such dismissal: — Held : by virtue of the 
definition in sect. 4 of the Customs A Inland 
Revenue Act, 1885 (c. 51), it is an offence against 
sect. 17 of Beerhouse Act, 1834 (c. 85), to sell any 
liquor found on analysis to contain more than 
2 per cent, of proof spirit, if such liquor is sold 
under any epithet describing it as a beer, whether 
it is sold as a substitute for beer or not. —llo worth 
r. Minns (1886), 56 L. T, 316; 51 J. P. 7; 3 
T. L. K. 256, 1>. C. 

ri h notation : — Consd. Fulrhurnt r. Price, (11112) 1 K. 11. 404. 

391 . Liquor not containing more than 2 per 

cent, of proof spirit.] — (1) By the first clause of 
sect. 52 of the Finance (1909-10) Act, 1910 (e. 8), 
the expression “beer" in Part II. of the Act 
“ includes ale, porter, spruce beer, black beer, A 
any other description of beer, A any liquor which 
is made or sold as «, description of beer or as a 
substitute for beer, A which on analysis of a 
sample thereof at any time is found to contain 
more than two per cent, of proof spirit " : — Held : 
the clause is divisible into two parts, of which 
the first ends with the words : “A any other 
description of beer,” each of which comprises a 
definition of “ beer “ ; A a liquid may be “ beer M 
within the meaning of the first part of the clause 
although it- does not contain more than 2 per 
cent, of proof spirit so as to be 44 beer ” within 
the meaning of the second part of the clause. 


(2) An information was laid against 
under Finance (1909-10) Act, 1910 (c. 8), s. 50 (3), 
for having sold by retail certain beer without 
having taken out a licence as required by the Act. 
The liquor was sold by applt, at his shop, in which 
were exhibited certain advertisements containing 
the statements that “ ales & stouts ” offered to 
the public on the premises were “ manufactured 
at about the same strength as ordinary ales A 
stouts," A “ Finlay’s ales A stouts ” were “ brewed 
from the best malt, Kent A Worcester hops.” 
The liquor was in fact of the ordinary gravity of 
beer. It contained 2 per cent, of proof spirit A 
was manufactured from liquid glucose A hops A 
was fermented with yeast. In colour, appearance, 
A taste it was exactly like ordinary beer, A the 
brewers of it paid duty upon it. The justices 
before whom the information was laid found that 
t he liquor was “ beer " within the meaning of the 
first clause of sect. 52 of the Finance (1900-10) 
Act, 1910 (c. 8), A convicted applt. : — Held: the 
conviction was right inasmuch as a licence to sell 
beer by retail is required by virtue of sects. 43, 
92, 96 (6), A the First Schedule, head C, of the 
Finance (1909-10) Act, 1910 (c. 8), A the justices 
were warranted in finding upon the evidence that 
the liquor was “ beer " within the meaning of the 
first part of the first clause* in sect. 52. — Fairhurst 
v. Price, [1912] 1 K. B. 404 ; 81 L. J. K. B. 320 ; 
106 L. T. 97 ; 76 J. P. 110 ; 28 T. L. R. 132 ; 22 
Cox , C. C. 660, I). C. 

392. Dilution — No addition of water - Mixture 
of different strengths.]— By Customs A Inland 
Revenue Act, 1885 (c. 51 ), s. 8 (2), “ a dealer in or 
retailer of beer si i all not adulterate or dilute beer, 
or add anything thereto, except finings for the 
purpose of clarification. ..." Applt., a publican, 
had in his cellar a cask of beer supplied by a firm 
of brewers, A also a quantity of small beer of much 
less strength. He drew off a certain quantity 
from the cask of stronger beer, A filled it up with 
small beer, adding some finings for clarification ; 
the result, as tested by the quantity of proof 
spirit in the two kinds of beer, was that the 
mixture was about 15 per cent, weaker than the 
beer which was in the cask as it came from the 
brewers. No water or any other matter or thing, 
except the finings, was added to the beer. On 
appeal against a conviction for “ diluting " beer 
under the above sect. : — Held : the mixing of the 
two kinds of beer amounted to a dilution of the 
stronger beer, A applt. was properly convicted. — 
Crofts r. Taylor (1887), 19 Q. B. D. 524 ; 56 
L. J. M. C. 137 ; 57 L. T. 310 ; 51 J. P. 789 ; 36 
W. R. 47 ; 3 T. L. R. 844 ; 16 Cox, C. C. 294, D. C. 
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393, Sale of beer containing arsenic — Ignorance 
of seller,] — Goulder v* Book, Bent v, Ormerod, 
Lee v. Bent, Barlow (ok Palmer) v, Nobleit, 
No. 06, ante . 

Implied warranties Sc conditions on sale of beer.] 

— See Sale of Goods. 


s 


Sect. 2. — BREAD. 

Sub-hect. 1. — In General. 

Note. — In this Parti 3 Geo. 4, c. cvi., <£' Bread 
Act , 1836 (r. 37), are referred to as Bread Act, 
1822, ct* Bread Act f 1830, respectively . 

394. Application of Acts — Bread Act, 1822— 
To wholesale dealers.] — It. v. Apostles Bread 
C o., Ltd. (1007), 42 L. Jo. 651. 

395. Weights & Measures Act, 1889 (c. 21) 

- -To Bread Act, 1836, s. 7.)— A customer was 
served with a loaf of bread by applt. s son from a 
cart belonging to applt. A: of which the son was 
in charge. Tlie loaf was not weighed at the time 
of sale thereof nor did the purchaser require that 
such should be done, but it was afterwards found 
to he of short weight. Applt. was convicted under 
sect. 4 of Bread Act, 1836, which provides that- 
bread shall not be sold otherwise than by weight : 

- Held : the conviction wits right A: Weights A: 
Measures Act, 1886, as affecting Bread Act. 
1836, only applies to sect. 7 of that Act A: only 
to such part of such sect, as relates to a baker 
refusing to weigh bread purchased of him.^-j 
( '( Ireland r. Walker (1861), 65 L. T. 262 ; ;>.> 
.1. P. 806 ; 17 Cox, C. C. 331, 1>. 0. 


Sub-sect. 2. — -Adulteration. 

See Bread Act, 1830, s. 8. 

396. Elements of offence— Mens rea.]— Applt., 
a baker, was convicted under Bread Act, 1836, 
s. 8, for using a certain mixture or ingredient, to 
wit, alum, in making bread for sale. At the 
hearing it was proved that he sold a loaf adul- 
terated with alum ; but no evidence was adduced 
tending to prove knowledge on the part of applt. 
or of the servant who made the bread that alum 
was used in the loaf : — Held : to constitute the 
offence under the above sect., there must be a 
guilty knowledge, A the conviction was wrong.— 
1 ’ore r. James (1871), L. It. 7 Q. B. 135; 41 
L. J. M. C. 19 ; 25 L. T. 593 ; 36 .1. 1\ 516 ; sub 
nom. It. r. Bolton J.I., Core v. James, 20 W. It. 
201 . 

Annotations : — N.F. Betts v. Armstead ( 1 888 ), 62 J. U* 171; 

Pain r. Boughtwood (1890), 24 Q. B. D. 3.»3. Conia. 

Brown v. Foot (1892), 61 L. J. M. < 3 . 110. Retd. Nichols 

r. Hall (1873), L. It. 8 V. P. 322 ; Hotchin r. Hiudmarsh. 

11891] 2 Q. B. 181. 


Sub-sect. 3.— Sale by Weight. 

A, In General, 

See Bread Act, 1822, a. 4 ; Bread Act, 1836, 
i. 4 ; Ac, generally , Weights & Measures, 

897. Actual weighing — Necessity for.] — By 

sect. 4 of Bread Act, 1836, it is enacted that all 
bread sold beyond the limits of the metropolis 
shall bo sold by weight : — Held : in order to 
comply with this provision, it is necessary that 
bread should not only be sold as of a certain 
weight, but should be actually weighed before 
being sold. Sentblc : tho baker is bound to weigh 
a loaf sold in the presence of the purchaser, or at 
the time of the sale, whether requested to Jo s<> 
or not. — W illiams r. Deggan (1867). 16 h. T. 
462 ; 31 J. I\ 807. 

Annotation : — Reid, (’ox r. Wellies (1902), 71 L. J. K. B. 

437. 

398. Though no demand by pur- 

chaser for loaf of specific weight Demand for loaf 
at specified price.]™ By Bread Act, 1822, s. 4. 
which applies in substance to the metropolitan 
area, any baker or seller of bread who kcIIh or 
causes to he sold bread in any other manner than 
b\' weight is liable to a penalty. 

Heap.' a grocer A: general dealer, was asked by 
a purchaser for a twopenny loaf, A: served him 
with a loaf for which lie paid 2 d. The loaf was 
not weighed in tin* shop in the purchaser's 
presence, nor was any statement math* to him as 
to its weight, nor was there any evidence that- it 
had ever been weighed. When subsequently 
weighed, the loaf, which resembled in shape A^ 
appearance a 2 lb. loaf, weight'd 2jf o/s. short- of 
2 lbs. : — Held : it was immaterial that the pur- 
chaser had not asked for a loaf of a speeille weight, 
A^ reap, had sold bread otherwise than by weight 
within tho meaning of the sect . — London t 1 ount\ 
Council t\ Head, 11600] 1 Q. B. 288 , J. 

Q. B. 36 ; 81 L. T. 152 63 J. 1». 77o ; 1H \\ . H. 

363; 16 T. L. It. 14; 11 Sol. Jo. 27 16 ( ox, 

C. C. 415, J). C. 

Annotation* ; - Reid. Cox r. Hleiaes (1902), 71 1,. L h. B. 
4H7 ; Wololi v. CutliT * • 

liotiRlilon, I19I6J I K. B. 1 89. 

399. - - Burden of proof on seller Bread 
deficient In weight.; By sect. 4 of Bread Act, 
1836, bakers Sc sellers of bread are to sell hreml 
only by weight. Where, therefore, a person went 
into a baker’s shop A asked hu a quart Jon I, 
meaning a quartern loaf, A he was *;fyed wit h n 
loaf which proved to he less in weight than I " 
the understood weight of a quartern loaf, A tie i < 
was no evidence that, the bread had at an> n * 
been weighed :--JIeld : this was evidence of a 
sidling of bread otherwise than by weight. 
Mitton r. Troke (1866), 20 L. T. 563 ; 


33 .f. 1 


821. 


1 U. ,1. K. B. 


Annotation : - Reid, fax r. Bleines (100*). 

437. 

.’ On an infommtion for 

<-«ntrav.nin K U«-ad A.-t', IKW. «• 4, it wa» |.rov.-.l 


PART V. SECT. 2, SUB-SECT. 3.— A. 

307 I. Actual weighing — Necessity for .] 
— Skater v. Brewsters, Ltd. (1905), 
8 I. It. 258 ; 38 I. L. T. 40.— IR. 

307 i i. ■ ■ . }— It. v. Mabchand. 

11921] K. D. L. 344.— S. AF. 

a. .1 — Liability of master 

for act of servants — A baker is liable 
to the penalty for the sale of bread In 
his shop without weighing it in the 
presence of the purchaser, though the 


sale is in fact made by bis ncryant - in 
his absence. — It. v. 1‘anton (1882), 
8 V. L. It. 301.— AUS. 

b. Validity of bye-law Enacting 
that weight should be stamped on cadi 
loaf. }— Byc-law 1128 of Jbe city of 
Toronto declared what the w<dght of 
loaves should be, & enacted that the 
weight of each loaf »°W or offered for 
«ale should be stamped thereon. * 
that all bread, offered for sale of any 


wcliclit than the wclirtH. »-V 
tho b ve *law should be *s\lA.a A * • 
ffdtcd : — field : the hve-)awwust»fra 
vires 8c not min'asonubV.-/^ 

6 c Toronto Corps. (1883), & • 1 

192.— CAN. 

lmpnfina ,Pf’"' Ul/ . 

wiling loam <>t UgM ^ 

haB power to pBHH ft * 

provide for tho wHifbt ^ 


to 

of 
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Sect. 2 . — Bread : Sub -sect. 3 , A . <£• B.] 

that a purchaser went into a baker’s shop & asked 
for a 4 lb. loaf ; a loaf was handed to him by the 
baker, which turned out- substantially deficient 
in weight. The purchaser did not ask to have the 
loaf weighed, A there was no evidence as to 
whether the loaf had ever been weighed or not. 
The baker contended that the loaf was fancy 
bread Held : (1) the customer having asked 

for bread by weight, the baker was bound to sell 
by weight, whether the bread was ordinary or 
fancy bread; (2) though he was not bound to 
weigh in the presence of the customer, unless 
requested to do so, he was bound to weigh at 
some time or other, & that as the loaf was sub- 
stantially deficient in weight it must be taken, as 
against the baker, that he had never weighed it ; 
& the conviction was therefore right. 

(.‘1) Although the bread which is sold to-day as 
fancy bread may not- be what it was at the time 
the statute passed, yet, if it is now of a fancy 
character A- differently baked it- is still fancy 
bread (Cockbukn, C.J.).-- It. v. Ken nett (1800), 
L. It. 4 Q. H. 505 ; 20 L. T. 050 ; .sub nom. B. v. 
Ken nett, It. v. Haunjierh, 10 B. & S. 545 ; 33 
J. 1\ 821 ; 17 W. It. 852. 

Annotation* A » to (2) Reid. H looter r. Brewsters (11)05), 
Allvvood’N Weights & Measures, 171 ; Lyons r. Houghton, 
111)15] I K. B. 4 HU. (, ’aurally, Reid. it. r. Wood (1800), 
L. It. -1 Q. B. 550. 

401. Must be true weight- Weight unascer- 
tained.] - A servant of resp., a baker, was asked 
by a purchaser for a half-quartern loaf, & served 
him with a loaf & two rolls, for which he paid 2d. 
The loaf At rolls were in the purchaser's presence 
placed in t he pan of a pair of scales, in the opposite 
scale of which there was already a 2 lb. weight; 
tlie beam of t he scales did not move, A the weight 
of the loaf A: rolls was not ascertained at the 
time of sale beyond the clear fact that they 
weighed less than 2 lbs. On being taken away 
by the purchaser A: weighed, they were found to 
weigh 5 o/.s. short of 2 lhs. 1/eld : a sale by 
weight meant a sale by the true weight of the 
bread sold. A: resp. had sold bread otherwise than 
bv weight within Bread Act, 1822, s. 4. — Cox r. 
Blkinkh, 1 1 1102 J 1 K. B. 070 ; 71 L. J. K. B. 437 : 
8(1 L. T. 5(13 ; (1(1 .1. J*. 407 ; 50 \V. B. 392 ; 18 
T. L. B. 350 ; 20 Cox, C. C. 188, 1). C. 

Annotations Coiltd. Bridge r. PuHwnnn (1903), 08 J. P* 
129; Welch r. (hitler (1905), 92 L. T. 239. Folld* 
Houghton r. Box I on (1907), 24 T. L. It. 200. Apld. 
Evans r, Jones (1908), 99 L. T. 799. Ezpld. Mattinson 
r. lUnley, [1908] 2 K. 11. 531. Folld. Lyons r. Houghton, 
11915] 1 K. B. 489. 

402. Excess weight.] — In order to comply 

with the provisions of Bread Act, 1822, which 
prohibit the sale of bread otherwise than by 
weight within ten miles of the Boyal Exchange, 
it is suftlcient to ascertain that the weight of a 
loaf is above the weight professed to ho sold with- 
out ascertaining its exact weight. — Bridge r. 
Passman (1903), 08 J. P. 129; 47 Sol. Jo. 420, 
I). 0. 

Annotation .*—• Reid. Evans r. Jones (1908), 99 L. T. 799. 

403. .] — Blackshaw v. Swarth- 

MOOR & Cj.VERSTON (LANCASHIRE) CO-OPERATIVE 

Society (1900), Allwood’s Weights & Measures, 

‘ — D. 0. 


404. Of particular loaf— Several loaves 

weighed together.] — A purchaser having asked for 
a loaf of bread was served With a loaf for which 
lie paid 3d. It purported to be a 2 lb. loaf, but 
on being weighed was } oz. short of 2 lb. The 
seller proved that all the loaves of bread were 
weighed tliree-quarters of an hour after they were 
baked, three loaves at a time, & that all the 
batches of three loaves weighed 0 lb. ; — Held : 
this was a sale otherwise than by weight within 
sect. 4 of Bread Act, 1830. 

The weigliing of the bread must be sufficient t-o 
ascertain the quantity or weight of bread in the 
particular loaf that is handed to the purchaser. — 
Welch v . Cutler (1905), 92 L. T. 239 ; 09 J. P. 
149 ; 3 L. G. B. 282 ; 20 Cox, 0. C. 809, D. C. 

Annotation : — Reid. Lyons r. Houghton, 11915] 1 K. B. 

489. 

405. Deficiency In weight.] — Sect. 4 of 

Broad Act, 1822, which provides that all bread 
sold in London & witlun a certain distance thereof 
shall be sold by weight means that the bread 
must he sold by its true weight. Therefore, where 
a half quartern loaf of bread was sold & at the 
same time weighed, & it weighed less than 2 lb., 
which would have been its correct weight, there 
was a sale otherwise than by weight within the 
moaning of the sect. — Houghton v . Buxton 
(1907), 24 T. L. B. 200, D. C. 

Annotation : — Folld. Lyons t\ Houghton, [1915] 1 K. B. 

489. 


-.]— Lyons & Co. v. IIoughton, 

No. 412, post. 


407. Must be weighing with reference to sale — 
Weighing before baking.J — The practice in applts.’ 
bakery & shop was to weigh out dough for 2 lb., 
4 lb., A; 8 lb. loaves before putting them into the 
oven, allowing 5 oz. for shrinkage of a 4 lb. loaf, 
which is the understood weight of a quartern loaf, 
hut not to weigh the loaves afterwards unless 
required by the customer. A customer asked, in 
applt.’s shop, for a quartern loaf, A one was 
handed to him, A^ the current price of a 4 lb. loaf 
was asked A; paid for it. The customer did not 
require to have the loaf weighed, A^ it never had 
been weighed since* it w’as baked ; it turned out 
2 oz. 9 drs. deficient of 4 lbs. ; — Held : applt. was 
rightly convicted under sect. 4 of Bread Act, 
1838. — .Jones r. Huxtable (1807), L. B. 2 Q. B. 
400 ; 8 B. & S. 433 30 L. J. M. 122 ; 10 L. T. 

381 ; 31 J. P. 534 15 W. B. 900. 


Annotations : — Folld. Williams t\ Deggau (1807), 10 L. 1. 
492. Consd. ( ox r. Bleines, [19021 1 K. B. 670. Folld. 
Houghton v. Buxton (1907). 24 T. L. It. 200. Consd. 
Evans r. Jones (1908), 99 L. T. 799 ; Mattinson v. Binley, 
[1908] 2 K. 11. 534 ; Lyons t\ Houghton, 11915] 1 K. B. 
489. Refd. M it ton r. Broke (1869), 33 J. 1*. 821 ; Hill 
r. Browning (1870), L. It. 5 Q. B. 453 ; Blackledgo v. 
Bolshatv (1908), 99 L. T. 60. Mentd. Daunoy r. Chatter- 
tnn nH74). 31 L. T. 514. 


408. •] — The practice of applt. was 

to sell loaves of bread at fid. varying the weight 
of the loaf with the price of corn. When he pur- 

E osed to sell a 3J lb. loaf for 6d., the custom in his 
akery was to put into the oven 4 lbs. of dough, 
but the loaf was not weighed after baking. Applt. 
sold, at 3d. each, six loaves, which varied in 
weight ; but all but one weighed over 3| lbs. : — 
Held: applt. was rightly convicted of selling 
bread otherwise than by weight. — Hill v. Brown - 


selling loaves of light weight ; & the 
same is not ultra vires.-— it. r. Chis- 
holm (1907), 9 O. W. It. 914; 14 

O. L. It. 178.- CAN* 


d. Prescribing vciaht of 

loaf .} — A bye-law providing that no 
person should sell or dispose of any 
loaf of any size or weight but two or 


four pounds is not unreasonable as 
prohibiting the sale of a loaf weighing 
more than the standard. The bye- 
law* in question was passed by the 
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ING (1870), L. It. 5 Q. B. 453 ; 22 L. T. 584 ; 34 
J. P. 774 ; 19 W. R. 21. 

Annotation : — Reid. Lyons r. Houghton, [191'.] l K. 11. 

489. 

409. Weighing before sale.]- -Alt hough it 

is not necessary in order to constitute a sale of 
bread by weight within sect. 4 of Bread Act , 1 830, 
that the bread should be weighed at the very 
instant of sale, it must be weighed at a time before 
A with reference to the sale. 

Reap, weighed a loaf which then weighed 2 lb., 
but placed the loaf aside for consumption in his 
own household. Twelve hours later the loaf was, 
by mistake, sold by resp.’s brother-in-law, acting 
on his behalf. At the time of the sale the loaf 
was not weighed, A in fact was ozs. under 2 lbs., 
the loss in weight being due to evaporation which 
had taken place since it was weighed twelve hours 
previously i- -If eld : the loaf had not been sold 
by weight within Bread Act, 1830. s. 4, inasmuch 
as then; had been no weighing with reference to 
the sale, A resp. had therefore committed an 
offence under the sect. -Mattinson v. Binley, 

1 1 BOS | 2 K. B. 534 ; 77 T,. J. K. B. 832 ; 09 L. T. 
53 ; 72 J. P. 340 ? 24 T. I#. Jt. 071 ; 0 L. Cl. H. 
700 ; 21 Gox, G. G. 030, I). G. 

Annotations : — Folld. Evans v. Jones (1908), 99 L. T. 799. 

Refd. Blackledgo r. Bolsbaw (1908), 99 L. T. 60 ; Lyons 

r. Houghton, 11915] 1 K. B. 489. 

410. .] — The man in charge of 

applt.’s shop had served a woman, who asked for 
a threepenny best cottage loaf, with a loaf for 
which she paid 3d. When the loaf was handed 
to the purchaser it had round it a paper band, on 
which was printed tin* words “ B.’s Fancy Bread, 
3d. A 1 \d. per loaf (2d. per lb.) always overweight , 
varying according to fluctuations in the price of 
flour.” The loaf was not weighed in the presence 
of the purchaser, hut it- in fact weighed 1 lb. 
11 J oz. In the ordinary course of business each 
morning the manager weighed each loaf himself 
A: if it exceeded H lb., put on it a band similar 
to the one in question, A passed the loaf for sale. 
This had been done to the loaf in question before 
the purchaser had entered the shop: — Held: 
there had been a weighing with reference; to tie* 
sale, A applts. had not sold the loaf “ in any 
other manner than by weight ” contrary to sect. 4 
of Bread Act, 1830 . — Blackledge A- Sons, Ltd. 
r. Bolsbaw (1008), 09 L. T. 00 ; 72 .1. P. 383 ; 
24 T. L. R. 000 ; 0 L. G. R. 885 ; 21 Gox, G. G. 
048, 1>. G. 

Annotation : — Refd. EvariR v. Jones (1908), 99 L. T. 799. 

411. .] — Resp. asked applt.’s van- 

man for a 2 lb. loaf, A handed him 3 £d. the price 
thereof, A he then asked for it to bo weighed, but 
the vanman, owing to insufficiency of weigh! s, was 
not able to do so. Each loaf was weighed before 
it was delivered to the vanman, A if any loaf was 
found not to turn the scale at If lb. it was not 
sent out; 3 id. was the price of a loaf weighing 
1 f lb. : — Held : applt. was rightly convicted 
under sect. 4 of Bread Act, 1830, for selling the 
loaf of bread otherwise than by weight, as the 
loaf in question had not been weighed with 
reference to its sale. — Evans v. Jones (1008), 
99 L. T. 799 ; 72 J. P. 481 ; 25 T. L. R. 5 ; 0 
L. G. R. 116(5, D. G. 

412. Necessity for communication to 


purchaser of Intention to sell loaf as at welrht so 
ascertained.] -A linker's man being asked bv an 
intending purchaser for a loaf of Ini-ad produced 
tv loaf As said the price was i\d. He handed the 
loaf to the purchaser in a paper bog on which 
was printed a notice that tin; loaf was sold as 
weighing If lbs., but the purchaser did not ivud 
the notice or know that any condition was printed 
on the bag. The purchaser then paid tin' price. 
Nothing was said hv either party about tin* weight, 
of the loaf, hut the purchaser exported to get a 
2 lb. loaf as 2Jrf. was the ordinary price of a loaf 
of that, weight. The loaf had been weighed by 
the baker before it left the bakery, A in fact 
weighed more than If Urn. but less than 2 lbs. 
Upon an information under a statute which 
prohibits the sale of bread otherwise than by 
weight : — Held: a sale by weight means a sale 
under a contract of which it is a term that the 
subject matter is of a particular weight with 
reference to which tin* price is calculated, A tin* 
mere fact that the seller has previously weighed 
the loaf A intends to sell it as of tin* weight ho 
ascertained does not make the sale by weight 
unless he communicates that intention to the 
buyer.— L yons A Go. r. HoruiiToN. (10151 1 
K. B. tSJ) ; 84 L. J. K. 15. 070 ; 112 L. T. 771 ; 
70 J. P. 233 ; 31 T. L. Jt. 135 : 13 L. (3. Jt. fl 05 ; 
24 Gox, G. G. fltm, D. G. 

413. ~ Weighing at time of sale In presence 
of customer.] - Williams r. Duggan, No. 307, 
ant e, 

414. - .i It. r. K EX NETT, No. 


7>\ Sale from ('art or ('arr'iayc. 

See Bread Act, 1830, s. 7. 

415. “ Cart or other carriage M What Is 

Bicycle with basket.] - A hoy in the employment, 
of applt., a baker, carried out for sale from applt.'s 
shop several loaves of bread, A for that purpose 
he rode a bicycle, to which was attached in front, 
by means of a strap a wicker basket, in which the 
loaves were carried. The hoy was not provided 
with scales A weights. I T poll an information 
charging applt.. with having by his servant carried 
out. bread for sale in A from a ” carriage ” without 
being provided with scales A weights the just ices 
convicted him : fit Id : as the bicycle A basket, 
combined constituted a machine adapted for 
carrying bread A w'as being used as such, then* 
was evidence; upon which the justices wen* entitled 
to find that the machine was a ” carriage " within 
Bread Act, 1830, s. 7. e. I t'UNKIi, 

12] 3 K. B. (525 ; 82 L. J. K. B. 30 ; 107 L. I . 
702 ; 77 J. 1*. 53 ; 20 T. L. It. 34 ; 11 L. G. 11. 
42 ; 23 Gox, G. G. 233. 

416. Necessity for scales Sc weights Delivery 

under general order.] — Applt., a baker, delivered 
bread from a cart at a customer s shop pursuant, 
to a general order given some time previously . 
he was then unprovided with scales A weights : - 
Held : he had committed an offence against 

Bread Act, 1836. s. 7. Boiiinhon v. Guff • (I 

1 p:x. I). 294 ; 45 L. J. M. G. 109 ; 31 L. I. 

40 J. P.615. 

Annotations Folld. Kidgway v. Ward ( 1 »M ) ;. 14 ll g ;, 

110. Diftd. Daniel v. Whitfield ( 1 88,* ), Li Q* 0* 9j 
Refd. Turner v. Bolder (1911), 10^ L. 1. *tf « BuntJuk 
Matthews (1913), 108 L. T. 1019. 


council of tho town of Regina In 1891. 
By an Ordinance of 1903, tho town 
was incorporated under the name of 


the city of Regina 7/«ta ; the powers 
conferred on the town by the Municipal 
tie the byc*law 


punmarit thereto, continued In 
K. C. WII.MAMHON. It* 

1 1 90s ), 7 W. L. 11. am. — CAN, 



It. r. Ken nett, No. 
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417. Delivery under specific order — 

Previous weighing — Order received through 
traveller.] — A] )j >11., a baker, having received 
through ii ih traveller an order from a customer for 
a quartern loaf, the manager of the baker’s shop 
selected, weighed, A appropriated to the customer 
a loaf which was then carried out in a cart A 
delivered to the customer, on credit, by a servant 
of the baker without being provided with any 
beam A scales with proper weights \—Held: 
applt. was rightly convicted under .Bread Act, 
1811(1, s. 7.- Kuxjway v. Ward (1884), 14 Q. B. 1). 
110 ; 54 h. J. M. 20 ; 51 !>. T. 704 ; 40 J. V. 
150; 33 W. K. 10(1; 1 T. B. IB 112; 15 Cox, 
<!. V. OO.'l, 1 ). C. 

Arnuttalitm* Distd. Daniel r. Whit Held (IK8.'»), 15 Q. 11. D. 

408. Held. Turner e. II older (lit Hi, 106 L. T. ill. 

418. Sale completed at shop.]- 

A customer bought three loaves in a baker’s shop. 
The baker weighed the loaves in her presence, & 
subsequently, at her request A to oblige l»er, his 
servant carried them out in a cart A delivered 
them at her house, without being provided with 
any beam A scales : livid : t he baker had not 
carried out or delivered the loaves as “ such baker 
or seller of bread,” A therefore could not be 
convicted of an offence under Bread Act, 182(1, 
s. 7. Daniel v. Whitfield (1885), 15 Q. B. 1). 
408 ; 51 B. J. M (\ 134 ; 52 L. T. 471 ; 40 .1. 1\ 

(104 ; 22 W. Ii. 005 1 T. B. H. 574 ; 15 Pox, 

B. (1. 702, i). V. 

419. What weights required.) — The effect 

of sect . 7 of Bread Act, 182(1, is to impose upon 
every person who carries out bread for sale from 
a carl the obligation of carrying such weights as 
will accurately show the weight of the bread he 
purports to sell.- Turner c. Bolokh, |10ll| 
2 K. B. 502; 80 B. ,!. K. B. 805; 105 B. T. 24 ; 

75 J, P. 445 ; 27 T. B. K. 172 ; 0 B. (i. H. 070 ; 

22 Cox, C. C. 184, 1). C. 

420. No weighing at sale — No request for 
weighing- Weights & Measures Act, 1889 (c. 21), 
s. 32.! Copeland r. Walker, No. 205, ante. 


('. Sale of Fancy Bread. 

See Bread Act, 1822, s. 1 ; Bread Act, 1820, 


o. 4. 


421. What is —Bread “ usually " sold as fancy 
bread — At time of sale or when Bread Act, 1836, 

passed.] — By Bread Act. 1820, s. 4, Any baker 
or seller of bread, who shall sell or cause to be 
told bread in any other manner than by weight, 
is subject to penalties, provided that nothing in 
tin* Act shall extend to prevent a baker or seller 
of bread from selling bread usually sold under the 
denomination of French or fancy bread without 
previously weighing the same: — Held: bread, 
which was usually sold as fancy bread at the 
time of the passing of the Act, 1820, but was not 
usually sold as fancy bread at the time of the sale, 
was not within the proviso, — It. r. Wood (1809), 
B. 11. 4 Q. B. 559 ; 10 B. A S. 524 ; 28 B. J. M. C. 
144 ; 20 B. T. 054 ; 22 J. 1\ 822 ; 17 W. R. 851. 


.4 nnotuHon# : — Consd. Aerated Dread Co. r. Gregg < 1 872), 
b. It. # Q. D. 365, Apld. V.V. Dread Co. r. Stubbs (1896), 
74 L. T. 704. Expid. Dailey t\ Barsby, 11909J 2 K. B. 
610. Bud. Bloater t\ Brewsters (1906), Allwood's 
A Measures, 174. 


422. 

400, ante. 

423. — .] - Applt. made two kinds 

of bread, loaves baked in tins which they called 
household bread, & which they sold by weight, A 
bread made in separate loaves, which were put 
separately in the oven so as to be baked crusty 
all over, which they called French or fancy bread, 

A this they did not sell by weight. The justices 
found, as facts, that the material of which the 
bread called fancy bread was made in no way 
differed from the ordinary loaves sold by bakers 
generally, A except in the manner of baking it in 
separate loaves it in no way resembled what was 
called French or fancy bread at the time of the 
passing of the Act, A was, in fact, only Knglish 
bread baked so as to have an outside of crust ; 
they were therefore of opinion that the leaves in 
question were not “ French or fancy bread 
within the exception of Bread Act, 1820, s. 4 : — 
Held : the justices had come to a right conclusion 
on the facts 

My opinion is that that thread usually sold as 
French or fancy bread] meant such bread as at 
the time the legislature passed this Act was sold 
under the denomination of French or fancy bread 
(Blackburn, J.). —Aerated Bread Co. v. Credo 
(1872), B. it. 8 Q. B. 255 ; 42 B. J. M. C. 117 ; 
28 B. T. 810 ; 28 J. P. 80 ; 21 W. R. 818. 

A n notation# : — Apld. V.V. Dread Co. v. Stubbs (1896). 71 

Ii. T. 701. Retd. Bui ley r. Bursby (1909), 7H L. ,1. K. JL 

974. 

424. — Difference In manner of baking.] - 

IB v. Ken nett. No. 400, ante. 

425. .] — Aerated Bread Co v. 

Credo, No. 422, ante. 

426. Materials & quality same as house- 

hold bread — Difference in size & appearance. 

Aerated Bread Co. v. Credo, No. 422, ante. 

427. - — — - .j To constitute bread 

*■ fancy bread ” within the proviso to sect. 4 of 
Broad Act, 1820, it is not necessary that it should 
be superior in quality to ordinary household 
bread ; it is enough that it is so different in size 
A appearance as not to be* liable to be mistaken 
for it.- Bailey r. Barsby, (1909] 2 K. B. 010; 
78 B. J. K. B. 971 ; 100 B. T. 270 ; 72 ,B P. 128 ; 
25 T. B. JB 221 ; 7 h. <i. R. 281 ; 21 Cox, C. C. 
795, l>. C. 

428. Difference in materials & quality — 

Size & appearance same as household bread.] — 

Bread, though it be made by a different process 
or of better materials than ordinary household 
bread is not fancy bread within Bread Act, 1830, 
if it be similar in size, shape A appearance to 
ordinary household bread as usually sold A there- 
fore it must be sold by weight. 

Applts. manufactured a superior kind of bread. 
The chief difference between it A ordinary house- 
hold bread was that a peculiar yeast, the nature 
of which was a trade secret, was used in its pro- 
duction. It w r as sold in loaves which in size, 
shape & appearance resembled ordinary loaves of 
household bread. These loaves wort' not sold by 
weight. Resp. summoned the applts. before the 
justices for breach of sect. 4 of Bread Act, 1822, 
similar to sect. 4 of Bread Act, 182(1, A the 
justices convicted, holding that applts.’ bread was 


PART V. SECT. 2, SUB-SECT. 3.— C. 

•• M'Awt is — (Jhtrtfion for tnngis- 


-Whether or not bread Is fancy 
bread Is solely for the magistrate. — It. r. 
Kay, Krp . Lk Blanc (1909), 7 E. L. It. 


209.- CAN. 

f. — .] — Fitch a r r. II 

O. P. D. 43.— S. AF 
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not fancy bread, & should therefore be sold by 
weight: — Held: the conviction was right. — Y.Y. 
Bread Co. r. Stubbs (180b), 74 E. T. 701 : 00 
J. 1\ 424 ; 12 T. L. H. 151; 10 Sol. Jo. 50S ; 
18 Cox, C. V. 33H, 1). C. 

A nnotation : — Distd. B«iloy r. Barshy, 11000) 2 K. 1). 610. 

429. When sale by weight necessary Demand 
for bread by weight.; — It. r. Ken nett, No. -too, 
anfe. 


Sub-sect. 4. — Baking or Selling on Sunday. 

See Bread Act, 1822, s. ill; Bread Act, 1830, 
s. 14; &, generally , Time. 

430. Baking bread — Offence under Sunday 
Observance Act, 1677 (c. 7).] — The above Act- does 
not prohibit a baker baking dinners for his 
customers on a Sunday. 

The baking of bread in the ordinary course of 
a baker's business is undoubtedly an offence 
under the Act (Bui.lkr, J.). — K. v. Younger 
(1793), 5 Term Rep. 449 ; 101 E. R. 253. 

Annotation# .—Apld. Bullen r. Ward (1005), 74 L. J. K. B. 

010. Reid. It. v. Mead, 11002] 2 lv. B. 212. Mentd. 
Ainorctte r. James (1014), 70 J. 1*. 110. 

431. Selling bread — Only one offence committed 
on same day — Four charges of selling hot loaves 
Sunday Observance Act, 1677 (c. 7).j —A person 
can commit but one offence on the same day, by 
exercising his ordinary calling on a Sunday, con- 
trary to the above Act; A, if a justice of peace 
proceed to convict him in more than one penalty 
for the same day [on four charges of sidling hot 
loaves |, it is an excess of jurisdiction for which 
an action will lie, before the convictions are 
quashed . — ("repps r. Durden (1777), 2 (bwp. 
010 ; 98 E. B. 1283. 

Annotations : — Consd. Tt. i\ Younger (1793), ft Term Itep. 

011. Apld. Apothecaries Co. r. Jones, 11893] 1 IJ. B 
89. Reid. Groonie v. Forrester ( 1 H 1 (I ), ft JV1. Sc S. 314 
Millies v. Bale, Millies r. Lea (187ft), L. It. 10 C. P. ft'Jl 
It. r. Portsmouth JJ.. 118921 1 Q. B. 491. Mentd. Gru> 
r. Uookson (1812), 10 East, 13 ; Brittain r. Kinnaird 
(1819), 1 Brod. Sc Bing. 432 ; Gimbert v. Uoynoy (1 82ft), 
Artie. Sc Yo. 409 ; Dingsgalc r. Clarke (1829), 8 L. J. G. ,K. 
M. C. 137 ; Mills r. Collett (1829), 6 Bing. Hft ; lie Wesl- 
bury upon Severn Union (1854), 4 E. Sc B. 314 ; Llewellj n 
r. Vale of Glamorgan By., (1898J 1 Q. B. 473; B. #*. 
liaggallay, Kx p. Hiirlock, llurlock r. Sliinn, B. i\ Hedder- 
wiek, Kx /). Slade, Morris r. Ashton (1912). 11 L. G. B. 
307 ; Parker v. Sutherland (1917), 80 L. J. K. B. 1052. 

432. Discretion of magistrate to refuse 

summons — Baker in Jewish community.]- The 

summons applied for was to punish a Jewish baker 
for selling his bread on Sunday. There was a 
large Jewish community in the district, & the 
baker had kept his shop shut on Saturday. If he 
had issued the summons applied for, the learned 
magistrate says he would have dismissed it at the 
hearing. I cannot but think that it is quite a 


proper matter for a magistrate to take into 
consideration that there are other methods of 
proceeding better applicable to the nature of the 
offence alleged. It was not argued that t he leane d 
magistrate could not, upon hearing the summons, 
dismiss on the grounds stated by him. That 
being so. 1 also think he is entitled to lake such 
grounds into consideration when exercising this 
discretion whether or not to issue a summons. . . . 
There is, therefore, no ground for interfering with 
the discretion the magistrate had exercised (l,om> 
Alvkhstonk, (’.J.). H. r. Bugs (1901), S5 L. T. 
581 ; tm J. 1\ 51 ; IS T. L. It. 20 Uox, U. U. 
89, 1). 

433. Institution of prosecution - - Con- 

ditions precedent Imposed by Sunday Observance 
Prosecution Act, 1871 (c. 87), s. 1 , not applicable.]--- 

*Thc provision of the above sect., that- no prosecu- 
tion or other proceeding shall be instituted for any 
offence committed under Sunday Observance Act, 
1077 (e. 7), except, by or with the consent in 
writing of the chief officer of police of the district 
or with the consent in writing of two justices of 
the peace or a stipendiary magistrate, has no 
application to prosecutions under sect. Iff of 
Bread Act, 1822, for selling or exposing for sale 
bread on the IahhI’s Dav. It. e. Mead. (I002| 
2 K. B. 212 ; 71 !,. J. K.‘ B. 871 ; 87 L. T. 130 ; 
00 J. J\ 070 ; 20 t ’ox, 337 ; sub now. If. v. 


AY. B. 589; I s T. L. B. 5 1 1 ; to Sol. Jo. 105, D. U. 


. 1 * 

V \< Tories. 


Sub-sect. o. - Proceeding* \miN"T 
Offenders. 

See Bread Act, 1830 (c. 37), s. 7. 

434. Whether maintainable Refusal to weigh 
In presence of purchaser.! (I) Bread AH, 1830 
(e. 37), h. 7, imposes a penalty not exceeding t’» 
jpon any baker refusing to weigh bread pur- 
; based of him in the presence of tin* purchaser, 
\ bethel’ t he bread he sold in the shop, or from any 
-ail or carriage, tV is not confined to a sale of I fie 
after description. 

(2) Where deft- appears in answer to an infor* 
nation, any defect in, or the want of a summons, 
incomes immaterial, even in cases where a special 
brm of summons is required by the statute under 
vhich the information iH laid. It* c. Kingsley 
1851), 10 D. T. O. S. tOH; 15 J. V. Jo. 

a ok FaHurA lo orovlde scales Sc weights 


PART V. SECT. 2, SUB-SECT. 6. 

g. Whether maintainable — Proof 
of correctness of scales d> weights. ] — 
G., an inspector under Health Act, 
1900, entered the premises of 8., a 
baker, & on weighing bread found 
therein, discovered a shortage in 
weight. G. used the scales & weights 
which 8. kept for weighing his dough. 
G, did not compare these with standard 
weights, & was unable to say that the 
weights were in accordance with stand- 
ard weights ; — Held : the mere fact 
that the scales Sc weights were used 
by 8. on his own premises did not 
amount to a representation that they 


were correct. -Gaiikikl r. Smith, 
11905] S. It. Q. 106. -AUS. 

h. Institution of 

Information -Contents of.\ Informa- 
tion under Bread Act U., 

a baker, for huving in his* _ 

30 batch two pound loaves, deficient 
in weight: — field: information need 
not state that the bread was for sale 
Sc the words “ batch two pound 
loaves M merely described the cioss of 

‘ 1 to lie under 

891), 12 N. S. 
W. X. 1 05. — 

AUS. 

k. Inspection of bakery out • 


bread afterwards alleged 
weight. — Kx p. Uookr (1 
W.L. Tt. 12; 7 N. 8. W. 


slntuUtry hours. | An 
•u' only au( tioril v to <m»i< 

Health Art, 1900. s. 163, w 
mined him to enter betv 
in. Sc 6 p.m. on any d«> 4, x 
lay, entered A' a 
re 9 a. m. : -tit Id : 

1 liot institute pp>reei 
baker for having on id^ l»n*i 
y biiken tnead defle' 

4 NIKI. r. WKIHTKB, 1 191 01 n. It. G* 

AUS. J4 . - 

- Mens tea — \rressity !“r 
nf .) No evidenes of mens rf a 
wuHtti'y f^r it conviction for ■ 

^ H light weight the word * w 
” not lielng m*ed in t h« tute 
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In $bop«] — Bread Act, 1822, a. 8, A therefore 
Bread Act, 1836 (c. 37), s. 6, which is in the same 
terms, though directing that every baker, etc., 
shall fix in his shop proper weights A scales, etc., 
does not provide a penalty for the breach of this 
duty, winch therefore does not constitute an 
offence cognisable by a ct. of summary jurisdiction. 
— It. v . Smith A Aerated Bread Oo. (1894), 
63 Jj. J. M. 0. 07 ; 70 L. T. 373 ; 68 J. P. 445 ; 
17 Cox, 0. C. 735 ; trub nom. lie Aerated Bread 
Oo., K. v . Smith, 10 T. L. It. 227, D. 0. 

436. Institution of proceedings — Selling bread 
on Sunday — Conditions precedent imposed by 
Sunday Observance Prosecution Act, 1871 (c. 87), 
s. 1, not applicable.] —It. v. Mead, No. 433, ante . 

437. Summons — Irregularity — Effect of 

appearance.] — It. v. Kingsley, No. 434, ante. 

438. Disqualification of justice under Bread 
Act, 1836 (c. 37), s. 15 - Application for certiorari — 
Form of affidavit.! — A baker wan charged under 
sect. 4 of the* above Act* with selling bread other- 
wise than by weight A was convicted in presence 
of two justices, fie obtained a rule nisi for a 
writ of certiorari to quash the conviction on the 
ground that one of the justices alleged to have 
taken part in the conviction was a person con- 
cerned in the business of a baker. The affidavit 
on which the rule nisi was obtained did not state 
that any object ion to the competence of the ct. 
was taken at the hearing before the justices, nor 
did if- state that at- the date of that hearing appet. 
was without knowledge of the facts alleged to 
disqualify one of the justices : Held : this defect 
in flic affidavit- disentitled nppet. to the issue* of 
a WTit of certiorari c.r debito justitUv. ft. r. 
Williams, h\r />. Phillips, |19Hj 1 K. B. 608; 
83 \j. J. K. B. 528 ; 110 L. T. 372 ; 78 .1. 1\ 118. 

A n notation : Conid. It. r. West. Suffolk (Compensation 

Authority, A> p, Hudson's Cambridge A Pumpisfoni 

I1H0J 2 K. 14. 37 t. 

See, (jencraUy, Brown Pra(Tjck, Y<»1. XVJ., 
p. 465, Nos. 3115-3119. 

439. Appeals Notice of appeal- Necessity for.) 

- By a, local Act, which imposes a penalty on 
bakers baking on Sundays, it is enacted that 
persons aggrieved by the judgment of the magis- 
trate* may appeal to the next general or general 
quarter sessions, they entering into a recognisance 
at the time of such conviction, or within twenty- 
four hours after, with sureties, upon condition to 
prosecute such appeal with effect, which recogni- 
sance the convicting magistrate is required to 
take : - Held : an order of sessions that all not ices 
of appeal made to the ct. should be given by the 
parties concerned eight days before the sessions 
began, did not apply to an appeal under this Act, 
where the party appealing had, at the time of the 
conviction, declared his intention to appeal, A 
ha-d entered into the required recognisance.-— 
H. t*. Kent JJ. (1817), 0 M. A 8. 258; 105 E. H. 
1239. 


Sect. 3.— BUTTER, CHEESE, AND MARCARffiE. 

Sub-sect. 1. — In General. 

See Note on p. 70, ante. 

Definitions.] — See 1887 Act, s. 3 ; 1907 Act, 
s. 13. 

440. “ Butter 99 — “ Pure butter ” — Butter 

containing small percentage of boracic acid.] — 

This was a trade transaction between tradesmen, 
A it seems to me that the judge ought to have 
considered that fact, A ought to have considered 
whether by the addition of a very small per- 
centage of boracic acid to butter to be sold by 
description as pure . butter, though not in the 
abstract pure, was nevertheless pure butter as 
that term was used in the trade. For these reasons 
I think the judge ought to reconsider the question 
& see whether in fact this was not pure butter 
in the trade sense of that term, although not so 
in the abstract sense (Ridley, J.) — Roose v. 
Perky A Co. (J900), 44 Sol. Jo. 503, D. O. 

441. “ Margarine " - Milk-blended butter.] 

— (I Butter blended w r itli milk so that it contains 
an excess of water does not become margarine. 

(2) A vendor of such milk-blended butter can- 
not- he convicted under sect. 8 of 1899 Act for 
selling margarine containing more than 10 per 
cent, of butter fat. 

(3) The sale of butter blended w T it-h milk is 
lawful if sold as such. — Bayley r. Peakkn, 
(I i'nston A Tee, Etd. (1902), 87 E. T. 07; 00 
J. J\ 790 ; 18 T. \j. R. 507 ; 20 Cox, C. C. 289, 
1). C. 


442. — Vegetable butter — Consisting 

wholly of nuts.j — A vegetable butter, consisting 
w holly of nuts, A containing no animal fat what- 
soever, but prepared in imitation of butter, is 
within tin* definition of margarine in sect. 3 of 
1887 Act. A- must be sold as such, & the fact that 
the compound contains no animal fat, & was un- 
known when that Act W'as passed, does not pre- 
vent it from being margarine. — Wilkinson v. 
Alton (1908), 99 E. T. 119; 72 J. P. 252 ; 24 
T. E. R. 528 ; 52 Sol. Jo. 457 ; 6 L. (1. R. 544 ; 
21 Cox, C. C. 655. 


443. Sale under name of margarine — What is — 
Sale under fancy name — Notice given that article 
sold as margarine.] — Resp. went into applt.’s shop 
A. asked for half R pound of “ Marvo,” A- w*as 
served with a substance from a box labelled 
“ Margarine,” wdiich substance, before being 
handed to resp. w r as wrapped in paper on which 
was printed in 4'im letters “Margarine.” Inside 
the package w r as found a slip on which was printed, 
“ Marvo (registered by Act of Parliament). With- 
out this slip none is genuine ” ; A. behind the 
counter was a notice ; ” Notice — 4 Marvo,’ the new 
butter substitute, equal in flavour to the finest 
dairy butter. To comply wdth the provisions of 
the Food A Drugs Act is sold as 4 Margarine * ” ; 
— Held : applt. had not sold a substance prepared 
in imitation of butter under a name other than 
margarine, witliin sect. 3 of 1887 Act. — Tanner 


or byt'-lftw. -- U. »\ CilitmoLM (1907), 
9 O. VV. It. 914 ; 14 0. L. It. 178. — 

CAN. 

Who may protk-cute — 

officer not a purchaser . ) — A police 
sunimoued a baker for having 
Mold bread from a van otherwise than 
by weight. It wo* contended that 


the police officer, not being the pur- 
chaser of bread, waa not entitled to 
prosecute : — Held : the police officer 
was entitled to prosecute. — Kenkaly 
t\ O ’Keefe, [1991) a I. R. 39.-— IR. 

n. Common informer — 

Sate from ran.) — ltread (Ireland) Act, 
1 838, «. 4, which requires that ali 


bread, with certain exceptions, sold in 
Ireland shall be Bold by weight only, 
A not by measure, applies to sales 
from a van on the public road as well 
as sales in a shop. A prosecution for 
an offence under that section may be 
brought by a common informer. — 
ItiGNKY r. Peters, (1915] 2 1. It. 34?. 
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v. Dybaix 
4L.G.S. 



nnotatums> — rgM; 25;?^ oma •M® 11 ?' Co* v% J°nc*s yiav 
TO J. P. $33. BsM. Williams 0 . Baker (1910), 80 L. J. K. 
$45 ; Hillard v. Allwood (1912), 106 L. T. 111. 


iil4 

_ 

half a pound of “ Keeloma ” in a dairy co.’s retail 
shop & was served with a substance by G., the 
co.’s servant, wrapped in brown paper with no 
label or printing upon it. P. paid 4 id. Nothing 
was said by G. P. did not see the bulk from 
which the substance was taken, & sho did not 
see it wrapped up. Two notices were displayed 
in the shop ; (1) “ If you ask for butter you will 
be served with one of our new butter substitutes,” 
& (2) “ Only Keeloma & overweight, the new 
butter substitutes, sold here, & to comply with 
the provisions of the Food & Drugs Acts, 1875 A 
1899, are sold under the name of 4 margarine.* ” 
On the package being opened it was found that 
underneath the brown paper was a second wrapper 
of paper with the word “ margarine ” printed on 
it as required by 1887 Act, & 1899 Act. On the 
substance itself was a small label with the words : 
“ Nincpence. Keeloma, the only perfect substi- 
tute for butter.” P. knew that the substance 
was, what in fact it was, margarine. On a pro- 
secution for selling by retail a parcel of margarine 
under a name other than margarine, to wit, the 
name of 44 Keeloma,” contrary to 1887 Act., the 
justices overruled tiie contention of applts. that, 
having regard to the notices displayed in the shop, 
the parties had knowledge that they were in fact 
buying margarine, A that the paper wrapper 
underneath the brown paper, being printed as 
required by the Act, the provisions of the Act 
as to the sale of margarine had been duly complied 
with, found as a fact that the substance was 
sold a-8 44 Keeloma,” & convicted the co. : — Held : 
there had been no oitenee <fc the conviction must 
be quashed. — K kki.oma Dairy Co., Lti». v. 
J ones (1909), 70 J. P. 538; 22 T. L. 11. 535; 
5 L. G. 11. 210, D. 0. 

Annotations : — Held. Williams r. Baker (191ft), 9 h. G. It. 

J 7 K : Millard v. Allwood (1912), 106 L. T. 111. 


Lse of fancy name, see, now , 1907 Act, ss. 8, 10; 
No. 405, j)ost, 

445. Offering for sale — Offer to sell.] — An offer 
to sell margarine under any other name is not 
an oll’ence against 1887 Act. An offering for sale 
contrary to the Act is not proved by proof of an 
offer to sell. It is not necessary that the word 
44 margarine ” should be the only word printed 
on the wrapper required by the Act to be de- 
livered to the purchaser on a sale of margarine 
by retail, so long as it is printed thereon in capital 
letters of the required size. 

Qu. : whether, if the word 44 margarine,” 
although printed on the wrapper in capital letters 
of the required size, were so printed in relation 
to other words printed thereon as to convey 
the idea that it was not intended for the designa- 
tion of the article sold therewith, that would be 
sufficient. — W orld's Tea Co. v. Gardner (1895), 
59 J. P. 358, D. C. 

Annotation Refd. Millard r. Allwood, 11912] 1 K. B. 590. 


Articles of Food. 




-wiAnuAlU) OP QUALITY. 


See 1890 Act, b. 8. 

Butter Excess ot weter.l — IIohomwortii 
»’• BltllxiK (1892), at) Sol. .To. 504, r>. (!. 

447. 


_ , , — — Mixing milk with butter bv 

special process.]— Applts., after butter had been 
made m the ordinary way. mixed milk with it, 
for the purpose of increasing its weight, by a nro- 
cess which had the effect of ivtuiuiiiK the water 
in the milk, & caused an excessive quantity ot 
wah*r in the butter so treated. They sold the 
butter so treated to a purchaser os butter; Held : 
they had committed the offence specilled in sect. 9 
of 1875 Act, namely, selling to the prejudice of 
the purchaser an article of food not of the nature, 
substance, & quality of the article demanded l»v 
him. — Pearkk, Gonston & Tkk, Ltd. v. Knujiit, 
Same v. Van Trump. 1 1901 1 2 K. 11. 825 ; "o 
L. .1. K. P. 1902 ; 85 1,. T. 379 ; 95 .1. 1\ S22 ; 
50 W. JL 101 ; 17 T. L. K. 771 ; 15 Sol. ,lo. 710; 
20 Cox, C. C. 40, 1). C. 

Annotation Reid. I Turks, (Illusion & Tec v. Ihmirlitoii 

1 1 902 J 1 K. B. 88ft. * 

448. - Addition of small percentage of 

boracic acid.]— L oose r. Pkkuy Co., No. 4 to, 
ante. 


449. Margarine - Question of fact for Justices.! 

— Kobehts r. liEEMINO, No. J50, aide. 

4-50. Excess of water.)— Margarine having 

been purchased A analysed, evidence was givim 
that it containc'd 21 per cent, of water, which was 
at- least 5 per cent, in excess of water that margarine 
should contain: Held: the vendor was rightly 
convicted of selling to the prejudiee of the pur- 
chaser margarine not of the nature, sulistunee, A 
quality demanded, contrary to sect. 0 of 1875 Act. 
— Hl'UToN A. Sons v. Mattjnmon (1902), 80 
L. T. 770 ; 00 .1. 1*. 028 ; 1 8 T. L. P. 515 ; 20 
Cox, C. C. 202, 1). C. 

Annotation : - Folld. Bohcrtb r. Lccming (lftft.'O. <*ft J. p. 
117. 

451. — Deficiency in fat.J -Poueoth v. 
Lkemin<o No. 150, ante. 

452. Mixture of butter & margarine Excess of 
butter fat. ; -Ann whs r. Giuvelo, No. 151, ante. 


Pari IV., ante. 


Sr»-sKcT. 4. Makkino. 

A. PaekwjeH and / *a reels. 

See 1887 Act, s. 0. 

453. “ Package *' More articles than one - 
Cardboard box, paper band, & advertisement. j~ - 

A ]>erson sold margarine by retail in a cardboard 


PART V. SECT. 3, SUB-SECT. 2. 

o. Margarine — Containing small 
percentage of butter — Described as 
"butter mixture .**] — Margarine contain- 
ing a small percentage of butter Sc 
ticketed ** Butter mixture. Is. 2 d. per 
lb.** was exposed for sale. A customer. 
Who had seen the ticket Sc had a know- 


ledge of Its terms, having demanded 
“ 1 lb. of that butter In the window 
was supplied with 1 lb. of the *' butter 
mixture ** : — Held : as the descriptive 
words on the ticket were not such as 
would make it clear to a purchaser 
endowed with ordinary intelligence 
that, the commodity was not butter, 
the article supplied was not of tho 


nature, substance, & r quality of the 
article demanded, A the sale was to tho 
prejudice of the purchaser.- BoUKHT- 
kox r, M'KaV, (11121] H. C. (J-) •<!.- — 


SCOT. 

PART V. SECT. 3, SUB-SECT. 4. -A. 

p. *' rarer I Sere unity for label. ] 

— On dcft.’N counter then* was a nutt 
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Food and Drugs. 


Sect, 3. — Butter, cheese 9 and margarine: Svb-sect . 

4, A* & B ; subjects , 5, 6 & 7.] 

box, the lid o! which was fastened on by an adhe- 
sive paper band, to which was attached a folded 
paper containing an advertisement of margarine. 
The word margarine was stamped in letters a 
quarter of an inch square partly on the box & 
partly on the paper band. The box was delivered 
to the purchaser wrapped in brown paper, which 
was not marked with the word margarine, but 
it did not appear whether the covering of brown 
paper was added at the request of the purchaser 
or not s — Held : the cardboard box, paper band, 
& advertisement together formed a paper wrapper 
within 1887 Act, s. 5 (3), & did not form a package 
within sect. 0 (1 ) ; & if the outer covering of 
brown paper was added at the request of the pur- 
chaser the delivery of the box so covered did not 
constitute an offence against the sect. Qu. : 
whether, if the outer covering had been added bv 
the seller of his own accord or to conceal the mark 
of “ margarine,*’ the delivery of the box so covered 
would have constituted an offence against the 
Act. — Toler v. Bischop (1895), 05 L. .1. M. 0. 
4 ; 73 L. T. 403 ; 00 J. P. 9 ; 12 T. L. It. 3 ; 18 
Pox, 0. C . 202, 1). a 

Annotation s : — Held. Millard v. Alhvood (1012), 81 L. J. K. 11. 

AI L Mentd. Williamson t>. Tierney (1900), 83 h. T. 692. 


454. 


Tub.] — A tub standing at the back 


of the counter from which margarine is scooped 
to be supplied to a customer is a “ package ” 
within sect. 0 of 1887 Act, At must be marked in 
accordance with that sect. — McNair r. Horan 
(1904), 91 L. T. 555 ; 08 .1. P. 518 ; 2 L. G. It. 
1239 ; 20 Cox, 0. C. 729, I). (J. 


455. “ Parcel” — More articles than one — 
Pyramid of several pats.)— Six rounded pieces of 
margarine placed in the form of a triangle so that 
three form the base, two being placed upon the 
three A one upon the two, all touching, sulli- 
ciontly form one* “ parcel ” within sect. 0 of 1887 
Act. - Parkinson McNair (1905), 93 L. T. 
553; 09 .1. P. 399; 3 L. G. It. 982; 21 Pox. 
<\ C. 42, I>. (\ 


456. Whether margarine “ exposed for sale” - 
Margarine not visible to customers — Placed behind 
screen.) — Jtesp. kept margarine for salt* in his shop, 
in a parcel which was not labelled, behind a screen, 
A& not* in sight of customers. There was no evi- 
dence that t Ids was done* for the purpose* of evading 
the* Act : — -Held : tin* margarine was not “ exposed 
for sale ” within 1887 Act. — (•rank r. Lawrence 
(1890). 25 Q. B. I). 152 ; 59 L. .1. M. P. 110 ; 03 
L. T. 197 ; 51 J. P. 471 ; 38 W. K. 020 ; 0 T. L. B. 
370 ; 17 Pox. P. P. 135, 1). P. 

Annotation ; — Folld. Wheat i\ Drown, (1892J 1 Q. B. 418. 

457, -Parcel In paper wrapper visible.] 

— By 1887 Act, s. 0, if margarine be “ exposed 
for sale by retail ” then* shall be attached to each 
parcel thereof a label of the proscribed stae At 
marked in tin* pn*scribed manner: — Held: the 


meaning of the words “ exposed for sale ” was not 
limited to such an exposure as would enable pur- 
chasers to see the margarine itself, but that 
margarine, when wrapped in paper so as to be 
invisible to the purchaser, might be exposed for 
sale within the meaning of the Act, — Wheat t\ 
Brown, [1892] 1 Q. B. 418 ; 61 L. J. M. O. 94 ; 
60 L. T. 464 ; 56 J* P. 153 ; 40 W. B. 462 ; 8 
T. L. B. 294 ; 36 Sol, Jo. 257. 

458. Sale in refreshment rooms for con- 

sumption with other food.] — Besps. were sum- 
moned for exposing margarine for sale by retail, 
without a label marked “ margarine ” attached 
to each parcel, contrary to 1887 Act, s. 6. Besps. 
kept a refreshment room, in which were posted 
notices that “ Nothing but a mixture of the best 
Danish butter & margarine is sold at this estab- 
lishment.” Slices of bread, spread with a mixture 
of Danish butter & margarine, were sold for con- 
sumption on the premises, & also haddocks, on 
which was put margarine cut from a lump kept 
on a shelf. There were no labels either on the 
slices or on the lump of margarine : — Held : the 
margarine had not been exposed for sale by re- 
tail, within sect. 6, & no oifence had been com- 
mitted. — Moore v. Pearce’s Dining & Refresh- 
ment Booms, [ 1 895] 2 Q. B. 657 ; 65 L. J. M. 0. 
7 ; 73 L. T. 400 ; 59 J. P. 805 ; 44 W. li. 94 ; 
12 T. L. K. 2 ; 40 Sol. Jo. 12 ; 18 Cox, 0. C. 196 ; 
15 K. 611, D. 0. 

Annotation!* : — Retd. Binchop i\ Toler (1896), 59 ,T. P. 

807 ; Toler v. Dinehop (1898), GO J. I*. 9. 


H. Wrappers . 

See 1887 Act, r. 6 ; 1899 Act, s. 0 ; 1907 Act, 

8. S. 

459. “Wrapper” — More articles than one — 
Cardboard box, paper band 6c advertisement.) — 

Toler v. Bischop, No. 453, ante. 

460. Whether outer or inner covering — 

Outer cover concealing marking. | — Toler r. 
Bischop, No. 453, aide, 

461 . — Outer cover transparent.] — A 

retail dealer sold by retail a parcel of margarine 
in a cardboard case bearing on its outside an 
impression of a cabbage leaf A: the words “ Green 
Leaf Margarine *’ ; the cardboard case was 
wrapped in a wrapper of thin transparent paper 
upon which was printed “ margarine.” The 
words ” Green J^eaf Margarine ” appeared through 
this wrapper. The wrapper was fastened at each 
end by means of a circular gummed label on which 
was printed the phrase “ 4 d. per packet about 
4 lb.” : — Held : the words “ Green Leaf ” appear- 
ing through the outside transparent wrapper 
might constitute. At the printed matter “ 4 d. 
per packet about 1 lb.” did constitute, a breach 
of 1887 Act, s. 6, as amended by 1899 Act, s. 6. 
— Millard r. Allwood, 11912] 1 K. B. 590 ; 
81 L. J. K. B. 514 ; 106 L. T. Ill ; 76 J. P. 139 ; 
10 L. G. R. 127 ; 22 Cox, C. C. 676, D. C. 


of m&nrarliu*, from which the lid had 
boon it* moved, but which whs branded 
on the lid, bottom A side, with the 
word " margarine.*’ There was no 
label attached. Doft.’s assistant, on 
being asked for 1 It), of margarine by 

J iroaeoutor, siloed away that quantity 
rom the margarine in the butt, & sold it 
to him : — Held: the magistrates ought 
to have convicted deft, under Margarine 
Act, 1887, s. H, Regulation (2). — 
M uit’inv: r. Poitrsn. J1905J 2 1, It. 
117 .— 


PART V. SECT. 3, SUB-SECT. 4.—B. 

Q- “ Wrapper ” — Notice on — Suf- 
fU'icncn of .] — A hoy entered a shop of a 
limited eo. & presented a written order 
for i lb. of butter. The salesman, 
without remark, handed him a mould 
of butter, contained in a wrapper, 
on which was printed, “ This article 
is not sold by weight.** The butter 
ouly weighed 3J o*s. & the price paid 
by the boy wtw the or lets aeeordiug 
to the current wholesale rates, of that 


quantity of butter : — Held : the butter 
had been represented as being of the 
weight asked for, the notice on the 
wrapper not being sufficient to displace 
the representation implied in tho 
transaction between the buyer & tho 
seller. — Galbraith’s Storks, Ltd. v, 
M‘Ixtyrf., 11912] 8. C\ (J.) GG ; G 
Adam, 641.— SCOT. 

r. JIow to be marked — Other words 
Until “ margarine ** — Trade 
meat.] — Held: a wrapper having tho 



Part V.— Particular Articles of Food . 


462. How to marked — Other words than 
« margarine 99 — Relative sizes of type.]— W orld’s 
Tea Co. v, Gardner, No. 446, ante . 

463. * ■•] — Sect. 6 of 1890 Act, which 

provides, in amendment of sect. 6 of 1887 Act, 
that no other printed matter than the word 
“ margarine ” sha l l appear “ on ” the paper 
wrapper in which margarine is delivered to a 
purchaser, is not repealed by sect. 8 of 1907 Act, 
which permits margarine to be described “ in ” 
a wrapper by a name combining the word “ mar- 
garine * with a fancy or descriptive word approved 
by the Board of Agriculture & Fisheries. It is, 
therefore, an offence, on a sale of a kind of mar- 
garine called “ Karmo,” an approved fancy or 
descriptive word to deliver it to the purchaser 
in a paper wrapper on which are printed the words 
“ Karmo margarine.” — Williams v. Baker, 
[1911] 1 K. B. 506 ; 80 L. J. K. B. 545; 104 L. T. 
178 ; 75 J. P. 89 ; 9 L. G. B. 178. 

Am notation: — Folld. Millard v. Allwood, [1912] 1 K. B. 

690. If that decision does not express the intention of 

the Legislature it should be made the subject of a repeal- 
ing Act (Lord Alverstonk, C.J.). 

464. Other words appearing through 

transparent wrapper.] — Millard v. Allwood, 
No. 401, ante, 

465. Words merely descriptive of pro- 

cess of manufacture.] — Margarine was sold 
wrapped in two wrappers. The outside wrapper 
had the word “ margarine ” printed thereon, & 
the inside wrapper had the words ” Kernut 
margarine churned with fresh milk ” printed 
thereon. The word ” Kernut ” had been approved 
by the Board of Agriculture A Fisheries for use 
in combination with the word “ margarine.” 
The magistrate convicted the vendor of an offence 
undei sect. 8 of 1907 Act, on the ground that the 
words “ churned with fresh milk ” were associated 
with the words “ Kernut margarine ” so as to 
constitute part of the fancy or descriptive name 
of the article sold : — Held : the words “ churned 
with fresh milk ” were merely descriptive of the 
process of manufacture of the article sold & did 
not form part of the fancy or descriptive name 
under which it was sold. — Hawes v. Stephens, 
11921] 2 K. Ii. 179 ; 93 L. J. K. B. 891 ; 12 1 L. T. 
110 ; 88 ,1. 1>. 97 ; 40 T. L. K. 082 ; 08 Sol. Jo. 
703 ; 22 L. U. It. 422, D. U. 


S U B -SECT. 5 . — Fa CTO 1 t 1 ES. 

See Butter Si Margarine Act, 1907 (c. 21), 
ss. 1-3, <£\ generally , Factories, Vol. XXIV., 
pp. 895 ct acq. 


Sub-sect. 0. — Sale of 

Butter. 

See 1899 Act, s. 8. 

466. Sale as such — Whether legal.]- Bayley 
. PEARK8, Gunston & Tee, Ltd., No. Ill, ante. 


Sub-sect. 7. — Proceedings against 
Offenders. 

See 1887 Act, s. 12 ; & generally , Port II., 
Sect. 5, ante , 

467. Institution of proceedings— Conditions pre- 
cedent — Compliance with formalities presented by 
1875 Act.] — S mart & Son r. Watts, No. 250, 
ante. 

468. Notification of Intention to 

have article analysed.] - Buckler r. Wilson, No. 
32, ante . 

469. .] -By sect. 14 of 1875 

Act, as amended by sect. 27 of 1899 Act, the 
person purchasing any article with the intention 
of submitting the same to analysis shall notify 
to the seller his intention to have the same analysed 
& shall divide the article into three parts & 
further proceed as therein directed. 

By sect. 19 of 1899 Act, whore, any article of 
food lias been purchased for toHt purposes, any 
prosecution under Sale of Food Si Drugs Acts in 
respect of the sale thereof shall not he instituted 
after the expiration of twenty-eight days from the 
time of the purchase : - - Held : (1 ) it is not necessary 
to observe the formalities prescribed by sect-. 1 i 
of 1875 Act, on the taking of a sample under 
sect. 2 of 1907 Act, Si the observance of those 
formalities is not a condition precedent to pro- 
ceedings under sect. 3 of t hat. Act ; (2) proceedings 
under that sect, are not subject to the limit of 
time prescribed by sect. 19 of 1K99 Act. " Monuo 
r. Central Creamery Co., 1<td., \1912J 1 K. U. 
578 ; 81 L. .1. K. 1L 517; 100 L. T. Ill; 70 
J. P. 131 ; 10 L. 0. it. 131 ; 22 Cox, C. <\ 082, 
L>. C. 

470. Jurisdiction of court - County justices 
Offence committed in borough without separate 
court of quarter sessions. | —Buckler r. Wilson, 
No. 32, ante. 

471 . Summons Issue Time of Article pur- 
chased for test purposes.J -Monro r. Central 
Creamery Co., Ltd., No. 109, ante . 

472 . Service -Time of Article not pur- 

chased for test purposes.]— Buckler r. Wilson, 
No. 32, ante * 


word “ margarine ” printed on it in 
lettern of the wiste &, type required by 
Margarine Act, h. 6, in such a way us 
to Ktund out. an a aord by itKclf, wuh in 
compliance with the Statute, although 
there wa« other matter of the nature 
of a trade advertisement printed on 
the wrapper. — F yfk r. M'Lauuulin 
(1893), 1 Adam, 74.— SCOT. 

s. Addition must be 

approrrd.l — The label, wrapper, tic 
advertisement used in a shop for 
certain margarine bore the words 
“ Mavco Margarine mixed with May- 
pole Butter.” The name “ Mayco ” 
was a duly approved addition to the 
word ” Margarine ” : — Held : the words 
” mixed with Maypole Butter ” were 
not a mere statement as to the nature 


of the article but formed part of a 
descriptive name, which had not been 
approved ; A: an offence had been 
committed against Butter A Mar- 
garine Act, 1907, s. 8. — MayI’OI.K 
Dairy Co. i\ I’attkrhon, (1923J S. C. 
(J.) 8a. — SCOT. 

PART V. SECT. 3, SUB-SECT. 7. 

t. Institution of proceedings — Con- 
dition s ; precedent — ( Utm pliuncc V'lL/i 
for nudities prescribed bg 1876 Act ■ 
Whether pariurulurs of analysis neces- 
sary. J — Held : ( l ) it was not necessary 
to w*t forth the particulars of the 
analysis in the complaint: &. (*2) the 
uae of the word ** margarine ” in the 
complaint was surplusage, Sc did not 
make the complaint Invalid. — W ilson 


r. M ‘Latoiilin (1907), H. C. < J.) 01; 
4 1 Sc. L. It. 109 ; 14 8. L. T. 869.— 

SCOT. 

< ’om plaint self* 
_ .. . . . An objec- 

tion to the relevancy of a complaint 
under Solo of Food Sc Drugs Act*, 
J 876- 1997, on the ground that It was 
,M*lf -contradictory Sc ambiguous, sus- 
tained ; hii objection to its relevant* y 
on the ground that It should have 
eontalncd the words ” to the prejudice 
of the purchaser ” rrpelied,-— N IMXO r. 
Lkkh, I1919J 8. (J.) 76 ; 47 Ho. is. H- 

jtM i • a \ 1 1 fit ii . * 1 79. — SCOT. 


b. Sale of margarine as 
Harden on dejrmbtnt of disproving intent 
A: knowledge .) — Margarine Act, 
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Food and Drugs. 


Sect . 3. — Butter , cheese , <m<J margarine: Sub-sect . 7. 
5eri. 4: Sub-sects . 1, 2 3.] 

Hearing — Evidence — Analyst’s certificate.] — 
Nob. 79, 385, ante. 

Appeals — No appeal to quarter sessions — Con- 
viction lor offence under 1899 Act, s. 1.] — See No. 
387, ante. 

478. Penalties — Appropriation— To whom pay- 
able.] — (1) A penalty recovered under sect. 6 of 
1887 Act, before a metropolitan police magistrate, 
in the case of a prosecution by an “ officer, in- 
spector, or constable of the authority who shall 
nave appointed an analyst, or agreed to the acting 
of an analyst within their district ” within sect. 26 
of 1875 Act, must be paid to such officer, inspector, 
or constable, 5c not to the receiver of the metro- 
politan police district. 

(2) The appropriation of penalties effected by 
sect. 20 of 1875 Act, is a “ proceeding ” within 
1887 Act. — U. v . Tittkhton, [1895] 2 Q. B. 61 ; 
04 L. J. M. 0. 202 ; 73 L. T. 345 ; 11 T. L. K. 
394 ; 18 Cox, O. 0. 181 ; sub notn . B. v . Titterton, 
Exp. Qukluh, 59 J. I\ 327 ; 43 W. K. 003 ; 15 
11. 418, D. O. 


Sect. 4. — MILK AND CREAM. 

Sub-sect. 1. — In General. 

See Dailies, Cowsheds & Milksliops Orders (Stat. 
it. & O. 1925, No. 704). 

474. Registration of milk sellers — Who must 
register -Farmer occasionally supplying small 


quantities to neighbours.] — S. was a farmer who 
kept cows for the supply of his family & for 
recreation & amusement. For some years he had 
occasionally supplied a few quarts of milk to two 
dairymen living a mile off when these ran short 
of milk. During six weeks he supplied some 
quarts sixteen times to these persons : — Held : 
this occasional supply did not bring S. within the 
description of one carrying on the trade of a 
cowkeeper or dairyman so as to require registration 
as such. — Southwell v . Lewis (1880), 45 J. P. 
206, D. 0. 

Annotation : — Retd. Spiers Sc Pond v. Green (1912), 82 

L. J. K. B. 26. 

475, Refreshment buffet selling occa- 

sional glasses of milk.] — The keepers of a refresh- 
ment room at a railway station in the course of 
their business sold milk by the glass to such of their 
customers as asked for it. The amount so sold 
by them did not exceed three or four glasses per 
week: — Held : they did not “carry on the 
trade of a purveyor of milk ” within the meaning 
of art. 6 of the Dairies, Cowsheds, & Milkshops 
Order, 1885, so as to require registration there- 
under. — Spiers & Pond, Ltd. v . Green, [1912 1 
3 K. B. 576 ; 82 L. J. K. B. 26 ; 77 J. P, 11 ; 
29 T. L. R. 14 ; 10 L. G. R. 1050, D. C. 

476. Registration In one district — Sale In 

another district on one occasion.] — Resp. was 
summoned for carrying on the trade of a purveyor 
of milk in M. without being registered in that 
district as required by art. 6 (1) of the Dairies, 
Cowsheds Sc Milkshops Order, 1885, as amended 
by the Dairies, Cowsheds & Milkshops Amending 
Order, 1886. Resp. was registered in St. P., 


h. 7, does not make the Halo of mar- 
garine an butter penal. irrespective of 
doft. H state of mind, but thrown on 
deft, tbo bunion of disproving intent Sc 
knowledge.- KrmaKKAi.ii r. Leonard 
(1893), 32 L. Jt. lr. 07.V-IR. 

0. I Vholemle dealer • — Bet f inter of 
consignments Failure to produce for 
inspection .] — Held ; the power of 
inHpootinn conferred by Solo of Food «S: 
Drugs Aot, 1899, h, 7 (l), carried with 
It a right to take no ton, A' a firm of 
margarine dealers were rightly con- 
victed of failure to produce tin* register 
kept by them, when they had produced 
It but declined to allow the inspector 
to take not on from its contents. — 
Baht r . Cohen A Van hkii Laan 
( 1U02), I K. (Ct. of Sohh.) 445 : 39 

8c. L. It. 3 22 ; » 8. L. T. 379.— SCOT. 

PART V. SECT. 4. SUB-SECT. 1. 

d. Begistration of milk sellers — 
H ho must register — Whether vendor of 
ice-cream, j — A u iec -cream manufact urcr 
wan convicted of a contravention of 
Contagious Diseases (AnimtiiH) Acta, 

1 87 8-1 880, in reaped that he, as a 
manufacturer of leo -cream, should have 
been registered uh a purveyor of milk, 
uudor Dairies, Cow -sheds, & Milk- 
Shops Order, 1885, s. 6 (1 ): — Ileld: 
»1 though tot? -cream is composed at two* 
third* of milk & the apiiellunt. uaod 
upward* of 32 gallon* of milk per 
week in the manufacture of ice -cream, 
he was not a purveyor of milk. — 
Pi A NT a v. Lanu( 1&9 l), 1 Adam, 330. — 
SCOT. 

e. Supply of milk to cheese, 
factories.}-— 11 eld : Act to Provide 
Against Freud* in the Supplying of 
Milk to Cheese or Butter Manufact urics, 
61 Viet. o. 33 ( o ), though penal in its 
nature, doc* not deal with oriminal 
law within II. N. A. Act. s. 91 (27). 
but merely protect* private right* Sc is 
infra vines, — It. r. Wason (1890), 17 
A. R. 221 i 4 Cart, 578. — CAN. 


f. .1 -- A couv lotion under 52 

Viet. c. 43 (!>.), «. 1, for supplying to a 
ehocHo factory milk from which the 
cream had been removed, avuh qiiuahed, 
an neither in the evidence nor in tho 
conviction was any otTenoc agaiuHt tho 
Act Hhown, it not having boon jjrovod 
that the milk woh uupplied to he manu- 
factured.-- U. r. Wkhtoatk (1892), 
21 O. it. 021. — GAN. 

g. .1-52 Viet. c. 43 (1).), an 

Act to provide against fraud* in the 
Huppiying of milk to cheese factoricK, 
»de., 1 b infra vires the Dominion Parlia- 
ment. — It. t*. Stonk (1892), 23 O. It. 
40.— CAN. 

h. Validity of bye-law — lirffulating 
sale of m ilk . ] — The city of Winnipeg, 
rtdying on Municipal Act, bb. 593 &. 
607, & 57 Viet. c. 20, b. 17, passed a 
bye-law for inspecting a regulating 
dairies, & licensing vendors of milk : — 
field: (1) a provision requiring the 
owners of all dairies whose milk was 
sold in the city to submit to an inspec- 
tion A' to take out a licence whether 
their dairies were in the city or not, 
was ultra vires &. illegal so far as it 
applied to the owners of dairies who 
did not sell their niiik in the city, but 
to other persons, who might or might 
not sell it- there ; (2) 8. 3 of the bye- 
law*, w lileh required applicants for 
licences to BUtisfy the health officer of 
the city befon* their iicHuiocs could issue, 
& left it in his pow*or to decide who 
should have a liceuoe & who should not, 
was also ullrti vires as an illegal delega- 
tion of authority w'hich the Council 
Itself should exercise.— Re Elliott & 
City ok Winnipko (1896), 11 Man. 
L. U. 358.— CAN. 

k. .] — UeM : (j ) tbo 

Council has no authority to pass a 
bye-law* requiring a licensed vendor 
or milk, when asked by a health 
officer or veterinary inspector, to 
state where he obtained the milk he 
has sold or 1 b about to aell, along 


with a provision for cancellation of 
licences & other penalties for an 
infraction of the bye-law ; (2) it is 

ultra vires of the Council to pass a bye- 
law requiring a vendor of milk to per- 
mit a sample or samples to be taken for 
examination without compensation, 
under penalties in case of refusal. — 
He Taylor & City op Winnipeg (1897 ), 
12 Man. L. It. 18. — CAN. 

l. Cleansing of cans.] 

Dkown v. Ambuky (1907), 26 N. Z. 
L. li. 821.--N.Z. 

m. — Ord. 9 of 1912, 
s. 72 (17), vests the control of tho 
introduction & distribution of milk 
in a municipal area in the municipality 
concerned. Where a municipality by 
its bye-laws prohibited tho intro- 
duction & distribution within tho 
municipality of milk from dairies 
outside the municipal area unless tho 
dairies were licensed : — Held : tho 
bye-laws wens not ultra vires. — Cooper 
r. Johannesburg Municipality (1916), 
T. 1\ D. 601.— S. AF. 

n. Bye-law regulating condition of 
premises — Interpretation of terms .] — 
A municipal bye-law* provided a penalty 
for the holder of any licence in respect 
of any dairy, cowshed or milk shop 
failing ** to the satisfaction of the 
Council, to maintain the same in a 
state of thorough cleanliness & ventila- 
tion. A dairyman’s licence was issued 
in respect of all his premises including 
cowsheds : — Held : the words “ to tbo 
satisfaction of the Council ” were 
suxi}l usage Sc the w*ord " dairy ** 
included the cowsheds & premises 
immediately adjoining the place to 
which the milk was taken & stored 
after milking, the condition of which 
might affect the state of the milk ; 
& “ thorough cleanliness ” meant such 
cleanliness as was reasonably possible, 
regard being had to the nature of the 
premises 8c the use to which they wore 
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, ro jjy premises were situated, & on one occasion 
he 1 "sold a pennyworth of milk from a churn 
I-amed on a hand cart or barrow in a street in M. 
The magistrate held that resp. was not shown to 
have carried on the trade of a purveyor of milk in 
3 f by reason of this one transaction, & he dis- 
missed the summons : — Held : the magistrate’s 
decision was right. — E merton v. Hall (1910), 
102 L. T. 889 ; 74 J. P. 301 $ 8 L. G. R. 080, D. 0. 

Annotation Conid. Spiers & Pond v. Groon, [1912J 3 
K. B. 576. 

Protection of milk against infection or con- 
tamlnation .] — See Public Health. 

“ Dairyman Who is— Public Health Acts.]— 

See Public Health. 


Sub-sect. 2. — Analysis op Samples. 

See 1879 Act, s. 3, &, generally , Part II., Sect. 2, 
ante* 

477. Procuring samples — Who may procure— 
Agent — Of private purchaser.] — Harris v. 
Williams, No. 13, ante. 

478. Of authorised officer.] — 

Tyler v. Dairy Supply Co., Ltd. No, 12, ante. 

479. Where samples may be procured — 

Outside district for which officer appointed.] — 

K. v. Smith, No. 238, ante. 

480. McNair v. Cave, 

No. 15, ante. 

481. “ Place of delivery.”] — Eilshie 

v. Evington, No. 16, ante. 

482. — -.] — Lusii v. Wilson, No. 

17, ante. 

483. -.] — Sanders v. Sadler, 
No. 225, ante, 

484. — — — Elder v. Bishop 

Auckland Co-operative Society, Ltd., No. 227, 
ante. 

485. “ In course of delivery.”]— 

Cox v. Evans, No. 20, ante. 

486. .] — Hklliwell v. Haskins, 

No. 21, ante. 

487. Division of sample — Milk in separate 
churns.] — Wildridge v. Ashton, No. 40, ante. 


488. Delivery of sample - Necessity (or To 
seller or his agent.] -Keren v . Hall, No. 253, 
ante. 

489. What must be delivered - Whether 
whole sample.]— Rolee r. Thompson, No. 51 , 
ante. 


Sub-sect. 3. — Standard of Quality. 


See 1875 Act, s. 0 ; Salo of Milk Regulations, 
1901, 1912. 

490. Quality of article demanded — “Milk” — 
Skimmed milk supplied.]— It was proved on an 
information under 1875 Act, s. 0, that applt., 
who was an inspector under the Act, on asking 
resp,, a milk seller, for “ milk,” was supplied 
by resp. with milk which had been skimmed, 
& which was, in consequence, as compared with 
normal milk as it comes from the cow, deficient 
in butter fat to an extent of 00 per cent. : -Held : 
on these facts it was not proved that any offence 
had been committed by resp. against the pro visions 
of the sect.-— Lane t». Collins (ISSI), 1 1 Q. II. 1>. 
193 ; 51 L. J. M. 0. 7(1 ; 52 L. T. 257 ; 10 ,1.1*. 
89 ; 33 W. R. 305 ; 15 Cox, C. 0. 077, I). C. 

Annotation-# : Consd. Smithies r. Bridge, 1 1002) 2 K. 0. 13. 

Dbtd. Hunt v. Richardson, 11916) 2 K. II. lift. Diltd. 

Herrington v. Sinter (102(0. 00 L. J. lv. H. 205. 


491. “New milk ” - - MHK sold as taken 

from cow -Deficiency in fat through method of 
milking. ) —It was proved on an information under 
1875 Act, that applt., who was a milk seller, 
supplied resp., an inspector tinder the Art, on 
being asked for new milk, with a liquid which 
had been taken direct from the cow, K had not 
been tampered with or adulterated, but wbieli 
in consequence of the length of time which hod 
tdapsed since, tin* cow had last, been milked, wits 
deficient in fat to an extent of 30 per cent,, the 
remainder of the fat having hern absorbed by 
the cow during the unduly long interval between 
the milkings : — Held : applt. was rightly eon* 
Acted of having supplied reap, with an article 
which was not of the, nature, substance, & qualit y 
of tin? article demanded by him.- --Smithies r. 
Bridge, [19021 ^ K* B. 13; 71 L. .1. K« B» 

K7 L. T. 107; 00 .1. R. 710; 50 W. If. 080 ; 18 
T. L. K. 575; 10 Hoi. do. 180; 20 Co\, t. (. 

► D. 

inm>Uitions: DlStd. Wolfellden r. ..IrCnllork (itW.O, 

L. T. s.'»7. Consd. Hunt >'■ 

4 16. 


Richardson, 1 1 0 1 I 2 K, 


92 

O. 


I»ut.- -Hullkyu. Johannesburg Moni- 
- (1909), T. S. 115. — S. AF. 

o. “Milk" — What included in 
term — l*o wer of Hoard of A i/riculturr, 
to make regulation* as to skimmed 
'Sale of Food Sc Drugs Act. 
b. 4 (1), empowers the Board of 
to make regulations de- 
termining what deficiency in the con- 
stituents of *• genuine milk ” cream, 
butter or cheese ** or what addition of 
extraneous matter ’* in any sample of 
milk, including condensed milk, shall 
raise a pre«uniption that the same is 
not genuino : — field ; " inilk " in- 

cluded skimmed milk, & that “ genu- 
ine ” meant merely “ unaduJU-rated ; 
& the Board of Agriculture had power 
to make regulations as to skimmed 
milk. — Gordon r. Love, 11911) S. C. 
(J.) 75.— SCOT. 

PART V. SECT. 4, SUB-SECT. 2. 

48fi i. Procuring samples — Where 
samples mag be procured — “ In course 


deliver g .} — A .lairyinan eas u i 
utmet. to supply a quant it > of m k 
another dairyman. Jiiiiik diiiB 1> 
er tho milk had been pound into 
an cans belonging to the purchaser, 
the purchaser’s premises, an 
meetor of Nuisances took samples 
Id: the samples in question had 
3 ii procured wfiile the milk was in 
iirnc of delivery ” within Snln "( 
0(1 & Drugs Act, 1Ki9. *• 

Mi'l.K r. Dunbar (1901), 4 Adam, 
9.-- SCOT. 

— What is a fair method of 

_ . • * A 1 1 rt. 


ina sample. J— A dairy-farmer «up- 
*d 22 gallons of sweet milk, contained 
three caus, two of which contained 
rullons each Sc the third 6 
o vessels were provided for the 
rption of the milk. Into <mc tlie 
i tents of the two H gallon cans Sc 
rollons from the 6 gallon can were 
Sed & an inspector took a*ampe 
m each vessel for analysh*. fb® 
S-Souer having been convicted 


of a eontra vent ion of Sale of V ood 
& Drug- Act. 1 H79, s. :i, in lespei t of 
Ua* sample taken from the 2 gallon 
vessel: IhUI: in the eiieilin tanee- 

the sample from the 2 gallon Johm 
whs not a fair sample of the 
contents of the « gnUon 
i*oui> r. Harding. [ 1»« »7 1 8. ( . < J 

1 1 : n H«. Is. It. Hi ; li n.L. 1- 

SCOT. 

a . | - Tm.i-oRD e. J* v 1 1 . . 

[lUDhJ S. (J.) SCOT. 

lui 1 a. c. (j.) 24. SCOT. 

PART V. SECT. 4, SUB-SECT. 3. 

I. Statutory standard of n u “ Ut V. 
if fib udflfl a h Utk< n from A HulK 

mfllrr W milk I-.. & 1» 

Site «»a that in which It came from the 
Sow but 1>elow the standard, to a 
purt?hioa*r who asked simply 
t* itdlk M : Held : no 


tiTGI 
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Food and Duuus. 


Seel. 4 . — Mi Ik and cream: 1 

Milk below statutory standard of quality sold 
as taken from cow, see Nos. 498-509, post. 

492. - — By sect. 4 of 1899 Act, the 

Hoard of Agriculture were empowered to make 
regulations for determining what deficiency in 
any of the nonruU constitutents of genuine milk 
should for the purixises of the Sale of Foods 
A J.)rugs Acts raise a presumption, until the 
contrary was proved, that the milk was not 
genuine. By Hale of Milk Regulations, 1901, 
No. 1 made under this enactment, where a sample* 
of milk contains less than 3 per cent, of milk fat 
it is to be presumed that the milk is not genuine 
by reason of the abstraction therefrom of milk 
fat or t he addition thereto of water. 

A fanner contracted to sell new milk each 

morning to a purchaser who was a retail dealer. 

The milk was delivered in churns. Nothing was 

added to or abstracted from the milk. The 

herbage on which the cows producing milk were 

fed w'as in a watery condition owing to heavy 

rains in previous months. As a consequence the 

milk produced was copious but inferior. To 

maintain the quantity of milk the cows were 

also fed on green maize. They were given in 

addition such an amount of cake each day as was 

usual undei* normal conditions. On analysis the 

•> 

milk in a churn delivered to the purchaser was 
found to contain less than II per cent., of milk 
fat. The farmer was summoned under 1875 
Act, s. 9 for selling to t he prejudice of the pur 
chaser milk which was not of the nature, substance, 
A quality of the article demanded by the pur- 
chaser, The justices found that milk taken from 
a healthy herd should show' not less than 5 per 
cent, of milk fat, A that the deficiency was due 
to the manner in which the farmer fed his cows 
with the object of obtaining a very large supply 
of milk without regard to the quality thereof, 
k they convicted the farmer. On a ease stated : — 
livid : the conviction should be quashed on the 
ground that there was no evidence of an offence 
under sect. 9 of the Act.— Hunt r. Richardson, 
I1919J 2 K. B. 419; 85 L. .1. K. B. 1399 ; 115 
L. T. Ill ; 80 .1. J\ 305 ; 32 T. JL. It. 590 ; 00 
Sol. Jo. 588 ; 14 L. 0. It. 854; 25 Fox, F. F. 
4 41, 1). F. 

.In notation# Diftd. lUmvn r. Jones ( I !» 1 7 ). Sli ],. ,1. K. B. 

K02. Folld. (trim? r. Smith (1017), 87 L. J. K. B. IKS; 

Williams t\ Bees (15)18), 87 L. J. K. It. (139 ; l«V\v r. 

Robinson. 111)21] 3 K. 11. 501. Distd. bridges t*. Uriffln 

(1025). 41 T. L. It. 52,1. 

493. “ Hot milk.”] — Applt. asked resp. 

to supply him with a gloss of hot milk, which she 
did. The milk was deficient in fats. The evidence 
was that the heating of the milk would not affect 
the percentage of fats, A that genuine milk after 
ladling would not have shown the results shown by 
the milk in question: — livid: resp. should have 
been convicted of selling milk not of the nature, 
substance A quality demanded. — Herrington 

r. Sbatkr (1920), 90 L. J. K. B. 295 ; 121 L. T. 
272 ; 85 J. 1\ 83 ; 37 T. L. It. 51 ; 18 L. ti. It. 
840 ; 29 Cox, 0. 13. 070, I). F. 

494. Effect of provision in contract as to 

quality . j — Fkcitt r. Wausji, No. 250, untv. 

495. — •] A fanner, Wing under con- 


tract to supply milk containing a specilied per- 
centage; of fat, delivered milk which contained 
a less percentage. The milk was in the same 
condition as that in which it came from the cow. 
On a prosecution under 1875 Act, s. 9, for selling 
to the prejudice of the purchaser milk not being 
of the nature, substance, A quality demanded : — 
11 eld : as the milk was not adulterated either by 
the addition of something to, or the abstraction of 
something from, the natural product of the cow, 
then; mere fact that it was not of the quality 
contracted for by the purchaser did not make the 
sale an offence against the sect. 

The Hale of Food A Drugs Act, 1899, c. 51, 
gave the Board of Agriculture power to make 
regulations for determining what deficiency in 
any of the normal constituents of genuine milk 
should raise a presumption, until the contrary was 
proved, that the milk was not genuine. In 
pursuance of that power the Board made a regula- 
tion that the fact if milk containing less than 
3 per cent, of fat should raise that presumption. 
But [it is said], that even if the contrary be proved, 
A if it be shown that the milk is genuine in the 
sense that it is not adulterated, that fact will 
afford no defence if the milk be of a less good 
quality than that expressly contracted for. 
To my mind that contention is contrary to the 
intention of the Act, A is moreover extremely 
inexpedient (Lawrence, C.J.). — Few v . Bobinkon, 

1 1921 J 3 K. B. 504 ; 91 L. J. K. B. 42 ; 129 L. T. 
94 ; 85 J. P. 257 ; 99 Hoi. Jo. (W. R.) 15 ; 19 
L. (i. R. 708 ; 27 Fox, 0. C. 113, D. 0. 

496. Effect of notice —That milk diluted 
& sold as such.] — Deardkn r. Whitet/ey, No. 178, 

ante. 

497. No statutory standard of quality - Addition 
of water —Milk exceptionally good.] — On a charge* 
of selling milk contrary to 1875 Act, s. 9, the 
certificate of the analyst stated that- 10 pel* cent, 
of w'ater had been added ; but that the milk was 
exceptionally good, the butter fat being above 
normal. The justices, therefore, having regard 
to all the circumstances, thought that though the 
charge was proved the offence was of so trifling 
a nature that it was inexpedient to inflict any 
punishment A dismissed the summons : — Held : 
if the milk was exceptionally good after the 
adulteration they need not convict ; but if it 
W'as only exceptionally good before resp. should 
he convicted. — B anks V. Woot.kr (1900), 81 L. T. 
785 ; 94 J. P. 245 ; 19 Fox, F. F. 132, D. F. 

-Folld. Preston r. Itedfcrn (1912), 107 L. T. 

410. Reid. Runt r. Richardson, U«1C) 2 K. B. 44C. 

Compare No. 149, ante . 

498. Statutory standard of quality — Milk sold 
as taken from cow — Deficiency in fat — Method of 
milking.] — Applt. w'as charged under 1875 Act, 

s. 9, for selling milk not of the nature, substance, A 
quality demanded, as such milk contained only 
2*81 per cent., of milk fat. 

It w’as proved that there had been no adultera- 
tion of or abstraction from the milk, but that the 
deficiency of fat w'as due to the cows not having 
been milked for fourteen hours, A the fat becoming 
absorbed by the cows. The horn’s of milking 
adopted by applt. were the hours usually adopted 


20 X. S. \V. L. u. 353, 1.. ; 1« N. y. \V. 
W. N. 117.— A US. 

t, .1 — ruder Pure Foods 

Act, 1908, No. 31, the Board of Health 


has power to llx standards for natural 
us well os artificial products, & a 
natural product, such as mills, which 
does not conform to the standard is 


adulterated, even though it has not 
been tampered with or adulterated in 
the ordinary meaning of the term. — 
Mansfield t*. Xeuuax (1911), 11 
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in the district : — Held : (1) the justices ought to 
have considered whether the milk was of the 
nature, substance, & quality demanded ; (2) unless 
the quantity of milk fat which was absent was so 
large as to point to an abnormal state of things, 
there was no evidence upon which they could 
convict under the circumstances. — Wolfenden v. 
McCulloch (1905), 92 L. T. 857 ; 09 J. P. 228 ; 
21 T. L. R. 411 ; 3L, G, R. 561 ; 20 Cox, C. C. 
804, D. C. 

Annotation: — As to (2) Apprvd. Hunt v. Richardson, [1016] 

2 K. B. 446. 

499. .] — When milk has 

been sold as it comes from the cow, the fact that, 
by reason of the cow not having been fully milked, 
the milk is deficient in milk fat does not make the 
sale an offence against sect. 0 of 1875 Act. 

Resp. was the owner of one cow which had 
recently calved, & he sold to applt. a half pint of 
milk taken from the morning’s milking. The 
cow was not fully milked, some being left for the 
calf. There was no addition to or abstraction from 
the milk sold except for the necessary purposes of 
straining impurities, but the milk was found 
deficient in milk fat to the extent of 111 per cent. 
On a charge of supplying milk not of the nature, 
substance, quality demanded by the purchaser, 
the justices found that the deficiency was due to 
the manner in which the cow had been milked 
but that as it had been sold as it came from the 
cow without abstraction or addition, it was of the 
nature, substance, & quality demanded by the 
purchaser, & they dismissed the charge : — Held : 
the decision was right. — G rigg v. Smith (1917), 
87 L. J. K. B. 488 ; 117 L». T. 477 ; 82 J. P. 2 ; 
33 T. L. R. 541 : 01 Sol. Jo. 677 ; 15 L. G. R. 
769 ; 26 Cox, C. C. 26, IX C. 

Annotation : — Folld. Williams v. Iloos (1918), 87 L. J. K. B. 

639. 

500. Method of feeding.] 

Hunt v. Richardson, No. 492, ante . 

501. — The agent of 
resp. when asked for a pint of new milk, sold to 
the purchaser milk which was 28 per cent, deficient 
in butter fat. The milk was sold as it came from 
the cow, its inferior quality being due to the fact 
that the animal had only had some exceptionally 
poor pasture on which to graze. On an information 
under 1875 Act, the magistrate found that the 
milk sold was not of merchantable quality, but 
that as it was sold as it came from the cow, he was 
bound to dismiss the case : — Held : the decision 
of the magistrate was right. — Williams v. Rees 
(1918), 87 L. J. K. B. 639 ; 118 L. T. 350 ; 82 
J. P. 97 ; 16 L. G. R. 159; 20 Cox, C. C. 173, 
D. C. 

Annotation : — Folld. Few v, Robinson, [1921] 3 K. 13. 504. 

502. Evidence of other milk- 

ings.] — Resp. was charged with having sold milk 
which was deficient in fat according to the standard 
fixed by the Sale of Milk Regulations, 1901. At 
the hearing of the information it was proved or 
admitted that another consignment of the same 
morning’s milk from the same cows showed an 
excess of fat, & that the morning’s milk from 
the same cows some days later showed a small 
deficiency only. The justices were of opinion 
upon the evidence that although the sample 
complained of was deficient in respect of fat, & 


was not of the nature, substance, & quality con- 
tracted for by the purchaser, yet resp, had not 
tampered with the milk, & they therefore dis- 
missed the summons : — Held : the case must he 
sent back to the justices with an intimation to 
convict, unless there was further evidence forth- 
coming to show that the difference in the quality 
of fat in the two consignments was consistent 
with ordinary milking. — M arshall v. Hkett 
(1912), 108 L. T. 1001 ; 77 J. P. 173 ; 29 
T. L. R. 152 ; 11 L. G. R. 259 ; 23 Cox, C. C. 435, 
D. C. 

Annotation : — Held. Hunt r. Richardson, [1916] 2 K. 1). 

446. 


503 . .] — In a prosecution 

under the Side of Food & Drugs Acts, 1875 to 
1907, for unlawfully soiling to the prejudice of the 
purchaser milk which is not of the nature, 
substance, & quality demanded by him, evidence 
as to the circumstances connected with a sample 
& its nature, substance, & quality taken on the 
day succeeding that on which tlio offence is alleged 
to have been commit ted is admissible on behalf of 
the prosecution for the purpose of showing that 
the milk sold on the day that the offence is alleged 
to have been committed could not have been in 
the condition in which it came from the cow. 
But it is a condition precedent to the admissibility 
of the evidence (1) that the sample taken on 
tlio succeeding day was from the same cow if the 
milking on the two days was from one cow, or 
from the same herd of cows if the milking was the 
product of a mixture ; (2) that the sample taken 
on the succeeding day was from the same milking, 
e.g. the morning milking, os distinguished from the 
evening milking ; (2) that there is primA facie proof 
that the cows were milked in the same wav, i.e, 
by some experienced person who understands the 
milking of cows. The evidence would not he 
admissible on behalf of the prosecution for the 
purpose of showing that the sample taken on the 
succeeding day was below the*, standard required 
by the regulations made under the Acts, & that 
therefore the accused had on the succeeding day 
committed an offence of the same nature as that 
which is the subject of the charge. —Wilkinson 
v. Clark, [1910] 2 IC. B. 030; 85 L. J. K. If. 
1041 ; 115 B. T. 385 ; 80 J. P. 334 , 32 r l . L. R. 
081 ; 14 1/. G. R. 849 ; 25 Cox, C. C. 519, D. C. 

Annotation Conid. Smith v. PhIJpott & PhUpott, [1920] 
1 K. B. 222. 


504 # .] — At the hearing of 

an information preferred by applt. against resps. 
for having sold milk to the prejudice of applt., 
the purchaser, which was not of the nature, 
substance & quality demanded by him, justices 
refused to admit, on behalf of the prosecution, 
evidence as to an analysis of a sample of milk 
obtained three days after the date of the alleged 
offence for the purp OH<5 of showing that the muk 
sold on the day the offence was alleged to have 
been committed could not have been in the con- 
dition in which it came from the cow -—-Held : the 
evidence was admissible, but only subject to tho 
conditions pointed out by the ct. in Wilkinson v. 
Clark , No. 503, ante . There may be such an 
interval of time as to make it ridiculous to suggest 
that a sample taken so long after the date of the 
offence can have any weight at all, & 
it may be right to exclude it. — S mith v. 1 hilpott 


S. R. N. S. W. 406 ; 28 N. S. W. W. N. 
96.— AUS.. 

a. .] — o ’D riscoll v. 

J. — VOL XXV. 


Dolan (1910), 45 I. L. T. 144. — IR. 
b. .. Belfast Gvau- 

r. Jones. [1916] 2 1. R. 269.— IR. 


^ _ j . r . — *oTT 

[1912] 8. C. (J.) 87 : *49 8c. 
2 8. L. T. 151.— SCOT. 


v. 


Jack, 
It. 98 » ; 



130 Food and Drugs. 


Sect. 4. — Milk and cream: Sub-sects. 3 & 4. Sects . 

Sc Philpott, fl920] 1 K. B. 222 ; 89 L. J. K. B. 
296 ; 122 L. T. 273 ; 84 J. P. 6 ; 17 L. G. R. 781 ; 
26 Cox, C. C. 641, D. C. 

505, Evidence o£ control.] — 

B. Bold milk to J. which upon analysis was found 
to be deficient in milk fat to the extent of 6*3 
r cent. An information was laid by J . against 
Sc upon the hearing of the information the 
justices were not satisfied upon the evidence 
adduced that the control of the milk by B. covered 
the whole of the period between the time when the 
grass ted cows were milked Sc the milk was sold 
to the purchaser. The justices accordingly con- 
victed B. upon the strength of the analyst’s 
certificate t — Held : there was sufficient ground 
upon which the justices could arrive at their 
determination. — Bowen v . Jones (1917), 86 
L. J. K. B. 802 ; 117 L. T. 125 ; 81 J. P. 178 ; 16 
L. G. K. 617 5 25 Cox. C. C. 757, D. 0. 

505 , ,] — By sect. 2 of the 

Sale of Milk Regulations, 1901, made by the Board 
of Agriculture under the powers conferred by 
1899 Act, s. 4, it is provided that “ where a sample 
of milk (not being sold as skimmed, or separated, 
or condensed milk), contains less that 8*5 per 
cent, of milk solids other than milk fat, it shall 
be presumed for the purposes of the Sale of Food 
& Drugs Acts, 1875 to 1899, until the contrary 
is proved, that the milk is not genuine, by reason 
of the abstraction therefrom of milk solids other 
than milk fat, or the addition thereto of water.” 

In a prosecution for selling milk to the prejudice 
of the purchaser, the public analyst’s certificate 
showed a less percentage of milk solids other than 
milk fat than that required by the above Regula- 
tions : — Held : the presumption created by the 
Regulation can only be rebutted by evidence that 
the seller has neither added water to the milk nor 
abstracted anything from it ; in other words, 
that he has sold it in the same condition as it 
was when it came from the cow. — Kings v . 
Meiuus, 11920J 3 K. B. 560 ; 90 L. J. K. B. 161 ; 


124 L. T. 150 ; 85 J. P. 68 ; 18 L. G. R. 775 ; 26 
Cox. C. C. 649, D. C. 

507 . -Few v. Robinson, 
No. 495, ante. 

508 . MilK allowed to stand & 

drawn off from bottom of churn.] — If a seller of 
milk puts milk into a churn & allows it to stand, 
well knowing that in the ordinary course of nature 
the cream in the milk will rise to the top, Sc then, 
after the cream has risen to the top, sells milk 
which is found to be deficient in milk fat Sc which 
is drawn from the bottom of the churn by means 
of a tap, he is guilty of selling milk which is not 
genuine, Sc cannot maintain that the milk when it 
was sold was in the same condition, as that in 
which it came from the cow. 

Resp., a retail milk seller, was charged with 
contravening 1875 Act, s. 6, by selling to the pre- 
judice of the purchaser milk which was not of the 
nature, substance Sc quality demanded by the 
purchaser. The milk was proved to be deficient 
in milk fat, containing, according to the analyst’s 
certificate, only 1*61 per cent, of milk fat instead 
of 3 per cent, as required by the Milk Regulations, 
1901. The milk was put into the chum in the 
state in which it came from the cow, Sc it had not 
been directly tampered with. The deficiency in 
milk fat was due to the fact that the cream in the 
milk had risen to the top of the churn, & the sample 
of milk was drawn from the bottom of the chum 
by means of a tap after the cream had risen. 
Resp. had given instructions to his servant to stir 
the milk before starting on his round, but these 
instructions had not been carried out : — Held : 
resp. had been guilty of the offence charged, 
having sold as milk something which was not of 
the nature, substance Sc quality of the article 
demanded by the purchaser. — B ridges v . Griffin, 
11925] 2 K. B. 233 ; 94 L. J. K. B. 728 ; 133 
L. T. 177 ; 89 J. P. 122 ; 41 T. L. R. 523 ; 69 
Sol. Jo. 558, D. 0. 

509 . Minute quantity of extraneous 

matter in milk.] — Applt. was charged with selling 
milk not of the nature, substance, Sc quality 



608 i. Deficient' a in fat — 

Milk allowed to stand iv drawn off from 
bottom of churn.] — Accused wan charged 
with Mt' I ling milk which wan not genuine 
in respect that It was deficient in milk- 
fat.. The milk contained lows than 
3 per cent, milk fat, hut it had not boon 
tampered with in any way, the dell- 
oiouoy being due to tho milk haviug 
stood for Home bourn in a can Sc to tho 
H&mplo having boon drawn from a 
tap at the bottom after tho cream had 
risen : — tlchi : while the failure to 
restore milk to its original oonditiou 
by redistribution of the milk fat might 
in Home oircumatanocH constitute an 
*• abstraction therefrom of milk fat,’* 
thooffonoo charged had not been proved 
lu the present cam, there being no 
finding to tho effect that there was 
Home well -known method of redistribu- 
tioo which the accused had failed to 
adopt. — Knowles v . Scott, 119181 
8. (j. (J.) 351.— —SCOT. 

503 u. .] — A 

farmer was charged with serving sweet 
milk, which was not guuuino Lu respect 
that it contained 1 cm than 3 p.c. of 
milk fat. Tho deficiency wu« estab- 
lished, but tho milk had not been tam- 
pered with In any way, the deficiency 
lining due to the milk having Htood tor 
Homo time in tho cans & to the samples 
having been drawn from the tap at tho 
bottom after tho cream had risen. It 
further proved that sellers of 


milk recognlHcd the necessity of re- 
distributing the milk fat, Sc that the 
method which accused instructed his 
servant to follow, but which his servant 
omitted on the occasion libelled, uus 
to draw off a quantity of milk from the 
bottom of the can & to pour it in at the 
top before proceeding to sell the milk : 
— Held : the offence had been proved. 

l*ENfUCK V. IJRANDKK. [1921) S. C. 

(J.) 63 ; 68 8c. L. It. 307. — SCOT. 

d. Quality of article demanded — 
“ Dure milk.”] — Two quantities of 
milk Bold by resp. were found on 
analysis to contain respectively 3*07 
Sc 3*1 of butter-fat. Sc also to have 
added to them respectively 36 per cent. 
Sc 34 per cent, of water : — Held : tho 
requirement iu Dairy Industry Act, 
1808, s. 3, of the presence of not less 
than 3 per cent, of butter-fat is not 
alternative to or in substitution for 
the previous requirements. Sc tho milk 
Bold was not ** pure milk ” although 
it contained the above minimum of 
butter-fat. — M acphkrson v. Nichol 
(1006), 26 N. Z. L. U. 273.— N.Z. 

•. “ Condensed milk ” — 

iVo< described as ** skim -mi Ik.”) — Held : 
condensed milk was “ milk ” within 
Adulteration Prevention Acts, Sc the 
sale of such milk containing less than 
2*5 per cent, of butter-fat Sc not 
described as “ 8 kiln - milk ** was unlaw- 
ful. — K latzkk v. Caaklberg Sc Co. 
(1000), 28 N. Z. L. R. 994.—N.Z. 


f. " Clean milk.”\ — Applt. 

was convictod of selling milk that was 
not clean os required by Part II. 
Regulation 12 (1), of regulations made 
under the Sale of Food Sc Drugs Act, 
1008 : — Held : what ** clean ” means 
must bo obtained from the evidence of 
experts. — City Milk Suitly, Ltd. v . 
Uawlinson, [1918] N. Z. L. R. 679. — 
N.Z. 

g. “ Sweet miUc ** — Question 

of fact for magistrate. ] — In an appeal 
against an acquittal from a charge of 
contravention of Sale of Food Sc Drugs 
Act, 1876, s. 6, by selling as sweet 
milk, milk that had boon watered, pre- 
sented on the ground that the sheriff 
had not given effect to the facts ascer- 
tained by the Public Analyst : — Held : 
an article may cease to be of the 
nature, substance. Sc quality of milk, 
for which it has been sola, by the 
addition of water to it, Sc whether 

. hat is so in any particular case is for 
tho determination of the sheriff or 
magistrate trying the case. — Macleod 
v. O’Neil (1882), 4 Couper, 629. — 
SCOT. 

h. Effect of notice that 

milk may not be “ sweet — 

Prosecutor having demanded twopence 
worth of sweet milk, accused was 
proceeding to supply him with milk 
from a can containing the produoe of 
his own dairy, as to the genuineness 
of which he had personal knowledge, 
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demanded. The public analyst stated that a 
quantity of extraneous matter was present in 
very microscopical quantities, & that some of 
them probably came from cloths used in straining 
the milk, which was ptherwisc good milk. The 
justices, without calling on the defence, dismissed 
the charge : — Held : this was an attempt to set 
up an impossible standard, & no primd facie case 
had been established against resp., & the charge 
had been rightly dismissed. — K enny v. Cox (1920), 
89 L. J. K. B. 1258 ; 124 L. T. 221 ; 85 J. P. 70 ; 
37 T. L. R. 49 ; 18 L. G. R. 844 ; 20 Cox, C. C. 
059, D. C. 

Warranty as defence.] — See Part II., Sect. 4, sub- 
sect. 1, 0*, 


Sub-sect. 4. — Labels on Receptacles. 

See 1899 Act, ss. 9, 11 ; Milk & Cream Regula- 
tions, 1912, 1917. 

510. Sale from vehicle or can — Name on cart — 
Whether name on can necessary.! — Resp.’s servant, 
who was going from house to nouse in a village 
supplying milk, went into a shop carrying in his 
hand a three gallon milk can from which he 
supplied the shopkeeper with a pint of milk, 
A on coming out of the shop went to a cart stand- 
ing about twenty yards off, in which the can 
& other similar cans were carried. Resp.'s name 
& address were on the cart, but not on the can. 
An information against resp. under sect. 9 of 
1899 Act, having been dismissed by the justices 
on the ground that the name & address on the 
cart were a sufficient compliance with the sect. : — 
Held : (1) the sect, required the person selling the 
milk to have his name & address upon the cart 
where the milk was sold from the cart, or upon the 
can where the milk was sold from the can ; (2) the 
name & address upon the cart were not sufficient 
unless the milk was sold from the cart. — Crabtree 
v . Skelton (1901), 70 L. J. K. B. 500, D. C. 

511. Sale of condensed, separated or skimmed 
milk — What is — Sale of ordinary skimmed milk.] — 

French v. Card, No. 25, ante . 

512. Sale of preserved cream — “ Opportunity of 
furnishing explanation ” for failure to attach 
label — Absence of labels pointed out to servant.] — 

By art. 5 (2) of Public Health (Milk <to Cream) 
Regulations, 1912, as amended by Public Health 
(Milk & Cream) Regulations, 1912 Amendment 
Order, 1917, a receptacle containing preserved 
cream must on delivery have a label attached to it. 
By art. 0 of the Regulations of 1912, “ Before 
a local authority institute proceedings against 


any person for a contra vent ion . . . (ho local 
authority shall afford him an opportunity of 
furnishing an explanation.” An employee of 
applts. delivered preserved cream without a 
label. The sanitary inspector of tin* local authorit y 
was on the spot & called the employee's attention 
to the fact that then' was no label. The employee 
thereupon stated that lie had forgotten to put. 
a label on, A: he produced a label & attached it to 
the can. The magistrate convicted applts. of 
an offence against art. 5 (2) os amended, holding 
that there had been a sufficient compliance wiUi 
art. 6 : — Held : the explanation of appits.’ 
employee must be taken to bo that of applts. 
themselves A therefore the magistrate was right.. — 
Edwards’ Creameries, Ltd. v. Smith (1922), 
127 L. T. 649 ; 86 J. P. 155 ; 20 U 0. R. 528 ; 
27 Cox, 0. C. 283, D. C. 


Sect. 5 . — TEA. 

False trade descriptions.]—^ Trade Marks. 

Tea merchant giving articles of plate to pur- 
chasers— Necessity for licenoe to deal in plate.] — 

See Revenue. 


Sect. 6. — MISCELLANEOUS ARTICLES OF FOOD. 

513. Hops —Alteration of colour or scent -Use 
of vapour of sulphur & brimstone.]— It is an offence 
within 17 Geo. 2, c. 19, to mix the vapour of 
sulphur & brimstone with hops. — R. v. Pack 
( 1795), 0 Term Rep. 371 ; 101 K. R. 003. 

Horseflesh.] — See Sale of Horseflesh, etc. Regula- 
tion Act, 1889 (c. 11). 


514. Ice-cream — Sale on Sunday — Whether 
“ meat ” within Sunday Observance Act, 1677 

(c. 7), s. 3.] — 1 cannot say as a matter of law that 
ice-cream must of necessity he “ meat ” within 
[Sunday Observance Act, 1077 (e. 7)], s. 3 

( iloiUtlDGE, J.). — AMORETTE V. .J AMEN, |1915| 
1 K. B. 124 ; 84 L. J. K. H. 503 ; 112 L. T. 107 ; 
79 J. P. 110 ; 31 T. L. R. 22 : 59 Sol. Jo. 102 ; 13 
U («. R. 598 ; 24 Cox, C. C. 510, I). C. 

Annotation : — Reid. Slater v. Evans, 11UI0J 2 K. B. 403. 


515. — - — .] — Jen-cream is not 

“ meat ” within Sunday Observance Act, 1077 
(c. 7), h. 3.— Slater v. 10 vans, [1910J 2 K. B. 403 ; 
85 L. J. K. B. 1080 ; 115 L. T. 190 ; 80 J. P. 303 ; 
32 T. L. It. 593 ; 14 L. O. R. 889, J>. C. 


See, generally , Time. 

Spirits.] — See Nos. ] 35 - 1 4 J , a nte . 


but prosecutor insisted on getting milk 
from a can containing purchased milk. 
Accused sold twopence worth of milk 
from this can to prosecutor after 
informing him that the miik was not 
the produce of his own cows, 6c warning 
him that it might or might not prove 
to be sweet milk : — Held : accused 
was rightly acquitted on the ground 
that prosecutor had been supplied 
with the miik which he insisted on 
getting after warning that it might 
not prove to be sweet milk. — Frkw v. 
Gunning (1001), 3 F. (Ct. of Bess.) 
51 ; 33 So. L. R. 555 ; 8 S. L. T. 
487, J . — SCOT. 


It. Effect of notice. “ to it 

guaranteed three per cent. J --A dairyman 
sold milk to a purchaser, who asked for 
sweet milk, from a can on which the 
following words were embossed, " not 
guaranteed three per cent.” > 

On analysis it was found that the 
milk sold was sweet milk with some 
admixture of skimmed milk : — Held : 
the dairyman had been guilty of an 
offence. — Sot’TKR v. Lkan (190.0, 
6 F. (Ct. of Bess.) 20; 41 Be. L. it. 
192 ; 11 S. L. T. 526, J. — SCOT. 

1. Cream — Inferior Ihouuh 

pure quality.) — Held : the sale of an 
inferior though pure quality of cream 


at a low price was not an offence.-* 
MoJliON v. Gickkn ( I MB J ), 8 It. (Ct. of 
Scsf.) 30 ; J 8 Be. L. it. 570, J.— SCOT. 


m. PoHumniun of impure milk in * 
Untied for mlt — Whether an offeueeA — 
The full ct. sustained an order quashing 
a conviction of deft, for having milk 
in his possession intended for sale 
wbi'h was below the standard nrs- 
sedhed by tin* Provincial Hoard of 
Health under Public Health Act. It 
is not. art offence to Ire in possession of 
impure milk intended for sale. — It. v. 
(Iaiivin (1909), 11 W. L It. 218.--* 
CAN. 
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Sect. 1. — MODE OF CONTROL. 

516. Ministerial order — Operation — Date of — 
Date of publication.] — The Food Controller, by 
an order dated May 16, 1917, directed that all 
cargoes of beans, peas A pulse which had arrived, 
or should thereafter arrive, in the United Kingdom 
should be placed A held at the disposal of the 
Food Controller. 

A cargo of beans arrived in London on May 13, 
1917, A on May 16 pltf., under a contract dated 
April 18, 1917, for a part of it, was given a de- 
livery note, A ho paid the invoice price. The order 
was announced in the daily newspapers on the 
morning of May 17, A the public were not aware 
of it earlier. Pltf. claimed that under this order 
(lefts, could not give delivery, that there was a 
total failure of consideration under the contract, 
A that it should be cancelled : — Held : the day 
on which the order came into operation, was that 
on which it was made known to the public, 
May 17, A not, as would have been the case 
with an Act of Parliament, on May 16, on the 
ilrst moment after midnight of May 15 ; A 
therefore pltf. was not entitled to have the con- 
tract conceded.-- J ohnson v. Saruant A Sons, 
[1918J 1 K. li. 101 ; 87 L. J. K. 11. 122; 118 
L. T. 95 ; 62 Mol. Jo. 88. 

Annotations : — Retd. Bright man & Co. r. Tate (1019), 35 

T. L. it. 200. Mentd. «liutler v, ltolfe (1020), 30 T. L. It. 

828 . 

517. Whether retrospective.] — (1) On 

a complaint against a milk producer before the 
local complaints tribunal for charging 2*. per 
gallon for milk, the tribunal expressed the opinion 
that the milk producer wits only entitled to charge 
Is. id. per gallon for May, Is. Id. for June, A 
Is. 6 d, for July, 1920, A ordered repayment of the 
difference : -livid : the tribunal was not thereby 
fixing maximum prices for milk producers generally , 
whicii power, by sect. 1(1) (a) of Profiteering Act , 
1919 (c. 66), belonged only to the Board of Trade, 
A, by sect. 2(1), the Board could not delegate. 

(2) The milk producer sold the milk on dates 
before May 14, 1910, on which date the Act was, 
by an order of the Board of Trade, applied to milk : 
— Held : notwithstanding the decision of the 
tribunal was good. 

(2) By an order made by the Board of Trade 
in Sept. 1918, the complaints tribunal was to be 
appointed by the complaints committee. By an 
order made in Aug. 1920, the power of appointing 
the complaints tribunal was given to the chairman 
of the central committee. The chairman had 
accordingly appointed the committee which dealt 
with tho complaint against the milk producer: — 
Held : the Board had power to amend the former 
rule, A the tribunal was properly constituted.— 
11. t\ Complaints Tribunal of Central Com- 
mittee under Profiteering Act, 1919, Ex p . 
Ivory (1920), 90 L. J. K. B. 337 ; 124 L. T. 474 ; 
85 J. P. 97 ; 37 T. L. B. 228 ; 19 L. G. B. 97, D. C. 

51 $, Validity — Bread to be sold in mul- 

tiples of one pound— Whether order for securing 
public safety.] — ltesp., an inspector of weights A 
measures, stopped the roundsman of applt., who 
was a baker A confectioner, A weighed the loaves 
baked by applt. for delivery to customers, A 


found that a number of the loaves weighed each 
less than 1 lb. or an even number of pounds. 
Besp. then preferred an information against 
applt. for a breach of arts. 8 A 13 of Bread Order, 
1918. Art. 8 provides that “ no loaf of bread 
sliall be sold unless its weight be one pound or an 
even number of pounds,” A, art. 13, “ bread 
which may not under the foregoing provisions of 
this order be lawfully sold shall not be offered or 
exposed or carried for sale or delivered under a 
contract for sale.” The order was made by the 
Food Controller under Defence of the Bealm 
Begulations A all other powers enabling him in 
that behalf. Beg. 2F. (1) provides : “ The Food 
Controller may make orders regulating or giving 
directions with respect to the production, manu- 
facture, treatment, use, consumption, transport, 
storage, distribution, supply, sale or purchase of, 
or other dealing in, or measures to be taken in 
relation to any article . . . where it appears to him 
necessary or expedient to make any such order for 
the purpose of encouraging or maintaining the 
food supply of the country. . . .” This regulation 
was made under sect. 1 ( 1 ) of Defence of the Bealm 
(Consolidation) Act, 1914 (c. 8), which provides 
that “ His Majesty in Council has power during 
the continuance of the present war to issue regula- 
tions for securing the public safety A the defence 
of the realm. . . The justices convicted applt. : 
— Held : art. 8 was reasonably capable of being 
a regulation for securing the public safety A the 
defence of the realm A was within the powers of 
the Food Controller, A therefore the conviction was 
right. — Gurney v. Houghton (1920), 123 L. T. 
706 ; 84 J. P. 239 ; 36 T. L. B. 682 ; 18 L. G. B. 
612, D. 0. 

519. Payment for licence to buy 

milk — Levying of money for Crown without 
authority of Parliament.] — When statutory 
authority has been given to the executive Govt, 
to make regulations controlling acts to be done by 
His Majesty’s subjects, a minister cannot, without 
the express authority of Parliament, demand 
money for exercising his power of control in a 
particular way, such money to be applied to some 
public purpose, to be determined by the Govt. ; 
A, therefore, when the Food Controller, purporting 
to act in pursuance of his powers A duties under 
New Ministries A Secretaries Act, 1916 (c. 68), s. 4, 
A Defence of tho Bealm Begulations, with regard 
to the supply, regulation A consumption of food, 
prohibited persons dealing in milk from buying 
milk in one area in England for export to another 
area except under licence, A imposed a charge of 
2d. per gallon as a condition of the granting of 
a licence, with a view of regulating the supply : — - 
Held : the charge was a levying of money for the 
use of the Crowu without the authority of Parlia- 
ment, A was a tax ultra vires the Food Controller. — 
A.-G. v . Wilts United Dairies (1922), 91 L. .T. 
K. B. 897 ; 127 L. T. 822 ; 38 T. L. B. 781 ; 66 
Sol. Jo. 630, H. L. 

Annotations : — Retd. Brocklobank r. It., [1924] 1 E. B. 

647. Mentd. Fort Frances Pulp A Power Co. t?. Manitoba 

Free Press Co., [1923] A. C. 695 ; Marshal Shipping Co. 

v. Board of Trade, [1923] 2 E. B. 343. 

Fixing prices.]— See Sect. 2, suij-scct. 

4, A., post . 

520. 


Food hoarding —Whether order 
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too vague or impossible of application.] — Camp- 
bell v . Spears, No. 527, post. 

52 i # Revocation — Effect — Offence com- 

mitted before revocation.] — An information was 
preferred on Mar. 15, 1018, against resp. under 
arts. 8 & 11 of Public Meals Order, 1917, for 
failing to keep a register in the prescribed form 
between Dec. 22, 1917, A Jan. 10, 1918, & tlie 
justices dismissed the information on the ground 
that Public Meals Order, 1917, had been “ revoked 
as on Feb. 3, 1918 ” by art. 10 of Public Meals 
Order, 1918, made on Jan. 21, 1918, without any 
express provision as to the revocation being 
without prejudice to proceedings for infringement 
of the revoked order. By art. 11 of Public Meals 
Order, 1917: “If any person acts, in contravention 
of this order . . . that person is guilty of a summary 
offence against Defence of the Realm Regulations. 
...” By reg. 63 of Defence of the Realm 
Regulations : “ Interpretation Act, 1889 (e. 63), 

applies for the purpose of the interpretation of 
these regulations A of orders A rules made there- 
under in like manner as it applies for the purpose 
of the interpretation, of an Act, of Parliament.” 
By sect. 38 (2) of the Act: “ Where . . . any Act, 
passed after the commencement of this Act, 
repeals any other enactment, then, unless the 
contrary intention appears, the repeal shall not 
. . . affect any penalty, forfeiture, or punishment 
incurred in respect of any offence committed 
against any enactment so repealed ; or affect any 
. . . legal proceedings ... in respect of any such 
. . . penalty ... A any such . . . legal procee ding 
. . . may be instituted ... as if the. repealing 
Act had not been passed : — Held : the justices 
were wrong, as the term “ revoked ” in art. 16 of 
the order of 1918 must be interpretated in accord- 
ance with sect. 38 (2) of the above Act, A the case 
must be remitted to the justices with this direction. 
— Bennett v. Tatton (1918), 88 L. .1. K. B. 313 ; 
118 L. T. 788 ; 82 J. 1*. 303 ; 31 T. L. R. 59! ; 
16 L. G. R. 786, D. 0. 

Annotation : — Mentd. II. i\ Kills, Kx p. Amalgamated 

'* * Union (1921), 12 o L . T. 397. 

522. Proof — Stationery Office copy.] — 

Informations w r ere preferred by applt., a police 
inspector, against resps. for alleged offences 
against Bread Order, 1917 (No. 189), & Defence 
of the Realm Regulations, A, resps. having pleaded 
“ Not guilty,” it was agreed that all four informa- 
tions should be heard together. Applt-. having 
called evidence in support of each of tlio informa- 
tions stated to the justices that his case was closed. 
The solr. for resps. thereupon, before going into 
the merits of the defence or calling any evidence, 
took the preliminary objection that no proof had 
been offered of any order or regulations under 
which the proceedings had been taken, that as 
such proof had not been given, no convictions 
could take place, A that no proof could then be 
given to remedy the defect. Applt. submitted 
that the justices had judicial cognisance of the 
order A the regulations, as of an Act of Parlia- 
ment, but the justices held that they had no 
judicial cognisance of the Bread Order, 1917, 
A that it ought to have been proved, & therefore 
they dismissed the informations : — Held : although 
the case for the prosection had been closed, the 
justices ought to have allowed applt. to prove the 


order by putting in a Stationery Office copy in 
accordance with New Ministries A Secretaries Act, 
1916 (c. 65), A, if applt. had no Stationery OfTlee 
copy in ct-., they should have adjourned the case to 
enable him to procure one. — Diwin c. Markham 
(1018), 88 L. J. K.B. 581 ; 119 L.T. 118; 82 .1. P. 
281 ; 16 I* 0. R. 807 ; 26 Cox, C. C. 308, 1>. C. 


523. 


Of directions Issued under order 


— Copy without printer's name. j- Applt., a whole- 
sale fruit dealer, bought a box of dates, containing 
2 qrs. 10 lb., at- 42s. per cwt., from a linn of 
wholesale dealers at the lxmdon docks, A paid the 
carriage to his place* of business, A no mention 
or offer of any rebate or payment of carriage was 
made to him by his vendors. Applt- knew that 
there was a fixed wholesale price of 42*. per cwt. 
at- the docks, but he hnd„no knowledge of any 
other provisions as t-o the wholesale price, A he 
sold the dates to a retailor at 5 0s. per ewt. Applt-. 
was then summoned for contravening a direction 
issued by the Food (-ont roller under Dried Fruits 
(Distribution) Order, 1918, by selling to the rid oiler 
at a price exceeding the full price allowed by the* 
direction. By sect- 3 of the order : ” All persons " 
concerned shall in the sale* of any dried fruits 
comply with the instructions A directions relative* 
thereto for the* time being in force* : ” A by seed- 6 ; 
“ Any direction purporting to he* given pursuant 
to this order or ) leaded Dried Fruits ( Distribution) 
Order, 1918, shall, unless the eontror) he* proved, 
be deemed to be prescribed or given pursuant- to 
this order.” At the* iie*aring the prosecution pro- 
duced as evidence a print of directions to whole- 
salers, I leaded ” Dried Fruit- (Distribution) Order, 
1918.” But apart from the* production of the 
document, which bore* no printer's name, no 
evidence was give*n of tin* making ot the* direction. 
Thee direction required all wholesalers to insoicc 
dates at 12.s. a cwt., A provided for a system of 
rebate* to he allowed to primary wholesalers hv 
the Govt-, A to secondary wholesalers by the 
primary wholesalers. The* justice's conviedeej 
applt. - livid : since* t he; elire*e*tioii was not nmved 
to have he*c*ri mode by the* Food Controller, A 
might have been pin veil in the mariner provided 
by Documentary Evidence* Aets. IK6S (e*. 37), A 
1882 (c. 9), in accordance with sect-. 11 e»f New 
Ministries A Secretaries Act, 1916 (e. 68), the 
conviction was bad. — T yhiiell r. Gi»l.K 0 U 
J9<) R. T. 156 ; 83 J. l\ 53 ; 3.» I. I- H. 1 J >* H * 17 

\1 G. H. 258, 1). C. 


Skit. 2. IN RESPECT OF WHAT MATTERS. 

Sub-skit 1. --Cultivation ok Land for 
Growing Food. 

See Defence of Realm Reflation*, re«. Tl ' 
Cultivation of J^ands Order, 1917, No. — 

524. What land affected ~ Partly cultivated 

and.]— Deft, council, acting under Defence* of the* 
tealm Regulation 21, A adopting the resolution of 
heir estates committee that it was desirable in 
he public interest that they should rnler on 
ertain land &, arrange for its cultivation, sent a 
etter'u-'pitf. stating that they luul enhu-ed upon 
f certain field occupied by pltf. -.-Held : the ct. 


PART VI. SECT. 2, SUB-SECT. 1. 

n. What land affected — Lands 
let in conacre .} — Lands which were 
the time sublet in conacre were 


nlsorlly acquired by defts. for 
lafntenanoe of food supply under 
ire of the Bf^^ (Co » ,, I * ol '^ t,0 a„ ) 
«h^'t£?b^l? “e 


s for a declaration that they w to 
led to compensation f roa * 

»r an order for the assowament tc 
wero entitled to com- 
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Seel. 2. — In respect of what matters: Sub-sects. 1, 
2, 3 <fc 4, A.] 

had no jurisdiction to review the decision arrived 
at by the council & that the council was under no 
obligation to give pltf. notice before entry. 

The only basis for the suggestion that this land 
is not witiiin the provisions of the order is that 
under regulation 2 (a), power is conferred upon the 
authority to arrange with any society having 
for its object the cultivation of vacant land for 
the cultivation of any land in which the authority 
has entered. It is argued that the conclusion to 
be deduced from this provision is that only vacant 
or uncultivated lands are contemplated being 
dealt with under the order. I cannot possibly con- 
strue this enabling clause as cutting or qualifying 
in any way the comprehensive language of the 
order itself. The words “ Where the Hoard of 
Agriculture . . . an* of opinion that ... it is 
expedient they should exercise the powers 
given to them under these regulations as respects 
any land ** quite dispose of pltf.’s contention on 
this point (Eve, J.).— -JJumsky v. Exeter Oorpn. 
(1018), 87 L. J. Oh. 443 ; 118 L. T. 13 ; 82 J.l\ 07. 

525. Conditions precedent to acquisition — 
Notice to occupier.]- JIthskv r. Exeter Coupe., 
No. 524, ante. 

526. Jurisdiction of court— To review decision 
of local authority.] — Hussey v. Exeter Cortn., 
No. 524. 


Sun -sect. 2. — Hoarding Food. 

Sir Food Hoarding Order, 1017. 

627. Validity of order- Not vague or impossible 
of application. ! — Applt., who was t he proprietress of 
a hotel, not licensed for the sale of intoxicating liquor, 
purchased 1 cwt. of rice on Nov. 5, 1917. Tins was 
the only acquisition of rice by applt. since Apr. 9, 

1917, te within six months before the date of the 
information hereinafter mentioned. On Feb. 2, 

1918, 280 lb. of rice were found on the premises. 
The hotel contained eighteen bedrooms, in 
summer additional bedrooms outside the hotel 
were taken for visitors, who were provided with all 
their meals in the hotel. The dining room could 
accommodate sixty persons, & was open to non- 
residents. A register kept by applt. under Public 
Meals Order, 1917, showed that 38,251 meals had 
been served by her in the forty-two weeks pre- 
ceding Mar. 1 1, 1918, the date of an information 
against* her for contravening sect. 1 {a) of Food 
Hoarding Order. J917, by acquiring after Apr. 9, 
1917, & within the six months prior to the date of 
the information, t cwt. of rice, so that the quantity 
found in her possession on Feb. 2, 1918, exceeded 
the quantity required for ordinary use & con- 
sumption in her household or establishment. 
Evidence was given that a reasonable provision 
of rice for thirty-four persons per week would 
be 8) lb. Sect. <1 (a) of the order provides that 
** This order shall not apply to any article of food 
acquired or held in the ordinary course of business 


by any producer, dealer, or manufacturer.** The 
justices held that the hotel was a household or 
establishment within sect. 1 (a) of the order, & 
that applt. was not a dealer within sect. 4 (a), 
& they convicted her : — Held : (1) the hotel was 
an “ establishment ** $ (2) applt. was not a 

“ dealer ” ; (3) sect. 1 (a) of the order was not 
so vague or indeterminate as < not to create an 
offence wliich could be the subject of a charge, & 
therefore the conviction was right. — Campbell v, 
Spears (1918), 120 L. T. 90; 83 J. P. 30; 17 
Ii. G. K. 64-, D. C. 

528. Construction of order — “ Article of food ** 

— Tea.] — Tea is not an “ article of food ** within 
art. 5 of Food Hoarding Order, 1917.— Hinde v. 
Allmono (1918), 87 L. J. K. B. 893 ; 118 L. T. 
417 ; 82 J. P. 151 ; 34 T. L. R. 403 ; 16 L. G. It. 
645 ; 26 Cox, C. C. 202, D. C. 

Annotation : — Distd. Sainslmry r. Saunders (1918), 88 

L. J. K. B. 441. 

529 . “ Household ** or “ establishment 99 

— Private hotel.] — Campbell v. Spears, No. 627, 
ante. 

530 . “ Dealer "■ — Proprietor of private 

hotel.] — Campbell v. Speaks, No. 527, ante. 

531. Conviction for hoarding various articles of 
food — Bad for duplicity.] — Where a person was 
convicted for that he, on or between Apr. 9, 1917, 
& Nov. 22, 1917, did unlawfully acquire various 
articles of food, to wit, sugar & flour, so that the 
quantity in his possession at- any one time exceeded 
the quantity ordinarily required for use & con- 
sumption in his household, contrary to Food 
Hoarding Order, 1917 : — Held : a separate offence 
was committed in respect of each article of food 
hoarded, & as the conviction disclosed two offences, 
it was bad for duplicity. — R. r. Hammick, Ex p. 
Murdoch (1918), 87 L. J. K. B. 816; 82 J. P. 

; 31 T. C. R. 342 : 16 Ii. G. R. 467, 1). C. 


Sub-sect. 3. — Imposing Conditions on Sale 

op Food. 

Sec Food (Conditions of Sale) Order, 1917. 

632. Who liable — Master — For acts of servant 
— In disobedience to express instructions.] — ltesps., 
a limited co., owned a shop for the sale of food & 
they caused to be posted in the shop a notice that 
in relation to the sale of sugar, there were at the 
shop no conditions involving the purchase of 
other goods. Reaps.* manager also gave express 
instructions t-o all their assistants that they must 
impose no conditions on the sale of food. On an 
information against resps. for imposing, in con- 
nection with the sale of sugar, a condition relating 
to the purchase of another article, contrary to the 
Food (Conditions of Sale) Order, 1917, the justices 
found that an assistant, who, with the authority 
of resps.* manager, was serving at the counter, 
had, in connection with the sale of sugar, imposed 
a condition relating to the purchase of another 
article, but they held that, as resps. had expressly 
forbidden tho assistant to impose any condition, 


ncnsatlon, & to an inquiry in chambers 
to asses* such compensation. — K oonky 
e. Agricultural dkpartmknt, 11920 ) 
1 I. It. 178. — IR. 

FART VI. SECT. 8, SUB-SECT. 2. 

©. Validity of complaint.) — Held : 


a complaint charging accused with 
haring purchased 56 lbs., or thereby, 
or butter contrary to Food Hoarding 
Older, of Apr. 6, 1917, Art. 1, was 
irrelevant, in respect that the expres- 
sion 4 ‘ the quantity required by you 
for ordinary use & consumption in 


your household or establishment '* 
being indeterminate, the accused was 
not sufficiently certiorated of the 
offence alleged to have been com- 
mitted. — Shepherd v. Howuan, [1918J 
S. C. (J.) 7 8, — SCOT. 
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they were not criminally responsible. By reg. 1 
of the order : “ Except under the authority of 
the Food Controller, no person shall in connection 
with a sale or proposed sale of any article of food 
impose or attempt to impose any condition relating 
to the purchase of any other article.*’ By reg. 3 : 
M If any person acts in contravention of this 
order • . • that person is guilty of a summary 
offence against Defence of the Realm Regulations, 
if such person is a co., every director & officer 
of the co. is also guilty of a summary offence 
against those regulations unless he proves that 
the contravention took place without his knowledge 
or consent ** : — Held : the terms of the order 
showed that it was intended to make a master 
criminally responsible, for the act of his servant, 
acting within the scope of his employment, even 
when such act was done in disobedience to express 
instructions, & therefore the justices ought to 
have convicted. — Warkinuton r. Windmill 
Industrial Co-operative Society (1918), 88 
L. J. K. B. 280 ; 118 L. T. 505 ; 82 J. J\ MO ; 
16 L. G. R. 456 ; 26 Cox, C. C. 218, D. C. 

Annotation : — Reid. Buckingham r. Duck (1918), 120 L. T. 

84. 

533. As regards what articles — 4 * Other 
article 9 * — Article of same kind as article sold.] - 

Resps., who were preserve manufacturers, sold 
jam <fc marmalade to a co-operative society in 
Jan. 1918, & in Apr. 1918, in reply to an inquiry 
from the society as to supplies, wrote a letter in- 
closing the following suggested draft agreement : 
“ In consideration of our agreeing to supply you 
with such preserves as w*c allot to you & which 
you accept up to Dec. 31, 1918, at controlled 
prices, you give us the option to forward to you 
similar goods to the same amount in value in each 
of the five consecutive years commencing on 
Jan. 1, after the termination of the war, monthly 
deliveries at our option at our current prices at 
the times of the various dtdivorieR.** Resps. 
were summoned for attempting, in connection 
with the proposed sale of an article of food, to 
impose a condition relating to the purchase of 
another article of food, contrary to Food (Con- 
ditions of Sale) Order, 1917, s. 1, which provides : 
“ Except under the authority of the Food Con- 
troller no person shall in connection with a sale 
or proposed sale of any article of food impose or 
attempt to impose any condition relating to the 
purchase of any other article.” The justices dis- 
missed the summons on the ground that the order 
contemplated a sale of an article different in kind 
from that proposed to be sold : — Held : the words 
“ other article ” in the order do not necessarily 
mean an article of a kind different from the article 
in connection with the sale or proposed sale of 
which there is an attempt to impose a condition, 
but include another article of the same kind, & 
the case must be remitted to the justices with a 
direction to convict. — Cotman r. Carr, White 
& Co., Ltd. (1918), 120 L. T. 158 ; 83 J. P. 39 ; 17 
L. G. R. 160, D. C. 

534. What Is a condition — Refusal to sell tea 
unless customer registered for purchase of sugar.] — 

Applt. refused to sell tea to a customer because 
he was not registered with him for the purchase 
of sugar : — Held this was an attempt in connection 
with the sate of an article of food to impose a 


condition relating to the purchase of another article 
within the meaning of art. 1 of Food (Conditions 
of Sole) Order, 1917. — Welch v. Russell (1918), 
87 L. J. K. B. 1038; 118 L. T. 715; 82 J. P. 
142 ; 34 T. L. R. 357 ; 16 L. G. R. 499 ; 2 
Oox, 0. 0. 250, D. C. 


Sub-sect. 4.— Price of Food. 

A . Power to Fix 

See Defence of Realm Regulations, rog, 2F ; 
New Ministries & Secretaries Act, 1916 (c. 68), 
s. 4 ; Maximum Prices Order, 1917 ; Profiteering 
Act, 1919 (c. 66). 


535. Food Controller — Article not food.]— The 

combined effect of sects. 3, 4 of New Ministries 
tV; Secretaries Act, 1916 (c. 68), & reg. 2F (i) of 
Defence of the Realm Regulations (Consolidated), 
is to empower the Food Controller, for the purpose 
of regulating the food supply of the country 
during the present war (inter alia) f to make 
orders regulating the sab* of any article, It to fix 
the maximum A: minimum price thereof : — Held : 
whether tea is or is not “ food ” within sect. 4 of 
tlx* Act, the Food Controller has power to make 
an order regulating tlx* sale of tea & to fix the 
price at a fiat rate ” that is, tlx* maximum & 
minimum price at the same figure. Qu. : whether 
tea is “ food ” within the set t. 4 of the above Act. 

Saisshuhy v. Saunders (1918), 88 L. J. K. 15. 
441 120 L . T. 120 ; 83 J. P. 47 ; 35 T. L. It. 

110 17 L. (i. It. 148, D. C. 

Annotations: Consd. Koulo r. Mmi-ell (1920), L. J. 

K. B. 106. Mentd. Robinson r. R. (1920). 30 T L. It. 
773. 


536 . .] —Held : art. 4 of Spirits 

(Prices At Description) Order, 1919, which was 
made by the Food Controller, fixing maximum 
prices for whisky, was infra viren the Food 
Controller under reg. 2F of Defence of the Realm 
Regulations (Consolidated ) It New Ministries At 
Secretaries Act, 1916 (c. 68), ss. 3 it i. - FowLlfi v. 
MoNhKLL (1920), 90 L. J. K. 15. 105; 124 L. T. 
151 ; 85 J. P. 25 ; 30 'J*. L. It. 863 ; IS L. G. It. 
661, D. C. 


*>37. Maximum & minimum prices at same 

figure.]- Sainhhuiiy v. Saunders, No. 535, ante . 

538. Food control committeee — Alternative 
maximum prices.]- 15 y clause 4 (a) of Butter 

(Maximum 1 Tires) Order, 1917, ** No person shall 
sell butter by retail at a rate per lb. exceeding by 
more than 2 {d. the actual cost to him of the 
butter sold.” By clause 5, “ (a) A food control 
committee may . . . prescribe? a scale of maximum 
prices applicable to sales of butter by retail in 
their area. . . . (b) Where any scale has been 
so prescribed . . . no butter shall be sold by 
retail within the area of the committee at prices 
exceeding the prices provided by the scale. . . . 
(d) Compliance with the terms of a scale pre- 
scribed under the provisions of this clause shall 
not relieve any person from the necessity of 
complying with the provisions of clause 4 of the 
Order**: — Held: a food control committee has 
power under clause 5 to prescribe a maximum 
price lower than that fixed by clause 4 (a). — Star 


PART VI. SECT. 2, SUB-SECT. 4.—A. 

p* Commonwealth Parliament ] — 

Bad: the legislative powers of the 


Commonwealth Parli ament conferred 
by Constitution, «. 61 (vi.) 6c (xxxU.), 
include a power during the present 
state of war to fix within limit* of 


locality the highest price which during 
the continuance of the war mi y be 
charged for bread. — Faiucy v. Dckvett 
(1916), 21 C. L. 11. 433.— AUS. 
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Sect. 2. — In respect of what matters : Sub-sect. 4, 

A. & B. (a).] 

Tea Co. v. Davies (1918), 88 L. J. K. B. 192 ; 
82 J. P. 269 ; 16 L. O. It. 605, D. C. 

589 . Profiteering committee — Price tor par- 
ticular case.] — It. v. Complaints Tribunal of 
Central Committee under Profiteering Act, 
1919, Ex p. Ivory, No. 517, ante. 

B. Sale above Maximum Price . 

(a) In General. 

640. Who liable — ** Grower M — Food growing 
not main occupation — Potatoes (1916) Main Crop 
(Prices) Order (No. 2), 1917.] — Art. 2 of the above 
Urder fixes the maximum price applicable on the 
occasion of a sale of potatoes by or on behalf of 
a grower thereof to any person other than a 
retailer as thereinafter defined. 

Heap, a builder by trade, grew potatoes on an 
allotment, half an acre in extent, A in a small 
garden. Ho sent some of his produce to auc- 
tioneers, who sold it on his behalf to persons 
other than retailors as defined in the order at a 

t irice exceeding the maximum : — Held : reap, had 
>een guilty of an offence under the order since 
he was a “ grower ” within art. 2, which was not 
intended to apply only to persons whose sole or 
substantial business consisted of the cultivation 
of potatoes, Sc since lie had contravened art. 10, 
which prohibited any person selling, or offering 
to sell, any potatoes at a price exceeding the 
maximum. — Cook v. Dunn (1917), 87 L. J. K. B. 
864 ; 82 J. P. 4 ; 16 L. G. H. 63, D. C. 

541. Liability of master — For acts of 

servant — Carelessness.] — Margarine (Maximum 
Prices) Order, 1917, regs. 8 Sc 6, provide that the 
maximum retail prico of margarine, with an 
immaterial exception, shall be ai the rate of Is. 
per lb., & that no person shall sell or offer or 
expose for sale or buy or agree to buy margarine 
at a price exceeding that price. Applts.’ assistant , 
in violation of their instructions, but by an 
innocent mistake, sold margarine to a customer, 
at the price of 1*. per lb., giving only 14 1 ozs. by 
weight instead of 16 ozs. Applts. were con- 
victed of contravening the order by selling 
margarine at a price exceeding the maximum price 
on the grounds (a) that the assistant was acting 
within the scope of her authority, ( b ) that short 
weight was equivalent to an increased price, & 
(c) that metis tea on the part of applts. was not 
an essential element of the offence: — Held: the 


conviction was right. — Peakes’ Dairies, Ltd. v. 
Tottenham Food Control Committee (1918), 
88 L. J. K. B. 623 ; 120 L. T. 95 ; 83 J. P. 36 ; 
35 T. L. II. 114 ; 17 L. G. R. 33 ; 26 Cox, C. C. 
356, D. C. 

Annotation : — Mentd. Warburton v. Stamp (1919), 88 

L. J. K. B. 1170. 

642. Unauthorised act.] — 

Applt. was a milksellcr. On Dec. 13, 1917, a 
carrier employed by him to supply his customers 
with milk served a customer with what purported 
to be two separate pints of milk, but which in 
fact were both short measure. The customer 
paid the carrier 8 d., which was the maximum 
price for a quart of milk under the Milk (Prices) 
Order, 1917. Owing, however, to the measure 
being short, the price paid for the actual milk 
served was at the rate of 10 ^d. per quart & 8 \d. 
per quart. Applt. had warned the carrier against 
giving short measure. Informations were pre- 
ferred against applt. for selling the milk at prices 
exceeding the maximum, & he was convicted : — 
Held : the conviction must be affirmed, since 
(a) although the carrier did not offer for sale milk 
at a price exceeding the maximum, the amount 
of milk he supplied was in fact sold at a price 
exceeding the maximum ; (6) applt. was liable 

for the act of his servant which was performed 
within the scope of his authority, even though 
against applt. ’s express instructions ; Sc (c) mens 
rca was not a necessary ingredient of the offence 
charged against applt. — Buckingham v. Duck 
(1918), 88 L. ,T. K. B. 375 ; 120 L. T. 84; 83 
J. P. 20 ; 17 L. G. It. 19 ; 26 Cox, C. C. 349, 
D. C. 

Annotations: — Consd. Pe arks’ Dairies v. Tottenham Food 

Control Committee (1918), 88 L. J. K. B. 623. Reid. 

Warburton v. Stamp (1919), 88 L. J. K. B. 1170. 

643. Wholesale milk seller — Delivery by 

producer to retail dealer.] — By art. 3 of Milk 
(Winter Prices) Order, 1918, a maximum price 
of 2.s. 3d. per imperial gallon, together with a sum 
equal to the net amount of the charges for railway 
transport actually incurred by the seller, was 
fixed as that which was to be chargeable between 
Oct. 1, 1918, Sc Apr. 30, 1919. By art. 4 of the 
same order there were further provisions where 
milk was sold wholesale by or on behalf of any 
person other than the producer, which included 
( inter alia ) the following : “ (a) In the case of 
milk delivered by the producer to or for the 
account of the buyer in accordance with the 
directions of the seller, the rate shall ... be 
id. per imperial gallon higher than the price charge- 
able to the seller by the producer. (5) In the 


PART VI. SECT. 2, SUB-SECT. 4. — 
B. (a). 

Q- TTAo liable — Liability of master 
— For acts of servant — In disobedience 
to instructions.)— A servant, employed 
by a dairy co. to sell milk. In dis- 
obedience to his Instructions chanted 
a higher price for the milk than the 
authorised maximum rate, but he did 
not aooount to his employers for tho 
portion of tho prioe In excess of that 
rate : — Held : the servant. In so far 
as ho sold the milk at a prioo beyond 
tho authorised rate, was acting out 
with tho aoopo of his employment : 
tho oompany was not guilty of a 
contravention of the order. — City Sl 
Suburban Dairies t\ Mackrnna, 
Scottish Farmers’ Dairy Co. (Glas- 
gow), Ltd. v. Mackrnna, (19181 
S. C. (J.) 105. — SOOT. 1 

t, *' Actual cost ” to retailer— Duty 


of retailer.] — Under Butter (Maxi- 
mum Prioe) Order, 1917 (1917, No. 
913), the maximum retail prico of 
butter is fixed at a price not exceeding 
by more than 2 id. the “ actual cost ” 
of tho butter to tho retailer. Such 
** actual cost ” is tho net price paid by 
the retailer (not exceeding the maxi- 
mum wholesale or first-hand prices 
fixed by the order), plus money 
actually paid for transport not in- 
cluded in that price. 

A retailer in order to show that his 
retail prioe does not exceed by more 
than 2jd. the actual cost, & to protect 
himself, should obtain a written state- 
ment from his vendor as to the money 
or moneys paid or payable by the 
vendor in relation to the butter sold, 
& must ascertain whether the price 
charged by the vendor, having regard 
to such statement, does not exceed 
the maximum prioe chargeable by that 
vendor to him. — R. v. Smyth, [1918] 


2 I. R. 402.— IR. 

s. Additional charge for delivery — 
Meaning of “ delivery .**}— Under Flour 
& Bread (Prices) Order, 1917, clause 
5 (b), which allows a reasonable charge 
for making delivery In addition to the 
maximum price of bread fixed by 
clause 5 (a) delivery in respect of which 
such additional charge may be made 
must be delivery other than & in 
addition to the act of the delivery of 
the bread to a purchaser across the 
counter or on a sale from a travelling 
van. — Wallace r. Burrows, [1918] 
2 I. It. 590.— IR. 

t. .1 — Under Flour Sc 

Bread Prices Order, 1917, 5 (b), an 
additional charge for delivery may be 
made in the case of bread sold (not 
in pursuance of any previous contract) 
from a van that comes at the express 
or implied request of a customer 
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case of milk not so delivered the rate shall be 
where the delivery is made by the seller to the 
buyer’s railway station, 2s. 5d. per imperial 
gallon, together with the railway charges paid by 
the seller for carriage from the ‘seller’s station to 
the buyer’s station. . . .” 

T., resp., was a wholesale milk seller residing 
& carrying on business at P. In Nov. 1918, he 
sold milk to a buyer at G. at 2s. 5rf. per imperial 
gallon. The milk was purchased in the first 
instance from a large producer of milk at K. with 
whom resp. had considerable dealings, it what- 
ever milk was thus purchased was always sent to 
its destination at the request of A according to 
the express directions of resp. The consignment 
of milk sold by resp. to the buyer at G. was sent 
to the latter by the producer at It. by rail from 
K. station. The producer paid cost- of carriage 
&> was repaid the amount thereof by resp. in 
addition to the 2s. 3d. per imperial gallon. The 
labels for the milk were supplied by resp. The 
buyer at O. dealt with resp. A had nothing to do 
with the producer at 11. On an information 
against resp. for contravening the above order by 
selling milk at a price exceeding the maximum 
fixed by the order, the justice's found as a fact- 
that the delivery of the milk was made at G. A: 
not at It., A that, therefore art. 4 (6) A not art. 4 
(f/) was applicable under tin* circumstances, A 
dismissed the information: — Held: tin* decision 
of the justices was correct. — Rose r. Teakdale 
(1910), 122 L. T. 281 ; cSl J. P. 0 ; 17 L. G. If. 
785, I). C. 

544. As regards what articles — " Cockerel, 
pullet, cock or hen ’’—Capon —Poultry & Game 
Prices Order, 1918.] — The words “ cockerel, pullet-, 
cock or hen ” as used in the amending order of 
Aug. ,{(), 1918, to the above order, include a 
young male, young female, grown male A grown 
female of the domestic fowl species, A this 
definition covers the case of a capon. — \VlLl.lAM8 
v. Brazxkk (1919), 122 L. T. 01 ; 80 J. P. 252 : 
30 T. L. II. 25, 1). <\ 

545. Food Tea — New Ministries & 
Secretaries Act, 1916 (c. 68), s. 4.] -Sainhiicry r. 
SArxDKits, No. 535, ante. 

546. Maximum price — What price Includes— 
Charge for delivery — Charge for railway transport 
incurred by seller.] — The true construction of Milk 
(Prices) Order, 1917, dated Sept. 7, 1917, is that 
the maximum price of milk lixed by it is the 
absolute maximum which the seller is entitled 
to receive where he delivers the milk to the 
buyer’s premises. The s 41er is not entitled to 
add to that maximum price any charge for 
delivery except in the case of a charge for railway 
transport actually incurred by the seller. The 
adjustment referred to in sub-clause (b) of clause 2 
of the order must- be construed as an adjustment 
in favour of the* buyer A not of the seller, where 


the milk is not delivered at tho buyer’s premises 

on seller s expense.— W hy att v. Erlam (1918), 

I* £ 1043 110 J- T. 80 J 82 J. P. 200 ; 

lb L. G It. 50o, D. C. 


547. 


— Uosr v. Tbas- 


dale, No. 543, aate. 

548. Sale of wild rabbit— Whether skin in- 
eluded In sale — Wild Rabbits (Prices) Order, 1918.1 

— S AS *ont visited resp. ’a shop A Imught a 
rabbit, ltcsp.’s assistant weighed the rabbit in 
its skin in the presence of the purchaser A then 
proceeded to skin it, the purchaser making no 
objection. Itesp. charged the purchaser a sum 
equal to the maximum price for the rabbit if tho 
skin was included in the salt*. The assistant, 
after skinning the rabbit A throwing the skin on 
a pile of rabbit skins, wrapped up tins skinned 
rabbit, A without asking whether the purchaser 
wanted tin* skin, gave the rabbit, without- the 
skin, to tin* purchaser, who took it A left the shop. 
Resp. was charged on an information with selling 
by iv* tail a part of a wild rabbit at. a price exceeding 
the maximum under the above order. The 
magistrates were of opinion that the property in 
the unskinned rabbit passed to the purchaser on 
its being weighed, A they therefore held that the 
skin was included in the sale, A dismissed the 
information : - Held: the question whether there 
was a sale of the whole of the rabbit, itteluding 
the skin, was a question of fact for the magis- 
trates, A consequently that the magistrates were 
entitled to refuse to convict. - WARliritToN r. 
Stamp (1919), 88 L. .1. K. H. 1179 ; 121 U T. 92 ; 
82 J. 1*. 189 ; 25 T. L. R. 291 ; 17 L. (i. It. 217, 
I>. G. 


549. Conviction for selling at price exceeding 
maximum price — Omission of words 44 by retail • 
Whether bad for uncertainty.]— By Fart 1 of Meat 
(Maximum Prices) Order, 1917, as amended by 
the Meat (Maximum Prices) Order (No. 2), 1917, 
i - was made an offence to sell meat- by wholesale 
at a price above the maximum lixed by the 
schedule or in some coses to be lixed by the Pood 
Controller. Port 2 provided for maximum prices 
for sales bv retail A enabled food control com- 
mil-tees t-o prescribe an alternative seale. The 
sel ‘dale provided a wholesale maximum of 9*. lid. 
per stone of K lb. for home-killed pork. Applt. 
was convicted of selling certain home-killed meat, 
to wit, one leg of pork, one piece of pork, A one 
pig’s foot, at a price, to wit, 1/#. 8 d. per pound, 
exceeding the price, to wit, 1 a. \\d. per pound ; 
provided by the seale fixed by the food control 
committee ” : - -Held : although the* words “by 
retail ” were not in the conviction, y<*t as it was 
clear from the price of \*. fid. per pound mentioned 
in the conviction from the reference therein to the 
scale lixed by the food control commit-t-w that the 
offence of which applt. was convicted was an 
offence on the occasion of a sale by retail A not 


vcftitilng in the country at a distance 
from the bakery & other bakers’ shops. 
— Spickr r. Murxa.ve, [ 1 ill 9 ] 2 I. Jt. 
57.— IR. 


u. — Complaint must stat* 

what is reasonable .) — The complaint 
must state what Is the reasonable 
additional charge for dtdivery which 
has been exceeded. — A llan r. How- 
man, (19181 S. C. (J.) 50.— SCOT. 

a. ** Unreasonable charge.”)' — A 
fanner was charged with a contra- 
vention of Milk (Winter Prices) Order, 
1918, clause 12, by having, in con- 


nection with Miles of milk, made ** the 
unreasonable demands M that the 
purchaser* should pay certain specified 
Hums in addition to the maximum 
prices fixed by the Order : — //rid : 
any charm* In addition to tho maxi- 
mum prices being an unreasonable 
charge, the word “ unreasonable ” 
did not require more precise defini- 
tion. — S tirrat v. Cameron, 119191 
8. C. <J.) 11.— SCOT. 

b. Meaning of ** wholesale.”) — 
Held: (1) the definition of •* whole- 
sale ” in Milk ( Resist ration of Dealers) 
Order, 1918, could not be Imported 


into Milk (Hummer Prices) Order, 1918, 
for the purpose of construing the word 
“ wholesale ” as used in the latter 
Order ; (2) as there used, ** whole- 

sale ” meant the sale of milk to a 
retailer tor sale by him to constitner 
Irrespective of the quantity M»ld.— 
Mackknna r. M ‘Mill an, (19101 8. C. 
(J.) 4.— SCOT. 


o. As regards what articles 
Ipirit (Prices t£ 

Order, 1 91 9. J — O’Mallkt r. 
HERN, 119201 H. C. (J.) 74 : 57 

L. It. 640 ; 2 8. L. T. 134.— SCOT. 
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Sect. 2 . — In respect of what matters : Sub-sect. 4, 
B. (a) cfc ( b ) ; sub-sects. 5 & 6. Sect . 3.] 

against a regulation made by the Food Controller 
in regard to maximum prices on sales by whole- 
sale, the conviction was not void for uncertainty. 
—Smart v. Wilkins (1919), 83 J. P. 181 ; 17 
L. G. R. 400, D. G. 

(6) Profiteering . 

550. Complaints tribunal — Constitution — Power 
of Board ol Trade to alter.] — It. v. Complaints 
Tribunal of Central Committee under 
Profiteering Act, 1919, Ex p. Ivory, No. 517, 

ante. 

551. As regards what articles — Article sold In 
restaurant — Sale Including something additional.] — 

Profiteering Act, 1919 (c. (JO), applies to an article 
sold in a restaurant, & the fact that the sale 
includes something additional does not prevent 
the sale from being the sale of an article within 
the Act. In the Hoard of Trade Order of Sept. 1 1 , 
1919, applying the Act to certain articles, the 
word “ biscuits n includes chocolate biscuits, but 
the word “ coffee * f does not include a cup of 
coffee. — It. v. Birmingham Profiteering Com- 
mittee, E.r ]>. Provincial Cinematograph 
Theatres, Ltd. (1919), 89 L. J. K. H. 57 ; 122 
L. T. 348 ; 84 J. P. 13 ; 3(1 T. L. It. 92 ; 18 
L. G. It. 40, 1>. C. 

A n nofat ion Apia. 11. v. MnnchcHtcr Profiteering Com* 

miMco, A*.r p. 1.. & Y. Ily. (1020), 80 L. J. K. U. 1089. 

552. “ Biscuits M — Chocolate biscuits.]— 

It. V. illUMINGHAM PROFITEER! NO COMMITTEE, Exp. 

Provincial Cinematograph Theatres, Ltd., 
No. 551 , ante. 

563. 4 4 Coffee •• — Cup of coffee.] — It. v. 

Birmingham Profiteering Committee, Ex p. 
Provincial Cinematograph Theatres, Ltd. 
No. 551, ante. 

554 . “ Ready cooked or prepared food ” — 

Food ordered to be cooked.] — A complaint was 
made to a profiteering committee that a charge 
of 12*<. had been made in a restaurant, belonging 
to appots., for a meal supplied to complainant A 
throe friends. The meal consisted of seven 
sausages, chipped potatoes, four pieces of bread, 
six small cakes, A a pot of tea for four persona. 
An Order of the Board of Trade of Sept. 11, 1919, 
applied ProHteering Act, 1919 (c. 00), to “ ready 
cooked or prepared food ” & other articles men- 
tioned in soiled. 2 of the order. A rule nisi 
having been obtained to prohibit the committee 
from proceeding with the hearing of the com- 
plaint, on t lie ground that the articles comprised 
in the subject matter of the complaint as a whole 
did not come within the schedule to the order : — 
Held : the words 44 ready cooked or prepared 
food ” covered both food which a person entering 
a restaurant found ready cooked, A food which, 
not being ready cooked, he ordered to be cooked, 
as the ct. would not prohibit the committee 
from hearing the complaint on the ground merely 
that some of the articles included therein might 
not be within the schedule, the rule must be 
discharged. — K. r. Manchester Local Profiteer- 
ing Committee, Ex p. Lancashire & Yorkshire 
ltY. Co. (1920), 89 L. J. K. B. 1089; 123 L. T. 
98; 84 3. P. 177; 30 T. L. R. 593; sub nom. 
Wilson v. Lancashire fc Yorkshire Ry. Co., 
04 Sol. Jo. 401 ; 18 L. G. R. 392, C. A. 

Monototioft .*• — Raid* R. v. N6wowtlo*upon*Tyiio Profiteering 
Committee, Ex p. ITovinciii Cinematograph Theatre* 
(1990), 89 L J. K. B. 1098. V 


Sub-sect. 5.— Requisition op Food. 

See Defence of Realm Regulations, regs. 2B, 2F. 

555. Defence of Realm Regulation 2B— 
Whether ultra vires.] — The Food Controller re- 
quisitioned certain cattle feeding stuffs under the 
Defence of the Realm Regs., but whether under 
Reg. 2B or Reg. 2F was doubtful. By Reg. 2B 
the price to be paid for goods taken thereunder 
was to be determined by the tribunal by which 
claims for compensation under the Defence of the 
Realm Regs, were determined, but was not to 
exceed a certain maximum price fixed by an 
Order in Council. By Reg. 2F compensation for 
goods taken thereunder was to be paid as deter- 
mined by an arbitrator, taking into account the 
cost of production of the goods & a reasonable 
profit. The maximum price fixed by the Order 
in Council had been paid. The Defence of the 
Realm Losses Commission having refused t-o 
entertain a claim for compensation, the owners 
of the goods presented a petition of right, claiming 
that the Food Controller had acted under Reg. 2F 
& that they were entitled to compensation tixed 
bv arbn. thereunder. At the trial the judge 
held that the Controller had acted under Reg. 2B 
& dismissed the petition. 

On July 22, 1920, the suppliants gave notice of 
appeal. 

Held : (1 ) the goods were taken under Reg. 2B ; 
(2) the provisions of that Reg. for fixing the 
price of goods taken thereunder were not ultra 
vires ; (3) the suppliants were not precluded by 
that Reg. from having the price of their goods 
fixed by the Supreme Ct. upon the terms of the 
Reg. ; (4) the suppliants were entitled to pay- 
ment for the goods at prices to be determined in 
accordance with Reg. 2B & to an account of what 
was due to them on that basis. — R obinson & Co. 
v. R., 11921] 3 K. B. 183 ; 90 L. J. K. B. 1177 ; 
125 L. T. (375 ; 37 T. L. R. 098, C. A. 

Annotation: — Ocncrallv, Mentd. Bowling v. Cainp (1922), 

128 L. T. 342. 

556. Compensation— Fixed by judicial decision 
— Right of owner to — Food Controller willing to 

? ay maximum fixed price.]— R obinson & Co. v. 
t., No. 555, ante . 

557. Arbitration — What amount may be 

awarded.] — Reg. 2F (2) of Defence of the Realm 
Regulations provides {inter alia) that compensa- 
tion for goods requisitioned thereunder shall be 
determined by arbn. in manner therein mentioned, 
“ but in determining the amount of the compensa- 
tion the arbitrator shall have regard to the cost 
of production of the article &> to the allowance of 
a reasonable profit, without necessarily taking 
into consideration the market price of the article 
at the time.” In a claim for compensation under 
the reg. : — Held : in assessing the amount, the 
arbitrator, whilst he was bound to have regard to 
the cost of production of the article & the allow- 
ance of a reasonable profit, was not restricted to 
these two matters, but could take other matters 
into consideration, without necessarily being 
bound by the market price of the article, for the 
purpose of determining what was a fair & reason- 
able amount of compensation. — Danish Bacon 
Co. v . Food Ministry (1922), 91 L. J. K. B. 743 ; 
127 L. T. 428 ; 38 T. L. R. 507 ; 66 Sol. Jo. 623, 
0. A. 

55g. .] — By Reg. 2F of the 

Defence of the Realm Regulations the Food 
Controller was authorised to make orders regu- 
lating the sale or purchase of any article for 
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the purpose of maintaining the food supply of 
the country & to requisition any article or 
any stocks thereof ; &, in default of agreement, 
the compensation to be paid for any article or 
stock so requisitioned was to be determined by 
arbn. ; 41 but in determining the amount of the 
compensation the arbitrator shall have regard to 
the cost of production of the article & to the 
allowance of a reasonable profit, without neces- 
sarily taking into consideration the market price 
of the article at the time.” 

By an Order of Aug. 0, 1910, the Food Controller 
prescribed maximum prices for the sale by whole- 
sale or retail of bacon, ham & lard, Sc by an Order 
of Aug. 8 the Food Controller required every 
owner of any bacon, ham or lard which might 
thereafter be discharged from ship in England, to 
place the same at his disposal. 

Under this order large stocks of bacon, ham Sc 
lard belonging to a lirm in the United States were, 
on arrival in this country, placed at the disposal 
of the Food Controller, & the question of compensa- 
tion was referred to arbn. : — Held : (1) l lie Keg. 
did not authorise the arbitrator to award cost of 
production with an allowance of profit where the 
result would be to give the claimants more* than 
they could have legally realised by an actual sail*, 
& the duty of the arbitrator was to ascertain what, 
if not requisitioned, the goods would have produced 
to claimants under all the conditions which 
existed at the time when they would have been 
sold, including the maximum controlled prices ; 
(2) the arbitrator was not entitled to allow interest 
from a date anterior to the linal award. -Swift & 
Co. v. Boaul> of Trade, (192f»1 A. C. f>20; 91 
L. J. Jv. B. 029 ; 123 L. T. 41) ; 41 T. L. It. 411; 
09 Sol. Jo. 508, IT. L. 


Si’ 13-sect. 0. — Other Matters. 

559. Bread - Sale In multiples of one pound— 
Validity of order.] — Gurney v. JIouciiiton, No. 
518, ante. 

560. Loaf slightly In excess of exact 

weight.]— Bread Order, 1917, Art. 7, which 
provides that- “ No loaf of bread shall he sold or 
offered or exposed for salt* unless its weight he 
one pound or an even number of pounds,” means 
that a loaf must weigh not less than one Jb.. 2 lb., 
& so on, Sc that, if it weighs a little over such 
weight, the seller is not guilty of an offence, it 


is no defence to a charge under the art. to show 
that the soller has made up a deficiency in weight 
in a loaf by the addition of pieces of bread cut 
from another loaf. — H ildreth r. Ions (1917) 
87 Ij. ,1. K. B. 351 ; 82 J. 1\ 59 ; 02 Hoi. »lo. 212 ; 
Id L. G. K. 102, D. 0. 

561. Making up deficiency by pleoes 

from another loaf.] — Hildreth r. Lons, No. 500, 
ante. 

562. Milk — Sale by Imperial measure - Whether 
offence to give short measure.!— Milk Order, 1920. 
art. 2, provided that no milk should be sold or 
offered for sale by retail ot herwise* than by imperial 
measure except (a) sales of milk by the penny- 
worth or two pennyworth, or (5) sales by any 
fraction of a gill, pint, quart, or gallon of milk. 
Where a vendor measures out milk by means of 
an imperial half-pint measure, where the purchase 
is of a quail, the mere fact- that- three half-pints 
are delivered instead of four is not, in the absence 
of fraud, an offence against- t-lie order. — W kl- 
ford’s Surrey Dairies, Ltd. »\ Newton (1920), 
90 L. ,1. K. B. 301 ; 121 L, T. 313 ; S5 .1. P. 59 ; 
37 T. L. It. 53 ; 18 L. G. K. 819, D. 0. 

563. Licence- -Necessity for — For slaughter* 
house — Slaughter of cattle not intended for human 
food.] — Slaughter-houses (Licensing) Order, 1918, 
does not apply only to slaughter-houses for the 
slaughter of cattle intended for human food, Sc 
consequently a person who keeps premises for the 
slaughter of any cattle, whether intended for 
human food or not, commits an offence unless he 
lias obtained a licence under t he provisions of t he 
order. — Palmer r. Powell (1920), 89 L. .1. K. B. 
1119 ; 123 L. T. 071 ; Si .!. P. 209 ; 30 T. L. U. 
759 ; 18 L. G. 1L 502, 1). U. 

554 . — For wholesale dealer In meat - 

Dealing In veal.] - Veal is “dead meat” within 
the meaning of clause 1 of Meat (Licencing of 
Wholesale Dealers) Order, 1918, as being “meat 
. . . obtained from cattle ” within clause 0, Sc 
can therefore only be sold wholesale by licensed 
dealers. — Williams v. Davies (1920), 89 L. J. 

K. B. 1104 ; 123 L. T. 711 ; 81 .1. P. 231 ; 18 

L. G. It. 508, D. 0. 


Sec t. 3. PROCEEDINGS AGAINST OFFENDERS. 

565. Institution of proceedings — Within what 
time -Whether within twenty-eight days of pur- 
chase.]- On a prosecution under Spirits (Prices A 


PART VI. SECT. 2. SUB-SECT. 6. 

d. Bread — Salt in multiples of 
one pouml — Quartern or half-qiuirtcrn 
P tares . ) — Under Flour & Bread (Prices) 
Order, 1917, b. 5 (a) (i), a vendor of 
bread may sell tic charge for any 
number of 1-lb. loaves at the rate of 
2 |d. per lb., provided that at the time 
of such sale he is able tic willing to sell 
to the customer quartern or half- 
qu&rtern loaves or other bread at the 
rate of 2 M. per lb. to the extent of 
the customer's requirement*. — R. r. 
O'Brikn fL.), O’Brikx (M.) Sc Walsh 
(1918). , r >2 I. L. T. 31. — IR. 

g within 

thirty hours of baking . ) — Bread Order, 
1917 (1917, No. 189), Art. 7, is an 
absolute prohibition against the sale 
of a loaf which docs not weigh an even 
pound or even number of pounds 
weight. Bread may be weighed at 
any time within thirty hours after the 
completion of the baking. Where a 
loaf of bread Is weighed at mid-day 


on the day on which It is delivered. 
primA facie the weighing 1 m done 
within thirty hours of the completion 
of the baking, tic the onus of proving 
the contrary Ih on deft. — It. r. M*Dox- 
NKU. [1918] 2 I. R. ,090. — IR. 

f. Bacon — IV hat art " arenrate 
records.” J— -An Invoice showing the 
quantity of bacon bought by t-ho 
retailer, a railway receipt for the 
carriage of the bacon bought, Ac a list 
of priceH of various ** cuts ” of baeon 
hung up in the retailer's shop are not 
“ accurate records M within Bacon, 
Ham, Sc Lard (Provisional Prices) 
Order (1917, No. llftO), art. 13.— 
It. r. O’Neill, (1918 J 2 1. It. 590. — IR. 

g. Analysis of samples — Applica- 
tion to spirits — By Spirits ( l*rices A? 
Description ) Order, 1919.) — A person 
authorised to procure a sample of 
spirits for analysis under Spirits ( Prices 
Sc Description) Order, 1919, clause 8. 
must conform to the procedure land 
down by Sale of Food Sc Drugs Act, 


1875. s. 14, by dividing the 
into three parts, Sc, It required to do so, 
delivering one of these to the seller or 
agent.-- Htuatiik.o.v v. HbalY, 
ri. C. (J.) 6H ; 57 He. L. It. 249 
l H. L. T. 157. — SCOT* 

jj, ,] — Halo of Food Sc 

Drugs Act, 1875, s. 14, as to method 
of dealing with articles purchased for 
the purpose of analysis, Is Imported 
Into .Spirits (Prices tic Description) 
Order, 1919, clause 8, thereof only 
with regard to purchases made by a 
person dtdy authorised under thot 
Order, Sc do not apply to purchase* 
made by ordinary members of the 

S ublie. — Strati i kkn r. Ohaiiam tic 
riNS. [1920] H. C. t J .) 82 ; 57 He. L. It. 
044. — SCOT. 

PART VI. SECT. 8. 

k. Order made by Qov* mment 
Department — Not having force of 
statute — May tte. challenged as ultra 
vires ,} — An order made by a Oovt 
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8*d, $ .—Procsfidiny* against offenders.] 

Description) Order, 1019, for selling whisky at a 
price m excess of the maximum price, the limit 
of twenty-eight days from the time of the purchase 
fixed by 1890 Act, s. 19 (1), within which a 
prosecution under Sale of Food & Drugs Acts 
must be commenced, does not apply. — Redmond 
v. Auger (1920), 89 L. J. K. B. 847 ; 123 L. T. 
712; 84 J. P.224 ; 18 L. G. R. 513, D. 0. 

566. Jurisdiction of court — Borough sessions — 
Offence in county — Summons served in borough.] — 

R. v. Pearce, Ex p . Raynes, [1918] W. N. 291, 
D. 0. 

567. Hearing — Powers of court — To adjourn — 
For proof of order.] — Duffin v. Markham, No. 

522, ante . 

Evidence — Proof of orders .]— See Nos. 522, 

523, ante, 

568. Conviction — Form — Whether bad for 

duplicity.] — R. v, IIammiok, Ex p. Murdoch, 
No. 531, ante. 

569. Whether bad for uncer- 
tainty.] — .Smart v. Wilkins, No. 549, ante. 

570. Appeals— To quarter sessions — After plea 
of guilty.] — An information was preferred by applt. 
against resp. under Defence of the Realm Regs, 
for a breach of the Pigs (Maximum Prices) Order, 
1917. At the hearing resp. was present, A his 
solr. stated that lie pleaded not guilty. At the 
end of the ease for the prosecution resp.’s solr. 
submitted that there was no case for him to 
answer, but the justices overruled tin? objection 
& decided to fine resp. Rosp.’s solr. thereupon 
withdrew his plea, & resp. gave evidence in 
mitigation. Tin; justices then fined him JO*. 
Resp. appealed to quarter sessions, which held 
that resp. had a right of appeal under rog. 5 8 of 
Defence of the Realm Regs. : — livid : Reg. 58 
was not Affected by Criminal Justice Adminis- 
tration Act, 1914 (e. 58), s. 37 (1), & if a person 
was aggrieved by any part of the conviction, 
i.e. either the decision as to his guilt or the 
sentence, he was a person aggrieved A had a right 
of appeal under Reg. 58 even if he had pleaded 
guilty. — H arris v. Cooke (1918), 88 L. J. K. R. 
253 ; 119 L. T. 744 ; 83 J. P. 72 ; 1(1 L. G. R. 
850, D. C\ 

571. To Court of Appoal from Divisional 


Court — Discharge of rule for prohibition against 
profiteering committee — Whether appeal In criminal 
cause or matter.] — Complainant & three friends 
were supplied in a restaurant with a meal con- 
sisting of sausages, bread, cakes & tea ordered 
separately. Complainant made a complaint con- 
cerning the prices charged to the Local Profiteering 
committee, who proceeded to investigate the 
complaint under Profiteering Act, 1919 (c. 66), 
s. 1 (1) ( b ). The proprietors of the restaurant 
obtained a rule nisi for a prohibition against the 
committee investigating the matter on the ground 
that the articles supplied did not come within 
sched. 2 of the order of the Board of Trade, dated 
Sept. 11, 1919, made under the above Act, & that 
the articles described as six small cakes were not 
separately complained of. This rule was dis- 
charged by a Div. ct. & the railway co. appealed, 
when a preliminary objection was taken that no 
appeal lay, on the ground that the order of the 
Div. ct. was made in a criminal cause or matter 
within .Tud. Act, 1873 (c. 66), s. 47 : — Held : the 
order of the Div. ct. was not in a criminal cause 
or matter. — R. v. Manchester Local Profiteer- 
ing Committee, Ex p. Lancashire & Yorkshire 
Ry. Co. (1920), 89 L. J. K. B. 1089 ; 123 L. T. 
98 ; 84 J. P. 177 ; sub nom. Wilson v. Lanca- 
shire <fc Yorkshire Ry. Co., 36 T. L. R. 412 ; 
64 Sol. To. 358 ; 18 L. G. R. 333, C. A. 

Annotation : — Distd. R. v. Newcastlc-upon-Tync Profiteering 
Committee, Ex p. Provincial Cinematograph Theatres 
(1920), 89 L. J. K. B. 1098. 


572. .] — Where a com- 
plaint lias been made to a profiteering committee 
that an overcharge lias been made, & the com- 
mittee have found that the charge made was 
excessive have directed a prosecution to be 
instituted, A a rule nisi for certiorari on the 
ground that the committee was not properly 
constituted, & t hat the proceedings were without 
jurisdiction, lias been discharged: — Held: an 
appeal would not lie, as the direction to institute 
a prosecution was the first step in a “ criminal 
cause or matter ’* within Jud. Act, 1873 (c. 66), 
s. 47. -Provincial Cinematograph Theatres, 
Ltd. r. Newcastle-upon-Tyne Profiteering 


( Committee 
L. T. 651 ; 
Sol. To. 661 
II. L. 


(1921), 90 L. T. K. B. 1064 ; 125 

85 T. P. 211 ; 37 T. L. R. 799 ; 65 
; 19 L. G. R. 505 ; 27 Cox, C. C. 63, 


Annotation : — Mentd. He Clifford Sc 0‘Snllivan, 119211 2 
A. C. ;»70. 


Popt. In pursuance of powers oonforrod 
by statute, but which was not declared 
to have the force of statute, may 
competently be challenged as ultra 
vires by accused In n summary coin- 
>laint for contravention of the Order 
trought In the Sheriff Court. — S hkp- 
nsRn r. Howman, IIDISJ S. C. (J.) 

1. Slaughter of etnc in calf - 


Mens rea — Sale for the purpose .] — 
In a prosocutiou of a farmer for selling 
a heifer in calf for slaughter contrary 
to Live Stock (Sales) Order, 1918: — 
Held : the fact that the seller did not 
know the heifer was in calf was no 
defence to the charge. — A ndkiwon v. 
UosB, U»19J S. C. (J.) 20. — SCOT. 

m. .] — A butcher con- 

victed in the Sheriff Court of u contra- 


vention of the Live Stock (Sales) Order, 
1919, by causing the slaughter of an 
in-calf cow, which ho hod bought at a 
publio mart, appealed to tho High 
Court by a stated case. The case set 
forth that accused bought the cow 
at the mart, after she had been graded 
Sc allocated to him. — Beattie v. 
Waugh, [1920] S. C. (J.) 04 ; 2 S. L. T. 
23 ; 37 Sc. L. Jl. 471.— SCOT. 
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Part I. Conveyances Impeachable by Creditors under 

Statute. 


Note. — See Slat , 13 Eliz. c. 5, repealed & replaced 
by Law of Properly Act , 1925 (c. 20), as. 172, 207. 

Sect. 1. — PROPERTY WITHIN THE STATUTE. 

See , now, Law of Property Act, 1925 (c. 20), 
s. 172. 

1. Effects liable to be taken in execution.] — 

A bond is not “ goods ” or “ chattels ** within 
13 Eliz. c. 5, as to fraudulent alienations. 

It is only such things as may be taken in 
execution that are affected by the statute of 
Elizabeth. Bonds indeed are now to be taken 
in execution, but they were not so at the time of 
the making of the indenture of assignment 
(Lord Denman, C.J.). — Sims v. Thomas (1810), 

12 Ad. & El. 530 ; 4 Per. A llav. 233 ; 0 L. J. Q. B. 
390 ; 4 Jur. 1181 ; 113 E. R. 910. 

Annotations : — Bold. Edwards v. Cooper (1847), 11 Q. B. 
33: Barrack v. M'Culloeh (1856), 3 K. A J. 110; He 
Baldwin, Ex p. Foss (1858), 2 Do «. & J. 230 ; Hpirett v. 
Willows (1865), 13 W. It. 329 ; It. t». Smith (1870), L. It. 1 
C. C. It. 260. 

2. At time of assignment.] — Sims r. 

Thomas, No. 1 , ante , 

3. Though made so since the statute.] — 

(1) An assignment of choses in action, since these 
became subject to attachment by O. L. I*. Act, 
1854 (e. 125), ss. 00 ct seq may be void under 

13 Eliz. c. 5, as tending to defeat, hinder, or delay 
creditors. 

If ono particular creditor only is, in effect, 
though not necessarily intentionally, defeated, 
hindered, or delayed by an assignment executed 
by the judgment debtor, such assignment may be 
void under the statute as tending to defeat, hinder, 
or delay creditors. 

(2) It was urged that the judgment creditor 
could take no mow rights under the deed than the 
judgment debtor had ; in my opinion this is not 
in point where the rights of third parties are 
affected at the time of the assignment, A in my 
judgment the deed can be challenged by the 
judgment creditor in these proceedings (Dobell 
Barnes, J.). — Edmunds v. Edmunds, [1904] 1*. 
392 ; 73 L. J. P. 97 ; 91 L. T. 508. 

Annotations : — As to (2) Bald. Glcgg v. Bromley (1911), 81 
L. J. K. B. 334. Generally , Manta. Wells r. Wells (1914), 
30 T. L. 11. 437. 

4. Effect of Judgments Act, 1838 

(c. 110), s. 12.] — Barrack v. M 4 Culloch, No. 
89, post , 

See , also, No. 18, post . 

What may be taken In execution.] — See Judg- 
ments Act, 1838 (c 110), s. 12; Nos. 18, 89, post, 
A, generally. Execution, Vol. XXL, pp. 480 
ct aeq , 

5. Leaseholds — Fraudulently conveyed — Assets 
of grantor on his death.] — Anon. (1621), 2 Roll. 
Rep. 173 ; 81 E. R. 732. 


Whether liability to rent is valuable con- 
sideration.] — See No. 119, post, 

6. Copyholds.] — Mathews r. Feavkr, No. 245, 
post. 

Sec , now, Judgments Act, 1838 (c. 110), s. 11. 

7. Money — Gift Immediately before death.] — 

Duffin v. Furness (1729), Cas. temp. King, 77 ; 
25 E. R. 232. 


8. Held in trust.]— Peacock t\ Monk, 

No. 25, post, 

9 . Judgments Act, 1838 (c. 110), s. 12.] 

— Barrack v, M'Culloch, No. 89, post. 


10. Bond.] — Sims r. Thomas, No. 1, ante. 

Assignment of bonds generally.] — Sec Bonds, 
Vol. VII., pp. 224 ct aeq. 


11. Chose in action.] — A voluntary assign- 
ment by a person, who was insolvent at the date 
thereof, may be sot aside by his assignee, ap- 
pointed at a subsequent period by the Insolvent 
Debtors (-1., although the subject-matter of the 
assignment was a chose in action.-*— Noucutt v , 
I)odd (1811), Or. A Ph. 100 ; 10 L. J. Oh. 290 ; 5 
Jur. 835 ; 41 E. R. 428, L. O. 


Annotations : — Consd. Edmunds r. Edmund*, (1904) 
Bold. It. v. Smith (1870), L. It. 1 t\ V, It. 206. 
Colonial Bank v, Whlnmy (1885), 30 Ch. D. 261. 



362. 

•aid. 


—Edmunds v, Edmunds, No. 3, ante. 


13 . Equitable reversionary Interest.] — 

Ideal Bedding Co., Ltd. v, Holland, No. 176, 

post, 

Fruits of action as A when recovered dis- 
tinguished.] — See No. 133, post, 

Assignment of chose in action generally.]-— 

Sec (hi ose-s in Action, Vol. VIII., pp. 421 ei 


14. Equitable Interest in real estate — Estate 
contracted to be purchased.] — A debtor, having 
contracted to purchase an estate, caused tho 
conveyance to be made to trustees, A trusts to be 
declared by deeds, dated in Mar. 1850, which 
recited the agreement of tho debtor for tho pur- 
chase, A that the conveyance to the trustees was 
by his direction, A declared tho trusts to be for 
the sale of the property, A retaining tho proceeds 
for the benefit of the wife A children of the debtor. 
Hy one of the decdn of Mar# 1850* the debtor aldo 
assigned to the same trustees all tho furniture in 
certain house's (one of which was on tho purchased 
estate), upon the same trusts, for his wife A 
children. The debtor was, at the date of those 
deeds, indebted to an extent which would render 
a voluntary disposition of his estate fraudulent 
under 13 Eliz. c. 5, as against creditors. The 
trustees were not informed of the assignment 
of the furniture to them, A it continued In the 
possession of the debtor until tho subsequent 
assignment next mentioned. By a mtge. deed, 


PART I. SECT. 1. 

2 i. Effects liable to be taken in exe- 
cution — At time of assignment,}— 13 
Ells. c. 6. extends only to the assign* 


raent of such things as are liable to be 
taken in execution, 8z a mtgee/s interest 
is not so liable. — L oder v. Cbeiqhtom 
(1860), 9 C. P. 295.— CAM. 

21. Though made so since the 


lute .} — Bilb A notes are, by ▼litjio 
the legislation passed slaw 1 * *«J* 


O. li. 617.— CAM. 
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Sect. 1 . — Property within the statute. Sect. 2 : Sub- 
sect. 1,1 

dated in Nov. 1851, tho debtor conveyed & 
assigned all bis real & personal estate to a creditor, 
to whom he had, after the date of the voluntary 
deeds of Mar. 1850, became largely indebted, to 
secure, so far as it would go, the debt owing to 
such creditor ; & the creditor thereupon took 

possession of the furniture : — Held: (1) although 
the purchased estate; was never vested at law in 
the debtor, yet, as he had by the contract acquired 
an equitable interest in it, which interest was 
conveyed to the trustees under the voluntary deeds 
of Mar. 1850, such conveyance was fraudulent as 
against creditors under 13 Eliz. c. 5 ; (2) the 

assignment of the furniture by the voluntary deed 
of Mar. 1850, was also fraudulent as against 
creditors ; (3) as against the creditor entitled 

under the mtge. by the debtor of all his real & 
personal estate by the deed of Nov. 1851, although 
it did not specify in particular the purchased 
estate comprised in the voluntary deeds of Mar. 
1850, those deeds were, as to such purchased estate, 
fraudulent & void, under 27 Eliz. c. 4 ; <te that 
estate passed to such creditor by the mtge. deed 
of Nov. 1851 ; (4) the furniture assigned to 
trustees by the voluntary deed of Mar. 1850, did 
not pass by tin* assignment of all tho personal 
estate of the debtor by the nit go. deed of Nov. 
1851 ; At the creditor claiming under that deed 
did not acquire any specific lien or title to such 
furniture, either by the said deed or by the act of 
taking possession thereof. — Barton v. Van- 
IIKYTJUJYHEN, STONE V. V ANHEYTHU YKKN (1853), 
11 Haro, 120; 18 Jur. 314; 1 W. It. 429; 08 
K. K. 1215. 

Anrudutiims Ah to (3) Reid. llcavun r. Oxford (1856), 6 

I>o G, M. & U. 507 : Cudoll v. liewley (1867), 16 L. T. 141. 

Generally, Mentd. No wall t*. Pnsoou, Thompson v. 1 ’as coo 

(1862), 31 L. J. Oh. 456. 

15. Goodwill of business — & stock-in-trade.] — 

French v. French, No. 39, post . 

16. .] — Neale v . Day, No. 40, post . 

17. Banknotes.] — B arrack v. M’Culloch, No. 
89, post . 

18. Policies of assurance— Judgments Act, 1838 
(c. 110), s. 12.]— A debtor, during his last ill- 
ness, assigned two policies of assurance on his 
life, for £500 A £300, to a creditor, in consideration 
of a debt of £174 3,v. 0d. He died within a mouth 
afterwards, intestate. The policies were paid to 
the assignee. Upon a bill by the administrator 
of the intestate for the administration of the 
estate: — Held: (1) policies of assurance were 
securities for money, within the above sect. ; 
(2) the assignment was voluntary & void under 
13 Eliz. c. 5, A the deed could only stand as a 
security for the debt due to the party who obtained 
the assignment. — S tokok i». Cowan (18(11), 29 
Beav. (137 ; 30 L. J. Oh. 882 ; 4 L T. 095 ; 7 
Jur. N. H. 901 ; 9 \V. It. 801 ; 54 E. It. 775. 

19. -.] — Taylor v. Ooenen, No. 471, post. 


20. Investment of policy money by as- 

signee.] — Testator voluntarily assigned two 
policies of assurance to his niece, who on the 
death of testator, which happened shortly after- 
wards, received the policy moneys & invested them 
with other moneys of her own upon mtge. Tes- 
tator’s estate proved to be insolvent. . In a 
creditors’ administration action the validity of 
these assignments was impeached under 13 Eliz. 
c. 5, & pltfs. moved for an order for payment into 
ct. of the policy moneys, or for a receiver : — Held : 
(1) if tho fund existed in specie, it would be assets 
of testator, assuming the assignments to be within 
13 Eliz. c. 5, & tiie ct. would have jurisdiction to 
secure the fund for the benefit of the creditors 
until the determination of that question ; (2) there 
had been no such alteration in the nature of the 
fund as to oust the jurisdiction of the ct., the fund 
being still in the hands under the control of the 
assignee, although not in its original shape ; &, 
accordingly, the ct. exacted an undertaking from 
the assignee not to receive the moneys secured by 
the nitges., so far as they represented the policy 
moneys, A not to deal with the mtges. except with 
the; sanction of the ct . — lie Mouat, Kingston 
Cotton Mills Co. v. Mouat, [1899] 1 Ch. 831 ; 
08 L. .T. Oh. 390 ; 80 L. T. 400 ; 47 W. II. 500 ; 43 
Sol. Jo. 380. 

Assignment of policies generally.] — See In- 
surance. 

21. Fruits of an action when recovered.] — 

Glecjg v. Bromley, No. 133, post . 


Sect. 2. — DISPOSITIONS WITHIN THE STATUTE. 

Sub-sect. 1. — In General. 

22. Conveyance of heriot — To defraud lord.] — 

Where the tenant has no beasts the lord shall lose 
his heriot for it is a casual tiling if he have it, 
unless the tenure or custom be t-o have the best 
beast or such a sum ; but where the tenant has 
conveyed the beast away & deprived his lord of his 
heriot by fraud, then 13 Eliz. c. 5, provides a 
remedy. — S haw v. Taylor (1010), But. 4 ; 123 
E. H. 1059. 

23. Forfeiture by tenant for life — To re- 
versioner.] — Tenant for life being in debt, to 
defraud his creditors, commits a forfeiture, to the 
end that he in reversion may enter, who is made 
privy to tho contrivance. 

The creditors should avoid this, as w'ell as any 
fraudulent conveyance ( per Our.). — Anon. (1073), 
1 Vent. 257 ; 80 E. K. 171. 

24. Gift in trust — For children’s maintenance 
— Children’s right to resort to estate retained.] — 

S. having several young children, A being much in 
debt, conveyed part of his lands in trust for pay- 
ment of his debts, & by another deed conveyed 
other part to trustees for maintenance of his 


PART 1. SECT. 3, BUB-SECT. 1. 

a. Gift 4a frwst.) — Pltf.*s father 
leased certain milling area* to W. In 
Nov, 1876. with pro rfco for ro -entry on 
certain condition*. In Dec. 1876, he 
conveyed all hi* estate, including ail 
hi* interoat in the leaao & the lease 
itself to pitf. in trudt for certain pur- 
poet* in the deed mentioned. The 
truatce took poaeoeaion in Feb. 1878, 
for non-payment of rent overdue. In 


Get. 1878 , a distress warrant for rates 
was issued against the lessor, under 
which the property in question was 
sold & came into possession of deft., 
from whom it wo* replevied by pltf. : — 
Held : 13 Eli*, c. 6, did not refer to 
the case at ail. as it mode the convey - 
anoo* to which it referred void only 
a* against certain classes of persons, 
none of which oould eover the oaae of 
deft. — Wallace *. Laidlaw (1881). 14 
N. S. 11. (8 R. & G.) 420. — CAN. 


b. Dissolution of partnership — As- 
signmeni for partnership debts by partner 
— Before payment of his individual debt*. ] 
— After the dissolution of partnership 
a partner cannot assign bis share of 
the firm asset* for the benefit of the 
firm creditors until his individual debts 
are first paid. — M artin r. Evans 
(1883), 0 O. R. 238.— CAN. 

a. Fraudulent alienations — Debtor 
d imin is hi ng estate .} — 13 Elis. e. 6, 
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children. This last conveyance being voluntary, 
was declared void as to creditors, but good against 
S. hims elf, So therefore if his creditors should fall 
upon those lands for a satisfaction of their debts, 
& thereby strip the children of their maintenance, 
the children should have a recompense out of the 
residue of the estate which S. had reserved to 
himself for his own maintenance. — Sneed v. 
Culpepper (Lord So Lady) (1717), 2 Eq. Gas. Abr. 
255 ; 22 E. R. 216. 

25. Deed & will executed same day — Deed a 
testamentary act — & voluntary.] — (1) A. makes B. 
exor. So residuary legatee, <fc by deed of the same 
day vests £4,000 in B. to pay an annuity to A. for 
life, So afterwards £1,000 apiece to 0. So D., So an 
annuity to E. if they survived, etc. ; it is a 
voluntary So testamentary act, So void against the 
general cerditors within 13 Eliz. c. 5. 

(2) The question is, whether it is necessary to 
make more than the exor. party. It is truly said 
for pltfs., that if bound to make one, they are 
bound to make all, even simple contract creditors 
parties ; they having an equal right to controvert 
that point ; for if what deft, insists upon is right, 
pltfs. can no more claim in prejudice of one, than 
the other ; which would be a strange rule, So must 
then be always done. ... 

If indeed there is a bill by a single creditor or 
person claiming part of the estate, as it is here, the 
ct. at the hearing the cause will So ought to deter- 
mine it ; but that is not necessary in all cases, 
So shows it not necessary to bring all before the ct. ; 
the exor. in all cases sustaining the person of 
testator, to defend the estate for him, creditors 
So legatees ; but if collusion, a particular case must 
bo made of that. But here, the objection So 
defence made, shows no collusion between the 
exor. So pltfs. ; So there is a plain answer to the 
exor. *s not being able to make so good a defence 
(1,/OilD IIardwicke, 0.). 

As to the consequence So whether it could 
be good against creditors ; it depends upon its 
being fraudulent or not. 1 do not mean as to the 
intent fal though there is something like that), but 
a colourable fraud against creditors in the notion 
of this ct. ; & I am of that opinion, from the Act 
13 Eliz., which includes all goods So chattels ; So 
though money lias no ear-mark, yet if in trust, it 
is another matter, for though it be not the specific 
£4,000 which was paid, yet it is the profits thereof, 
which »s equally within the words of the statute, 
preventing creditors from a satisfaction for their 
debts by taking port of the debtor’s property 
(Lord Haudwicke, C.). 


(4) But there is something bringing it nearer 
to those cases, which have been determined without 
any difficulty, that if there is a power of revocation 
in such a deed it is constant evidence of fraud 
(Lord Hardwicke, 0.). — Peacock v. Monk 
(1748), 1 Ves. Sen. 127 ; 27 E. R. 034, L. C. 

Annotations : — Generally, Reid. Gale v. Williamson (1841)* 
8 M. So W. 405 ; Kelson v . Kelson (1853), 1 W. It. 143. 
Mentd. Clifford v. Turrell <1845), 14 L. J. Oh, 380 ; Loif- 
child’s Case (1865), L. K. 1 Eq. 231, 

26. Fraudulent judgment So execution.] — A 

fraudulent judgment So execution, though void 
against creditors, is not in itself an act of bkpey. — 
Olavey v. Hayley (1776), 2 Cowp. 427 ; 68 E. R. 
1168. 

27. .] — (1) Where goods seized under a 

writ, founded upon a judgment fraudulent against 
creditors, remain in the hands of the sheriff, or are 
capable of being seized by him, he is compellable, 
under 13 Eliz. c. 5, to seize So sell such goods under 
a writ afterwards received by him, So founded on 
a bond fide debt ; So if ho neglect to do so, having 
notice of the fraud, So return nulla bond to the 
latter writ, he is liable to an action for a false 
return. 

(2) Therefore, evidence of the fraud in the 
previous judgment So execution is admissible in 
such action, in answer to a defence founded on the 
outstanding writ ; So the conduct of the debtor 
in reference to the execution of the previous judg- 
ment is admissible in evidence, as a part of the 
fraud. -Imbay v . Macjnay (1843), 1 1 M. So W. 267 ; 

2 Dowl. N. H. 531 ; 12 L. J. Ex. 188 ; 7 Jur. 240 ; 
152 E. It. 803. 

Annotation* As to (1) Folld. Christ ophorson r. Burton 
(1848), 3 Kxoh. 160. Retd. liominctt v. Lawrence (1850), 

15 Q. 14. 100 4 ; Stmt lock v. Carden (1851), G Exoli. 725. 

28. .] — Where goods seized under a writ 

of Ji. fa. founded on a judgment fraudulent against 
creditors remain in (lie sheriff’s hands, or are 
capable of being seized by him, he is compellable, 
under 13 Eliz. c. 5, to sell or seize So sell, such goods 
under a subsequent writ founded on a bond fide 
debt ; So if he neglect to do so, having notice of 
the fraud at the time that ho ought to have 
executed the writ, or if ho could then have dis- 
covered it by reasonable inquiry, he is responsible 
for neglecting to seize So sell them ; nor is it 
necessary, in order to render tho judgment void 
quoad the sheriff, on the ground of fraud, that he 
himself should liave been a party to it. The fact 
that the sheriff himself had assigned the goods 
Beized under the prior execution to a bond fide 
purchaser, innocently So in ignorance of the fraud, 
does not excuse him from such liability.--- 


is directed against fraudulent aliena- 
tions of property whereby the debtor 
diminishes the estate & docs not touch 
the case of his neglecting or refusing 
to enrich himself. — Bain v. Malcolm 
(1887), 13 O. R. 444. — CAN. 

d. Voluntary conveyance — Render - 
ing grantor insolvent. I — A voluntary 
conveyance of land is void under 
13 EUz. e. 5 (Imp.), as tending to 
hinder 8c delay creditors, though tho 
vendor was solvent when it was made, 
it it results in denuding him of all his 
property 8c so rendering him insolvent 
thereafter. — Sum Line Assurance Go. 
op Canada v. Elliott (i960), 31 
8. C. K. 91. — CAN. 

a. Grantor subsequently in- 

debted.} — In the absenoe of actual 
fraud, a voluntary oonveyanoe made 
by a person who is not indebted at the 
tune sc not contemplating the incurring 


of debts, cannot l»e set aside merely 
bocauso at some later date he happens 
to become indebted 6c has no other 
property wherewith to pay the d^bt. — 
Hooo v. Hooo (1914), 29 \V. L. It. 
623 ; 30 W. L. II. 802 ; 7 W. W. It. 
313 ; 25 Man. L. 11. 226 ; 8 W. W. K. 
Ill ; 21 D. L. It. 802.— CAN. 

f. Assignment of money -JJy third 
party So intent to defraud creditors.} 
— When) there is no intent to defeat 
or delay creditors on tho part of the 
creditor an assignment to him of 
money due debtor by a third party 
may be upheld. — N oktukrn Com- 
mercial Go. v. Powell (1911), 17 
W. L. K. 297.— CAN. 

g. Transfer of lands — In fraud 
of creditors — Limitation of title .1 — A 
transfer of land made in fraud of 
creditors of the transferor will only 
vest the title in the transferee, subject 


to the rights of creditors ; 8c where the 
transferee’s title passes to the exor. of 
his will or to a devisee, whethor directly 
or through the exor., the title continues 
to bo subject to all equities existing as 
against testator at the time of his death. 
— Imperial Bank v. Khakin, 11924] 
2 D. L. It. 676 ; 2 W. W. It. 33.— CAN. 

b. Settlement by tenant in tail — Not 
within the Act. i — A settlement by a 
tenant in tail by which he opens 8c 
ro'settles his estate on himself for life, 
with remainder over, is not within the 
statute, which avoids only deeds which 
would deprive creditors of such property 
as they could make available without 
their debtor’s aid. —Clements r. 
Koclks (1847), 11 i. Kg. H. 229; 2 
lr. Jur. 286.— IR. 

k. Conveyance to avoid creditors of 
a third person .} — Tho statute applies 
to the case of a conveyance to evade 
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Sect. 2. — Dispositions within the statute: Sub-sects . 

* “ 2 .] 

Christophebson v. Burton (1848), 3 Exch. 160 » 
18 L. J. Ex. 60 ; 12 L. T. O. S. 272 ; 13 J. P. 219 5 
164 E. R. 798. 

AnnoUUUmn : — Raid. Bhattock v. Carden (1851 ), 6 Exch. 

725. Mentd. Fulcher v. Hinder (1858). 3 11. Sc N. 757 ; 

He Pearce, Ex p. Crossthwaito (1885), 14 Q. B. V. 966. 

29. Warrant of attorney to confess Judgment — 
Given to prefer a creditor — Not within the Act.] — 

Houma) v, Anderson, No. 418, post . 

30. & ratably amongst other credi- 

tors.] — After a creditor had distrained for rent 
the goods of his debtor, who was also under en- 
gagement with the creditor’s agent for the sale 
of his goods, for the purpose of discharging the 
rent, A also certain book debts due to such 
creditor A his agent, debtor confessed judgment 
to deft., another creditor, for a large nominal sum, 
with a defeasance that execution should only issue 
for such ii n amount as would cover the debt of 
deft., A all the other creditors amongst whom a 
ratable distribution was to be made : — Held : such 
judgment confessed, being in fact made bond fide , 
A upon good const deration, was not covinous or 
fraudulent^ within 13 Eli/,, c. 6, although its effect 
might be to delay or hinder such first mentioned 
creditor from recovering the whole amount of his 
demands. Neither could it be said to delay or 
hinder at all his recovering the rent due to him, 
A for which la* had distrained, such distress having 
a legal priority. But it seems, that the penalty 
given by the third clause of the statute attaches 
as well upon a covinous judgment as upon a 
covinous bond, though the latter alone be named 
in that part- of the clause. — M kux r. Howell 
( 1803), 1 East, 1 ; 102 E. li. 730. 

Aniuttutitm* : — Reid. Tolputt r. Wells (1813), 1 M. Sc S. 

395 ; Bach t\ Moat* (1816), 5 M. & 8. 200. 


31. Appointment under power — Executed In 
favour of volunteers— Assets for creditors.] — 

(1) Power of appointment over a sum of money, 
to be raised under a trust term, executed in favour 
of volunteers, is assets for creditors. But the 
equity of a purchaser f 1*0111 a party taking under 
a voluntary deed of appointment was preferred 
to that of general creditors, having no specific 
charge. 

(2) A provision for debts in a voluntary settle- 
ment will support it against all future creditors. - 
George r. Ml MIA NICK (1803), 9 Yes. 190 ; 32 E. H. 
575, h. (!. 


Annotation* : - Ah to (1 ) Coned. Danbony r. Cockbum (1816), 
J Mer. 626. Expld. Pay no r. Mortimer (1859), 4 Do G. & 
J. 417. Consd. Halifax Joint 8 took Hankins' Co. r. 
Olcrihlll. [1891 J 1 Cli. 31. Raid. Skeoles r. ShearTy (1837), 
3 My. & Cr. 112 : A 1 (thorough v. Trye (1840), 7 Cl. 8: Fin. 

r . WiUott (1872), L. It. 7 Exch. 313 ; Judd 



L. T. 869. 

See , further , Powers. 

32. Purchase by wife from husband — To 
preserve family property from his creditors.]—- 

Arundell (Lady) v . Phipps A Taunton, No. 366, 
post . 

33. Redemption of land tax— On wife’s settled 

property — Merger.] — Burroughs v, (1809), 

cited in 17 Ves. at p. 267 ; 34 E. R. 103. 

34. Execution creditor purchasing from sheriff 
— Goods let to debtor at a rent.]— A creditor 
having taken in execution the goods of deft, who 
had confessed judgment, A having herself bought 
them by public auction, A taken a bill of sale for 
a valuable consideration from the sheriff, A let the 
goods to the former owner for. a rent, which was 
actually paid, has a title wliioti cannot be im- 
pugned as fraudulent by other creditors having 
executions against the same deft. — Watkins v, 
Birch (1813), 1 Taunt. 823 ; 128 E. R. 555. 

Annotations : — Refd. Latimer v. Batson (1825), 4 B. & 
652. Mentd. Steward v. Loiubo (1820), 1 Brod. Sc Biu^* 
506. 

35. Conveyances of equitable estate — Legal 
estate never vested in debtor.] — Barton v . Van- 

HEYTHUYSKN, STONE V. VANHEYTHUYSEN, No. 

14, ante . 

36. Assignment of furniture — To trustee for 
wife & children — Assignment not disclosed.] — 

Barton v. Vanheythuysen, Stone v. Van- 
iieythuysen. No. 14, ante . 


37. Dissolution of partnership — Partnership 
Insolvent.] — The partnership firm of W. A 11. 
being in insolvent circumstances, a deed of disso- 
lution was executed, whereby G. assigned to W. 
all his interest in the partnership assets, A W. 
covenanted to pay the partnei*ship debts A 
indemnify G. from the liabilities of the partner- 
ship. Fourteen days afterwards W. A G. were 
adjudicated bkpts. : — Held : the deed of dissolu- 
tion was fraudulent A void as against the joint 
creditors, A the whole of the partnership property^ 
as it existed at the date of the deed, still continued 
to be joint property. 

Taking the principle of the common law which 
is embodied in the statute of 13 Eliz., A applying 
that to the transaction, 1 think it was idle for the 
one to make, or for the other to accept, an assign- 
ment of that description (Lord Westbury, C.). — 
lie Edwards- Wood, Ex p . Mayou (1865), 4 
I>e G. .1. A 8m. 664 ; 34 Ii. J. Bey. 25 ; 12 L. T. 
251 ; 11 .lur. N. S. 433 ; 13 W. R. 629 ; 46 E. R. 
1076, L. C. 

Annotation : — Diltd. Pearce r. Bolted, 11916] 2 Ch. 544. 


llio criMlitcrw of n third pertum, on well 
an a conveyance to evade the creditora 
of debtor himnelf. — Blrnxkhhahskt 
r. Mo.NSKLL (1852), 19 L. T. O. S. 30.— 

1R. 

1. ,U rrprr of efutrae.} -Mertfei* of a 
chance by cxprctwloit of intention ix a 
dhtpottlUou of property within the 
statute, & would 1 h> void inoperative 
if fraudulent, ns aitaiiixt credit ors. ~ 
He Ot>m.KV'H Kstatk, 11896] 1 J. K. 

n. A wheat ion of statute — On* 

.)— -13 KUx. c. 5, t« not now law 

under the Ontario xtatute. Sc a mtcc. 
may he set aside as to part & main 
tained as to the remainder. ~ 
v. Patterson, Madrr r. 


. 2nd oil. 122. — CAN. 

n. A Iberta. ] — Stat . 13 Eli*. 

in not in force in Alberta, the 
of the provinoe having 
legislated with the bubject-matter 
dealt with therein, this legislation tielng 
now found in Fraudulent Preferences 
Act. It. S. A. 1922, c. 149. The 
Legislature has limited the class of 
iH*rsonH, conveyances by whom may 
be declared to be fraudulent Sc void if 
made to defeat, etc., their creditors, 
to insolvent persons or those who are 
unable to pay their debts In full or are 
on the eve of Insolvency ; it has 
extended the scope of the Act to include 
all property. Sc makes the transactions 
void only as against creditors. It has 


fully dealt with the matter, & has so 
far modified, varied & affected 13 Elix. 
c. 5, that it has by implication declared 
it not to bo in force in the province. — 
Aknold r. Fucmino, 11923} 1 D. L. 11. 
1026; 1 W. W. H. 706.— CAN. 

o. India.] — Whether or not 

13 Elix. c. 5, is more than declaratory 
of the common law, so far as it avoids 
transactions intended to defraud 
creditors, its principles. Sc those of the 
common law for avoiding fraudulent 
conveyances, have received effect in 
the Indian Cts., Sc have properly 
guided the decisions of the cts. in 
administering law according to Justice, 
equity. Sc good conscience. — A bdul 
Hy* r. Maiiomkd Moxafpab Hossbin 
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38. No intent to defraud creditors.] 

Pearce i?. Bulteel, No. 99, post. 

Fraudulent execution.] — See Execution, Vol. 
XXI., pp. 472, 473, Nos. 527-529, 537-540. 


Sub-sect. 2. — Assignments op Business and 

Goodwill. 

39. Assignment by Insolvent trader — Annuity 
to assignor Sc his wife — Contingent annuity to 
wife.] — A trader, being in insolvent circumstances, 
agreed to sell his business Sc stock-in-trade in 
consideration of a money payment, Sc that the 
purchaser should, during the joint lives of the 
trader Sc his wife, pay the former an annuity equal 
to one-fourth of the profits, Sc a contingent annuity 
to the wife if she survived her husband equal to 
one -sixth of the profits. The trade having died, 
& a creditor’s suit having been instituted for the 
administration of his assets: — Held: (1) the 
annuity to the wife was void as against creditors 
under 13 Eliz. c. 5 ; (2) it was quite competent 
for the creditor to impeach the annuity without 
seeking to set aside the whole transaction of which 
it was a part, Sc there was a provision in the decree 
that it was to be without prejudice to any claim 
of the widow upon the estate of her husband if 
there should ultimately be a surplus after payment 
of creditors. — French v. French (1855), tt Do 
G. M. Sc G. 95 ; 25 L. J. Oh. 012 ; 20 h, T. O. S. 
172 ; 2 Jur. N. 8. 109 ; 4 W. li. 139 ; 43 E. li. 
1100, L. G. 5 subsequent proceedings , sub nom. 
Siieb v. French, French v, French (1857), 3 
Drew. 710. 

Annotations : — As to (1 ) Coned. Barrack v. M'Culloch (1856), 
3 K. & J. 110. Distd. Wakefield v. Gibbon (1857), 1 
Giff. 401. Polld. Neale v. Day (1858), 28 L. J. Ch. 45. 
Re!d. Re Cameron & Wells (1887), 37 Ch. D. 32. Generally , 
Mentd. Re Stephenson, Ex p. Official Receiver (1888), 20 
Q. B. D. 540. 

40. Assignment by indebted solicitor — Annuity 
to his wife — After her death to himself.] — A solr., 
being indebted at the time, transferred las business 
of a solr., business debts Sc ollice effects, in con- 
sideration of a sum in cash, Si of an annuity 
secured by the bond of the purchaser, to a trustee. 
By this bond an annuity of £100 was made payable 
to the solr.’s wife for her separate use, Sc after her 
death to the solr. himself. On a bill by the 
judgment creditors seeking to set aside the trans- 
action as being void under 13 Eliz. o. 5, as being 
made with the “ intent to delay, hinder Sc defraud 
creditors ” : — Held : even on the older authorities 
it was within the purview of the statute. Sc the 
recent case of French v. French , No. 39, ante, 
bound the ct. to hold the transaction bad as 
against pltf. Sc other creditors of the solr. who had 
registered judgments. — Neale v, Day (1858), 28 
L. J. Ch. 45 ; 32 L. T. O. 8. 143 ; 4 Jur. N. 8. 
1225 ; 7 W. B. 45. 

41. Assignment to company — General rule — - 
Substantially whole property assigned.] — Re 

ilniTir, Ex p . Trustee, No. 250, post . 


42. Assignment by sole trader — After 

Judgment.] — Re Hirth, Ex p. Trustee, No. 250, 

post, 

43. Intention to defraud creditors — 

Company with notloe.] — A builder, in embarrassed 
circumstances, against whom numerous creditors 
had obtained judgments, entered into an agree- 
ment on July 29, 1921, with an agent on behalf 
of a co. to be formed, whereby he agreed to sell 
to the co. oil his property, including liis business, 
with certain exceptions of inconsiderable value, 
in consideration of £30,000 to be satisiled by the 
allotment to the vendor or his nominee of 30,000 
fully paid £1 shares in the capital of the co., the 
appointment of the vendor as governing director 
at a salary of £2,500 a year, Sc an undertaking by 
the co. with the vendor to pay Sc discharge the 
business debts Sc liabilities of the vendor A 
indemnify him against the same. The co. having 
been incorporated Sc having adopted the agree- 
ment, the vendor Sc his solr. became the directors 
Sc were the only shareholders of the co. They 
allotted to the vendor 10,000 shares Sc to his solr. 
20,000 shares, being the whole of the issued 
capital. That allotment to the solr. was in 
pursuance of a prior agreement made in Mar. 1921, 
whereby the vendor agreed to allot those shares 
to his solr. in satisfaction of the amount alleged 
to be owing to him by the bkpt. on an account 
stated. The vendor was adjudicated bkpt. on 
Apr. 11, 1922, on a judgmont creditor’s petition. 
On an application by the trustees in the vendor’s 
bkpey. impeaching the agreement of July 29, 
1921, under 13 Eliz. c. 5: — Held: (1) the facts 
showed that the whole object of the agreement 
was, under the cloak of a co., to remove the assets 
of bkpt. from the reach of his creditors Sc to rotain 
for the bkpt. the benetit of them Sc thereby defeat 
Sc delay his creditors within the statute ; (2) the 
fact that one of the creditors incidentally obtained 
a benefit from the transaction did not prevent 
the transaction from being void under tho statute. 
— Re Fasey, Ex p. Trustees, [1923] 2 Oh. 1 ; 
92 h, J. Oh. 100 ; 129 L. T. 132 ; [1923] B. Sc 
C. It. 8, 0. A. 

44. Assignment by partnership — After 

Judgment against the partner.] — In Nov. 1907, 
seimrate creditors of debtor, a partner in a solvent 
partnership manufacturing caramel, obtained 
judgment against him in an action for an injunction 
restraining him from manufacturing caramel Sc 
for damages Sc costs. Immediately afterwards 
debtor Sc his jmrtner sold Sc assigned tho partner- 
ship business as a going concern for fully paid 
shares to the 0. co., ltd., which was formed tor 
that purpose, Sc debtor’s partner, being entitled 
to manufacture caramel, became the managing 
director of that co. At the same time another 
limited co. was formed to deal in caramel, Sc debtor 
became its managing director. Both cos. were 
formed by the same solr.. Sc in each case debtor Sc 
his partner were two of the signatories to the 
memorandum of association of the co., the other 
signatories for £1 each being either clerks in tho 


(1884), I. L. n. 10 Calc. 010 L. IS. 
11 lad. App. 10.--IND. 

PART I. SECT. 2, SUB-SECT. 2. 

41 J. Assignment to company — 
General rule-Substantially t chole pro- 
perty assigned.)— H., on entering Into 
partnership with li., assigned to li. 
aU his stock -in-trade, in consideration 
of B. accepting a bill drawn by H. 
upon B. In favour of H.'s bankers. Sc 


handed them in part payment of H.'s 
overdraft with them. The partner- 
nhip having been formed, B. assumed 
control of H.’s stock-in-trade assigned 
to him 6c applied the proceeds towards 
meeting the acceptance given to tbe 
bank. Subsequently H.’s old stock- 
in-trade was assigned to tbe flnu. Sc an 
acceptance of the firm, f a l ling duo on 
the same date Sc for tho same amount as 
that given by B. to the bank, was 


lubstitutcd for this latter with the bank . 
Itather more than throe months after 
he formation of tho partnership & tbe 
trlginal assignment to B., both H. Sc 
Fi. Sc tbclr firm became bkpt. - 
Held : the transactions were not 

raudulont as against the separate 
j realtors of H. under 13 KHz. c. ft, tbe 
transfers of possession not having 
been colourable merely . — Re Hakpkk, 
Black Sc Co. (1872), Mac. 044. — N,Z, 
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Sect, 2 . — Dispositions within the statute: Sub-sects . 

2 <fe 3> a, tic B.) 


employ of the solr. or friends. Shortly afterwards 
the debtor assigned his shares in both cos. for 
value. More than six months afterwards debtor 
was adjudicated bkpt. on his own petition. lie 
had no assets, A his judgment creditors were sub- 
stantially his only creditors. The trustee in 



Held : the formation of the two cos. was a scheme 
to defeat A delav the creditors of the debtor, A 
the assignment of the partnership business to the 
first named co. was fraudulent A void under the 
statute A must be set aside. — Oonville’s Trustee 
v . Patent Caramel Co., Ltd., Gonville’s 
Trustee v, Gonvillk, Jarvis A (Jo., Ltd., 
[ 1012 j 1 K. 11. 590; 81 L. J. K. B. 291 ; 105 
L. T. 881 ; 19 Mans. 37. 


45 , No Intention to defraud — 

Creditors taking debentures as security.] — Two 

debtors trading in partnership, whose liabilities 
amounted to £20,000, A who were unable to meet 
their engagements as they fell due, assigned their 
business as a going concern with the approval 
of the majority of their creditors to a private 
co. for £5,000 in fully paid-up shares, A £20,000 in 
debentures. By the arts, of assocn. of the co. 
the two debtors were made permanent directors 
of the co. at fixed salaries A did not vacate office 
if they became bkpt. The debentures were a 
floating charge in common form for live years, 
put became immediately enforceable if the usual 
Events happened. The majority of the creditors 
accepted debentures as security for their debts. 
Within tliree months the debtors became bkpt., 
A the trustee in bkpcy. claimed that the assign- 
ment to the co. was void as against him under 
13 Eliz. c. 5 \-Hcld : the assignment was not 
void under the statute, for it was made in good 
faith A for valuable consideration A was not in 
fact fraudulent or entered into with a fraudulent 
intent.— lie David A Adlard, Ex p. Whinney, 
1 1914 ] 2 K. B. 091 ; sub nom . He David A Johnson, 
Ex p. Whinney, 83 L. J. K. B. 1173 ; 110 L. T. 
942 ; 30 T. L. K. 300 ; 58 Sol. Jo. 310 ; 21 Mans. 
148. 


Amwtatiims :~Refd. He Davies, Ex n. Milos, [1921 J 3 K. B. 
(128. Mentd. He Uunsbourg, 11920 j 2 K. li. 420. 


Whether act of bankruptcy.] — Sec Bank- 
ruptcy, Yol. IV., pp. 70, 71, Nos. 595-001. 

Whether formation of company can be 

lmpeaohed.J — See Companies, Yol. IX., pp. 02, 03. 


Sub -sect. 3. — Creditors’ Trust Deeds. 

A. For Creditors generally . 

46. General rule.]-— A person residing in India 
A trading there, A in the course of that trading 
drawing bills upon England for the value of other 
bills sent thither, upon wliich he got a profit by 
the exchange, A in the course of that sort of dealing 


contracting debts in England, is a trader within 
bkpt. laws, A a commission of bkpt. may issue upon 
an act of bkpcy. committed by him in England, 
after he had quitted India. But an assignment 
of all lus effects in trust for creditors, in certain 
proportions, executed by him while resident in 
India, is not an assignment fraudulent A void in 
itself, being intended honestly at the time, A 
assented to by the generality of the creditors. — 
Ingu89 v. Grant (1794), 5 Term Rep. 530 ; 101 
E. R. 298. 

47. Assignment pendente llte.] — Where G., a 
debtor to pltf., being sued by pltf., pending the 
suit A before execution, being insolvent executed 
an assignment of all his effects to trustees for the 
benefit of all his creditors, under which possession 
was immediately taken : — Held : the assignment 
was not fraudulent, within 13 Eliz. c. 5, although 
made with the intent to delay pltf. of his execution. 
— Pickstock v. Lyster (1815), 3 M. A S. 371 ; 
105 E. R. 050. 

Annotations : — Consd. It. v. Watson (1810). 3 Price. 0 ; 
Goss v. Noale (1820), 5 Moore, C. P. 19. Apld. Wolver- 
hampton & Staffordshire Banking Co. v. Marston (1861), 
7 H. & N. 148. Refd. Bell v. ltobinson (1824), 2L.J.O.S. 
K. B. 192 ; Marshall v, Barkworth (1833), 4 B. A Ad. 508 ; 
Janes v. Whitbread (1851), 11 C. B. 400. Mentd. Hickman 
v. Cox (1857), 3 C. B. N. S. 523 ; Clapham r. Atkinson 
(1804), 4 B. A S. 730. 

48. .] — B., on Dec. 3, 1802, in pursuance 

of a resolution passed on Nov. 25, 1802, at a 
meeting of his creditors, executed an assignment 
of the whole of lus property to pltfs., as trustees 
to pay A discharge ratably all the debts due A 
owing from B. to his creditors, being such persons 
as w T ould have been entitled to rank as creditors 
in bkpcy. if the said B. had been adjudged bkpt. 
upon a petition for that purpose filed on Nov. 25, 
1802 : — Held : the deed was not void A fraudulent 
as against creditors within 13 Eliz. c. 5. — Evans v . 
Jones (1804), 3 II. A 0. 423 ; 5 New Rep. 95 ; 34 
L. J. Ex. 25 ; 11 L. T. 030 ; 11 Jur. N. S. 784 ; 159 
E. li. 595. 

49. Assignment after judgment obtained.] — 

Replication to a plea, in bar to an extent in aid, that 
deft, was trustee under a prior deed of assignment 
for the general benefit or all insolvent creditors ; 
that prosecutor of the extent was indebted to the 
Crown before A at the time of executing the deed ; 
that insolvent then carried on trade, A was not 
then seized of lands, etc. ; that insolvent was then 
indebted to prosecutor ; that prosecutor had not 
executed the assignment, held bad on general 
demurrer. Such an assignment is not fraudulent 
against such a creditor, unless there have been a 
commission of bkpt. sued out ; nor can such a 
deed be avoided by tbe effect of an extent, as a 
commission of bkpt. may. — R. v . Watson (1816), 
3 Price, 6 ; 146 E. R. 174. 

Annotation : — Retd. Giles t. Grover (1832), 9 Bing. 128. 

50. .] — An extrix., after probate A after 

judgment, recovered against her for a debt due 
trom her testator, by deed assigned all his property 
A effects to trustees for the benefit of his creditors : 
— Held : the assignment was valid, as against 


PART I. SECT. 2. SUB-SECT. 8. A. 

.47 i. Assignment pendente life A — 
Whom trustees claim under a deed 
of assi g n me nt expressed to be for the 
general benefit of creditors, & executed 
lust before tbe signing of a judgment, 
A tbe intent of which was to prevent 
the property being taken under tbe 
exooution upon such judgment; the 


question is whether the transaction is 
bond fide, & really for the benefit of 
creditors, or a mere pretext or cover 
to protect tbe property for tbe benefit 
of tbe debtor. — H ayward r. White 

ij/kH 2 *), * N ‘ B * ( * KeW) 304, “” 


47 li. .] — a voluntary assign- 

ment In good faith by debtor for the 


benefit of creditors is valid though 
it defeats tbe expected judgment of a 
particular creditor. — Do colas e. San- 
bom (1895), 1 N. B. Eq. Rep. 122. — 
CAN. 

p. At discretion of trustees .J — Tbe 
execution of a deed of assignment for 
the benefit of creditors, which, by 
reason of giving to the trustees of the 
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judgment creditor. — Wolverhampton & Staf- 
fordshire Banking Co. v. Marston (1861). 7 
H. & N. 148 ; 30 L. J. Ex. 402 ; 4 L. T. 524 ; 7 
Jur. N. S. 1040 ; 9 W. It. 790 ; 158 E. R. 428. 


51. Assignment after execution issued.] — The 

occupier of a farm, upon the coming in of two 
executions & a distress for rent, notoriously 
assigned all his property, except a lease, to two 
persons in trust, to satisfy those executions & the 
distress, & to pay his creditors ratably, & all the 
rates & taxes, & in trust to pay the surplus, if 
any, to himself, whereupon the sheritl left his 
premises. The overseer & constable afterwards 
distrained for poor rates : — Held : the assignment 
was good in law. — Bell v. Robinson (1824), 2 
L. J. O. S. K. B. 192. 


52. At discretion of trustees — All creditors 
paid.] -Nunn v. Wilsmore, No. 74, post 

53. Possession taken by trustee.] — Pickstock 
v. Lyster, No. 47, ante . 


54. Knowledge of creditors.] — A. exe- 

cuted bond fide a deed assignment of all his 
property to B., in trust for such of A.’s creditors 
as should come in & execute the d«ed. B., who 
was not a creditor of A., took possession. C., a 
creditor of A., applied to B. for an explanation, 
&, having received one, said ho was satisfied, 
& took no steps to obtain payment : — Held : 
enough had taken place to create the relation of 
trustee & cestui que trust between B. & 0., & 
consequently that the deed was not void against 
an execution creditor as being voluntary. — 
Bauland v. Binks (1850), 15 Q. B. 713; 20 

Q* 126 ; 15 Li. T. O. S. 344 ; 14 Jur. 979 ; 
117 E. R. 629. 


;-~Conad. Slggors v. Evans (1855), 5 E. & B. 
Jf>7. Refd. Janes v. Whitbread (1851), 11 C. B. 400; 
Biron v. Mount (1857), 24 Bouv. 642; Hobson v. Thel* 
lusson (1867), 8 B. 6c 8. 476 ; He Banders’ Trusts (1878), 
#L L ; 1% ch - Hunt* v. Longbounie (1802), 8 T. L. It. 

508 ; Sier v. Bullon (1915), 84 L. J. K. B. 1288. Mentd. 
iorbos v. Liinond (1853), 1 Sra. & G. 654. 


55. Void in bankruptcy only.] — A conveyance 
by a debtor, who afterwards becomes insolvent, 


for the benefit of his creditors, is only void as 
against the assignees, & is not fraudulent, though 
made with the object of defeating or postponing 
persons claiming under a decree. — Lee v. Green 
(1856) 6 Do G. M. & G. 155 ; 25 L. J. Oh. 269 ; 
26 L. T. O. S. 302 ; 2 Jur. N. S. 170 ; 4 W. R. 
270; 43 E. R. 1190, L. 0. 

Annotation : — Mentd. Punchord v. Tomkins (1882), 31 

W. R. 286. 

56. Surplus for debtor.] — A trader insured his 
stock-in-trade &> other effects. These were 
destroyed by fire, llo assigned the policies to 
trustees on trust to pay & divide the moneys 
received thereunder among all his creditors 
ratably, & to pay the balance, if any, to himself ; — 
Held : the assignment was not void under 13 
Eliz. c. 5, at the suit of a creditor whose dobt was 
under £50. — Green v. Brand (1884), Oab. & El. 
410 ; 1 T. L. R. 79. 

57. Deed accepted by majority.] — Deed held 
not fraudulent against creditors. — Horuerry v. 
Wiutwham (1887), 3 T. L. R. 758, D. 0. 

58. Intention to defeat particular creditor — 
Consideration past debt.] — A deed in favour of 
creditors, given for a past consideration, in order 
ix> defeat a particular creditor, is not invalid, if 
it is bond Jidc & not unreasonable as regards 
creditors, & not a mere cloak for retaining a 
benefit to the grantor. — Mason v. Briton Medical 
& General Life Assocn., Ltd. (1888), 4 T. L. R. 
755, 0. A. 


Li. Colourable Deeds. 

59. General rule.] — A fanner, 8., gave a bill 
of sale of all his farming stock to secure a debt ; 
the agent of the vendee, B., took possession, & 
resided on the fann while he converted the stock, 
hut the vendor also continued to reside on the fann, 
& exercised acts of ownership over parts of the 
stock : — Held : the debt/ being bond Jidc duo, & 
the bill of sale taken with a view to recover that 
debt, the jury were warranted in finding the bill 
of sale good against a judgment creditor taking 
the stock in execution. 


deed a discretion as to the extent to 
which they will recognise preferential 
claims, is not necessarily void under 
13 Eliz. c. 5, as being made with intent 
to delay, hinder or defraud creditors. 
To make it void under the statutes 
evidence dehors the deed must be given 
to show the intent. — D avry r. Danmy 
(1887), 13 V. L. R. 957. — A US. 

66 i. Surplus for debtor.) — An assign* 
men! for benefit of creditors provided 
for distribution of assets by the assignee 
& to pay the balance remaining after 
distribution to tho assignor : — Held : 
as the deed contained a resulting trust 
in favour of debtor, it was void under 
13 Eli*, c. 5. — Whitman t>. Union 
Bank op Halifax (1888), 16 S. C. R. 
410.— CAN. 

66 il. .] — A resulting trust in 

favour of debtors, after all creditors 
have been paid In fall contained in a 
creditor’s deed, does not render it 
fraudulent 6c void. — T rueman v. 
Woodworth (1894), 1 N. B. Eq. Rep. 
83.— CAN. 

q. Intention to defeat other creditors.] 
r-A debtor, by deed, reciting that he 
had become embarrassed, assigned all 
his property, including land worth 
about £1,500, in trust to pay first 
tne parties named, being those to 
who m be had become indebted on his 
own aoooont, whose claims did not 
ezoeed £110 ; 6c, seoondly, the other 


creditors who should execute the 
assignment. There was no evidence 
of debts except about £150 : — Held . 
there was nothing in the nature of the 
trusts created for which the deed could 
bo held void iu law ; but the ct. 
grau ted a new triul, considering that 
there was much ground for suspecting 
that tho few direct claims had been 
made a pretence for tying up all 
debtor'* property, 6c defeating other 
creditors. — Balk well v. Bkddonlk 
(1858), 16 U. C. R. 203.— CAN. 

r. Benefit restricted to certain credi - 
tor4t«l — When property la conveyed 
in trust to pay debts, it cannot be 
considered as a fraudulent conveyance 
against creditors not included with the 
creditors for whom the trust is declared. 

7To*?? K Lauraron v. Canada Co., 
(1843), 6 O. 8. 428. — CAN. 


Power of assignee to defer rculisa * 
* ^ retail merchant aaahrned 
oil bis property real 6c personal to a 
trustee, then his clerk. The assign*" 
ment provided that tho assignee should 
collect the debts, 6c sell so much of 
tho goods, as should not be required 
to wind up the business, 6c afterwards 
should self the lands. With the money 
lie w(w directed, after paying expenaea 
of tho assignment, salaries, etc., 6c 
retaining ton per cent, for hit own 
trouble, to pay the creditors ratably. 
The debts to be oollooted amount ed to 


92,877, 6c were duo by about 160 
debtors. 6c the lands formed the most 
valuable portion of the assets : — Held : 
the assignment, was fraudulent 6c void 
as against creditors, tho chief objection 
being that the sole of tho land was 
postponed till after collection of the 
debts. — Cornwall r. Gault (1863b 
23 U. C. R. 46.— CAN. 


t. Assignment of land in trust for 
creditors.) — O., deft., claimed under a 
sheriff’s deed given under an execution 
against lands 6c also under a deed from 
M. At the time execution issued, 
under which O. purchased, one of the 
parties to the suit was dead 6c the 
interest of the others had passed to M. 
by conveyance in trust to sell 6c apply 
the proceeds to pay creditors 6c tlio 
deed from M. was a breach of trust by 
M. with O.’s knowledge : — Held : a 
deed of assignment of lands In trust for 
creditors, In tho circumstance* of this 
ease, was not void under 13 Ell*, e. 5. 
— McNab v. Peer (1882), 32 C. V. 
545.— CAN. 


a. Power reserved for trustee — To 
carry on business for benefit of creditors. J 
— Robinson v. Huston (1886), 4 
Man. L. it. 71.— CAN. 


PART I. SECT. 2, SUB-SECT. 3.— B. 

b. What assignments are colour- 
able — Assignments benefiting debtor — 
Bail for assignor in case of arrest .] — ▲ 
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Sect. 2. — Disposition* within the statute: Sub-sect, 

8, B . & C.] 

I left It to the jury whether this possession of 
B.’s was an honest one, for that if the bill of sale 
to B. were attended with a possession, there being 
a debt honestly due to B., 8 . had a right to make 
this conveyance to B. for securing his debt. . . . 
1 told them also this, that even if there was a bond 
fide debt, due from 8. to pltf., yet if they thought 
that, beyond that debt, the conveyance was 
meant to colour & protect the residue of the pro- 
perty from S.’s other creditors, it was void for the 
excess (Gibbs, O.J.). — Benton v. Thornhill 
(1810), 7 Taunt. 140 ; 2 Marsh. 427 ; 120 E. It. 00 . 

Annotation : — Held. Martindolo v. Booth (1832), 3 B. & Ad. 

498. 

60. .] — If a person, expecting a fi. fa. will 

be sued out against him, make an assignment by 
deed of his goods to trustees for the benefit of his 
creditors, & the goods be afterwards taken under 
the fi. fa.y & an action of trover for them be 
brought against the sheriiT by the assignees, it 
will be a quest ion for the jury under all the circum- 
stances, whether the deed was fraudulent or not, 
that is, whether it was bond fide meant to convey 
the goods to the trustees for the benefit of the 
creditors generally, or whether it was a pretext 
only, & the? goods were, notwithstanding the deed, 
really to belong t o the assignor, <& this is a question 
of fact, *V- not a question of law. The fact that a 
deed of this kind, was executed with intent to 
avoid a particular execution, does not in point of 
law make it void, neither will the fact of the 
assignor remaining in possession, according to the 
terms of the deed, set it up if the jury think that 
the deed was a fraud.— R iches r. Evans (1840), 
0 C. A I*. 010, N. 1*. 

61. .] — Mahon r. Briton Mki>ical & 

General Life Assocn., Ltd., No. 58, ante. 

62. What assignments are colourable — Question 
of fact.]— B J cues v, Evans, No. 00, ante. 

03, Deed concealed from creditors.] — 

Anon, (circa 1000), cited in Freern. Cli. at p. 237 ; 
22 E. K. 1182. 

Annotations piftd. Lcukctior t\ Freeman (160ft), Frccm. 

Ch. 236. Reid. Hungcrfoni t\ Earle (1602), Frcem. Ch. 

120. 

64. Whether concealment pre- 
sumed.] — L kvkener v. Freeman ( 1000), Frccm. 
Oh. 230; 22 E. K. 1182 ; sub nom. Lewknkr v. 
Freeman, Free. Cli. 105 ; I Eq. Cas. Abr. 140. 

65, Assignments benefiting debtor — Half 

to debtor — Residue to creditors.] — Estwick r. 
Caillaud, No. 423, post. 

00, Freedom from molestation for 

limited period.] — Where A. by deed assigned all 
his effects at W. to trustees, for the benefit of 
certain creditors for four years, & the trustees wen* 
empowered to sell at the expiration of two years, 
or sooner, if A. should direct, & apply the proceeds 
of the sale in discharge of the debts of such 
creditors, who covenanted that A. might continue 
at home or abroad, A that they would not molest 
him for two years from tho date of the deed : — 
Held : such assignment was valid, A not witliin 
13 Eliau c. 5, & tho property was thereby pro- 


tected against a judgment creditor, who had sued 
out execution 4ahut A. after the deed was 
executed.— Goss v. Neale (1820), 6 Moore, 0. P., 
10 . 

07 , Power to employ debtor in 

winding up business.] — An assignment of all a 
trader’s effects, bond fide executed, to a trustee 
for the general benefit of all his creditors, is not 
void, either at common law or under 13 Eliz. c. 6, 
though it contains a clause empowering the 
trustee to employ the grantor “ or any other 
person or persons, in winding up the affairs of 
the grantor, & in collecting & getting in his estate 
& effects thereby assigned, & in carrying on his 
trade, if thought expedient by him ” — if it appears 
from the whole scope of the deed, that the carrying 
on the trade was merely subsidiary to the general 
purpose of sale & distribution. — Janes v. Whit- 
bread (1851), 11 0. B. 400 ; 20 L. J. 0. P. 217 ; 
17 L. T. O. S. 155 ; 15 Jur. 012 ; 138 E. R. 530. 

Annotations : — Folld. Coates v. Williams (1852), 7 Ex eh. 

205. Consd. Mason v. Briton Medical & General Life 

Assocn. (1888), 4 T. L. It. 755. Reid. Cox v. Hickman 

(I860), 8 II. L. Cas. 268. Mentd. Hidson v. Barclay 

(1864), 3 H. & C. 361. 

68 . No intention to make 

future profits.] — Semitic. : an assignment by deed 
t-o a trustee, for the benefit of creditors, whicli 
empowers the trustee to employ debtor or other 
person “ in winding up his affairs & collecting & 
getting in his estate, & carrying on his trade,” is 
not void as against creditors, if it appears upon the 
instrument that the main object of the parties to 
it w r as to wind up debtor’s business for the benefit 
of the creditors, & not to carry on the business with 
a view to future profits. — Coates v. Williams 
(1852), 7 Exch. 205 ; 21 L. .1. Ex. 116 ; 155 E. R. 
918. 

Annotation : — Reid. Hickman r, Cox (1857), 3 C. B. N. S. 

523. 

69. Assignment to one creditor — 

Protection from remainder.] — Smith v. Hurst, No. 
127, post. 

70. Trust of surplus.] — It is said 

that the deed [of arrangement] was in fraud of 
creditors, because it contains an ultimate trust 
for the debtor himself. But an assignment of all 
a man’s property is not necessarily fraudulent ; 
it is pri md facie good. If there be anything making 
it fraudulent it must be proved, & nothing of the 
kind is shown here (Kelly, C.B.). — Johnson v. 
Osenton (1800), L. R. 4 Exch. 107 ; 38 L. J. Ex. 
70 ; 10 L. T. 703 ; 17 W. R. 075. 

Annotations : — Mentd. lie Prior, Er n. Osenton (1869), 4 

Ch. App. 690 ; Exchange Bank of Yarmouth v. Blcthcn 

(1885), 10 App. Cas. 293. 

Dividends of creditors not exe- 
cuting within limited time — Payable to debtor.] — 

Spencer v. Slater, No. 80, post, 

72 . Maintenance payable at discre- 

tion of trustees.] — Boldkro v. London & West- 
minster Discount Co., No. 81, post. 

73. Not conclusive of Intention to 

delay.] — Maskelyne & Cooke v. Smith, No. 425, 
post. 

74 . Benefit reserved for debtor's wife — 

Trust of surplus — Wife separated from husband.] — 

A deed of trust conveyed the lease of a farm, A 


eUnae In the deed of alignment, 
whereby the Uruateea agree to become 
ball tor the assignor* in case they are 
arrested, or their security for the gaol 


limits, & are to be indemnified out of 
the trust property, is not fraudulent ; 
such clause, though the terms are 
general, will be necessarily confined to 


arrests for debts existing at the time 
of the assignment. — Burnham r. 
White (1844). 4 N. B. R. (2 Kerr) 
571.— CAN. 
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oil the irrantor’s offset®* — — — > ~ 
tviiatees. in consideration, of a oertain cram to be 
SSdto him by one of the trustees, in trust to 
Siimose of all the property, & out of the produce 
to reimburse the trustee the sum advanced by him 
to the grantor, & all other the trustee’s demands 
upon him, & then to pay all such debts as were 
justly due from the grantor, as the trustees in 
their discretion should t h in k proper, the surplus 
to be holden for the benefit of the grantor’s wife, 
whose property the bulk of it originally was, as a 
separate maintenance for her in consequence of a 
separation between them, on account of her 
husband’s ill usage : — Held : such deed was not 
fraudulent or void as against creditors, it appearing 
to have been made bond fide at the time, & all the 
creditors of the grantor known at the time had, 
upon application to the trustees, received pay- 
ment of their debts.— Nunn v. Wilsmore (1800), 
8 Term Rep. 521 ; 101 E. R. 1524. 

Annotations Retd. Doe d. Otley v. Mamiln (1807), 9 

East, 59 ; Baoh v. Meats (1816), 5 M. & S . 2' . Mentd. 

Westmeath v, Westmeath (1821), Jao. 126. 

75. & children — Conveyance irre- 


vocable.] — Godfrey v. Poole, No. 219, post. 


76. Assignor remaining In possession — 

Under provisions of deed.] — Riches v. Evans, No. 
60, ante . 

77. Possession terminable on 

execution.] — Alton v. Harrison, Poyser v. 
Harrison, No. 252, post. 


78. For purpose of paying debts by 

Instalments.] — A trader unable to pay his debts 
executed a deed whereby he conveyed & assigned 
to a trustee for his creditors all his estate & effects, 
including his freehold dwellinghouse & shop where 
he carried on his business, upon trust to permit 
liim to carry on his business for the purpose of 
paying off his debts by certain instalments which 
he thereby covenanted to pay ; & upon default 
in the payment of such instalments the trustee 
was empowered to enter into possession of the 
whole of the property & sell the same, & pay the 
creditors ratably out of the proceeds ; & the 

trader thereby appointed the trustee his attorney 
for executing every document necessary or ex- 
pedient for carrying into effect the trusts <fc pro- 
visions of the deed wliich was registered under 
Deeds of Arrangement Act, 1887 (c. 57). Five 
months after the date of the deed the trader 
made default in payment of the instalments, & 
the trustees entered into possession of the property 
comprised therein, & a month after such entry into 
possession by the trustee the trader was adjudged 
okpt. Two months after the trader's bkpey., the 
trustee under the deed sold the trader’s house & 
shop by auction, & the purchaser required the 
concurrence of the trustee in bkpey. in the con- 
veyance of the property to him by the trustee 
under the deed. It was admitted that all the 
creditors of the trader did not assent to the deed : — 
Held : although the deed was not void under 
13 Eliz. c. 5, as there was nothing to show that the 
trader thereby intended to defeat, hinder, or delay 
his creditors, yet the purchaser was right in his 


contention that the concurrence of the trustee 
in bkpey. in the conveyance to him was necessary 
to confer a good title to the property, as otherwise 
he would be liable to legal proceedings at the 
instance of such trustee . — Re Poppleton & Jones* 
Contract (1896), 74 L. T. 682 $ 40 Sol. Jo. 478. 


C. Deeds Imposing Obligations on Creditors. 


79. Deed creating partnership — Between exe- 
cuting creditors & debtor.] — An assignment to 
trustees for the benefit of all creditors who may 
execute the deed, is not valid, as against creditors 
who do not execute, if it authorise the trustees to 
carry on debtor’s trade, & contain such terms that 
the creditors subscribing would become partners 
in the business. 

The deed imposed such terms as might have 
constituted a partnership among the persons 
executing it ; & those were terms to which creditors 
were not bound to submit (Lord Denman, 0. J .). — 
Owen v. Body (1830), 5 Ad. & El. 28 ; 2 Har. & W. 
31 ; 6 Nev. & M. K. B. 448 ; 5 L. J. K. B. 191 ; 111 
E. R. 1077. 


Annotations : — Expld. Re Stanton Iron Co., Re Winding np 
Acts (1855), 21 Bear. 164. Const. Oox. v. Hickman 
(1860), 8 H. L. Cas. 268. Diftd. Wheatcroft v . Hiokman 
(1860), 9 C. B. N. S. 47. Refd. Coates v. Williams (1852), 
7 Exoh. 205 ; Siggers v. Evans (1855k 5 E. Sc B. 367 ; 
Goooh v. Deakin (1862), 1 New Rep. 95; Evans v. Jones 
(1864), 3 H. Sc C. 423 ; Hidson v. Barclay (1804), 3 H. 8c C. 
361; Groenberg v. Ward (1866), 12 Jnr. N . S. 524; 
Mason v. Briton Medloal & General Life Assoon. (1888), 4 
T. L. R. 755. 


80. Creditors executing deed to Indemnify 
trustees — Against personal loss or risk .] — Debtor 
in insolvent circumstances executed a deed by 
which he conveyed all his estate to trustees on 
trust to carry on his business, or got in <fc realise 
his estate in the manner they might deem ex- 
pedient, & apportion the residue of the proceeds 
after payment of expenses, etc., according to an 
equal pound rate among his creditors. It was 
provided by the deed that a dividend should only bo 
payable to a creditor on his executing or assenting 
to the deed ; & that, if within a certain time any 
creditor did not execute or assent, his dividend 
should bo paid by the trustees to the debtor. The 
deed also provided that the executing & assenting 
creditors should indemnify the trustees against 
any personal loss or risk they might sustain, 
otherwise than by their own wilful negligence or 
default, by reason ot their proceedings under the 
deed : — Held : the deed was fraudulent & void 
under 13 Eliz. c. 5, os tending to defeat or delay 
creditors. 


The creditors, in order to get their dividends, 
murt enter into obligations not required of them in 
the ordinary course of law (Mellok, J.).— Spencer 
v. Slater (1878), 4 Q. B. D. 13 ; 48 L. J. Q. B. 
201 ; 39 L. T. 424 ; 27 W. tt. 134, D. 0. 

Annotations : — Diftd. Boldero v. London 6c Wentmlnater 
Loan 6c Discount Co. (1879), 5 Ex. D. 47. Appnrd. 
Maskolyno 6c Cook v. Smith, 119031 1 K. B. 671. fiedd. 
Groen v. Brand (1884), Cab. 6c El. 410 ; lie Adamson, 
Ex p. Vincy (1894), 2 Mans. 153. 

In respect of negotiable Instrument 
endorsed to them by debtors — Intention to sell 
business as going concern.] — Debtors in insolvent 


PART I. SECT. 2, SUB-SECT. 3.— C. 

o. Creditors executing deed releasing 
debtor in full .}— An assignment for 
the benefit of creditors Is fraudulent 
as against non -executing creditors if 
it exacts a release In full from those 
who execute. — Maitlson ©. Topping 
(1859), 17 U. C. R. 183. — CAN. 


d. .1 — A deed exacting a re- 
lease Is not bad in this province. — 
Maookr v. Hart (1897), 28 8. C. R. 
272.— CAN. 

e. Subsequent waive*. 1 — B. on 

Mar. 31, 1859 (after 22 Vlct. o. 96), 
assigned all his personal estate to 
trustees in trust for all his creditors ; 


the assignment contained a release to 
him from all further liability. Tho 
deed was executed by B. 6c the trustees, 
both of whom wore creditors. After- 
wards, 6c before execution was placed 
In the sheriff's hands, B. executed a 
deed-poll, authorising the trustees 
to pay all creditors unconditionally 
without requiring them to execute the 
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Sect . 2. — Dispositions within the statute: Sub-sect . 

3, C., D ., 2£. db JP. ; sub-sects , 4, 5, 0 , 7, 8 , 9 
10. Sect . 3: Sub-sect . 1.] 

circumstances executed a, deed by which they 
conveyed all their estate to trustees on trust to 
sell in such manner as they might think proper, & 
to divide the residue of the proceeds after paying 
expenses ratably among the creditors parties to the 
deed, &, if the trustees thought fit, creditors who 
refused or neglected to execute, Sc, if the trustees 
thought proper, but not otherwise, to pay the 
dividends on debts due to non-assenting creditors 
to debtors. The deed provided for the payment 
of maintenance to debtors if the trustees thought 
fit, Sc the executing creditors respectively in- 
demnified debtors Sc the trustees in respect of 
the bills of exchange Sc promissory notes made or 
indorsed to them nespectively by debtors in respect 
of the scheduled debts : — Held : the deed was not 
void under 13 Eliz. c. 5. 

Here the primary object was a transfer for 
purposes of gale as a going concern, Sc not for the 
purpose of carrying on the business (Pollock, B.). 
— Boldero v. Jxjndon Sc Westminster Discount 
(J o. (1879), 5 Ex. D. 47 ; 42 L. T. 50 ; 28 W. 1L 
154, D. C. 

Annotation*: — Reid. Orecn v. Brand (1884), Cab. & El. 

410 ; Mankclyne & Cook v. Smith, 11003] 1 K. B. C71. 

I). Revocable Deeds. 

82. General rule.] — (1) A. conveys lands to the 
use of himself for life, with power to mortgage 
such part as he shall think fit, remainder to 
trustees to sell to pay all his debts, Sc afterwards 
becomes indebted by judgments, bonds Sc simple 
contract. This is fraudulent, as against tho 
judgment creditors. Sc they shall not be compelled 
to take a satisfaction in average with the other 
creditors, having no notice of the settlement. 

(2 ) A . makes a voluntary settlement, reserving to 
himself a power to mortgage what part ho pleased. 
This amounts in effect to a power of revocation, Sc 
therefore fraudulent- as against creditors by 
judgment. — T arback r. Makbury (1705), 2 Vern. 
510 ; 1 Eq. Cas. Abr. 148 ; 23 E. K. 920. 

Annotation -Reid. Leukener v. Freeman (1009), Freom. Cli. 

230. 

83. .] - Smith v. Hurst, No. 427, post. 

84. Deed revocable In effect — Power reserved 
to debtor to mortgage.] — T arback v. Marbury, 
No. 82, ante. 

Whether deeds revocable.] — See, generally. 
Bankruptcy , Yol. V., pp. 1179 et scq. 

Power or Interest reserved to grantor — As 
evidence of fraudulent intent.] — See, generally , 
Part i., Sect. 4, sub-sect. 10, post. 

E. Intent to Defeat or Delay Creditors . 

See No. 58, ante , & Sect. 4, sub-sect. 11, post. 


F. Preference or Exclusion of Creditors . 
See Sect. 4, sub-sect. 11, post . 


Sub-sect. 4. — Marriage Settlements. 
See Sect. 3, sub-sect. 3, post. 


Sub-sect. 5. — Separation Deeds. 
See Husband Sc Wipe. 


Sub-sect. 6. — Purchases in Joint Names. 

85. Purchase in joint names of father & son.] 

Stileman v. Ashdown, No. 291, post . 


Sub-sect. 7. — Purchases in Names op Third 

Parties. 

86. Trust for purchaser for life — Remainder 
to volunteer — Purchase of leasehold.] — A. pur- 
chases a lease of a house in the name of B. Sc takes 
a declaration of trust to permit A. to enjoy for 
life, Sc then in trust for one who, lived with him 
as liis wife. Sc was so reputed. Semble : this lease 
is not assets of A. nor liable to his creditors after 
his death ; for when a man purchases, he may 
settle tho estate as he pleases. — Fletcher v. 
Sedley (Lady) (1704), 2 Vern. 490 ; 1 Eq. Cas. 
Abr. 148 ; 23 E. K. 913. 

Annotation*: — Conid. Barrack v. M'Culloch (1856), 3 

K. & J. 110. Reid. Peacock v. Monk (1748), 1 Vcs. Sen. 

127 ; Glolfltor v. Hewer (1802), 8 Ves. 195. 

87. Purchaser Indebted to nominee.] — Proctor 
v. Warren , No. 124, post. 

88. Purchase by way of advancement — Pur- 
chaser indebted at time of purchase — Purchase 
of leasehold.] — Proctor v. Warren, No. 124, 
post . 

89 . Since Judgments Act, 1838 

(c. 110) — Purchase of stock.] — Money & bank- 
notes, being liable under sect. 12 of above Act to 
be attached by creditors, are goods & chattels 
within 13 Eliz. c. 5. Since the passing of Judg- 
ments Act, 1838 (c. 110), an investment of money 
in the purchase of stock in the names of trustees, 
upon trust for the children of the settlor, he not 
having at the time sufficient property besides the 
money so invested to pay the debts he then owed, 
is void under 13 Eliz. c. 6 ; because, by Judgments 


assignment or discharge him : — Held : 
the assignment wa*» void as against 
execution creditors, & its validity was 
not restored by the second deed. — 
Bujuutt v. Koukkthon (1859), 18 
U. C. R. 655.— CAN. 


PART 1. SECT. 2, SUB-SECT. 3.—D. 

SSI. General rule.) — A dood which 
the grantor has power to revoke & 
which he attempts to use as a shield 
•gainst creditors cannot bo otherwise 
than fraudulent St void against 
creditors. — L eacock t\ 

(1886), 3 Man. L. It 645.— CAN. 


f. 


lievocable until assented to 


by creditor *.]— An assignment of goods 
to a trustee for the benefit of oertain 
spocltied creditors gives no legal right 
to those creditors unless assented to 
by them, but the property remains 
subject to the oontrol of the assignor, 
who may at any time revoke the trust. 
—Ialconkr v. SAwntu (1851), 3 
N. S. It. (James) 277.— CAN. 


ment for the benefit of creditors 
voluntary & revocable until com- 
municated to, & expressly or implicitly 
assented to, by the creditors or some of 


them. — Brigham r. Morton (1877), 
4 N. Z. Jur. N. S. 6.— N.Z. 

PART 1. SECT. 2, SUB-SECT. 7. 

h. Purchase by way of advance- 
ment — lHirchaaer not indebted at time of 
purchase .] — A. conditionally purchased 
land in Sept. 1874, in the name of his 
daughter, deft., then an infant 2 years 
old, 8c built a house on it. He was not 
in debt at the time of the selcotion, 
nor did the deposit money comprise 
all his property. He got Into difficulties 
in 1878-9, 6c was made insolvent in 
Jan. 1880. His official assignee filed 
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Sect. 3.— PROTECTION OF BONA FIDE PUR- 
CHASERS FOR VALUE. 


Act, 1838 (c. 110), s. 12, the money or stock may 
be taken in execution, & therefore the effect of 
such a settlement would now be to delay, hinder, 
or defraud the creditors of the settlor. 

For the same reason, any purchase of property 
by a settlor so indebted, in the name of a child or 
other person, would now be void under 13 Eliz. 
c. 6 .— -Barrack v . M‘Culloch (1856), 3 K. & J. 
110 ; 20 L. J. Ch. 105 ; 28 L. T. O. S. 218 ; 3 
Jur. N. S. 180 ; 5 W. R. 38 ; 09 E. R. 1043. 

Annotations : — Retd. Neale v . Day (1858), 7 W. R. 45 ; 
R. v. Smith (1870), L. R. 1 C. C. R. 266. Mentd. Stephens 
v. Heathcote (1860), 1 Drew. & Sm. 138 ; Luinlcy v. 
Timms (1873), 28 L. T. 608; Birkett r. Birkett (1908), 
98 L. T. 540 ; Re Mackenzie, Mackenzie v. Edwards -Moss, 
£1911] 1 Ch. 578 ; Montgomery v. Blows, [1916] 1 K. B. 


Hub-sect. 8. — Purchaser by way of Advance- 
ment. 

90. Whether within statute.] — A purchase by 
way of advancement is not within 27 Eliz. c. 4, 
&, serrible, not within 13 Eliz. c. 5 . — Drew v. 
Martin (1804), 2 Hem. & M. 130 ; 3 New Rep. 
637 ; 33 L. J. Ch. 367 ; 10 h. T. 291 ; 10 Jur. N. S. 
350 ; 12 W. R. 547 ; 71 E. R. 411. 

Annotations : — Mentd. Nioholson v. Mulligan (1869), 17 
W. R. 659 ; Re Whitehouse, Whitohouse v. Edwards (1887), 
37 Ch. D. 683. 

Purchase in name of third party.] — See Sub- 
sect. 7, ante . 

Purchase in joint names.] — See Sub-sect. 6, ante . 


Sub-sect. 9. — Gifts. 

See Sect. 4, sub-sect. 2, 0., post . 


Sub-sect. 10. — Undisclosed Conveyances. 

See Sect. 4, sub -sect. 0, post . 


Sub -sect. 1. — In General. 

91. Against what debts — Crown debt.1 — (1) A 

sale by a debtor to the King, of a lease for years 
is good ; such lease shall not be extended in the 
hands of the purchaser for the King’s debt. 

(2) A sale of chattels bond fide is good after 
judgment, but not after execution awarded. — 
Fleetwood’s Case (1010), 8 Co. Rep. 171 a ; 77 
E. R. 731. 

Annotations : — As to (1) Gontd. R. v. Smith (1810), Wight. 
34. Held. Harwood v. Phillips (1603), O. Bridg. 464 ; 
R. v. Baden (1694), Show. Purl. Cos. 72 ; R. v . Curtin 
(1750), Park. 95 ; Giles v. Grover (1832), 9 Bing. 128. 
Generally , Retd. Westbrook v, Blythe (1854), 3 E. & H. 
737 : Carter v. Hughes (1858), 27 L. J. Ex. 225. Mentd. 
Audley v. Halsey (1629), Gro. Car. 148 ; Mauby v. Soot 
(1663), 1 Keb. 361. 

92. What interests protected —Legal or equit- 
able.] — By a settlement void against creditors 
under 13 Eliz. c. 5, s. 2, a reversionary life interest 
was reserved to the settlor, which he subsequently 
charged by way of equitable mtge. to a person 
who advanced his money without notice that the 
settlement was fraudulent : — Held : sect. 5 pro- 
tected a subsequent purchaser, without notice, of 
any interest under such a settlement, whether the 
interest was legal or equitable, & the deed im- 
peached was not void in respect of his interest. — 
Halifax Joint Stock Bankino Co. v. Gle diull, 
11891] 1 Ch. 31 ; 00 L. J. Oh. 181 ; 03 L. T. 023 ; 
39 W. U. 101 ; 7 T. L. R. 40. 

Annotations : — Reid. Re. Williams & Parry’s Contract (1895), 
72 L. T. 869 ; Harrods v. Stanton, [1923] 1 K. B. 516. 

93. Purchaser without notice — Conveyance In 

satisfaction of statute acknowledged.] — Churchill 
t». Grover (1003), Nela. 89; 1 Cas. in Ch. 35; 

Freem. Ch. 170 ; 21 E. R. 797. 

Annotation: — Refd. Smithson v. Thompson (1739), 1 Atk. 
520. 

94. Of intention to delay creditors.] — In 

order to set aside a sale of goods, quoad the pur- 
chaser, on the ground that it was made with the 
intention of defrauding the creditors of the seller, 
it must be shown that the purchaser was aware of 


a bill against the daughter, praying 
that she might bo declared a trustee 
for the creditors : — Held : the evidenoe 
was insufficient to justify a declaration 
that the conditional purchase was void 
against A.’s creditors under 13 Eli*, 
c. 5 . — Stephen r. Stallworth v (1881), 
2 N. S. W. Eq. 55.— AUS. 

PART I. SECT. 3, SUB-SECT. 1. 

k. General rule.] — A conveyance exe- 
cuted by a debtor in satisfaction of or 
as security for a debt, if intended to 
operate between the parties, is valid, 
though obtained in order to gain 
priority to an expected claim of the 
Crown under a recognisance. — A.-G. 
v . Harmkk (1869), 16 Gr. 533.— CAN. 

l. .] — A conveyance by an 

insolvent debtor in good faith Sc for 
valuable consideration, though made 
with intent to defeat, creditors, to tho 
knowledge of the purchaser, is not void 
under 13 Eliz. c. 5. — White r. Ham 
(1904), 24 C. L. T. Ooc. N. 244 ; 2 
N. B. Eq. Rep. 575.— CAN. 

m. .1 — A conveyance will not 

be set aside where the evidenoe shows 
that the sale was made bond fide for a 
valuable consideration with the intent 
to pass the property. Sc in suoh ease it 
is Immaterial whether or not there was 
an intention to defeat or defraud a 
creditor. — Dyer v. McGuire (1909), 


4 N. B. Eq. Rop. 203 ; 7 E. L. It. 260. 
—CAN. 

n. ,j — Where it is sought to 

set aside a conveyance as being fraudu- 
lent under 13 Eliz. c. 5, Sc the convey- 
ance was made for valuable considera- 
tion, tho ot. will not act unless it be 
shown that there oxisted an intention 
to defraud creditors as distinct from a 
more desire to prefer one set of creditors 
to another. — P ekkinb Electric Co. v. 
Orpen (1922), 70 D. L. R. 397.— CAN. 

o. .] — A genuine solo made 

for good Sc valid consideration to one 
creditor, oven if effected to dolay Sc 
defeat another, apart from cases in 
which either insolvency or bankruptcy 
is involved, is not void. — 8uba linn 
v. Baloobini> Dash (1886), 1. L. R. 
8 All. 178.— IND. 

.] — In a proceeding to set 

o a conveyance of property under 
stat. 13 Eliz. c. 5, if the conveyance is 
voluntary, the intention of the grantor 
only can be considered ; but, if it Is 
founded upon valuable consideration, 
then before it can be set aside it must 
be shown that the grantee had express 
or implied knowledge of the fraudulent 
intention of the grantor. Sc that there 
was an actual Sc express Intent to 
defeat, or delay, or defraud creditors 
in the parties to the conveyance. — 
Re Hume, Ex p. Official Assignee 
(1909), 28 N. Z. L. R. 793.— N.Z. 


q. What interests protected — Inna- 
cctu parties. ] — An innocent party eau 
retain no benefit under a fraudulent 
conveyance unless there is some 
valuable consideration proceeding from 
him to the assignee, so that the partios 
cannot be placed in their original 
position. — Cox v. Woukall (1894), 26 
N. 8. Jt. 360. — CAN, 

941. Purchaser without notice — 
Of intention to delay creditors .] — In 
order to avoid a salo under the pro- 
visions of 13 Eliz. c. 5, as being made 
with the intention of defrauding, 
defeating, Sc delaying creditors, it Is 
necessary that good consideration shall 
not have boon given Sc that tho person 
to whom tho property is assigned shall 
not have received it bond fide, 8c with 
notice of the fraud of the assignor. — 
Askew t?. Danby (1892), 18 V. L. U. 
335.— AUS. 

94 II. . 1 — A conveyance is 

valid where an actual sale takes place 
Sc claimant bought bond fide , although 
there was fraudulent Intent on the part 
ot the debtor. — Bteelk v. Ramsay 
(1885), 3 Man. L. R. 305 ; 1 Terr. 

L. R. 1 . — GAN. 

94 111.1 1 .J — A transfer of 

property made to certain creditors 
fraudulently Sc in contemplation of tho 
insolvency of the transferor is not 
voidable at the suit ot another creditor 



100 


Fraudulent and Voidable Conveyances. 


Sect. 3. Protection of bond fide purchasers for 
value ; Sub-sect. 1.] 

that intention, & that he conspired with the seller 
^ e ^ e °t* — B entliffe v. Garnett 

7 — ~ Mortgagee from original purchaser.] 

A trader in embarrassed circumstances, 
possessed of freehold property subject to a mtge. 
sold the same on Mar. 17, to his brother, in con- 
sideration of the money paid to the mtgee., & in 
consideration of a further sum then due from the 
vendor to the purchaser, the conveyance stating 
the whole consideration as money paid at the time. 

The purchaser, on Apr. 15, mortgaged the 
property to a third party. On Sept. 1 1 , the trader 
became bkpt. On a bill filed by his assignees to 
set aside the sale, on the ground of fraudulent 
preference with a view to defeat the creditors, & 
against the mtgee. on the ground of notice to the 
mtgee. of the state of embarrassment of the vendor 
at the tunc of the sale ; the ct. considered that the 
Question as to the validity of the sale was more 
than strong enough for further inquiry, & directed 
an issue to try whether the deed of Mar. 17 was 
fraudulent ; but, as to the mtgee., that pltf. had 
failed in making any case against him. — Follett 
v. Wesley (1816), 10 .Jur. 827. 


96 By registered bill of sale.]— W., 

by bill of sale, registered under 1 7 <te 1 8 Viet. c. 36, 
conveyed goods to M. M., in W.’s presence, 
the goods to If. to secure an advance made 
bona fide. W. had been a colliery agent, but for 
six months before the date of the bill of sale had 
l>een out of employment. There was evidence 
that the conveyance to M. was fraudulent & void 
as against W.’s creditors under 13 Eliz. c. 5 : — 
Held: the conveyance to B. being bond fide & 
without notice, his tit le was good as against such 
creditors. — Moukwoop r. South Yorkshire 
Kailway & Kiveh Dun Go. (1858), 3 II. & N. 798 : 
28 L. .1. Ex, 114 ; 157 E. It. 090 ; affq. S. 0. sub 
vom. Moukwoop A Baink v. South Eastern 
By. Go., 1 F. A F. 808. 


A nnotat tone : — Apld. Harrmla t\ Stanton. [1923] 1 K. E 
rtlfl. Reid. Richards v. Johnson (1859), 28 L. J. Ex. 322 
Karotr. Konbor Moat Supply Assoon. (187 7), 40 L. J. Q. E 
M8 ; Hopkins t\ Oudgoon, J1900] I K. 11. 090 ; He Hart 
f.x p. Oijjn. 119121 2 K. II. 257. Mentd. Beales t 

! 8l , 0) u 2 L^- J - l#«: Smith V. Chocs 

(1875), l 0. 1*. I). 60. 


07. Mortgagee of interest under fraudu- 

lent settlement.] — Halifax Joint Stock Banking 
G o. in Ulkdiull, No. 92, ante. 

98. Under bill of sale.] — A man who 

was in debt executed a deed of gift of his furniture 
in favour of his wife, who thereafter granted a 
bill of sale upon the furniture to a person who took 
for value A without notice. Subsequently the 
deed of gift was declared void under 13 Kliz. c. 5, 
aa being in fraud of creditors. The furniture 
having been taken in execution by a judgment 
creditor tho bill of sale holder claimed the furniture 
under the bill of sale. Interpleader proceedings 
were instituted in which the execution creditor 
alleged that the bill of sale was void under sect. 5 
of Bills of Hale, 1878, Amendment Act, 1882 


(c. 43), on the ground that grantor was not tho 
“ true owner ” of the furniture at the time of the 
execution of the bill of sale : — Held : until the 
deed of gift was set aside the donee thereunder 
was the M true owner ” of the furniture, & as she 
had conveyed the furniture for value without 
notice before the deed of gift was set aside the 
claimant obtained a good title under the bill of 
sale. — Harrods, Ltd. v. Stanton, [1923] 1 K. B. 
510 ; 92 L. J. K. B. 403 ; 128 L. T. 685 ; [1923] 
B. A 0. B. 70, D. C. 

99, Mortgagee from Insolvents — No In- 

tent to delay creditors — Intention of carrying on 
business & paying creditors.] —The partnership 
deed of a banking business provided that the 
whole of the capital of the business as appearing 
in the private ledger of the bank belonged to the 
senior partner, T. B., A that on his death the 
surviving partners should have the option of 
purchasing his share of the business at its net 
value after providing for the liabilities of the 
business. The capital as appearing in the private 
ledger included the B. A S. estates, both freeholds ; 
the legal estate of B. was in T. B. A the legal estate 
of S. was in T. B. A D. jointly, D. being a former 
partner. In 1908 T. B. died, A by his will ap- 
pointed P. A F. B., liis partners, & B. his exors., 
A devised A bequeathed to them all his real A 
personal estate upon trust for sale & thereout to 
pay his debts & testamentary A funeral expenses 
A to hold the net balance upon trust for F. B. 
At tho death of T. B. the banking business was 
insolvent, its liabilities largely exceeded its assets, 
A lie had no separate estate. The surviving 
partners concealed the insolvency of the bank by 
making false statements in their affidavit for 
probate of T. B.’s will, gave notice in Feb. 1909, 
to acquire the share of T. B., A continued to carry 
on the bank in the hope of restoring its solvency. 
By a deed dated Apr. 29, 1912, the three exors. 
of T. B., after reciting untruly that the debts of 
T. B. had been paid, conveyed as trustees to F. B. 
in fee simple the real estate of T. B., & by another 
deed dated Apr. 30, 1912, after untrue recitals 
to the effect that T. 13. at his death was absolutely 
entitled to tho S. estate, the outstanding legal 
estate in 8. was conveyed by 1). to F. B. in fee 
simple. F. B. then mortgaged the It. & 8. 
estates for £25,000, which sum was applied in the 
reduction of the then overdraft of the surviving 
partners at their Ixmdon agents. In negotiating 
the mtge. the title was deduced through T. B. & 
his will, the partnership deed & the insolvency of 
the bank not being disclosed. In 1914 the con- 
tinuing partners became bkpt., & at that date 
there were creditors of the bank who were creditors 
at the death of T. B. & were still unpaid. The 
trustee in bkpey. sued the three exors. of T. B. & 
the mtgees., alleging that the B. & S. estates were 
part of the assets of the bank, that the deeds of 
Apr. 1012, were fraudulent & void under 13 Eliz. 
c. 5, & claiming priority over the mtgees. for the 
creditors of the bank : — Held : (1) the legal estate 
in B. & S. passed by the deeds of Apr. 1912, & 
the mtgees., being entitled by the terms of those 
deeds to suppose the trusts of T. B.’s will were at 


if tho tnufttorttcs wore purchasers In 
food faith A tor consideration. — 
Gorki, ». Bank or Madras (1893), 
I. L. H. 16 Mad. 397 — IND. 


r. - — Of intention to defeat 
elocution.) — The fact that a sale wm 
made tor tho express purpose of 


defeating an expected execution is n< 
sufficient to make it void under tl 
statue, if the sale was bond fide A f< 
a fair consideration. — P ksxy v. Fit. 
James, (1920] I W. \V. R. 555 ; i 
D. L. R. 553. — CAN. 


— Where there is a 


real transaction between the parties 
for valuable consideration, whether it 
be by way of sale or mtge., the trans- 
action is valid even as against a creditor, 
though tho object may have been to 
defeat an expected execution. — B anka 
RAPpAr. Kamayta (1666), 3 Mad. 231. 
—IND. 
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an end, & having the legal estate & being purchasers 
for value without notice of the real facts, were 
unaffected by any antecedent equities of the 
creditors of the bank ; (2) the deeds of Apr. 1012, 
were not void under 13 Eliz. c. 5, for they were not 
made with intent to defeat & delay the creditors of 
the bank, but with the object of carrying on the 
business & of paying them by that means ; (3) the 
notice of Feb. 1909 was carried into effect, & the 
two estates in question became assets of the 
surviving partners, who could deal with them. — 
Pearce v. Bt t lteel, [1916] 2 Ch. 644 ; 86 L. J. Oh. 
677; 115 L. T. 291 ; 32 T. L. K. 723 ; [1916] 
li. B. It. 147. 

100. Purchaser with notice.] — A non. (1572), 
Pal. 79, pi. 14 ; 123 E. It. 289. 

101. -.] — Bentliffe v. Garnett, No. 94, 
ante. 

102. Distribution inter vivos obtained by 

debtor’s children — No provision for debts.] — A 

distribution by debtor, when in a weak state of 
mind & body, of the whole of his property among 
his children, partly in consideration of annuities 
for his life, partly by voluntary settlement, & 
partly by pecuniary gifts : — Held : void as against 
creditors under 13 Eliz. c. 5, the ct. being satisfied 
on the evidence that the children were aware at 
the time that the creditors’ claims would be 
defeated though it did not appear that debtor had 
any such intention. 

In this case I think the sons & daughters all 
knew the position of their father’s health it circum- 
stances, & that the object was to obtain a fair 
distribution of their father’s property without 
any regard to the claims of his creditors. I think 
also that the consideration of the annuity of £20 
does not render the transaction valid (Lord 
Romilly. M.R.). — Cornish r. Clark (1872), 
1 •. R. 14 Eq. 184 ; 42 1,. J. Ch. 11 ; 26 L. T. 191 ; 
20 W. R. 897. 

Annotation : — Reid. Tic Doblc, Kx p . I)oblr (1878), 38 L. T. 

183. 

103. Sale by trustee after assent by executor — 
Estate Insolvent.] — Trustee of a term after assent 
of the exor. sells it bond fide, if good against 
creditors. 

If after such assent, J., the son, had sold the 
leases to a third person bond fide , this had defeated 
the creditors, for he had a good title in law, & 
the purchaser should not be prejudiced by this 
trust for the creditors (Finch, 1x>ri> Keeper). — 
Chamberlain r. Chamberlain (1675), 1 Cas. in 
Ch. 256 ; Freem. Ch. 141 ; 22 E. R. 788. 

Annotation : — Folld. Doe d. 8ayc 8c Bele r. Guy (1802), 3 
120. 

104. Against subsequent sequestration.] — A 

sequestration prevails against a prior conveyance 
designed to defeat it ; not against prior con- 
veyances for valuable consideration, or bond fulc . — 


Couloton v. Gardiner (1680), 3 Swan, 279, n. ; 
36 E. R. 863 ; sub nom. Colston v. Gardner, 2 
Gas. in Ch. 43, L. 0. 

Annotations : — Reid. Cook r. Cook (1730), 2 Com. 712 ; 

Wh&ram v . Broughton (1748), 1 Vos. 8cn. 180. 

105. Assignment by sheriff under fl. fa. — 
Judgment obtained by friendly creditor on real 
debt — To preserve property for debtor.] — An 

assignment from the sheriff under a fi . fa. on a 
judgment obtained by a friendly creditor, with 
intent to preserve the ubo of the property to the 
debtor & defeat another execution, although the 
transaction will be of no greater force than an 
assignment from debtor, will be valid, provided 
there was a real debt, & the assignment by the 
sheriff was bond fide . A bill of sale or warrant 
signed by a deputy of the under-sheriff is valid. 

Under an execution the judgment creditor may 
take an assignment of the goods on a fair valuation ; 
if it wero unfair the transaction would be set asido ; 
and if there was no debt, and the transaction was 
merely a sham, then it would not stand. Although 
the object was to defeat the defendant’s execution, 
the proceeding would be valid (Willes, J.). — 
Cookson v . Fryer (1858), 1 F. & F. 328. 

106. Purchase of reversion — For full considera- 
tion — Settlement at direction of purchaser— For 
benefit of vendor until alienation or bankruptcy.]— 

By an indenture dated May 14, 1880, after reciting 
that A. had contracted with B., his son, for the 
absolute sale to him of B.’s reversionary interests in 
certain property, amounting to about £18,000, for 
the sum of £2 f 500 cash, & an annuity of £300* & also 
reciting that, in consideration of natural love & 
affection, A. had agreed to settle the reversions 
in manner thereinafter expressed, it was witnessed 
that, in pursuance of the agreement, an annuity 
of £300 was settled by A. upon B., until he should 
become bkpt. or attempt to alienate the same', 
with trusts in either of such events in favour of 
B.’s wife & children, if any. For these considera- 
tions B., by the same deed assigned to trustees all 
his said reversionary interests, which were re- 
settled by A. upon B. & his wife & children, in a 
similar manner to the annuity of £300. The 
consideration money of £2,500 for the payment 
of B.’s debts proved insufficient for that purpose, 
& upon the application of a creditor, whose debt 
was unprovided for, B. was adjudicated a bkpt. 
The trustee in bkpey. having applied to the county 
ct., the deed was declared void under 13 Eliz. 
c. 5 Held : the transaction being a purchase by 
the father of his son’s reversionary interest for 
full confiideration, it was reasonable & lawful that 
the father should prescribe the terms when con- 
senting to resettle it upon the son, & the deed 
having been entered into in good faith, & for 
valuable consideration was not impeachable under 
13 Eliz. c. 5 . — Ite Eyre, Ex p. Eyre (1881), 44 
L. T. 922. 

Annotations : — Folld. Denny's Trustee v. Denny 8c Wnrr, 


100 i. Purchaser with notice .) — A bond 
fide purchase from a grantee who had 
given no consideration, 8c w ho had taken 
a conveyance fraudulent against 
creditors under 13 Eliz. c. 5, was valid, 
notwithstanding such bond fide, pur- 
chaser had notice of the former fraud, 
& purchased the property with a view 
of carrying out the intent to defeat 
creditors. — Dalglish r. McCarthy 
(1872), 19 Or. 578. — CAN. 

100 it. .} — Where there is good 

consideration, a rntge. comprising the 
whole of debtor’s property will not be 
set aside, notwithstanding that the 

J. — VOL. XXV. 


mtgor. is in insolvent circumstances 
to the knowledge of the intgoe. & that 
tho effect of the intgo. Is to defeat, 
delay 8c prejudice the creditors, if there 
is pressure. — A dams 8c Burns v. Bank 
of Montreal (1899), 8 B. C. It. 314 > 
32 8. C. R. 719.— CAN. 

100 ill. .] — Where the trans- 

action was a real sale 8c not a mere 
pretence & it is found to have been 
bond fide tor full value. It is not void, 
notwithstanding the knowledge of the 

E iurohaser. — Wagner v. Hartowh, 
1922] 3 W. W. R. 1050; (1923] l 
).L.R.l80; 16 Bask. L. R. 177.— CAN. 


i. Alienation in pursuance of 
wUtr contract — V endor having become 
nsolvent . } — Where a sale was mado 
and fide , tor Just & valuable con- 
idoration, & at a time when C., tho 
vendor, was not In insolvent clrcum- 
tances, the more fact # that formal 
raasfcr was not passed till shortly 
>efore G.’s insolvency, & at a tlmo when 
its liabilities exceeded his assets, 
vould not work a cancellation of such 
ransfer, as it was bond fide .passed in 
completion of the previous sflo*— 
Telltebs* Trustees v. Cellieks (1896), 
n aa * a r. r. it. oi.-~ S. AF. 


M 
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Fraudulent and Voidable Conveyances. 


Sect. 3 . — Protection of bond fide purchasers for 
value ; SuJb^sects, 1 2, A. B. (a),] 

B *« 6 2f • COM4. i?c Womb well (1921), 37 
T, L. II. 625. Reid. lie Tetley, Ex p. Jeffrey (1896), 66 
J. V. 13« ill. 


Sub-sect. 2.— The Consideration. 

X. In General . 

What amounts to consideration.! — £ee, crcne- 
ro% f Contract, Vol. XII., pp. 170 it scq. 

107. Transaction considered as whole —Settle- 
ment supported by other deeds oi even date.] — 

(I) The question, whether several deeds are part 
of the same transaction, or are separate & distinct 
transactions, depends on the surrounding circum- 
stances, & not simply upon the fact whether the 
deeds are, or are not, by express reference grafted 
into or connected with each other. Evidence of 
surrounding circumstances on which the ct. held 
a settlement, that standing alone would have 
been fraudulent against creditors, to be connected 
with & part of the Bame transaction with several 
purchase deeds of even date, to which some only 
of the Bame persons were parties. 

(2) The reletwe & assignment by a married 
woman of her life interest in her separate estate, 
although fettered by a restriction against anticipa- 
tion, was held to form a consideration for a settle- 
ment by another person ; for, though the married 
woman could not pass her future interest, she 
might & did thereby release her past income ; & 
the question of consideration moreover depended, 
not upon the point whether her assignment passed 
her interest, but upon the question whether her 
concurrence enabled the settlement to be made. 

(3) An agreement by a creditor not to take 
proceedings against debtor during his lifo, nor 
against debtor’s estate during the life of his wife, 
if she should survive him, construed, as to the 
latter clause, to mean that any beneficial interest 
which the wife might take in the property of the 
husband should not bo disturbed during her life, 
& not to bo an agreement that the creditor should 
be debarred from suing the personal representative 
of the husband ; <& therefore the creditor obtained 
a decree for ail account against the wife as the 
personal representative of the husband, with a 
declaration that the interest of the wife was not 
to bo disturbed during her life. 

Parties to a series of deeds considered as 
stipulating according to the rights which they 

(i) Consideration for a settlement being found 
to cximt, it was hold to extend to the wliol© & not 


to a part only of the property which was the 
subject of it. 

A deed, though made for valuable consideration, 
may be affected by mala fides . — Harman v. 
Bichards (1852), 10 Hare, 81 ; 22 L. J. Oh. 1066 ; 
68 E. B. 847. 

Annotations: — As to (4) Reid. Carter v. Hind (1853), 22 
L. T. O. 8. 116 ; Holmes v. Penney (1856), 3 K. Sc J. 90 ; 
Re Johnson, Golden v . Gillam (1881), 20 Ch. D. 389 ; 
Generally, Bold. Geisso v. Taylor Sc Hartland, Weston, 
Claimant (1905), 93 L. T. 534. 

108. Presence of consideration —As evidence of 
bonfi fides.] — (1) A. indebted to B. in £400, & to 
C. in £200, being sued in debt by C., pending the 
writ, made a secret assignment of all his goods & 
chattels to B. generally, without exception, in 
satisfaction of his debt, but still continued in 
possession, & sold some sheep, & set his mark on 
others : — Held : this was a fraudulent gift within 
13 Eliz. c. 5, because the gift was general, without 
exception of his apparel, etc. ; the donor con- 
tinued in possession, & used them as his own ; it 
was made in secret, pending the writ ; there was a 
trust between the parties ; & the deed contained 
an unusual clause, that it was made bond fide , etc. 
A good consideration is not sufficient to take a 
case out of the statute, unless the deed be made 
bond fide also. 

(2 ) A conveyance made with a power of revoca- 
tion is fraudulent as against a purchaser, though 
the power be future, or to be exercised with the 
assent of another person. So if the power be 
afterwards extinguished by fine, to defraud a 
purchaser, the fine is void as to him. 

(3) None but bond fide purchasers for a valuable 
& not inadequate consideration, can take advan- 
tage of 27 Eliz. c. 4. — Twyne’s Case (1602), 3 
Co. liep. 80b ; 70 E. It. 809 ; sub nom. Chamber- 
lain v. Twyne, Moore, K. B. 038. 

Annotations : — As to (1) Diltd. Manton v. Mooro (1796), 7 
Turin Hop. 07. Apld. Graham v. Furber (1854), 14 C. B. 
410. Refd. Hutchlub t>. Player (1663), O. Bridg. 272 ; 
Freeman v. Barnes (1070), 1 Vent. 55 : Teynh&m v . 
Mullins (1074), 1 Mod. Rep. 119; Unwin v . Urosvenor 
(1739), West temp. Hard. 647 ; Taylor v. Jones (1743), 2 
Atk. 600 ; Brown v. Heathooto Sc Martyn (1746), 1 Atk. 
160 ; Bonnet v. Musgrovo (1750), 2 Vos. Son. 61 ; Clavey 
v. How (1750), 2 Ves. Sen. 19 ; ltyall v. Rowlcs (1750), 1 
Vos. Son. 348 ; Worseley v. Demuttos & Sladcr (1758), 1 
Burr. 407 ; Wilson v. Day (1759), 2 Burr. 827 ; Mace v. 
Uadell (1774), 1 Cowp. 232 ; Law v. Skinner (1775), 2 
Wm. Bl. 990 ; Devon v. Watts (1779), 1 Doug. K. B. 86 ; 
Eh t wick v. Calllaud (1793), 5 Term Rep. 420 ; Holbird v. 
Anderson (1793), 5 Term Rep. 235 ; Kidd v. Rawlinson 
(1800), 2 Bos. Sc 1*. 59 ; Arundell v. Phipps Sc Taunton 

S , 10 Ves. 139 ; Ex p. Williams (1805), 11 Ves. 3 ; 

in v. Wood (1810), 3 Taunt. 256 ; Dutton v. 
Morrison (1810), 17 ves. 193; Reed v. Blades (1813), 5 
Taunt. 212 ; Dearie v. Hall (1828), 3 Russ. 1 ; Ex p. 
Castle (1842), 3 Mont. D. Sc De G. 117 ; Ward r. Audland 
(1847), 16 M. Sc W. 862 ; Muttyloll Seal v. O’Dowdft 
(1848), 4 Moo. Ind. App. 382 : Kelson r. Kelson (1853), 1 
W. R. 143 ; Stone v. Van Heythuyscn, Barton v. Van 
Heytbuysen (1853), 18 Jur. 344 ; Cook v. Walker (1855), 


PART I. SECT. 3, SUB-SECT. 2.—, 

tOS I. l'rescnce of consUirration — , 
evidence, of bona tides. 1 — A seouri 
taken for a bond fide loan of money 
enable the borrower to leave t 
country in order to escape orodito 
is not fraudulent Sc void.— -H all 
C (1853), 11 U. c. R. 9.— CA1 


108 U. 


*»)— A 


, -T--' . , v * i — a person 

debted to bis housekeeper in $61 
oonveyed to her some land in sat 
faction of the debt, the oo aside rati 
being not inadequate. On a bill 
another creditor to set aside the conv< 
anoe as fraudulent Sc void : — Hcl 
valid. — Moors r. Davis (1869), 16 ( 


106 Ui. 


-.1 — In 1893 deft. 


hi* son entered into a parol agreement 
that deft, should convey his farm to the 
(Sc that the son should labour upon 
the farm Sc support his parents. The 
farm was not conveyed to the son until 
Oot. 2. 1895. Before that date pltf. 
warned deft, of her intention to bring 
action against him for slander. 
She did so Sc obtained a verdict. At 
the date of the conveyance deft, was 
not in debt. In a suit to set the 
conveyance aside as fraudulent Sc void 
against pltf . : — Held : the conveyance 
was not within 8tat. Elis. — Gorman «. 

2 K. B. Eq. Rep. 

106 iv. — ■ .. . ,) — One of the 

dofta., when threatened with an action 
on behalf of pltf. to recover damages 


for slander, conveyed his farm to his 
co -deft., his son, the alleged considera- 
tion being the son’s agreement, entered 
into several years before, to maintain 
the grantor Sc his wife for lifo. Pltf. 
brought the threatened action Sc 
obtained judgment for damages 6c 
costs Sc then attacked the deed. Sc In 
that action it was proved that such an 
agreement had in good faith been 
made ; — Held : the previous agree- 
ment, although not proved with 
sufficient clearness to have enabled 
either party to it to enforoe specific 
performance, was an answer to tho 
charge of fraud. — Montgomery v . 
Cokbit (1895), 24 A. R. 311.— CAN. 

106 v. . ] — Action for price 

of goods sold, 6c to set aside transfer of 
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3 W. R. 367 ; Holmes r. Penney (1856), 3 K. Sc J. 90 ; 
Stansfeld t>. Cnbitt (1858), 2 De 6. & J. 222 ; Corlott v. 
Radcliffe (1860), 14 Moo. P. C. C. 121 ; Re Mortimer, 
Exp t Pearson (1873), 42 L. J. Bey. 44 ; Re Wilson, Ex p . 
Wilson (1874), 29 L. T. 860 ; Re Bamford, Ex p. Games 
(1879), 12 Cb. D. 314 ; M’Bain v. Wallaoe (1881), 6 App. 
^ „ 588 ; Cookson v. Swire (1884), 9 App. Cas. 653 ; 

Sinclair, Ex p. Chaplin (1884), 26 Ch. D. 319; Re 
Teloscriptor Syndicate, (1903) 2 Ch. 174 ; Mures troyd v. 
Wright, Bannister, Claimant (1907), 76 L. J. K. B. 747 ; 
Glcinr v Bromley (1911), 81 L. J. K. B. 334. As to (2) 

Apia. Cramphome v. (1827), 6 L. J. O. S. Ch. 91. 

Generally. Mentd. Morton v. Syms (1613), Moore, K. B. 
856 ; Kinaston v. Clark (1741), 2 Atk. 204 ; Ex p. Martin 
(1815), 19 Ves. 491. 


109. 


& Taunton, No. 366, post . 


-.] — Auundkll (Lady) v. Phipps 


110. -.] — Harman v. Richards, No. 
107, ante. 

111. -.] — Glegg v. Bromley, No. 
133, post. 

Absence of consideration — Whether conclusive 
If Illegal intent.] — See Sect. 4, sub-sect. 2, post . 


B. Sufficiency of Consideration. 

(a) In General . 

112. Advance by wife to husband — Promise to 
leave money by will — Subsequent bond in per- 
formance of promise.] — A. promises to leave his 
wife £400 if she will sell her land & let him have the 
money, his obligation for the £400 is not fraudulent. 
— Clerk v. Nettleship (1075), 2 Lev. 148; S3 
E. R. 492. 

113. Arrears accrued under voluntary bond.] — 

r. Locke, No. 137, post. 

Surrender of voluntary bond.] — Voluntary 
bond, though void against creditors, being valid 
as between the parties, its surrender is a considera- 
tion, that will sustain a substituted bond against 
creditors, unless with a fraudulent design ; as by 
an insolvent to substitute a valid for an invalid 
socuritv against creditors . — Ex p. Berry (1812), 
19 Ves! 218 ; 34 E. R. 499, L. 0. 

Annotations : — Consd. Re Gunilry, Ex p. Hookins (1849), 3 
Do G. Sc 8m. 649. Apld. Carter v. Hungcrford, (1917] 
1 Ch. 260. 


115. Release by wife of life Interest — Interest 
subject to restraint on anticipation — Part Income 
released.] — Harman v. Richards, No. 107, ante. 

See, generally , Contract, Vol. XII., pp. 182 
ct scq. 

116. Payment of debts by third party — On con- 
dition of settlement of debtor on family.] — Holmes 
v. Penney, No. 158, post. 

117. Family arrangement.] — Upon a bill 

filed by creditors to impeach a complicated family 
arrangement botween a father who subsequently 
became insolvent & his son : — Held : the latter 
having assumed certain burdens for the relief of 
his father, had acquired the right to stipulate as a 
creditor for the carrying out of the arrangement in 
question. Bill dismissed accordingly. — Wake- 
field v. Gibbon (1857), 1 GUT. 401 ; 26 L. J. Ch. 
505 ; 29 L. T. O. S. 50 ; 3 Jur. N. S. 353 ; 5 W. R. 
479 ; 65 E. R. 971. 

118. Assumption of liability — Support of grantor's 
family.] — Gale v. Williamson, No. 135, post. 

119. For rent & covenants — Voluntary assign- 
ment of leaseholds.] — In 1 872 R. gave to the W. 
Bank a guarantee to secure the balance duo from 
his son H. on his banking account to the extent 
of £1,000. On May 25, 1877, H.'s account was 
overdrawn by £1,515. On that day R. made a 
voluntary settlement of a leasehold property worth 
£200, a year, which he held at a rent of £3 10*. 
His only other property was furniture worth less 
than £200, & a debt of £1,500 duo to him from 11. 
In 1880 H., whoso account was then overdrawn 
by £1,313, went into liquidation & paid a dividend 
of 3*. in the pound. There wtis some general 
evidence that H. was solvent at the date of the 
settlement. R. having died, the bank took pro- 
ceedings to set aside the settlement & to have the 
leasehold treated as assets of It. in a suit for 
administration of his estate in which the bank 
had been admitted creditors for £1,000 on the 
guarantee *. ; — Held : (1 ) the settlement was invalid 
as against creditors, for that under the circum- 
stances the liability under the guarantee ought to 
have been regarded as a substantial one* ; It, had 


land, os a fraudulent conveyance : — 
Held : evidence did not show an actual 
express intent to defraud or delay 
creditor**, 6c as the transfer was for 
valuable consideration, there wua no 

« reference. — Manitoba Bkkwixo Sc 
[ai.tino Co. v. McDonald (1909), li 
\V. L. 11. 313.— CAN. 

108 vl. -.1 — Mykkh t*. 

Lkinstkh (Dukb) (1H44), 7 1. Kq. It. 
146.— 1R. 
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B. (a). 

a. Advance by i rife to husftarul — 
Mortyayr as security not a voluntary 
deed.) — Where a wife, having separate 
property, lends money to her husband 
upon an informal memorandum of 
agreement to give security, a subse- 
quent mtge. executed by him with the 
intention of fulfilling such agreement, 
but not in complete conformity with 
it, is not a voluntary deed, but may 
be for valuable, as well as good con- 
sideration within 13 Ell*, c. 5 . — Smith 
v. Hone (1883), 9 V. L. It. 217.— AUS. 

b. Transfer of stock dt in- 

demnity against personal liabilities .) — 
B., a married woman, in order to 
carry out an agreement between bet 
husband k his creditors consented to 
convey to the creditor a farm, her 
separate property, in consideration of 
the transfer by her husband to her of 


the stock Sc other personal property 
on it Sc of indcu nity against her 
personal liability on a mtge. against 
said farm Held : the transaction 
was an honest one, & B. entitled to the 
goods 6c to indemnity against the 
mtge. — B oulton v. Boulton (1898), 
28 8. C. It. 592.- -CAN. 

o. fVArn drawn from income 

— Proof of loan.) — in an action to set 
aside a conveyance from a husband to 
his wife as fraudulent wherein the 
wife contends that her husband was 
indebted to her in respect of money 
lent to him by her in a sum more than 
the consideration expresses in the 
conveyance, but it is shown that such 
moneys came from her income Sc not 
from the corpus of her separate estate, 
the presumption is that such moneys 
were her contributions for the support 
of the family & the onus is upon her 
to prove that he received the moneys 
as a loan. — Union Bank v. Muudouk, 
(1917) 3 W. W. It. 820 ; 37 D. L. R. 
522 ; 28 Man. L. R. 229.— CAN. 

d. Release by wife of life interest — 
Proof of value of interest.}-— Where the 
alleged consideration was the Interest 
of the wife in other property sold or 
controlled by the husband, & the value 
of her interest, though not ascertained, 
appears to have been substantial, this 
may be sufficient for a finding of good 
or valuable consideration. In the 


case of husband & wife, or members 
of a family, the same particularity is 
not expected os whom the transaction 
is between strangers, Sc the transfer 
may be upheld even though in it or 
the affidavits accompanying It the 
exact transaction is not shown, but the 
consideration is expressed as of a 
certain siini of money which appears 
to the ct. to be the fair value of the 
land. — B anqitk d’Houiiklaoa v. Bot- 
vin. (19241 1 D. L. It. 078 ; l W. W, It. 
488. -CAN. 

117 1. Payment of debts by third 
party-— Family arrangement.) - -Dklkh* 
ijkiimkk v. Burton (I860), 12 Ur. 
509. -CAN. 

s. Transfer of whole of property — 
To secure maintenance of grantor.) — 8. 
was induced to sign an aoeommodation 
note in favour of pltfs., on pltfs. 
undertaking that he would never bo 
called upon for payment. Two days 
later, in fulfilment of an understanding 
which had existed long previously, 
8. executed a deed of real estate, being 
the only property he possessed, to his 
two daughters, defts., in consideration 
of natural love Sc affection. Sc tor the 
maintenance of himself Sc in further 
consideration of one dollar. At the 
time of execution of the dead, as an 
additional consideration, defts. agreed 
to pay a debt which 8. owed to one B. 
Plus, having recovered a judgment 

M 2 
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Sect. 3. — Protection of bond fide purchasers for 
value: Sub-sect. 2, B. (a) & ( b ).] 

no right to treat the £1,500 due from II. as a good 
debt ; the settlement must therefore be looked 
upon as a settlement of all his property, leaving 
him nothing out of which he could meet his 
liability under the guarantee, & an intention to 
defeat or delay creditors must be inferred ; (2) the 
settlement was not a settlement for value within 
13 Eliz. c. 5, the doctrine of Price v. Jenkins, No. 
597, post, not being applicable to cases under 
that statute. 

fThe] statute excepts from its operation estates 
& interests conveyed “ upon good consideration 
& bond fide.” What was the meaning of “ good 
consideration ” in that exception ? It could not 
mean that if some obligations attaching to the 
property went to the new owner in exoneration 
of the settlor that made the conveyance a con- 
veyance for valuable consideration. Consider the 
consequences of such a proposition. Huppose a 
man transfers £10,000 worth of railway shares or 
bank shares which are not fully paid up, is that 
prevented from being a voluntary transfer by the 
mere fact that the transferor is exonerated from 
the liability to calls, & the transference becomes 
subject to it ? If a man makes a settlement of a 
large freehold estate along with a small leasehold, 
is the settlement made for valuable consideration 
within the meaning of tins statute because the 
grantee becomes liable to the rent of the leasehold 
in exoneration of the settlor ? Whatever may be 
held under 27 Eliz. c. 4, the undertaking the 
liability to rent is not a good consideration within 
t he meaning of the statute now before us (.Iessel, 
M.K .). — Be If IDLER, KlDLEH V. lilDLKR (1882), 22 
(Mi. 1). 74 ; 52 L. .1. (Mi. 313 ; 48 L. T. 39(3 ; 47 
.1. P.270 ; 31 W. P.03, C. A. 

Annotation* : — A* to (1) Retd. (1mm r. Paterson (1880), 
32 Oh. I). 95. A* to (2) Contd. Green r. Paterson (1880), 
32 <’h. 1>. 95. Retd, lie Lulbam, Print on r. Lnlham 
(1884), A3 L. J. Ch. 928 ; Harris c. Tubb (1889), 42 Cli. 1). 
71). 

120. Existing debts support of debtor.] 

— A., an old bedridden woman, conveyed her 
furtn, k assigned the farm stock & household 
goods for the benefit of her two daughters, who 
covenanted to pay the farming debts, & to provide 
a home, with food, clothes, & medicine, for their 
mother. The donor had no other property, but 
there were other debts besides the fanning debts : 
— Held ; the transaction was. upon the face of it, 
a botid fide one ; there was no evidence of any 
intention to defeat creditors ; «&, thei*efore, the 
transaction could not bo upset. — G olden v. 
Gillam (1882), 51 h. .1. Oh. 503, 0. A. ; affg. S. 0. 
sub nom . Be Johnson. Golden t\ Gillam (1881), 
20 Oil. 1). 380. 

Annotation* .* — Oo&sd. He Fan-y, Kx p. Trustees, [1023] 
2 Cb. 1. Retd. lie Maddever. Throe Towns Banking Co. 
r. Maddever (1884), 27 Oh. 1). 523 ; Hancc r. Harding 
(1887), 4 T.L. 1M85. 

See, generally, Contract, Vol. XII., pp. 187, 
188. 


121. Waiver of equity to a settlement — Money 
lent to husband — Covenant for settlement.] — H. 

was married to his wife in 1864, & she subse- 
quently became entitled to certain moneys under 
the wills of her father & grandfather. These 
moneys she lent to her husband for the purposes 
of his business, upon the terms that he would 
execute a settlement of the moneys upon her, 
which was done. Upon the bkpey. of II. a proof 
was tendered upon the settlement Ac rejected on 
five grounds, three of which were discussed, the 
remainder being abandoned. The first ground 
was, that this deed was voluntary within 13 Eliz. 
c. 5 ; the second, that it was a voluntary settle- 
ment within the meaning of sect. 91 of Bkpey. 
Act, 1809 (c. 71) ; the third that the circumstances 
were covered by sect. 3 of Married Women's 
Property Act, 1882 (c. 75) : — Held : the settle- 
ment was not co vinous or fraudulent within 
13 Eliz. c. 5, & there had been a good consideration 
by reason of the fact that the wife had waived her 
equitv to a settlement. — Be Home, Ex p. Home 
(1885), 54 U. T. 301. 

Sec , generally , Contract, Vol. XII., pp. 182 
rl seq. 

122. Transfer of whole of property — & covenant 
to reform mode of life.] — A father, being anxious 
to save his son, who was of extravagant & dis- 
solute habits, from moral A, financial ruin, entered 
into a deed under which the Hon transferred such 
property as he had to the father, the father agreed 
to pay all the son’s debts, amounting to more than 
£4,000, to redeem & hand over to him all the 
articles pawned, of the value of mom than £500, 
& to pay bkpt. an annuity of £800 a year, on 
certain conditions contained in the deed, namely, 
that the son (a) did not become bkpt. or do or 
suffer any act or thing whereby the annuity if 
belonging absolutely to him would become 
vested in or charged in favour of some other 
person or persons, that he would not make any 
composition or arrangement with his creditors. 
(b) Amended & reformed his mode of life & ways 
of living, A consistently continued in such amend- 
ment & reform. 

Subsequently the son was made bkpt. on the 
petition of a moneylender, who was the chief 
creditor. In an action brought by the trustee 
in bkpey. of the son for ( inter alia) a declaration 
that the deed was void A: of no effect, as against 
pltf. as being against public policy & also as 
contravening 13 Eliz. c. 5, At alternatively for a 
declaration that the annuity of £800 a year 
payable by the father to the son had become 
payable to pltf. : — Held : the action failed on 
all points. Covenant (a) was not invalid. By the 
deed the son sold his property, the price being 
(1) payment of liis debts ; (2) payment of a con- 
ditional annuity. Covenant (5) was not against 
public policy. As to 13 Eliz. c. 5, the deed was 
made bond fide A: for good consideration. It 
neither hindered nor delayed nor defrauded 


against 8. on tho note, nought to have 
the deed to the daughters net aside, as 
made fraudulently & with intent to 
defeat, defraud & delay creditors : — 
Held : tho deed was made for valuable 
consideration Sc bond fide. Sc without 
any fraudulent intent. — F orsyth r. 
Sutherland (1880), 19 N. 8. R. 
(7 U. & G.) 450 ; 8 C. L. T. 15,— -CAN, 

f. . ] — Where the oon* 

aideration of a conveyance of land is 
an agreement to support the grantor. 


the conveyance being of all the grantor’s 
property, & it is made bond fide , with 
no intention to defeat or delay creditors, 
« the grantee has no knowledge that 
the grantor is indebted at the time, 
such a deed is 
eiloct of it may 
getting their p 
Corky (1890), S 

, «• 7 In 1891 S.. a 

farmer, since deoeased, agreed with two 
of his sons, in consideration of their 


good, even though the 
be to prevent creditors 
ay. — D oe d. Keith r . 
9 N. B. K. 287. — CAN. 


remaining on the farm Sc supporting 
him Sc their mother, Sc paying to their 
two sisters 91,000 each, that the farm 
SC his personal property should be 
theirs. The farm consisted of adjoining 
pieces of land, each worth about 
93,200. Subsequently the sons paid 
more than 93,000 in paying off balance 
of purchase money due on the farm, 

S aid 92,000 to the sisters. Sc supported 
he father Sc mother. In July, 1899, 
the father conveyed the farm to the 
sons for an expressed consideration of 
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creditors, nor was it intended to hinder, delay or 
defraud them. Its object was to pay all the 
creditors, & this object was achieved. — Denny’s 
Trustee r. Denny & Warr, [1910] 1 K. B. 583 ; 
88 L. J. K. B. 679 ; 120 L. T. 608 ; 35 T. L. R. 
238 ; [1918-19] B. & C. R. 139. 

123* Forbearance by creditor.] — The doctrine 
that a conveyance of property to trustees in 
favour of creditors operates as a mere power to 
mandatories or agents, revocable until com- 
municated to or assented to by the creditors, does 
not apply where the trustee himself takes a 
beneficial interest under the deed. Semitic : 
where a deed of assignment has been executed to 
a stranger as trustee for creditors, a communica- 
tion of the trust to a creditor, by reason of which 
he may not have pursued his remedy, or his 
position may have been altered, will render the 
deed irrevocable by the assignor, without any 
actual assent by any creditor. The rule of law, 
that a deed of conveyance primd facie , passes the 
property to the party to whom it is conveyed, 
subject to the right of disclaimer, without any act 
of assent on his part, applies equally where the 
deed creates an onerous trust. 

A ., on Aug. 19, bond fide executed a deed of 
assignment to pltf., who was a creditor of A., as 
trustee for the benefit of such of his creditors as 
should sign the deed, & placed it in the hands of 
his own attorney, undertaking to communicate 
himself with pltf. Accordingly, on Aug. 22, A. 
wrote to j>ltf., informing him that he had executed 
the deed & asking him to act as trustee. This 
letter was received by pltf. on Aug. 23 about 
1 o’clock, p.m. & on Aug. 24, pltf. replied, accept- 
ing the trust, A- on Aug. 30 executed the deed. 
About 4 o’clock, p.m. on Aug. 23, a ft. fa. at the 
of deft, against A., was delivered to the 


sheriff : — Held : (1) the assignee being a creditor 
taking a beneficial interest under the deed, & not 
a mere mandatory, the deed did not operate as a 
voluntary conveyance, revocable by A., until the 
assent of some third party as creditor; (2) the 
title to the property vested in pltf. immediately 
upon the execution of the deed, & therefore pre- 
vailed against doft.’s execution. — S iggers v. 
Evans (1855), 5 E. & B. 367 ; 3 0. U R. 1209 ; 
24 L. J. Q. B. 305 ; 25 L. T. O. S. 213 ; 1 Jur. 
N. S. 851 ; 119 E. R. 518. 


Annotations: — As to (1) Consd. Johns r. James (1878), 8 
Ch. D. 744 ; Roberts v. Jones, Ilioo Roberts, Garnisheo 
(1802), 01 L. J. Q. 11. 623 ; Ellis v. Cross, (1016) 2 K. B. 
054. Reid. Biron r. Mount (1857). 24 lloav. 042 ; lie 
Sandora' Trusts (1878), 47 L. J. Ch. 067 ; London Sc 
County Bonking Co. r. London Sc River Plato Bank 
(1888), 21 Q. B. D. 535 ; Runt* t\ Longbourno (1802), 8 
T. L. U. 508 ; Mallott e. Wilson. (10031 2 Ch. 404. As to 
(2) Apld. Hobson v. Tholluson (1867), L. It. 2 Q. B. 042. 
Consd. Standing v. Bowring (1885), 31 Ch. 1). 282. Reid. 
Graham v. Van Diemen's Land Co. (18501, 20 L. J. Kx. 73. 
Generally, Mentd. Muller's Margarine v . 1. R. Comm. 
(1800), 60 L. J. Q. B. 201. 


Sec, generally. Contract, Vol. XII., pp. 189 
et seq . 


(b) Existing Debi. 

See, generally, Contract, Vol. XII., pp. 211 
et seq . 

124. General rule.] — A man has a term origin- 
ally transferred to his daughter-in-law, & after 
grows indebted ; this shall not be fraudulent as 
to debts after contracted. 

It would be very extraordinary to subject this 
to debts not then contracted ; but 1 do not know 
that it lias ever been detenu ined, that a man 
indebted, minding to provide for hie children, has 
an estate originally conveyed to them, that that 
should be subject to debts. But that is not the 
present case, for here is proof that this daughter 


31. At that time he was not in debt, 
but he was suret y with others for loans 
amounting to 314,000 to a company, 
of which he 6c they were directors, the 
last loan being for $3,000 made in 
June, 1800. In May, 1001, the com- 
pany went Into liquidation, 8c the 
amount for which the directors were 
sureties was paid by them except 8. 
A suit by them to set aside the convey- 
ance os fraudulent Sc void under 13 
Eliz. c. 5, was dismissed. — Baird r. 
r*Lli»i» (1006), 3 In. B. Eq. Rep. 258; 
20 CJ. L. T. 407.' CAN. 

123 i. Forbearance by creditor .) — 
The existence of a debt is not in itself 
a good consideration under 13 KUz. 
c. 5, for the purpose of excepting a 
conveyance from the operation of h. 1 
of the Act, but there must be in addition 
an agreement for forlMuiram'o either 
express or to Ihj Inferred from the 
circumstances. — Reeves’s Official 
Assignee r. Paterson, (10181 X. Z. 
L. R. 623.— N.Z. 

h. Hdeasc of wife's dower.] — The 
release of a wife's dower to a purchaser 
is u good consideration for the grant 
of a reasonable compensation to the 
wife ; Sc such a grant mado bond fide 
is valid against the husband's creditors. 
— Forrest v. Laycock (1871), 18 Ur. 
611. —CAN. 

k. .] — A wife barred her 

dower in a mtge., under an agreement 
with her husband that he would 
convey other property to her. Upon 
this claim being reiterated on the sale 
of the equity of redemption, Sc the 
refusal of the wife to join in the 
conveyance unless the promise of the 
husband was fulfilled, the husband 
conveyed other land to a trustee for 


her : — II eld : the conveyance to the 
wife's trustee was not voluntary : Sc 
us the transaction had been found to 
have been bond fide. Sc without intent 
to defraud creditors, it could not. bo 
impeached under 13 Eliz. c. 6 .*— Bkavis 
r. Maquikk (1882), 7 A. it. 704.— 
CAN. 

l. - - - .)■ Money paid to a wife 
bv her husband to secure her execution 
of u mtge. of lands of wliieh she is 
dovxuble, under an agreement that she 
is to receive half of the money advanced, 
is not money received by the wife from 
her husband during coverture, within 
r. H. N. B. c. 78. s. 4, s.s. 2, 1903, Sc if 
it is nn honest Sc bond fide transaction, 
entered into in good faith, cannot be 
impeached as a fraud against the 
husband’s creditors.— Cormier v. 
Ahmineav (1907), 3 K. L. It. 203; 
38 X. II. R. 44.— CAN. 

m. Settlement by debtor d: other 
members of family — Valuable considera- 
tion.) — A. having entered into business, 
Joined with his brothers Sc sisters In a 
settlement, the effect of which was to 
transfer all their undivided interest in 
their father’s (‘state to trustees for the 
benefit of their mother. A. aubsc- 

a uently became insolvent : — Held : 

lore was no fraudulent intent, 3c the" 
agreement to execute Sc the execution 
by the other members of the family 
was a valuable consideration for the 
settlement. — Randall v. Dopf (1892), 
22 O. It. 422.— CAN. 

n. Past services — Coupled with 
partial payment .) — A conveyance to a 
child for voluntary past services for 
which, however, partial payment had 
been made is void. — U nion Bank op 


Canada v. Mitidock, (191 7] 2 W. W. It. 
112 ; revsd. 3 W. W. It. 820 ; 37 D. L. It. 
622.— CAN. 

o. — — .] — A reversionary 

lease*, voluntarily granted partly for 
past services, which had been 
remunerated otherwise, Sc partly for an 
iimdiHjiiato rent Sc n small fine, was set 
aside ; no confidential relation tietwoen 
the parties having boon provod. — 
Wysk v. Lamukrt (1865), 10 1. Ch. It. 
378.— IR. 

p. Natural affection.) — By inden- 
ture of Got. 30, 1900, testator pur- 
ported, for natural love Sc affection, 
to assign his interest in u fund to his 
three daughters, piths. By a further 
deed of Deo. 28, 1900. the daughters for 
a consideration of £90, agreed to pay 
the premiums payable to the bank ou 
foot of the fund. Testator died in 
1904, having by his will bequeathed to 
his widow, deft.. £100 out of the fund : 
— Held : the Indenture of Oct. 30, 1900, 
was an incomplete disposition in favour 
of volunteers Sc could not be enforced. 
— Vizk v. Fitzmaurick (1905), 39 
I. L. T. 123.— IR. 

q. # j — Natural affection for one’s 

daughter is not a lawful considera- 
tion in terms of Law 13, s. 33, 1895. — 
Hcharff’s Trustee v. Hcuarff (1915), 
T. I\ D. 403.— S. AF. 

r. Consideration cx post facto.) — 
Where an ex post facto consideration 
relates bock to the original voluntary 
promise Sc tarns it into an enforceable 
contract as from the date of th* promise 
a subsequent transfer, being for 
valuable consideration, Is not void 
within 13 Eliz. e. 6. — lit Hums, Kx p . 
Official Assignee (1909), 28 N. 2. 
L. It. 793.— N.Z. 
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Sect. 3 , — Protection of bond fide purchasers for 
t>gfae; Sub-sect. 2, B, (6) (r), C.] 

had money owing to her, which was paid to the 
father-in-law (Lord Kino, 0.). — Proctoii v. 
Warren (1720), Cas. temp . King, 78 ; 25 E. It. 
232| L, 0* 

125. — 

ante, 

126. — 


-•] — Benton v, Thornhill, No. 69, 


— .] — The mere existence of an ante- 
cedent debt is not valuable consideration for a 
security given by a debtor. 

H. was entitled to a policy of assurance for 
£5,000 on his own life subject to conditions which 
made the policy void “ if the lives assured died by 
their own hands . . . but without prejudice to the 
bond fide interests of t hird parties based on valuable 
consideration. ” He was indebted to W. in sums 
exceeding £16,000. \V. had pressed for payment 

or reduction of the debt. il. executed a deed of 
assignment of the policy to W. by way of mtge. 
to secure all moneys owing to him from Jf., k 
delivered the deed duly executed to his solrs., 
telling them to use their own discretion whether 
they should inform \V. of the assignment or not. 
The solrs. obtained time from W. for payment of 
the debt without producing the deed, k, acting 
on 11. ’s instructions, destroyed it. II. shortly 
afterwards died by liis own hand. No notice of 
the existence of the assignment was given to W. 
or the insurance society during 11. ’s 1 ife. After 
his death iiis estate was being administered in 
ct., k the fact of the assignment was discovered 
& communicated to WYs firm, who had taken in a 
claim. Police of the aBbiKuiiirnt wab then given 
to the insurance society, k the exors. of W., who 
had died, brought this action to recover the policy 
moneys : llchl ; there was no valuable con- 
sideration for the assignment within the saving 
clause in the policy, k the action therefore failed. — 
YVioan r. Enulihh k Scottish J .aw Like Assru- 
ANck Ashocn., [ 1909] 1 Ch. 291 ; 78 L. J. Ch. 
120 ; 100 L. T, 34 ; 25 T. L. It. 81. 

„ ~ Consd. (fiegg r. Bromley, [1912] 3 K. B. 474. 

ReW. lie Co sous, Urnon v. Brlsloy, (1913] 2 CL. 478: 

Hamblcton r. Brown, (1917] 2 K. B. 93. 

127. Coupled with present advance.) — Martin - 
dale v. Booth, No. 316, post. 

128. .] — Seventeen months before Ids 

bkpey., a trader assigned by dee d all liis estate k 
cileets by way of security for the repayment of a 
sum then due, k of a further advance of a moderate 
amount : livid : in the circumstances, the deed 
was not void under 13 Eli?., c. 6, or as an act of 

r * Honnett (1870), 5 Oh. App. 
o77 ; 23 L. T. 437 ; 18 W. H. 874, L. 0. k L. .1. 

^ :^ C °R ,d ‘ Kx *>• ™ier (1872), 7 Ch. 

$PP' * { f. Bamfowl. p. Games (1879), 12 Ch. I). 

L. IL U Kci/588 iWlHUtC ' h * P ' 1U ' ud & Stocl G#™)» 

Compare , Bankruptcy, Vol. V„ pp. 889 et scq. : 

ILLS OK Sale, Vol. VII., pp. 44 A seq . 

129. Coupled with agreement lor future 
advances.] A bill of sale of all the grantor's then 


existing k after acquired property, by way of 
mtge. to secure an existing debt & future advances, 
is not necessarily void under 13 Eliz. c. 5. It will 
only be void if it is not made bond fide , i.e., if it is 
a mere cloak for retaining a benefit to the grantor. 

The mtgor. had a right to sell all his property k 
pay this particular creditor, & he had an equal 
right to give him all his existing property as 
security for the debt. ... It appears to me that 
the deed was nothing more nor less than a pre- 
ference of this particular creditor, & it was made 
more than a year before the bkpey. I see no 
evidence of any fraud upon the creditors (James, 
L.J.). — Re Bamford, Ex p. Games (1879), 12 
Ch. JD. 314 ; 40 L. T. 789 ; 27 W. R. 744, C. A. 

Annotations : — Consd. Ql&rgt?. Bromley (1911), 81 L. J. K. B. 

334 : Re Gunnhourg, Ex p. Trustee No. 2, 11919] B. & 

C. R. 108. Reid. Re Reis, Ex p . Clough, [1904] 2 K. B. 

769. 

Compare , Bankruptcy, Vol. V., pp. 889 et seq, 

130. Arrears under voluntary bond.] — Gilham 
v. Locke, No. 137, jwst, 

131. .] — A person gave a bond for £5,000 

to his sister, but failing to pay the interest due on 
that bond, gave her another bond to secure the 
arrears of interest. He afterwards deposited with 
his sister the title deeds of his real estates <( as a 
collateral security for the bond debts.” Subse- 
quently, in contemplation of the marriage of the 
sister, the two bonds were, with the consent & 
privity of the obligor, settled upon trusts for the 
benefit of the intended husband & wife ; no 
reference, however, being made in the settlement 
t-o the deposit of title deeds. The marriage took 
clTect, & about four years after, the obligor be- 
came bkpt . : — Held : assuming the consideration 
for the first bond to have been voluntary, yet there 
being no fraud suggested against any party, or 
insolvency proved against the obligor, the settle- 
ment was a valuable security ; & by virtue of the 
bonds, the instrument of deposit, & the settlement, 
the trustee of the settlement was equitable mtgee. 
of the real estate for the moneys due on the bonds. 
— Meooison v, Foster (1843), 2 Y. k C. Ch. Cas. 
330 ; 12 L. J. Ch. 415 ; 7 Jur. 546 ; 63 E. It. 148. 

132. Debt greater than value of security.] — 

B., a trader, being indebted to deft, in £570 upon 
a balance of accounts for goods sold k delivered, 3c 
being pressed for payment, as an inducement for 
forbearance, executed a deed on Apr. 5, 1854, by 
which he mortgaged to deft, the public-house in 
which he carried on business, k assigned to him 
his trade k other fixtures k movable property in 
the house other than his stock-in-trade ; with a 
covenant for payment of the sum due, with interest 
by instalments, the period for payment extending 
over several months, k a proviso that on due pay- 
ment of the instalments the deed was to become 
void, but on default in any such payment deft, 
might enter k sell. The value of the property 
mortgaged was between £300 k £400. B.’s assets 
at the time amounting to £1,200 k his debts to 
£4,000. After the execution of the deed, B. con- 
tinued his business, receiving supplies of goods 


PART I. SECT. 3, SUB-SECT. 

B. (b), 

1ST I. Coupled trj/A present 
-Security, not only to cover 
imtobtediUMB arising from the dei 
transaction, but to cover post indot 
hom — Held : to bo given for vain 
c onsid eration & bond fide • & also u 
pressure, (fe therefore an action 
behalf of other creditors attacking 


Bcourity was dismissed with costs.— 
b/Hoohblaqa v. Jrannottk 
119*31 1W. W. IL 28 ; 16 Bask. L. R 


??7 ii. .) — Motilal Ravichaxd 

YoV, TAM Jacjivandas ( 1889), I. L. R. 
13 Born. 434.— IND. 


s. Money lent — Agreement to mart* 
•) — In 1869 C. lent money to N. 


on an express agreement that it was 
to be secured by mtge. on certain 
property ; & on July 3, following, the 
mtge. was given aooordingly ; Sc on 
August 2, the mtgor. became in- 
solvent : — Held : the mtge. was valid. 
— Allan e. Clarkson (1870), 17 Or. 
5 < 0.— CAM* 

ft. Debt not recognised — Paternal 
dyfg.J— ' Where a transfer by bill of 
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& advances from deft. & making various pay* 
ments to creditors, until July 22, when he became 
bkpt. : — Held : the deed was not void by 13 Eliz. c. 5, 
os being made without valuable consideration or 
for a consideration fraudulently inadequate ; 
because it was given to secure a debt of greater 
amount than the value of the property assigned. — 
Hale r. Allnutt (1856), 18 C. B. 505 ; 25 

L. J. C. P. 267 ; 2 Jur. N. S. 904 ; 4 W. It. 637 ; 
139 E. R. 1467. 

Conveyance not disclosed.] — See Sect. 4, sub- 
sect. 6, post. 

133. Assignment by way of further security.] — 

Mrs. G. was pltf. in an action against H. for false 
representation, Sc was also pltf. in the present 
action against deft, for slander. Mrs. G. being at 
the time largely indebted to her husband, on 
May 21, 1910, executed in his favour a deed of 
assignment, whereby, alter reciting that lie had 
requested her to give him further security wliich 
she had agreed to do, she assigned to him 44 all 
that the interest, sum of money, or premises to 
which she is or may become entitled under or by 
virtue of any verdict, compromise, or agreement 
which she may obtain, or to which she may become 
party in or consequent upon the action or otherwise 
howsoever, under or by reason of same, to hold 
same . . . subject to redemption on payment of 
all moneys due to him.” Subsequently the action 
brought by Mrs. G. against II. was dismissed, with 
costs amounting to £218, but the action brought 
by Mrs. G. against deft, resulted in a verdict for 
pltf. for £200 with costs. II. thereupon in- 
stituted garnishee proceedings against deft, to 
attach the amount of damages recovered by Mrs. 
G. in satisfaction of the costs due to him in the 
first action, Sc in these proceedings Mrs. G.’s 
husband also claimed to be entitled to those 
damages under the assignment from his wife to 
him: — Held: (1) the assignment was made for 
good consideration ; (2) the assignment was not 
an assignment of a mere expectancy, or of a cause 
of action, but was an assignment of property, 
i.c. of the fruits of an action as & when recovered, 
& it was consequently not void under 13 Eliz. c. 5. 

(3) This is an action in which a judgment 
creditor, II., seeks to attach a debt alleged to be 
due from B. to Mrs. G., the judgment debtor. 
Mr. G., the judgment debtor’s husband, resists 
the attachment on the ground that the debt sought 
to be attached was before the date of the garnishee 
proceedings assigned by a deed dated May 21, 
1910, by Mrs. G., to him for good consideration, Sc 
that the judfpncnt creditor stands exactly in the 
shoes of the judgment debtor, Sc that if the judg- 
ment debtor cannot impugn the deed os between 
herself as assignor & her husband as assignee, 
neither can the judgment creditor impugn it. 
Lord Coleridge, J., in his judgment in the Div. Ct. 
agrees that this is good law, at all events in a case 
where the assignment is not voluntary, but for 
good consideration, which in my opinion is the 
case here. ... I have already said that H. 
stands exactly in the shoes of the judgment 


debtor, & that if as between her Sc the assignee, 
Mrs. G., she could not have questioned his right 
as against her to this debt, so neither can H. 
assert anything which Mrs. G., his judgment 
debtor, could have been prevented from asserting 
(Vaughan Williams, L.J.). 

(4) The co vinous assignments referred to in 
13 Eliz. c. 5 are mock assignments whereby in 
some form or other the assignor reserves some 
benefit to himself, but an out & out assignment by 
way of charge to secure an actual existing creditor 
is not within the class of assignments which are 
affected by that statute (Fletcher Moulton, 
L.J.). 


(5) The scheme of the statute is this : by it all 
conveyances & assignments made with intent to 
hinder & delay creditors are rendered void against 
all creditors hindered or delayed by their operation. 
There is, however, a proviso for the protection of 
a purchaser for good consideration without notice 
of the illegal intention. The illegal intent under 
the operative part is a question of fact for the 
jury or the judge sitting as a jury. On the ouo 
hand the want of consideration for the conveyance 
or assignment is a material fact in considering 
whether there was any illegal intent, but it is not 
conclusive that there existed any such intent. 
In the same way consideration was by no means 
conclusive that there was no illegal intent 
(Parker, J.). — Glkog v. Bromley, [19121 3 1\. B. 
474 ; 81 L. J. K. B. 1081 ; 106 L. T. 825, 0. A. 


Annotations: — A a to (1) Conid. Hambloton v. Brown, 
11017] 2 K. B. 93 ; Hosack v. Robins (1018), 02 Hoi. Jo. 
520. Befd. lie Cozens, Green r. Brlsley, 110131 2 Ch. 
478. A a to (2) Consd. Wells r. Wells (1014), 30 T. L. 11. 
437 ; German v. Yates (1015), 32 T. L. 11. 62 ; Ellis v. 
Torringtou. [19201 1 K. U. 300. Reid. County Hotel Sc 
Wino Co. v. L. & N. W. By.. [1018] 2 K. B. 261. As to (5) 
Refd. Denny's Trustee v. Denny Sc Wnrr, 11019] 1 K. IL 
683. 

Compare Bankruptcy, Vol. V., pp. 893 ct seq. 


(c) 'f-he Marriage Consideration . 

See Sub-sect. 3, post, 

C. Proof of Consideration . 

134. Transaction regarded as a whole.] — Har- 
man v. Richards, No. 107, ante . 

135. Admissibility of extrinsic evidence — To 
prove consideration.] — Whore a father, by deed, 
assigned to his son, “ in consideration of natural 
love Sc affection,” his dwelling house Sc all his 
personal estate, in an action by the son against 
the sheriff, for levying on goods, part of such estate, 
under a fi. fa. against the father : — Held : it was 
competent to pltf. to prove that by a bond, bearing 
even date with the deed of assignment, he bound 
himself to maintain his father’s wife Sc children ; 
&, the jury having found tliat it was a part of the 
same transaction, Sc that the assignment was 
bond fide , it was not void against creditors under 
13 Eliz. c. 5. — Gale v. Williamson (1841), 8 
M. Sc W. 405 ; 10 L. J. Ex. 446 ; 151 E. R. 1096. 

Annotations : — Rsfd. Levy v. Creighton (1874), 31 L. T. 1; 

He Holland, Grogs v. Holland, (1902] 2 Ch. 360. 


sale was made without the knowledge 
or consent of pltf. in the absence of 
any person representing him. Sc the 
consideration was a debt alleged to 
have been incurred some nine years 
before for board to debtor’s wife Sc 
children. Sc sundry articles Sc services 
such as a father might naturally 
contribute to his daughter's comfort 
without expectation of payment — 
Hetd: the verdict establishing fraud 


in the transfer could not be set aside 
as against evidence. — Mcdonald v. 
Ferousson (1879), 13 N. S. R. (1 K. St 
G.) 70. — CAN. 

PART I. SECT. 3, SUB-SECT. 2.- 

13S i. Admissibility of extrinsic 
evidence — To prove consideration .) — 
Where the statement of tho considera- 
tion in the conveyance is untrue, the 


onus is upon the grantee to prove 
beyond reasonable doubt that there 
was some other good consideration. St 
his own unsupported statement that 
such existed is insufficient, Sc the 
conveyance must be treated as 
voluntary, Sc therefore void under 13 
Elis. c. 6. — Gionao r. Ilkb (1898), 29 
O. H. 147 ; 26 A. It. 393.— CAN. 

a. Evidence of bond fide dealings .] 




and Voidable 


8$eL ^.—Protection rt bond fide purehaoers i for 
Subdued* 2) (/• » eub m B€ ct» fi» A* 

*♦] — A deed of settlement, in 
form voluntary, out appearing from extrinsic 
evidence to have been made for valuable con* 
federation, supported against creditors. 

A person who was in loco parentis to a married 
woman, devised to her a rentcharge for her life, & 
bequeathed certain personal property to her for 
her separate use. The will being inoperative both 
as to the real & personal estate, the heir-at-law 
A next of kin of testator made a partial sacrifice 
of their interests in order to carry testator’s in- 
tentions into effect ; the property given up by 
them being invested in the funds & afterwards 
settled upon the woman & her children. At the 
time of the Investment the husband of the woman 
was insolvent in his circumstances, & about three 
months after the elate of the settlement he became 
bkpt. : — Held : the settlement was for valuable 
consideration, A was good against the husband’s 
creditors.- Dorr r. Todhunteu (1845), 2 Coll. 
70 ; CL. T. O. 8 . 144 ; 9 Jur. 589 ; 03 K. K. 041. 

Annotation: — Held. Jte Holland, Gregg r. Holland, [1902] 

2 Oh. 300. 

Sec, generally, Deeds, Vol. XVII., pp. 335, 330. 


Hub-sect. 3. — Marriage Settlements. 

A. In General . 

Sec, generally , Settlements. 

137. The marriage as consideration — Must be 
valid marriage.] — (1) Voluntary bond, though 
given under a strong moral obligation, a marriage 
contracted, A property received, as husband, by 
a man, having a wife living at the time, void as 
against creditors. 

(2) Arrears, accrued under a voluntary bond, a 
valuable consideration, sustaining a conveyance 
against creditors. — (I djiam r. Locks (1804), 9 
Yes. 012 ; 32 E. It. 741. 

Annotation* : — A to (1) Reid. Whitaker r. Wriglif (1843), 

1 '“ l Reid. Tarter v. Hungcrford, [1917] 


Mart b* effective marriage — Reoela- 
bratlon attar Informal but valid maniage.]— A 
settlement, alter a marriage in Scotland, not 
supported against creditors in 

valuable consideration, by a recelebration rf the 
marriage in England 5 but it was sustained aa the 

consideration of an agreement to rffj? risTss^l 
parent of the other party.— Sa p. Hall U»12>, l 
Ves. Sc B. 112 ; 86 E. R. 44 ; sub mm. Be Dicken- 
son, Ex p. Hall, 1 Rose, 30, L.O. 

What constitutes lawful marriage.] oec, 
generally , Husband & Wipe. 

Absenoe of consideration— Whether alone suffi- 
cient to avoid settlement .] — See Sect. 4, sub-sect, i. 




B. Ante-Nuptial Settlements. 

139. General rule.] — One being indebted, by 
settlement before marriage, in consideration of 
the marriage, & of £10,000, his wife’s portion, 
which was supposed to be more than the amount 
of las debts at that time, conveyed all his real 
estate, & likewise his household goods, his real 
estate, alone, not being thought an adequate 
settlement in trust for himself for life, remainder 
to his wife for life, remainder to liis flret & other 
sons in strict settlement. The lady being a ward 
of Chancery, the settlement was approved of by 
the master, & the goods enumerated in a schedule. 
A. after the marriage, continued in possession of 
the goods ; after which a creditor at the time of 
the settlement, having obtained judgment, took 
them in execution : — Held .* the settlement was 
good against creditors, & the trustees entitled to 
the possession of the goods. 

An argument however is drawn from the posses- 
sion, as a strong circumstance of fraud : but it 
docs not hold in this case. It is a part of the trust 
that the goods shall continue in the house ; & 
for a very obvious reason : because the furniture 
of one house will not suit another ; Sc it was the 
business of the trustees to see the goods were not 
removed (Lokd Mansfield, L.J.). 

Here there was no intention to defraud, & 
there is a good consideration. Therefore, 1 am 
of opinion it could not be left to the jury to find 


--A. by deoil of April 14, 1843, con* 
voyod to 11. certain lundH, t lie oontddera- 
lion being expressed in the deed at) 
£02 1 Off., nut £12 l Off. only waa paid. 
At the execution of ouch din'd A. was 
cinburraffMod, a ft. fa. having boon 
iaanod agalnat- hi* good** in Feb. 1843. 
In Sent. 1840, the MheritT conveyed the 
prcmiHca to deft, by deed, reciting an 
execution ogahiNt the landH of A., 
tented July, 1 St upon thin deed 
deft, relied, treating the conveyance 
to It. an voluntary & void an again*! 
creditor* : — Held : the quetitlon of the 
deed to 11. being voluntary, & an HUCJh 
fraudulent, having Imth submitted to 
tho Jury. & they having found that it 
was t*md fUle Sc for value, there waw no 
ffuflioieut reason to dint urb Much verdict . 

r. Uuicti\ui> (1856). 6 


b. .) — Where the evidence 

•bowed that a husband hail received 
money* from hi* wife, for which nhe 
claimed to be hi* creditor, thcac 
money* having in great part i>cen 
produced by sale of her land*, A «ho 
Mubaequeutly obtained money* from 
her huffbona, which she expended In 
the nurohaao of land, a biu filed on 
behalf of the creditor* of her husband 
•coking to enforce their claim againnt 


tho property eo purchased, was 
dismissed, the ct. being satisfied with 
tho bona /Ides of tho dealings between 
the husband & wife, although there 
were some slight discrepancies in their 
evidence. — F air v. Young (1879), 26 
Gr. 544.— CAN. 

e. .] — To support against 

creditors a deed, voluntary on its 
face, the proof of valuable considera- 
tion must be clear, & free from 
suspicion. — Okaiiam r. O'Kekffe 
(1864), 16 I. Ch. It. 1— IR. 


PART I. SECT. 3, SUB-SECT. 3.--A. 

d. General rule.) — Although the 
consideration of marriage is one of the 
most valuable, still a settlement upon 
the marriage either of the settlor or 
his child is, like any other conveyance, 
liable to be impeached as void under 
13 Klix. c. 5, on the ground of having 
been made to hinder A delay creditors. 
— Commukoial. Bank of Canada r. 
Cookk (1862), 9 Gr. 524.— CAN. 

137 i. The marriage at consideration 
— Must be valid marriage .) — A convey- 
ance of land given by a man to the 
woman he marries, in consideration of 
the marriage, will bo set aside, at the 
suit of the grantor, on proof that the 


roman had a husband living at tho 
ime of the marriage, & that the grantor 
van ignorant of it. — Wilcox v. Wilcox 
nil J I 97 W T. li. HMK CAN. 


•. .] — Where it was shown that 

G. & ids wife before the marriage, 
wore living on the most intimate terms 
short of the intimacy of husband & 
wife, & that she would have accepted 
a proposal of marriage without heslta* 
tion, or any condition as to a marriage 
settlement, & that he was in insolvent 
circumstances, of w'hich fact she must 
have been aware, Sc that the settlement 
was purely voluntary on his part, St that 
she knew nothing of it until she was 
asked to sign the deed : — Held : the 
settlement was not the consideration, 
or part of the consideration of the 
marriage, A it must be set aside as 
fraudulent & void against creditors. — 
Thompson c. Gork ( 1886), 12 O. E. 
651.- CAN. 


f. I’oiet r of donor to revoke .) — 
A donation by one spouse to another 
stante matrimonio is os a general rule of 
no force or effect as against the donor 
or his or her creditors, St the donor has 
the right to recover property so given, 
St can cede this right to his creditors. 
— Van dkr Byl‘s Asbioneks v. Van 
DKB BYL (1886), 5 S. C. 170. — ft. AF. 



Impeachable by Creditors under Statute. 160 


the settlement fraudulent, merely because there 
were creditors (Loud Mansfield, C.J. ). — Cadogan 
v . Khnnett (1776), 2 Oowp. 482 ; 98 E. R. 1171. 


Cross e. Glode (1797), S Esp. 574. 
L Doe d. Dtley o* Manning (1807), 9 East, 59 ; Doe 
d. Dixon e. Willis (1899), S Moo. & P. 84. 13d. Edwards 
v. Harben (1788), 8 Term Hep, 587 ; Jarman «. Woolloton 

^ 3 Term Hep. 618 ; Holbird r. Anderson (1793), 
n Rep. 835 ; Arandell v, Phipps, Arundell v. 
Taunton (1804), 10 Yes. 139: Dewey v, Bayntun (1805), 
6 East, 257 ; Dawson v. Wood (1810), 8 Taunt. 856 ; 
Hartley v. Smith (1819), Buck, 368 ; Simpson v. Forrester 
(1889), 1 Knapp, 831 ; Doo d. Richards v. Lewis, Richards 
v. Lewis (1858), 11 C. B. 1035 : Clarke v. Wright (1861), 
6H.&N. 849; Wright e. Dickenson (1861), 7 L. T. 21. 
Mentd. Farr v. Newman (1798), 4 Term Rep. 681 ; Gordon 
e. East India Co. (1797), 7 Term Rep. 228 ; Montfort v. 
Cadogan (1811), 17 Yes. 485. 


140. .] — Purchase in the name of another, 

not a child or wife, a trust for the person advancing 
the money; unless the presumption from that 
circumstance is repelled by evidence. Under a 
covenant upon marriage by the husband with the 
trustees, in case hiB wife should survive him, to 
pay her a sum of money, she is a creditor within 
13 Eliz. c. 5. — Rider v. Kidder (1805), 10 Ves. 
300 ; 32 E. R. 884, L. C. 

A nnotations : — Consd. Barrack v. M'Culloch (1856), 3 K. & 

J. 110; Aycrst v. Jenkins (1873), L. It. 16 Eq. 275. 

Refd. George v. Bank of England (1810), 7 Price, 646 ; 

Dummer r. Pitcher, Pitcher v. Duramur (1833), 2 My. & 

K. 262 ; Sims v. Thomas (1840), 12 Ad. & El. 636 ; 

Freeman r. Tatham (1846), 5 Hare, 320; Phillips v. 

Probyn (1899), 68 L. J. Cb. 401 : lie Policy No. 6402. 

of Scottish Equitable Life Assoc. Soc., [1002] 1 Ch. 282. 

141. .] — The title of an assignee, under 

the compulsory clause of Debtors imprisonment 
Act-, 1759 (c. 28), s. 10, only commences from the 
time when the insolvent was brought lip As dis- 
charged. 

A person had, by liis marriage settlement, 
covenanted to pay 111 ,000 to his children at any 
time during the coverture, or within a month 
after his wife’s death. After her death lie went to 
prison for debt ; As, while in prison, lie gave an 
authority t-o his son As to his daughter’s husband 
to sell all his property towards paying that sum. 
They did so, As received £310. After tliat the 
person was brought up under the compulsory 
clause of the above Act, As executed an assignment : 

- — Held : on these facts, the assignee under the 
above Act could not recover this sum of £310. 

The question is, was this sum paid bond Jide f or 
was this merely a colour for the debtor to keep it 
for his own use. Si to prevent the other creditors 
from having it. If you are of opinion that it was 
as honest transaction, As that it was in discharge 
of the marriage debt, deft, has made out his 
defence. If, on the other liand, it was not bond 
fide, but only a mode of converting it for the 
insolvent’s own benefit, it remained in substance 
in liis hands. As passed to pltf. under the assign- 
ment (Coleridge,.!.).— Moore r. Eddowks (1833), 

7 C. As 1\ 203. 


142. Settlement of leaseholds — Breach of cove- 
nant after settlement.] — An underlessee of a 
dwelling house bequeathed all liis residuary per- 
sonal estate in trust for his daughter on her mar- 
riage absolutely. By a settlement made prior to 
marriage the whole fund was settled, part of it 
for the husband for life, remainder to the wife 
for life in the usual manner, Ac the rest for the 
separate use of the wife for life, with remainder 
in case she should survive her husband for her- 
self absolutely. Some years after the settlement 
a breach of the covenants in the lease was com- 
mitted, & a claim in respect of it was made by the 
representative of the original lessor against pltf., 


the under-lessor. Pltf. filed a bill for the purpose 
of having the damage in respect of the breach 
made good by the husband, or dv the fund settled 
to the separate use of the wife i — HM: the 
consideration of marriage protected the whole 
fund from pltf.’s claim. — Dxlkes v. Bro a d mbap 
(1860), 2 De G. F. As J. 666 ; 30 L. J. Oh. 268 ; 
3 L. T. 606 ; 7 Jur. N. S. 66 ; 9 W. E. 238 ; 46 
E. R. 740, L. 0. 


Annotation *: — Apld. Adamson «, Hammond (1873), L. R. 
3 P. & D. 14b RtXdT Ridgway v. Newatoad (1861). 3 
De G. F. Sc J. 474. Mentd. Re Hedsely, Small t>. Hodgely 
(1886), 35 W. R. 478; Graham v. Drummond. [1896] 1 Ch. 
968. 


143. Settlement of whole property — Settlor 
solvent at date of settlement.] — Debtor shortly 
before his marriage executed an agreement by 
which, after reciting his intended marriage, ho 
conveyed As assigned to claimant, as trustee, all 
the personal chattels As effects he then possessed 
upon certain trusts for the benefit of his wife. 
At the time of his marriage the debtor had sufli- 
cient money to pay his creditors in full, but 
shortly afterwards judgment was recovered against 
him, As his furniture was seized : — Held : the 
expression u personal cliattels Ac effects ” used in 
the agreement included the furniture of debtor, 
Ac, as the debtor was solvent at the time of execu- 
ting the agreement, Ac had no intention of do 
frauding liis creditors, the agreement was not 
void as a fraud upon his creditors. — Wknman v, 
Lyon Ac Co., [1891] 1 Q- R 034 { 00 L. .1. Q. 13. 
223 ; (14 L. T. 88 ; 39 W. R. 301 ; 7 T. L. R. 
219, D. 0. ; ajflfd., [1891] 2 Q. B. 192, C. A. 
Annotation : — Confd. He Hois, Ex p. Clough, [19041 2 K. B. 


144. Settlement of all after-acquired property.] 

— A trader, in Apr. 1808, executed a settlement 
upon his marriage, by which he settled certain 
specific chattels upon trust for the benefit of bis 
wife; Ac the issue of the marriage. The settle- 
ment also contained a covenant by the settlor 
with the trustees that all future real or personal 
estate which lie should at any time during the 
coverture be possessed of, or entitled to, or should 
otherwise acquire by devolution, gift, devise, 
bequest, purchase, accumulation, or otherwise 
Howsoever, should be conveyed Ac assigned to the 
trustees upon the trusts thereby declared. In 
1870 the settlor bought some shares in a joint 
stock co. In Feb. 1873, ho was adjudicated 
bkpt. At this time the shares were still standing 
in liis name, but the certificates were in the posses- 
sion of his wife’s father, Ac they were afterwards 
delivered to the trustees of the settlement. It 
was shown that the settlor was solvent at the date 
of the settlement ; — Held : the covenant was void 
as against the creditors, Ac the trustee under the 
bkpey. was entitled to the shares . — Jte Clint, 
Ex p. Holland (1873), L. It. 17 Eq. 115; 43 
L. J. Bey. 16 ; 29 L. T. 543 ; 22 W. R. 152. 


Annotation* : — Dbtd. Re Itols, Ex p, Clough, (1004) 2 K. B* 
769. Mentd. Re Wllcoxou, Ex p. Griffith (1883), 62 

L. J. Ch. 717. 


145 , Except business assets.] — In 1879, K.» 

bv his marriage settlement covenanted to transfer 
all his after-acquired property, except business 
assets, to the trustees of the settlement upon 
trust for the benefit of liis wife Ac children : — 
Held : the marriage settlement was not a fraudu- 
lent conveyance within 13 Eliz. c. 5. 

In order to succeed upon the contention tliat the 
covenant was void, under the statute of Elizabeth, 
against creditors, it is necessary to show that the 
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Sect. 3 . — Protection of bond fide purchasers for 
valuei Subject. 3, B.] 

wife was party or privy to the fraud (Cozens- 
Hardy, L.J.). — Re Reis, Ex p. Clough, [1904] 
2 K. B. 709 ; 73 L. J. K. B. 929 ; 91 L. T. 692 ; 
53 W. B. 122 ; 11 Mans. 229 ; sub nom. Re Reis, 
Ex p. Samuel, 20 T. L. B. 547 ; sub nom. Re 
Reis, Ex p. Trustee, 48 Sol. Jo. 500, C. A. ; 
sub nom. on appeal Clough v. Samuel, [1905] 
A. 0. 442, H. L. 

Annotations : — Raid. He Magnus, Kr p. Salaman, [1910] 2 
K. 13. 1049. Mentd. He Hart, Ex p. Green, [1912] 3 K. B. 
6 ; lie Midgloy (1913), 108 L. T. 45 ; 1U Lind, Industrials 
Finance Syndicate r. Lind, 11915] 2 Ch. 345. 

146. Exceptions to general rule — Bond enforce- 
able in certain conditions only — “ If misfortunes 
happen to husband.**] — Bond was given to the 
father-in-law of the future husband for £500 pay- 
able at a day certain but defeaaauced not to be 
put in suit but for the security of the daughter 
m case any misfortunes should happen to the 
husband, to be paid before other creditors : — Held : 
fraudulent on the face of it to disappoint creditors. 
— Wise’s Case (1725), Cas. temp. King, 40 ; 25 
E. B. 211, L. C. 

147. Bankruptcy of husband — Wife’s 

fund.] — Settlement on marriage of the wife’s 
fortune, in case of bkpey. of the husband, though 
in the form of a bond by him: but as his bond, 
affecting his property, it is void as against the 
creditors . — Ex p. Hodgson (1812), 19 Ves. 20(3 ; 
34 K. It. 495, \j. 0. 

AnnoUitions : — Reid. Ex p. Hhuto (1833), 3 Doac. & Ch. 1 ; 
Mackintosh v. Hugose, 11895] 1 Ch. 505. 

148. Settlor Indebted at date of settlement.] 

— Biscoe v. Kennedy (17(32), 1 Bro. 0. C. 17, n. ; 
28 E. B. 901. 

Annotation* Apld. Chubb v. Stretch (1870), L. It. 9 Eq. 
555. Mentd. Bolton v. Williams (1793), 2 Vos. 138 ; 
Francis v. WlgscU (1810), 1 Madd. 258. 

149. Whether settlement rendered 

fraudulent.] — Cadogan v. Kennett, No. 139, 

ante. 

150. Fund set aside for pay- 
ment of debts.] — Richardson v. Horton, No. 272, 
post. 

151. Knowledge of wife.] — Deft., 

pending an action against liim for the recovery 
of a debt, married a woman with whom he had 
cohabited for several years, Ac in consideration 
of the marriage executed a settlement of all his 
property. The ct,, upon the suit of the creditor, 
finding that the wife had knowledge of the facts, 
declared the settlement fraudulent Ac void. — 
B ULMER, v . Hunter (1809), L. B. 8 Eq. 40 ; 38 
L. J. Oh. 513 ; 20 L. T. 942. 

J {e Pennington, Ex p. Pennington 

152 . Effect of false recitals — As to owner- 

ship of property .] — Settlement sustained by the 
consideration of marriage against creditors ; not- 
withstanding false recitals, that the property was 
the wife's ; protecting also voluntary expenditure 
by the husband after the marriage in improve- 
ment by building As enfranchising copyholds; 
but not jewels A furniture, purchased by him after 


the marriage, Sc given to her. — Campion v. Cotton 
(1810), 17 Ves. 263 ; 34 E. B. 102. 

Annotations : — Apld. Fraser v. Thompson (1859), 4 De G. 

8c J. 659. Retd. He M*Burnie. Ex p. M‘Burnlo’8 Trustees 

(1852), 16 Jur. 807 ; Colombine v. Penhall, Penhall v. 

Miller (1853), 1 8m. 8z G. 228 ; Re Reis, Ex p. Clough 

(1904), 73 L. J. K. B. 929. 

153. That settlor indebted to In- 
tended wife.] — C., who carried on the busi- 
ness of a flax spinner at the S. mills in partnership 
with R., by a settlement made in contemplation 
of his marriage, after reciting that he was indebted 
to his intended wife in a sum of £20,000, cove- 
nanted to pay the sum of £20,000 to the trustees 
of the settlement, upon trust that as soon as he 
should become owner in fee simple of the S. 
mills estate, which ho had agreed to purchase, they 
should advance the sum of £20,000 to him on the 
security of the same estate ; Sc it was declared 
that the trustees should stand possessed of the sum 
of £20,000 Ac the securities for the same upon 
trust to pay the income of his intended wife 
for life for her separate use, & after her death to 
0. during his life or until he should become bkpt., 
with remainder in trust for the children of the 
marriage, Ac in default of children, for his wife 
absolutely. The recital that C. was indebted to 
his intended wife was entirely false, Ac C. was at 
the time of the marriage in insolvent circum- 
stances ; but the wife had no knowledge of the 
insolvency of her husband, Ac understood nothing 
about the recitals or the arrangements at to the 
£20,000, except that that sum was to be settled. 
C. subsequently purchased the S. mills estate, Sc 
mortgaged it to the trustees of the settlement 
for securing £20,000, but no money actually 
passed between the parties. C., Ac also his firm, 
afterwards become bkpt., Ac a bill was filed by the 
trustee in C.’s bkpey. against C. Ac his wife, the 
trustees of the settlement, Ac the trustees in the 
bkpey. of the firm, praying that the settlement 
Ac the mtge. might be set aside as fraudulent 
against the creditors ; Ac that the rights of all 
parties might bo declared : — Held : notwith- 
standing the falsity of the recitals, the settlement 
Ac the mtge. deed were valid against the creditors 
so far as concerned the interests of the wife Sc 
the children. — Kevan v. Crawford (1877), 6 
Ch. D. 29 ; 40 L. J. Ch. 729 ; 37 L. T. 322 ; 26 
W. B. 49, C. A. 

Annotations: — Confd. Mackintosh v. Pogose, [1895] 1 Ch. 

505. Re!d. He Hein, Ex p. Clough, [1904] 2 K. B. 769. 

154 . Settlement fraudulent — Both husband 

Ac wife must be parties to fraud.] — To avoid an 
ante-nuptial marriage settlement as a fraud upon 
creditors, it must be shown that both husband Sc 
wife were parties to the fraud. — Parnell v. 
Stedman (1883), Cab. Ac El. 153. 

155. -.] , Ex p. Clough, 

No. 145, ante. 

155 . Intention to defeat creditors — 

Question of fact.] — Moore v. Eddowes, No. 141, 

ante. 

157. .] — (1) A solr. Ac money 

scrivener, being in insolvent circumstances, upon 
his marriage with a woman with whom he had for 
seven years previously cohabited, by a deed of 


PART 1. SECT. 8, SUB-SECT. 3. — B. 

167 i. Exceptions to general rule — 
Settlement fraudulent — Intention to 
defeat creditors .J — Pllf. obtained dam- 
age* against deft., W., in an action 


for breach of promise of marriage ; 
« Judgment was entered for pitf. on 
Jan. 26, 1907. Earijr in OetT 1906, 
>\ . had proposed marriage to C., who, 
on Jan. 16, 1907, wrote him a letter 
alluding to the trouble he waa in, 8c 


accepted his proposal on oonditlon that 
he should settle upon her 8c her children, 
if any, $2,500 in money or property. 
On Jan. 28 he instructed a solicitor to 
prepare a marriage settlement, which 
was executed by w., C., Ac the trustees 
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settlement & arts, of agreement executed prior 
to the marriage, conveyed & assigned the whole 
of his real Sc personal estate to trustees, upon 
certain trusts, for his wife, with a joint power of 
appointment among the children of the marriage, 
including an illegitimate daughter, but reserving 
no interest to himself ; immediately after the 
marriage, the power was exercised in favour of 
the illegitimate daughter. The property re- 
mained under the control of the husband ; &, 
within two months after the marriage, a fiat in 
bkpcy. was issued against him. On a bill filed 
by the wife to establish the settlement : — Held : 
the settlement was itself an act of bkpcy., & void 
as against the assignees. 

(2) In the same case, it being objected that the 
fiat was no proof of bkpcy. as against the wife : 
— Held : the fiat, being the adjudication of a ct. 
of competent jurisdiction, is, until set aside, 
proof of the bkpcy. against all parties. 

(3) Where there is evidence of an intent to 


defeat & delay creditors, & to make the celebra- 
tion of a marriage a part of a scheme to protect 
property against the rights of creditors, the con- 
sideration of marriage cannot support such a 
settlement (Stuart, V.-C.). — Colombine v. Pen- 
uall, Peniiall v . Miller (1853), 1 Sm. & G. 
228 ; 1 W. B. 272 ; 05 E. R. 98. 


Annotations As to (3) Distd. Carter v. Hind (1853), 22 
L. T. O. S. 116 ; Fraser v. Thompson (1859), 1 Gift. 49. 
Apld. Buliner v. Hunter (1869), L. It. 8 Eq. 46 ; Re 
Pennington, Ex p. Pennington (1888), 5 T. L. It. 29. 
Reid. Goldsmith v. lltissoll (1855), 5 De G. M. Sc G. 547 ; 
Acraman v. Corbett (1861), 1 John. Sc H. 410 ; Re Reis, 
Ex p. Clough, 11904) 2 K. B. 769. Generally , Mentd. 

Jonos (1851 ). 20 L. J. Ex. 152 ; Whelan v. Palmer 
(1888), 36 W. It. 587. 


158. - .] — (l) A settlement, for 

valuable consideration, made with the intention 
of defrauding creditors, is void under 13 Eliz. 

5. 

(2) The mere fact of a settlement being volun- 
tary is not sufficient to render it void against 
creditors ; but if the settlor was at the time of 
making the settlement, not necessarily insolvent, 
but so largely indebted as to induce the ct. to 
believe that the intention of the settlement was 
to defraud his creditois, Sc some of those debts 
are still unpaid, the settlement may be set aside. 

Qu. : whether such a settlement can be treated 
os void at the suit of subsequent creditors. 

(3) A voluntary settlement, by which the 
settlor gives to the trustees of his property an 
absolute discretion to apply it in the maintenance 
Sc support of himself, his wife, Sc children or any 
of them, in such manner as they should think fit, 
is not fraudulent against subsequent creditors. 
A fortiori is such a settlement valid if for valuable 
consideration. A., being entitled to a life interest 
in the dividends of £9,000 consols, Sc being largely 
indebted, his brother agreed to pay all debts 
not charged on A. ’a life interest, upon condition 
that such life interest should be settled so as to be 
applicable for the maintenance of A., his wife, 


Sc children, or any of them, at the absolute dis- 
cretion of the trustees. This transaction having 
been carried into effect : — Held : such settle- 
ment was valid against subsequent creditors, Sc 
also against a person who was a creditor of A., 
at the time of making the settlement, Sc whose 
debt was concealed by A. from his brother, Sc was 
the only one not paid by him. 

I will in this case first consider whether a deed, 
merely voluntary, is fraudulent against subse- 
quent creditors, from the fact that it contains a 
trust to apply the interest of the property in such 
manner as the trustees should think fit, towards 
the benefit of the settlor or his wife or children. 
In such a case, the instrument being merely 
voluntary, the intention may have been to take the 
property from the creditors, Sc it may bo requisite 
to have the transaction fully investigated ; but, 
supposing the settlor to have parted bond fide, 
by the deed, with all the control over his property, 
Sc to have vested it in the trustees, in order to give 
them the absolute power to deal with it as they 
please for the benefit of himself or his wife or 
children, that could not be held to be fraudulent 
against subsequent creditors of the settlor, any 
more than if it were a settlement simply for the 
benefit of the wife Sc children of the settlor. The 
distinction is too thin to authorise the ct. to decide, 
that, because the settlor may possibly derive some 
benefit under it, the settlement must therefore 
be fraudulent (Wood, V.-U.). 

(i) During the negotiation which preceded this 
arrangement, the solr. of A.’s brother ^wrote to 
A., “ The only object of your brother is to save 
your life interest, in case anything happens to 
you, Sc to effect this, he was willing to pay your 
debts/’ Sc again he wrote to A.’s solr., “ The 
income will of course be paid to A. as long as tliis 
can safely be done ; but our conveyancer states, 
that it will be quite impossible to give A. any 
interest, however slight, without such interest 
passing to creditors in the case of bkpcy., or 
insolvency ” : — Held : these letters did not amount 
to a secret trust for A.’s benefit ; <fe that, there- 
fore, they could not affect the validity of the 
settlement. 

(5) The discretion of the trustees being abso- 
lute : — Held : the ct. could not apportion the 
income between A., his wife. Sc children, so as to 
make A.’s part of it available for his creditors. 
— Holmes v. Penney (185(1),* 3 K. Sc .1. 90 ; 26 
L. J. Oh. 179 ; 28 L. T. O. 8. 156 ; 3 Jur. N. 8. 
80 ; 5 W. It. 132 ; 00 E. It. 1035. 

Annotations: — As to (3) Apld. Re Eyre, Ex p . Kyro (1881), 

44 L. T. 922 ; Re Johnnon. Golden v. Olllam (1881), 20 

Ch. D. 389. Retd. Freeman t*. Pop© (1870), 5 Ch. Add. 

538 ; Re Anhby, Ex p. Wreford, (18921 1 Q. B. 872 ; 

Re Tetley, Kx p. Jeffrey (1896), 66 h, J. Q. B. 111. 

Generally, Retd. Re Sinclair, Ex p, Cbaplln (1884), 26 

Ch. 1). 319. Mentd. A.-G. v. Hey wood (1887), 19 Q. B. D. 

326. 

159. Sole purpose of marriage.] 

— Where there is evidence of an intent to defeat 
Sc delay creditors Sc to make the celebration of a 


on the following day. The property 
included in the settlement was 
practically the whole of VV.’s property. 
The marriage took place on the same 
day. In an action to declare the 
settlement fraudulent 6c void : — Held : 
there were circumstances of grave 
suspicion surrounding the transaction ; 
if the letter were part of a scheme, the 
fact that W. was in difflcnlty, & that 
the action was pending against him, 
& that the effect of making the transfer 
of the property would be to prevent 


recovery by pltf. upon her judgment, 
would make the transaction void under 
13 Elis. c. 6 : but, the trial judge 
having found that there was an honest 
offer of marriage, that the letter was 
genuine. Sc the wife, C.. honest in her 
statement of the oondition upon which 
she would accept the offer, pltf. could 
not succeed. — Fallis v. Wilson 
(1907), 10 O. W. R. 121, 605; 15 
O. L. It. 65. — CAN. 

g. Bill of tale of household goods 


— Valid transfer in consideration of 
marriage.] — L., a few days before his 
marriage, in 1865, executed to his 
Intended wife a bill of sale of his 
furniture Sc household goods. 6c had 
it duly filed. It reoitea the intended 
marriage Sc that it had boon agreed that 
the goods should be assigned to make 
some provision for the support of the 
intended wife. Sc purported to be made 
In puisuanoe of the said agreement Sc 
In consideration of 6s. : — Held : the bill 
of sale was not a contract or settlement 
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Sect. 3. — Protection of bond fide purchasers for 
valuer Sulj-sect. 3, B. & C. («).) 

marriage a part of a scheme to protect property 
against the rights of creditors, the consideration 
of marriage cannot support such a settlement. 

An ante-nuptial settlement, therefore, will be 
set aside under 13 Eliz. c. 5, if the ct. comes to 
the conclusion on the evidence that the marriage 
was entered into Ac the settlement executed for 
the purpose of defeating the creditors of the 
settlor. — lie Pennington, Ex p. Pennington 
(1888), 5 T. L. R. 29 ; 5 Morr. 208, C. A.; a ffg., 
S. C. tmt) now. He Pennington, Ex p. Cooper, 
59 L. T. 774. 

Annotation: — Reid. He Pels, Ex p. Clough (1904), 73 
L. J. K. B. 929. 

Limitation over on bankruptcy .] — See 

Bankruptcy, Vol. V., pp. 050, 057, Nos. 5854 
et scq. 

Settlements of wife’s property —To separate use.] 

— See 11 unhand Ac Wife. 


('. Post-Nuptial Settlements . 

{a) fn Pursuance of Ante-Nuptial Agreement. 

160. General rule.] — A settlement after mar- 
riage in pursuance of a bond or agreement before 
marriage is as good against creditors as a settle- 
ment before marriage. — Lloyd r. Pox (1070), 2 
Keb. 700 ; 81 E. It. 411. 

161. Presumption of ante-nuptial agreement.]— 

A settlement after marriage recited to be in con- 
sideration of a portion secured, shall bo pre- 
sumed to be in pursuance of an agreement pre- 
vious to the marriage, though no proof of it, & 
so good against bond creditors. — Anon. (1099), 
Free. Ch. 101 ; 24 E. It. 19. 

162. Agreement of settlement with ante-nuptial 
agreement- How far necessary.] —A settlement 
made after marriage on the wife &, children, pur- 
suant to arts, entered into previous to the mar- 
riage, though not exactly agreeing with them, 
not voluntary nor fraudulent against bond 
creditors. — B runsdkn v. Stratton (1719), Free. 
Ch. 520 ; 2 Eq. Oas. Abr. 52, 200 ; 21 E. It. 233. 

163. Lands settled not bound by agree- 

ment.] — I)., by arts., in consideration of his 
intended marriage, bearing date in 1790, cove- 
nants to settle certain lands, to bo purchased with 
a certain sum of money, to uses, in strict settle- 
ment. In 1808 he enters into bonds to the Crown. 
In 1812 he purchases lands, generally, in fee, & 
a mtge. term is assigned to a trustee to attend the 
inheritance. As the estate is then settled, in strict 
settlement, to the uses declared by the said arts, 
under which D. himself takes only ft life interest : 
~ Held : the term does not protect the inherit- 
ance of the Uv against the Crown's debt due 
from B., on the bonds, the settlement being 
voluntary, & the particular estate not being 
specifically bound by the deed of 1790. — It. v 
St. John (1810), 2 Price, 317 ; 140 E. It. 109. 


164. Effect of non-agreement — Ante- 

nuptial agreement by Infant heiress — Assets not 
withdrawn from creditors.] — A covenant by an 
infant heiress Ac her intended husband, in marriage 
arts., to settle the descended estate on the issue of 
the marriage, though effectual to defeat any 
alienation by the husband Ac wife during the 
coverture, inconsistent with the arts., is not in 
itself an alienation of the estate, Ac, therefore, 
has not the effect of withdrawing it from the claims 
of the ancestor's creditors in a suit subsequently 
instituted by them for payment of his debts. 
Qu. : whether a settlement executed pursuant to 
such arts, after the institution of such suit would 
have that effect. — Pimm v. Ins all (1849), 1 Mac. 
Ac O. 449 : 1 II. Ac Tw. 487 ; 19 L. J. Ch. 1 ; 15 
L. T. O. S. 177 ; 14 Jur. 357 ; 41 E. R. 1338, 
L. C. 

Annotations : — Reid. Dllkcs r. Broadmead (1860), 2 GifT. 

] 13. Mentd. Morlcy r. Morley, Harland «. Morley (1855), 

5 Do G. M. & G. 610 ; Re Mouat, Kingston Cotton Mills 
Co. v. Mouat, [1899] 1 Ch. 831. 

165. Ante-nuptial parol agreement — Unenforce- 
able under Statute of Frauds — Post-nuptial settle- 
ments voluntary.] — Prior to his marriage, a 
husband entered into a parol contract to settle 
liis intended wife’s property. The property was 
not settled until after the marriage : — Held : 
(1 ) the ante-nuptial parol contract was inoperative 
under the above statute, Ac the marriage was not 
a part performance ; (2) the post-nuptial settle- 
ment was voluntary, Ac the husband being greatly 
indebted at the time, the settlement was void 
as against the husband’s creditors. 

Distinction between an ante-nuptial parol con- 
tract between husband Ac wife in consideration of 
marriage, Ac an ante-nuptial parol contract between 
a third party Ac the husband for other valuable 
consideration. The ct. will enforce the latter 
after the marriage, but not the former. — W arden 
v. Jones (1857), 2 I)e Ct. Ac J. 7(5; 27 L. J. Ch. 
190; 31) L. T. O. S. 200; 4 Jur. N. 8. 2(59; 0 
VV. R. 180 ; 14 E. R. 910, L. 0. 

Annotations : — As to (1) Expld. Trowell v. Shonton (1878), 
8 Ch. D. 318. Consd. Re Whitehead, Ex p. Whitehead 
(1885), 14 (J. B. D. 419 ; Re Holland, Gregg v. Holland, 
[1902] 2 Ch. 360. Reid. Goldicutt v. Townsend (1860), 
28 Bear. 445 : M'Askie v. M’Cay (1868), 16 W. R. 1187. 
As to (2) Reid. Re Holland, Gregg v. Holland, [1902] 2 
Ch. 360. 

.] — Sec, generally , Settlements. 

166. Recited In settlement.] — Settle- 

ment after marriage of the wife’s property, reciting 
a parol agreement before marriage to such settle- 
ment. The creditors of the husband cannot set 
aside such settlement. — Dundas v. Dutens (1790), 
2 Cox, Eq. Cas. 233 ; 1 Ves. 190 ; 30 E. R. 109, 
L. C. 

Annotations : — Consd. Warden v . Jones (1857), 23 Bcav. 
487 : Goldicutt r. Townsend (1860), 28 Boav. 445 ; 
Re Holland, Gregg r. Holland, [1902] 2 Ch. 360. Retd. 
Shaw v. Jakeman (1803), 4 East, 201 ; Randall v. Morgan 
(1805). 12 Ves. 67 ; Lassonoe v . Tierney (1849), 1 Mac. 

6 G. 551 ; Surooinc v. Pinniger (1853), 17 Jur. 196 ; 
Warden v. Jones (1857), 6 W. tt. 180 ; Trowell r. Shcnton 
(1878), 8 Ch. D. 318. Mentd. Rider t>. Kidder (1805), 
10 V»*s. 360 : Sims r. Thomas, Straohan v. Thomas (1840), 
12 Ad. & El. 536 ; Bllgh r. Trodgett (1851), 5 De G. & 
8m. 74 ; Norton e. Cooper, Re Manby Ac Hawksford, 


within the meaning of C. S. IT. c. 
t\ 73, s. 1, hut was a valid transfer of 
the goods to the intended wife before 
marriage, Ac in consideration of it ; & 
that her title to the goods was there- 
fore, when the marriage took place, pro- 
tected by tho statute, notwithstanding 
her coverture. — L ets v. McPherson 
(1866). 17 C. I\ 266. — CAN. 


PART I. SECT. 3, SUB-SECT. 3.- 
C. (a). 

16 1 i. Presumption of anie-nuptu 
affresment.] — Letters forma pre-nuptii 
contract, enforceable in spite of the 
destruction, upon satisfactory evident 
of their oontents being given. — S tuab 
r. Thomson (1893). 23 O. R. 503.— CA! 


h. Evidence of parties.) — 8., 

upon the treaty for marriage with 
deft., at her suggestion, verbally 
agreed to make a settlement for her 
benefit, Ac proposed the purchase of a 
particular property for that purpose. 
After the marriage in 1870, the property 
referred to was sold, but producing a 
larger sum than was anticipated, S. did 
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Ex p . Bittleston (1856), 3 Sm. A G. 375 ; Nurse v. Dum- 
ford (1879), 13 Ch. D. 764 ; Williams r. Preston (1882), 
51 L. J. Ch. 927 ; Colonial Bank v. Whinney (1886). 
1 1 App. Cas. 426 ; British Mutoscopo A Biograph Co. 
v. Homer, [1901] 1 Ch. 671. 


167. Whether sufficient memoran- 

dum.] — (1) By a post-nuptial settlement dated in 
1873, to which the testamentary guardians of the 
wife, then an infant, were parties, after a recital 
that previously to the marriage the husband agreed 
to make such settlement of the wife’s fortune as 
was thereinafter contained, it was witnessed that 
the husband, being entitled in right of his wife 
to a reversionary interest in personalty, subject 
to the contingency of his predeceasing her without 
reducing it into possession, covenanted that on the 
fund falling into possession he A his wife would 
assign it to the trustees on the usual trusts for the 
wife, husband, & issue of the marriage, the 
husband’s life interest being determinable on 
bkpcy. The husband was not indebted at the 
time, nor was he contemplating embarking in 
trade. In 1877 the wife died. In 1898 the hus- 
band was adjudicated bkpt. In 1 899 the fund 
fell into possession. There was issue of the 
marriage : — Held : the settlement was good 
against the trustee in bankruptcy, on the grounds 
that there was no evidence of its having been made 
with intent to defeat creditors so as to render it 
void under 13 Eliz. c. 5, A no such intent ought, 
in the circumstances, to be inferred ; A that the 
deed was not voluntary, but, taken as a whole, 
constituted such a note or memorandum of the 
recited parol ante-nuptial contract in considera- 
tion of marriage as satisfied Htat. Frauds, s. 4, 
Sc enabled the contract to be enforced both against 
the settlor who signed it Sc against Iuh trustee in 
bkpcy., the recital of the contract being admissible 
in evidence as against the trustee setting up the 
statute. 

(2) FauwelL' .T., has decided on the authority 
of Re Pearson , Ex p. Stephens , No. 412, post, that 
the fact that the settlement contains a clause 
providing that [the settlor’s] beneficial interest 
should continue until he should become a bkpt., 
or assign, or attempt or affect to assign, is con- 
clusive to make the settlement fraudulent within 
the statute of Elizabeth. I do not think that the 
decision of lte Pearson , Ex p. Stephens , No. 412, 
post, is right (Vaughan Williams, J,.J.). 

(3) In each case you must look at the whole 
of the circumstances surrounding the execution 
of the conveyance A then ask yourself the 
question whether the conveyance was in fact 
executed with the intent to defeat or delay 
creditors (Vauoham Williams, L.J.). 

(4) I cannot draw the inference that this settle- 
ment was fraudulent, or made with intent to 
defeat or delay creditors, in the absence of evi- 
dence of either indebtedness by the husband at 
the date of the settlement or of an intention by 
the husband at the date of the settlement to enter 
upon a speculative business likely to result in 
insolvency (Vaugham Williams, L.J.). Re 


Pearson , Ex p . Stephens , No. 412, post , ovevd.— Ite 
Holland, Gregg v. Holland, [1902] 2 Ch. 300: 
71 L. J. Ch. 518 ; 80 L. T. 512 ; 50 W. It. 575: 
18 T. L. It. 563 ; 40 Sol. Jo. 183 ; 9 Mans. 259, 
C. A. 


Annotations :—As to (1) Conid. Hr Davion. Ex ji. MIIob, 
(1921 J 3 K. B. 628. As to (3) Rold. Carruthens r. Peake 
(1911), 55 Sol. Jo. 291 ; lie Gillenple, Kuapman t*. Gil- 
lespie (1913), 20 Mans. 311. 


168. .] — A parol ante-nuptial contract is 

not a good consideration to support a post-nuptial 
settlement as against creditors. — Goldicutt r. 
Townsend (1800), 28 Beav. 445 ; 54 E. it. 437. 

169. Post-nuptial settlement — Resettlement - 
Intention to defraud creditors.] — By settlement 
on the marriage of J. T, A I., afterwards his wife, 
a moiety of certain lands was conveyed to trustees, 
to the use of J . T. Sc his assigns for his life ; re- 
mainder to the use of 1. Sc her assigns for her life ; 
remainder to the uso of the first A other sons of 
J. T. by I. successively in tail male ; remainder 
to the use of the daughters of J. T. by I. as tenants 
in common in tail general, with cross remainders 
between them ; remainder to the use of the 
settlor, A. the father of I., his heirs A assigns for 
over. .1. T. was seised in fee of the other moiety. 
By indentures executed after the marriage, in 
1815, A to which, J. T., his said wife, A J. 0. T. 
his eldest son (then of age) wero parties, the set tled 
moiety was conveyed to a tenant for tlio purpose 
of sulVering a recovery, A the unsettled moiety, 
with other lands of which J. T. was seised in fee, 
were conveyed to trustees A their heirs ; A the 
uses of the respective conveyances were declared 
as follows : as to the first mentioned moiety, to 
the uso of J. 0. T. A his heirs during the life of 
J. T. ; remainder to the use of I. A her assigns for 
her lib* ; A, as to the same moiety after the 
determi nation of the life estates, A also as to the 
moiety A lands secondly above mentioned from A 
immediately after the execution of this conveyance, 
to tlie use of J. C. T. A his assigns for his life, 
remainder to the use of the first A other sons of 
J. C. T. successively, in tail male ; remainder to 
the use of E. T. the younger son of J. T. A his 
assigns for his life ; remainder to t he use of the 
first A other sons of the same E. T. succes- 
sively in tail male ; remainder to the use of the 
first A other sons thereafter to be horn to J. T. 
by I. or any future wife suceessively in tail male ; 
remainder to the use of M., the only daughter of 
T., A her assigns for her life ; remainder to the use 
of the first A other sons of M. successively in tail 
male ; remainder to the use of the first A other 
daughters thereafter to be born of J. T. by his 
then present or any future wife successively in 
tail male ; remainder to the use of the first A other 
sons of the body of .1. 0. T. successively in tail 
general ; remainder to the use of the first A other 
sons thereafter to be bora of the body of J. T. by 
his then present or any future wife successively 
in tail general ; remainder to the use of the first 
A other sons of the body of M. (the then only 
daughter) successively in tail general ; remainder 
to the use of the first A other daughters to be bora 


not buy. Afterwards, between Apr. 
1872, & June, 1873, S. purchased 
amongst other properties four parcels 
of land, for the alleged purpose of the 
proposed settlement ; some of the 
conveyances it was alleged were in 
error taken to S. himself, who, two 
years afterwards, conveyed the same 
in trust for his wife, but the deed was 
not registered until three years after 
its date. 9. became insolvent, A the 


assignee impeached the conveyance 
in trust as a fraud upon creditors : — 
Held : an agreement, though oral, 
had been made by the parties prior to 
the marriage, although the only 
evidence was that of the parties them- 
selves, A that the conveyances of the 
parcels to S. had been so made by 
mistake, A deft* entitled to hold the 
lands in settlement. — B oustead r. 
Shaw (1870), 27 Or. 280. — <JAN. 


k. Post-nuptial settlement — In exer- 
cise, of power under ante-nuptial 
settlement — By bill of sale.) — Where 
nothing had been done to carry out 
the covenants In the marriage settle- 
ment for nearly two years until the 
execution of a bill of s^c. which the 
husband gave to his wife two days after 
the service of a writ in an action 
against him ; he was then insolvent 
A gave the bill in order to protect her 
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Sect. 3 . — Protection of bond fide purchasers for 
vgZm: Subject 3, C. (a) & jb) i.] 

of the body of J. T. by Ids then present or any 
future wife, successively in tail general ; remainder 
to the use of J. T. in fee. The recovery was 
suffered ; A. B. being demandant, 0. D. tenant, 
& I.&J. O.T. vouchees, who vouched the common 
vouchee. J. T. was a trader, within the bkpt. 
laws, & executed the conveyances of 1815 with 
intent to delay & defraud his creditors ; but 
.T. 0. T., his son, was not privy to that intention. 
J. T. became bkpt. ; & his assignees filed a bill 
in equity to set aside the deeds of 1815, A the 
recovery ; A a decree was made, declaring the 
same void as against the creditors, A the assignees 
entitled to the lands ; it was also ordered that 
the indentures should be given up to the assignees 
to be cancelled, which was done. The assignees 
afterwards agreed io sell their interest in J. T.’s 
estates to J. 0. T. : A by indentures of July, 1821, 
made for the purpose of barring all estates tail, 
remainders, etc., in A expectant on the first 
mentioned moiety, A for limiting the same as 
after mentioned, J. (J. T., & the assignees, at the 
request A for the accommodation of J. (J. T., bar- 
gained, sold A re-leased, etc., the first mentioned 
moiety to 0. 1)., in order that he might be tenant 
to & sulTcr a recovery, which was declared to 
enure to the use of the assignees during the life 
of J . T. the father, A, from A after his decease, to 
the use of J. 0. T. in fee ; the release to be void 
on non-payment of purchase-money by J. C. T. 
The recovery was suffered accordingly, J. 0. T. 
being vouchee, A afterwards, by indentures of 
Mar. 1823, reciting payment of the said pur- 
chase-money, the assignees bargained, sold A 
released, etc., to J.C. T. the life estate of J. T. in 
the first mentioned moiety, & the fee simple in 
the other moiety. Afterwards, J. T. A his wife 
died ; A J. 0. T. sold, A, in 1840, conveyed by 
deed, the fee simple of the entirety to a purchaser 
for value. On a case stated for the opinion of 
this et., whether the eldest son of J. 0. T. had any 
what estate or interest in the first mentioned 
moiety : -Held : (1) the deed of 1815 was made 
by J. T. without consideration, A was fraudulent 
& void as against creditors by 13 Elias, c. 5, A 
nothing passed by it to J. 0. T. ; (2) if the release 
of 1815 was, under these circumstances, wholly 
vitiated, the recovery of 1815 operated, not to the 
former uses, but as a simple recovery without 
any deed to lead uses ; A J. C. T. thereupon be- 
came tenant in fee ; A, even if he had continued 
tenant in tail, his estate became a fee simple by 
the recovery A deeds of 1821 A 1823, A, conse- 
quently, his eldest son had now no interest ; 
(3) whatever order might have been made by the 
Ct. of Oh., if J. 0. T. had interposed to prevent 
the deed of 1815 (to lead uses) from being entirely 
cancelled, the recovery, as the case now stood, 
enured to tho use of J. T. for life (which interest 


passed to his assignees), with remainder to J. 0. T. 
m fee ; all the uses declared by the deed of 1815 
being void ; (4) even if, under that deed, J. C. T. 
had become tenant for life, in remainder with 
remainder to his first son in tail, yet the convey- 
ance by that deed was a voluntary conveyance 
within 27 Eliz. c. 4., & void (notwithstanding the 
recovery in 1821) as against a purchaser for value ; 
A, on the conveyance to such a purchaser in 1849, 
the interest of J. C. T., having become by the 
recovery of 1815 (for want of a deed to lead uses) 
a fee simple interest, was, by the conveyance of 
1 849, transferred to the purchaser. — Tarleton v. 
Liddell (1851), 17 Q. B. 390 ; 20 L. J. Q. B. 
507 ; 17 L. T. O. S. 211 ; 15 Jur. 1170 ; 117 
E. B. 1329 ; subsequent proceedings, 4 De G. A 
Sm. 538. 

170. In exercise of power under ante- 
nuptial settlement.] — Acraman v. Corbett, No. 
175, post. 

{b) Where No Ante-Nuptial Agreement. 
i. Settlements of Husband's Property. 

171. General rule.] — Tucker v. Cosh (1651), 
Sty. 288 ; 82 E. B. 717. 

Annotations : — Retd. Glaister v. Hewer (1803), 9 Vcs. 12 ; 

He Player, Ex p. Harvey (1885), 15 Q. B. D. 682. 

172. .] — Settlement after marriage volun- 

tary A void against creditors. — Beaumont v. 
Thorpe (1747), 1 Ves. Sen. 27 ; 27 E. B. 869, 
L. C. 

173. *.] — Bussei. v. IIammond, No. 275, 

post. 

174. .] — A husband who had £1,733 stock 

devised to him after marriage, vests it in trustees, 
for the benefit of himself for life, of his wife tor life, 
A afterwards for the benefit of his children. The 
settlement is void both as to creditors before & 
after the marriage ; & the trust estate was decreed 
to be sold, 8c applied to the payment of the 
husband’s debts. — Taylor v. Jones (1743), 2 
Atk. 600 ; 26 E. B. 758. 

Annotations: — Consd. Graham v. Furber (1854), 14 C. B. 

410. Refd. Duudos t\ Dutotis (1790), 2 Cox, Eq. Cas. 

235 ; Legard t». Johnson (1797), 3 Ves. 352; Hldcr v. 

Kidder (1805), 10 Vos. 360. 

175. Settlement on eve of insolvency.] — (l) By 

an ante-nuptial settlement, the wife’s - property 
was settled according to the joint appointment 
of the husband A wife, & subject thereto to the 
husband in fee. The wife joined in appointments 
to raise the purchase-money for other property 
which was settled on her A her husband : — Held : 
this second settlement was not voluntary. 

(2) A husband, being on the eve of insolvency, 
joined with his wife in settling property after 
their decease on their children at twenty-one, 
with a power of revocation, with the consent of 
the trustees, in the event of the birth of another 


m a creditor, 6c without any nolicitation 
or proMuro from her: — Held: the 
onus was upon claimant. & both tho 
bill of sale 6k tho ante-nuptial settle- 
ment woro void as against pltf. — 
lfe ow ££*J f>KACK <l g97 k 11 Man. I.. R. 
400.— CAN. 

PART I. SECT. 3, SUB-SECT. 3. — 

C. (b) 1. 

ITtl. General rule.} — A husband, not 
being in debt or outraged in or con- 
templating beooming engaged in basi- 
nets, bought certain land A stock from 


C., tho purchase money oomprisini 
nearly all the husband's means, 6 
procured C. to make tho conveyance 6 
assignment direct to the wife, who hai 
been married to her husband in 1861 
nthout any marriage contract o 
settlement. Tho wife mtged. th 
property to pltf. In an interpleade 
action between pltf. & defts., subse 
quent execution creditors of th 
husband, to try the title to the abov 
stock :~-HeZd : the husband, being li 
a position to make such voluntary gif 
or settlement, the conveyance wa 
good, A the property in question wa 


the wife's equitable separate estate. — 
O’Dohertv v. Ontario Bank (1882), 
32 C. P. 285. — CAN. 

176 1. Settlement on eve of insolvency .) 
— Post-nuptial settlement set aside as 
fraudulent under 13 Eliz. o. 5, although 
for valu&blo but inadequate considera- 
tion where the settlor was proved to 
have been largely indebted at the time 
of execution but not in insolvent cir- 
oumstanoes. — Shaw v. Salter (1865), 
2 W. W. A A'B. 159.— AUS. 

176 tt. .) — M. made a voluntary 

conveyance of his real estate in trust 
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child ; Sc also a proviso, enabling the trustees 
to pay the income to the husband surviving his 
wife, Sc for that purpose to postpone the interest 
of the children. Another child was bom a few 
montlis afterwards : — Held : the settlement was, 
under the circumstances, clearly intended to 
defeat creditors, Sc void against the husband’s 
assignees. — Acraman v. Corbett (1861), 1 John. 
A H. 410 ; 30 L. J. Ch. 642 ; 4 L. T. 203 ; 7 Jur. 
N. S. 624 ; 0 W. R. 409 ; 70 E. R. 807. 

Annotation .'—Generally, Mentd. Re Poyton (1861), 7 H. & 

N. 265. 

176. Settlor Insolvent.] — A voluntary settle- 
ment in favour of his wife & child by an insolvent 
settlor of his equitable reversionary interest in 
personal estate comprising stocks & shares not 
subject to an imperative trust for sale : — Held : 
void, under 13 Eliz. c. 5, as against the creditors 
of the settlor, on the ground that it “ delayed, 
hindered, or defrauded ” pltfs., who were judgment 
creditors suing on behalf of themselves, Sc all other 
creditors, from obtaining either a charging order 
upon the stocks & shares under Judgments Act, 
1838 (c. 110), s. 14, or the advantage of the 
appointment of a receiver, by way of equitable 
execution, of debtor's reversionary interest, which 
would have operated as an injunction to restrain 
debtor from himself receiving the property. 
Semble : having appointed a recoiver at the 
instance of the judgment creditor, the ct. would 
not stop short of granting whatever injunction 
was necessary to prevent debtor’s property from 
being received by his assignee to the prejudice of 
the judgment creditor. — Ideal Bedding Co., 
Ltd. »*. Holland, [1007] 2 Oh. 157 ; 76 U J. Ch. 
441 ; 96 L. T. 774 ; 23 T. L. R. 467 ; 14 Mans. 
113. 

177. Exceptions to general rule — Settlement 
supported by other consideration — Payment of 
portion.] — Russel v. IIammond, No. 275, post . 

178. Or agreement to pay.] — 

A settlement after marriage good, if it be upon 
payment of money as a portion or a new additional 
sum, or even an agreement to pay money, if 
afterwards paid. In the case of voluntary settle- 
ments Sc wills, if there is no declaration of the 
trust of a term, it results to the donor ; otherwise 
where it is a settlement for a valuable consideration 
A in the nature of a contract for the benefit of a 
wife & of the issue. — Bkown v. Jones (1744), 1 
Atk. 188 : 26 K. R. 122, L. C. 

Annotation : — field. Sidney v. Miller (1815), Coop. G. 206. 

170. .] — Settlement after mar- 

riage, if a portion paid, is on good consideration, Sc 
equal to one made before marriage. — Ramsdbn v. 
Hylton, Hylton r. Biscoe (1751), 2 Ves. Sen. 
304 ; 28 E. R. 196, L. C. 

Annotations : — Mentd. Worslcy v. Granville (1751), 2 Von. 

Sen. 331 ; Clifton v . Cookbnm (1834), 3 My. 6c K. 76. 


180. .] — Daughter entitled to a 

portion secured on land, marries clandestinely in 
the lifetime of her father. Afterwards the father 
secures the portion to the husband, on his making 
a settlement : — Held : the settlement was not 
fraudulent against the creditors of the husband. — 
Wheeler v. Caryl (1751), Amb. 121 ; 27 E. R. 
79, L. C. 

Surrender of Interest by wife.] — 

Settlement after marriage by husband on wife & 
children, on her agreeing with her friends’ privity, 
to part with her contingent interest, good against 
liis creditors. — Ward v. Siiallet (1750), 2 Ves. 
Sen. 16; 28 E. R. 11, L. 0. 

182 . Mutual surrenders by husband & 

wife.] — A feme covcrie entitled to an equitable 
estate tail in copyholds at B. executed, in Feb. 
1870, a deed declaring that such copyholds should 
be held in trust for such persons as she Sc her 
husband should jointly appoint, Sc in default for 
herself in fee. The deed was duly acknowledged 
but was not entered upon the ct. rolls of t he manor 
within six months after execution. By a deed of 
settlement dated in Mar. 1870, she Sc her husband, 
purporting to exercise this joint power, appointed 
tlio copyholds at B., Sc also covenanted to sur- 
render those & other copyholds t-o which she was 
entitled in fee, to trustees upon trust to sell, 
invest the proceeds, Sc hold the fund (in the events 
which happened) for her for her separate use for 
life, then for her husband for life, &; then for her 
children other than her eldest son. No sale or 
surrender of any of the copyholds was ever made. 
The feme covcrie had several children, & after the 
deaths of her & her husband the trustee of the 
settlement petitioned that all the copyholdH might 
vest in him for all the estate therein of the eldest 
son & customary heir, who was an infant. A 
vesting order was made according to the prayer 
of the petition : — Held : the petition for a vesting 
order must be treated as an action by the persons 
interested under the settlement t-o enforce the 
covenant therein contained for the surrender Sc 
settlement of the copyholds, Sc although the 
interchange of est-ates between the husband Sc 
wife imported a valuable consideration as between 
them, the settlement- being post-nuptial was 
voluntary as regarded the children of the marriage, 
who were strangers to the contract, Sc consequently 
the ct. would not interfere in their favour, Sc the 
order appealed from must be discharged. 

Where there is anything passing between the 
parties, as there might be said to be here between 
husband Sc wife, or as there may be said to be in 
an assignment of leaseholds, the deed is not under 
the statute in favour of purchasers fraudulent ; 
but still it is voluntary so as to be bad as against 
creditors (Cotton, L.J.). — Green r. Paterson 


for Ids wife, the effect of the convey- 
ance being to strip himself of all his 
property which would be available to 
meet his liabilities. There being evi- 
dence of a nettled purpose to defeat 6c 
delay creditors : — Iletd : the convey- 
ance must be set aside. — H art r. 
McLean (1890), 23 N. 8. R. (11 II. & 
G.) 1 . — CAN. 

176 i. Settlor insolvent .) — A married 
woman had left her husband, on account 
of his alleged adultery. Sc had not 
contributed to tho support of her or 
her children, whom he allowed to 
remain with their mother. To com- 
promise threatened proceedings, the 
husband made 6 settlement In favour 


of the wite 6c children, being in fact 
then insolvent, but neither the wife 
nor the trustees had any knowledge 
thereof : — Held : the settlement could 
not be impeached under 1 3 Kllz. c. 5. — 
Mason v. Scott (1873), 20 Gr. 84. — 
CAN. 

1. Settlement on eve of judgment .) — 
On Aug. 5, 1903, J. oommonoed an 
aotion against E. to recover a debt of 
£89 ; on Aug. 10 E. in consideration 
of natural love Sc affection & of £1 6c 
with the intention 6c effect of delaying 
J. ( assigned to his wife. pltf.. ail bis 
share Sc interest in his father's estate 
consisting of real 6c personal estate. 
On Aug. 12, judgment was signed by 


J. tor £42, 6c on 8ept. 4, tho shoriff sold 
to deft, all tho right, title 6c interest 
of E. in his father's estate for £50, out 
of which J.’s claim was satisfied. In 
a suit to administer the estate of E.’s 
father : — Held : as the assignment of 
Aug. 10 was with the bond fide Intention 
of passing the property to pltf., the 
assignment was not vola under 1 3 Eliz. 
c. 5, 6c pltf. was entitled to the share 
of E., in his father's estate subject to 
the payment by her of tho sum of £50 
to deft. — Johnson v. Johnson (1904), 
4 8. R. N. 8. W. 585.— AU8. 

m. .1 — A transfer of his 

homestead by a man to his wife, if 
made to defeat creditors, will be 
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Sect. 3 .— Protection of bond fide putvhasert for 
value : Sub-sect. 3, C, (6) i. & tt., 1 >» dr i? 

(1886), 82 Ch. D. 95 ; 56 L. J. Ch. 181 ; 54 L. T. 
738 ; 34 W. B. 724, C. A. 

Annotations : — Mnt4. Harris v. Tubb (1889), 42 Ch. D. 79; 
Btephens v. Green, Green «. Knight (1895), 43 W. lu 
46*; Carter v. Carter, [1896] 1 Ch. 62. 


13 $ , Waiver of equity to settlement 

by wife*] — Re Home, Ex p. Home, No. 121, ante. 

184. No intention to defeat or delay 

creditors.] — Re Tetley, Ex p . Jeffrey, No. 295, 
poet. 


133. Settlor solvent.] — Stephens v. 

Olive, No. 278, post 

133. .] — On an interpleader issue, a 

post-nuptial settlement, executed when the as- 
signor was perfectly solvent : — Held : not invalid 
as against subsequent creditors. — Gugen v. Samp- 
son (1866), 4 P. « F. 974. 

Annotations : — Hentd. Mason ». Wood (1875), 1 C. P. D. 63 ; 
Emmott v. Marchant (1876), 3 Q. B. D. 555. 

Settlement not conforming to ante-nuptial agree- 
ment.] — See Nos. 162-164, ante . 


ii. Settlements of Wife's Property . 

187. General rule.] — The trust created by the 
husband of the wife’s estate would not at law have 
been deemed fraudulent against creditors, nor 
even against a subsequent purchaser ; & if so, 
this ct. will not carry it further. — White v. Sansom 
(1746), 3 Atk. 410 ; 20 E. 11. 1037, L. C. 

Annotations : — Mentd. Doe d. Otley v. Manning (1807), 9 

East, 69 ; Clarke v. Wright (1801 ), 0 H. & N. 849. 

188. No provision tor wife on marriage.] — A 

husband who had made no provision for his wife, 
agrees that her fortune, which was in trustees’ 
hands, should be laid out in a purchase of lands. 
This agreement, though after marriage, not to be 
considered as voluntary, so as to be set aside in 
favour of a creditor of the husband. — Moon r. 
Kycault (1691), Proc. Ch. 22 ; 2 Eq. Cas. Abr. 
51, 478; 24 E. It. 12. 

189 . Settlement to separate use.] — The 

husband in poor circumstances, & his wife wholly 
unprovided for, settles her orphanage part in 
trust, for her sole Sc separate use, his creditors 
prior to this assignment, shall not set it aside, or 
have the interest of the money during his life, for 
this is a reasonable settlement, & such as the ct. 
would have obliged the husband to make, if he had 
sued for her orphanage part here. — H inton r. 
Scot (1730), Mos. 336 ; 25 E. It. 426. 

190. Wife an infant — Husband not in- 

debted at date o! settlement.] — Middlecome v. 
Marlow, No. 276, post . 

191. Fine covenanted to be levied — To use of 
husband In fee — Not levied for many years — 
Alteration of uses.]— (1) A. having purchased a 
freehold estate & paid part of the purchase- 
money, died intestate, leaving two daughters, his 
co-heiresses Sc next of kin. After his decease, on 
payment of the remainder of the purchase-money 
by the two daughters Sc their husbands, the estate 


| was conveyed to the two daughters as tenants in 
common. By an arrangement between the two 
daughters Sc their husbands, the freehold estate, Sc 
certain personal property, were agreed to be taken 
by B., the husband of one of the daughters, by 
whom the remainder of the purchase-money for 
the estate was recited to have been paid, as his 
share of the property, Sc a fine was covenanted to 
be levied to the use of B. in fee. The fine was 
neglected to be levied, but B. remained in posses- 
sion till his death, acting as absolute owner of the 
estate ; shortly before his death, & seventeen 
years after the covenant to levy the fine, a deed 
was executed Sc Am levied, by which the estate 
was settled to the use of B. & his wife for their 
lives successively, with remainder to their children. 
A bill by the creditors of B. to set aside this settle- 
ment as voluntary Sc fraudulent within 13 Eliz. 
c. 5, was dismissed. 

(2) Where a fine is covenanted to be levied to 
certain uses, it is competent to the parties, whilst 
it is directory, to vary the uses, but the uses must 
be varied by all the parties, & by an instrument of 
as high a degree as the former, Sc the fine ought to 
be levied to the same conusee ; &, therefore, where 
a fine covenanted to be levied to certain uses was 
omitted to be levied, Sc several years afterwards 
a fine was levied by the same conusors pursuant 
to a deed declaring other uses, Sc to a different 
conusee ; — Held : the fine operated to the uses 
of the latter deed, & not of the former. — H oughton 
v. Tate (1829), 3 Y. & J. 486 ; 148 E. B. 1271. 

192. Settlement in consideration of wife paying 
husband’s debts.] — Where husband & wife agreed 
that, in consideration of the wife’s paying her 
husband’s debts, the husband should settle all the 
moneys coming to his wife under the will of a 
relative upon her & her children, & the settlement 
was accordingly made : — Held : such a settlement 
was not void as against the trustee in bankruptcy, 
either under 13 Eliz. c. 5, or under Bkpcy. Act, 
I860 (c. 71), s. 91 . — Re Moger, Ex p. Bivington 
(1879), 41 1m T. 410. 

193. After acquired property of wife — Settled on 
husband for life — Determinable on bankruptcy or 
alienation.] — A settlement may be made of a 
legacy to which a married woman becomes 
entitled during coverture, so as to give her husband 
a life interest determinable on bkpcy. or alienation. 
— Montkfiore r. Behrens (1865), E. B. 1 Eq. 
171 ; 35 Beav. 95 ; 55 E. Ii. 830. 

Annotations: — Contd. Mackintosh r. Poprose, [1895] 1 Ch. 

505 ; Re Holland, Gregg t>. Holland, (1902J 2 Ch. 360. 

194. Settled on wife for life— For her 

separate use — Debt Incurred by wife during 
coverture.] — (1) By a post-nuptial settlement, 
made before Married Women’s Property Act, 
1882 (c. 75), property devised by will to a married 
woman for her separate use without restraint 
against anticipation was limited to her for life for 
her separate use without power of anticipation, 
remainder t<o the husband for life, remainder to 
the children. The wife after the Act & during 
coverture made a promissory note in favour of 
pltfs., Sc after the death of the husband pltfs. 
obtained judgment upon the note against the 


declared void by the ct. so far as 
to enable an execution subsequently 
obtained by one of the creditors to 
form thereon the lien or charge given 
by virtue of an execution. — A dvance 
Thresher Co. r. Ballet, 


D. L. It. 696. 

PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) ii. 

1S7 i. General rule.) — A settlement 


after marriage of the wife's fortune, if 
it be an equitable chose in action, is 
not voluntary or fraudulent, within 
the 10 Car. 1, s. 2, o. 3 (Ir.). — M'C un- 
tock e. Ashe (1833), 2 Ir. L. Ttce. N. S. 
45.— IR. 
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widow Sc an order for the appointment of a re- 
ceiver of the rents & profits of the property in 
settlement : — Held : upon the true construction 
of -Married Women’s Property Act, 1882 (c. 75), 
ss. 1, 5, 19* the property in settlement was not 
liable to satisfy the judgment, Sc the order appoint- 
ing the receiver must be discharged. 

(2) The mere fact that a settlement is voluntary 
is not enough of itself to make the settlement void 
under the statute of Elisabeth (Wills, J\). — 
Beckett v. Tasker (1887), 19 Q. B. D. 7 ; 56 
L. T. 036 ; 36 W. B. 158, D. C. 


Annotation* .—-A* to (1) Court. SoWaw ©.Welch, [1899 1 9 
q. B. 419. Rrtd. Br&umstein r. Lewis (1891), 7 T. L. R. 
946 ; Pelton v. Harrison, 118911 2 Q. B. 422 ; Be LumJey, 
Hood Bam v. Cathoart (1894), 7 R. 400 ; Re Hewett, 
Erp. Levone, [1895] 1 Q. B. 828. 


D . Settlements by Strangers. 

195. Settlement on child — In consideration of 
redemlse to father.] — Tyrer v. Littleton (1612), 
2 Brownl. 187 ; 123 E. R. 889. 

19 $. Subsequent marriage on faith of 

settlement.] — East India Oo. v . Olavell (1714), 
Gilb. Oh. 37 ; Tree. Ch. 377 ; 25 E. R. 27. 

Annotations : — Expld. George v. Milbanko (1803), 0 Ves. 

100 ; Payne v. Mortimer (1859), 28 L. J. Ch. 716. 

197. By father Sc mother — Limitations in 

mother’s favour.] — On the treaty of marriage 
between A. Sc B. the father Sc mother of B., in 
consideration of the settlement to be made by A. 
join in conveying a small estate, out of which the 
mother was dowable, to A. in fee, but no fine was 
levied ; Sc they also joined in settling another 
estate of which the father was seized in fee on the 
father for life, remainder to the mother for life, 
icmainder to the uses of the marriage. At the 
t ime of the settlement the father was indebted by 
specialty. This being a fair Sc reasonable family 
settlement. Sc not made with any view to defeat 
creditors, the limitation to the mother for life is 
not fraudulent as against creditors, within 13 Eliz. 
e. 5, more especially as she had joined in conveying 
the small estate in fee to the husband. — Jones v. 
Boulter (1780), 1 Cox, Eq. Gas. 288 ; 29 E. R. 
1170. 

Annotation : - Reid. Crofts v. Middleton (1850), 8 Dc G. M. 

& G. 192. 

198. Consideration settlement by parent of 

other party .] — Ex p. Hall, No. 138, ante. 

199. Settlement on adopted daughter.] — A 

married woman, having a power of appointment 
over certain funds, executed same by will in favour 
of her husband. The funds were handed over to 
the husband in the lifetime of his wife, Sc by him 
transferred to the trustees of a settlement made iti 
anticipation of the marriage of his adopted 
daughter. The husband survived his wife, but 


did not prove her will, Sc died possessed of property 
of only nominal value. Subsequently bis repre- 
sentative propounded the will of the married 
woman. Sc was opposed by her next of kin. A 
copy of it was pronounced for, Sc the costs of the 
next of kin ordered to be paid out of deceased’s 
estate : — Held : there was no property out of 
which such costs could be paid. — A damson v. 
Hammond (1873), L. R. 3 P. So D. 141 ; 43 L. J. 
P. Sc M. 17 ; sub nom. Adamson v. Adamson Sc 
Hammond, 29 L. T. 700 ; 38 J. P. 89. 

E, Who are within the Consideration. 

200. General rule,] — In marriage settlements 
etc., on good or valuable consideration, as between 
the immediate “ parties,” such consideration will 
run through all the limitations for the benefit of 
the remotest persons : even of those in respect 
of whom the deeds would otherwise have been 
voluntary. 

Husband on second marriage contracts to pay 
money in trust for the wife for life, Sc afterwards 
for the issue of that Sc a son by a former wife ; 
his creditors cannot come upon this against the 
son as being a voluntary disposition as to him. — 
Ithell v. Beane (1749), 1 Ves. Sen. 215 ; 1 Dick. 
132 ; 27 E. R. 990, L. 0. 

Annotations : — Contd. Price v. Jenkins (1876). 4 Ch. D. 483. 

Apid. Gale r. Gale (1877), 6 Oh. D. 144. Xentd. Andrew 

v. Wriglcy (1792), 4 Bro. C. C. 126, 

201. .] — The consideration of marriage 

runs through the whole settlement ; Sc especially 
supports every provision with regard to tne hus- 
band Sc wife. She is interested in the provision 
for her husband, enabling him to provide for her 
Sc the children ; Sc it is not affected by subsequent 
events, as the death of the wife without children.— 
Nairn v . Prowse (1802), 6 Ves. 762 ; 31 E. R. 
1291. 

Annotations: — Menfcd. Maokroth v. Symmons (1808), 15 

Ves. 320 ; Re Ligh toller, Ex p. Peake (1816), X Modd. 

346 ; Winter v. Anson (1827), 6 L. J. O. S. Ch. 7. 

202. Issue — Entail barred & property resettled 
— Postponement of Jointure by wife.] — The wife joins 
with the husband in letting in an incumbrance on 
her jointure lands, Sc barring the estate tail, Sc 
then limits the uses to the husband for life, re- 
naindcr to the wife for life, remainder to their 
daughters : the daughters are not purchasers, so 
as to shut out a judgment creditor of the husband’s 
antecedent to the barring of the estate tail, but 
the limitations to them voluntary, unless the con- 
sideration of the wife’s parting with her jointure, 
hud extended also to the limitation to the 
daughters. — Ball v. Burnford (1700), Proc. Ch. 
i 13 ; 24 E. It. 55. 

203. Post-nuptial settlement.] — Green v . 

Paterson, No. 182, ante. 


PART I. SECT. 3, SUB-SECT. 3.— D. 

n. Settlement on child — Subs* - 
quent marriage on faith of settlement— 
Settlor indebted at time .} — A father, who 
was heavily involved, executed an 
agreement to nettle all hi* property on 
his daughter on her marriage. Neither 
the daughter nor her Intended husbund 
knew of the father's position, 5c both 
married on the faith of the ante- 
nuptial agreement being carried into 
effect : — Held : in order to impeach 
such deed, it was not enough to show 
a bo he me by the settlor to defeat his 
creditor*, but it should be Bhown that 
there was Much a aoheme between the 
Hettlor, the daughter, 5c her husband ; 
5c bill to set aside a tmhscqueut settle* 

J.— VOL, XXV. 


merit executed by the father, in pur* 
nuance of the ante-nuptial agreement, 
diKinihMcd. — Sinnot v. Hockin (1882), 
8 V. L. It. 205.— AUS. 

o. Settlement by relative — Subse- 
quent marriage on faith of settlement — 
A ot a voluntary debt .) — Testator in 
order to induce A., his half brother, to 
many, promised to enter into a bond 
for £50,000, to bo paid within five 
years of testator's death, 5c interest to 
be paid to A., in the meantime. 
Relying on this promise, A. married 5c 
testator executed a deed of settlement, 
vesting the sum of £16,666 in trustees, 
for the benefit of the parties to the 
marriage, A. acknowledging such 
settlement ns in satisfaction, pro tanta % 


of the £50,000 : — Held : neither the 
£50,000 nor the £16,666 was a volun* 
tary debt. — Hay v. Comb, of Stamps 
(1911), 11 8. It. N. H. W. 304.— AUS. 

PART I. SECT. 3, SUB-SECT. 3.— E. 

200 I. General rule .] — On a petition 
after a decree absolute of divorce to 
vary the terms of an ante*nuptlal 
settlement, the ct. will not make a 
variation, though consented to by the 
other party to the marriage, where the 
variation affects an Infant interested 
under the settlement, if the ct. Is not 
dearly satisfied that the variation is 
advantageous to the Infant. — Bohns r. 
Bohns, (1924] 1 D. L. It. 462; 1 

W. W. It. 498.— CAN. 


N 
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Sect. 3 . — Protection of bond fide purchasers for 
value: Sub-sect. 3, E. Sect. 4; Sub-sect. l.J 

204. Issue of former marriage — Settlement by 
widow on remarriage.] — N ewstead v. Searle, 
No. 650, post. 

See t also t No. 200, post. 

205. Settlements of widower on re- 

marriage.] — I tiiell v. Beane, No. 200, ante. 

206. .] — A settlement by a widower 

on remarriage in voluntary as regards a daughter 
by a previous marriage. 

As to the daughter by the previous marriage we 
must remember this is a case of a widower’s 
disposing of his property, not of a widow providing 
for children of a former marriage. This seems to be 
covered by authority ; in Re Cameron & Wells , No. 
659, post % Kay, J., held that a conveyance made 
under similar conditions was void under 27 Eliz. 
c. 4. The effect will bo the same under 13 Eliz. 
c. 5 (Warrington. J.).— Oarrutiiers v. Peake 
( 1011), 55 Sol. Jo. 201. 

207. Stranger — Voluntary.] —Covenant in mar- 
riage articles in favour of a stranger : — Held : 
merely voluntary, Sc not to be supported by the 
marriage consideration. — S utton v. Chetwynd 
( 1317), 3 Mer. 249 ; 30 E. It. 90. 

Annotations: — Consd. Clarke v. Wright 11801), 0 II. & N. 

849. Apprvd. Pc Mestr6 r. West., (1891} A. C. ‘204. 

Reid. Davenport v. Bishopp (1846), 1 Pb. 098 ; Voylo v. 

Hughes (1854), 2 Sin. & G. 18; Cramer v. Mooro (1855), 

25 L. T. O. S. 31 ; A.-G. v. Jacobs Smith, [1895] 2 Q. B. 

341. 


208. Collateral relations — Niece adopted as 
daughter — Voluntary.] — A lady being indebted to 
pltf. at the time of marriage, settled all her real & 
personal property, with the exception of jewels 
Sc furniture exceeding in value the amount of her 
debt, upon failure of issue of the marriage, in 
favour of certain collateral relatives, including a 
niece whom she had adopted as her daughter. 
The lady survived her husband, & died without 
issue, leaving no assets : — Held : the settlement, 
so far as it was made in favour of collaterals, was 
voluntary, & must be set aside to the extent of 
pltf.’s debt. — S mith v. Cherrill (1867), L. R. 
4 Eq. 390 ; 30 L. J. Ch. 738 ; 10 L. T. 517 ; 15 
W. R. 919. 

Annotation: — Reid. Denison v. Tattersall, Denison v. 

Cropper (1808), 18 L. T. 303. 

Compare Part II., Sect. 3, sub-sect. 2, B. (e) 
iii., post. 


Sect. 4.— FRAUDULENT INTENT AND EVIDENCE 

THEREOF. 

Sub-sect. 1. — In General. 

209. Question of fact.] — Ingliss v. Grant, No. 
40, ante. 

210. .] — The question left to the jury was, 

whether It. had conveyed the property in question 
to the lessors of pltf. with a fraudulent view, or to 
prevent his bond fide creditors from obtaining their 


204 1. Issue, of former marriage — 
Settlement bg widow on remarriage . \ — 
A settlement providing for the children 
of a widow who is about to marry 
ugaiu Is made on valuable considera- 
tion. if the Kettle moot, 1h a marriage 
contract, the valuable eoiiHlderation 
being the contract of marriage ; & is 
within 13 Klix. o. 6, if the settlor 1h 
indebted nt the time, but only in rela- 
tion to liabilities existing at the time 
of marriage. — R hunhkill v. Ander- 
son (1912), 31 N. Z. L. It. 1018.— N.Z. 

PART I. SECT. 4, SUB-SECT. 1. 

2091. Question of fact. J— The ques- 
tion of foot which the Judge has to loave 
for t.be jury alone to ascertain, is whether 
an assignment is of a feigned, eo vinous 
Sc fraudulent character, made with that 
purposo it intent, Sc with a colourable 
& feigned consideration ; or, on the 
contrary, was it made bond fide Sc on 
a good consideration. — Takratt v. 
Sawyer (1835), 1 N. 8. Jt. (Thom.) 
46.— CAN. 

209 11. .] — Although a valuable 

consideration be specified in the deed, 
it is a question for tho Jury whether 
the same Is real or fictitious. — Dok d. 
Barlow *>. Hatfield (1843), 4 N. B. 11. 
(2 Kerr) 122.— CAN. 

209 iU. .1 — Although the bona 

fides of a trust deed is a question for 
the Jury, & has been so left to them 
by tho judge, yet the ct. will set aside 
the verdict whero tho evidence does 
not appear sufficient to warrant the 
inference of fraud which the jury have 
drawn. — Burnham v. White (1844), 
4 N. B. It (2 Kerr) 571.— CAN. 

909 hr. .1 — Where a deed under 

which pltf. claimed was In several parts 
Illegible, & contained no sufficient de- 
scription of the part of the lot intended 
to be oonveyoa. Sc there was strong 
evidence that the doed was made to 
defeat creditors, the ct. set aside a 
verdict for pltf., rendered in opposi- 


tion to tho Judge’s charge. —Dok d. 
McDonald v. McDonald (1846), 2 
U. C. H. 267. —CAN. 

209 v. .] —Tho fact of the lessor 

of pltf. having failed to record his 
deed for seventeen years, together 
with acts Sc acknowledgments by him 
inconsistent with his title, subsequent 
t-o tho making of tho deed to him, are 
ovidonoo for the jury against its validity 
as u bond fide conveyance. — McKin- 
non’s Lessee r. McDonald (1853), 
2 N. 8. It. (James) 7.— CAN. 

209 vi. -.] — Whero debtor mtgod. 

all ills personal property including the 
most trilling articles, to secure a dobt 
very small in proportion to their value : 
— Held : although no evidence of value 
was given, Sc the bona tides of the debt 
was not disputed. It should have been 
loft to the jury to say whether these 
circumstances were not suffioiont to 
show that the doed was made, not for 
the security of the assignee, but for the 
purposes of debtor, & to shield his pro- 
perty from other creditors. — Fleming 
v . McNaugiiten (1858), 16 U. C. It. 
194.— CAN. 

209 vil. .] — Howell c. MoFar- 

LANK (1858), 16 U. C. It. 469.— CAN. 

209 viii. .] — Gidney v. Titus 

11 N. 8. It. (2 It. &C.) 561.— 

CAN. 

209 ix. .] — Whero the question 

os to whether a bill of sale was fraudu- 
lent or not was fairly left to the Jury, 
the ct. refused to disturb their verdict. 
— Ferouson v. Johnston (1879), 19 
N. B. U. 279. — CAN 

. 209 e. .] — No certain rule can 

bo laid down as to what is an honest 
transaction or the opposite. Every 
oase must staud ou its own footing, & 
tho ct. or jury must oonaider whether, 
having regard to all tho circumstances, 
the transaction was a fair one Sc was 
intended to pass tho property for a 
good Sc valuable consideration. — 


I)ok d. Jones v. Nevkrs (1879), 18 
N. B. It. (2 P. Sc B.) 627.— CAN. 

209 xi. .] — Holmes v. Bonnett 

(1889), 21 N. S. It. (9 It. Sc G.) 497 


209 xii. .1 — Bourque v. Logan 

(1893), 26 N. S. It. (14 R. & G.) 1.— CAN. 

209 xiii. . ] — Whero the facts 

which must govern the ct. in coming 
to a conclusion are different in each 
case, while an Isolated fact may not be 
sufficient to induce the ct. to set aside 
a transaction as fraudulent, a com- 
bination of facts may irresistibly lead 
to that conclusion. — Delong v. Gillis 
(1898), 31 N. 8. It. (19 R. & G.) 61.— 
CAN. 

209 xiv. .] — Bentley v. Morri- 

son (1910), 9 E. L. 11. 135. — CAN. 

209 xv. . J — Tho question is always 

whether there was an actual intent to 
defeat, hinder, or delay creditors ; & 
tho circumstances that the oonvey&noo 
is made booause of a belief that there 
is a legal obligation to convey is 
sufficient to negativo any intent to 
defraud. — Bank of Montreal v. Stair 
(1919), 44 O. L. R. 79 ; 15 O. W. N. 
146.— CAN. 


xutf xvi. .j — The question of in- 
tent is one of fact to bo determined upon 
the oiroumstanoes of each case. Tho 
ot. is not bound to find that there was 
an intent to defeat creditors from the 
mere fact that the necessary conse- 
quence of what debtor did was to de- 
feat creditors. — D avis v. Cavers, 
(1923J 1 D. L. It. 883 ; I W. W. R. 
27 4.“- CAN. 


ZUV XVU. . J — BEBILLKAU V. SYKES, 

(19231 1 W. W. R. 537.— CAN. 


209 xviii. .] — O’Connor v. Ber- 

nard (1838), 2 Jo. Ex. Ir. 654.— IR. 


p. Misdirection.] — Clark v. 

Morrell (1862), 21 U. O. It. 596. — CAN. 


Where pltfs. * counsel 
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just debts* & the jury had negatived all fraud. 
The question, therefore, was properly left to them, 
& set at rest by their verdict (Best, C.J.). — 
Poe d. Dixon v. Willis (1829), 5 Bing. 441 ; 
3 Moo. & P. 24 ; 7 L. J. O. S. C. P. 170 ; 130 E. It. 


1131. 

Annotations: — Mentd. Doe d. Harris v. Saunder (1830), 
5 Ad. 8c El. 064 ; Williams v. Phillips (1881), 8 Q. B. D. 
437. 


211. •] — (1) H., by settlement after mar- 

riage, in Julyi 1853, assigned or purported to 
assign, all the real Sc personal estate to which he 
was entitled in right of his wife, upon trust for her 
separate use for life, Sc afterwards for her children ; 
with a power to the trustee, at her request, to raise 
a certain sum for the payment of his, the husband's, 
debts. Previously to making such settlement II. 
was indebted to pltf. who, in Mar. 1854, entered 
up judgment against him for the amount. The 
personal estate, which was the subject of settle- 
ment, was by a decree of Jan. 1854, in another 
cause ordered, to bo transferred to the trustee of 
the settlement. Sc the residue was so transferred. 
Pltf. having obtained a charging order, iiled a bill 
on behalf of himself & all other creditors, praying 
that the settlement might be set aside as fraudu- 
lent Sc void against the creditors ; or, at all events, 
so far as it affected the real estate. At the hearing 
the case against the personal estate was abandoned, 
Sc relief sought against the real estate only. It 
was not proved that there was any real estate : — 
Held: pltf. was bound to show not only that he 
was a creditor, but that the settlement did actually 
put property out of the reach of creditors. 

(2) Pltf. not having proved that If. was in- 
debted to the extent of insolvency, or that the 
object of the settlement was to defeat or delay 
creditors, the bill was dismissed with costs. 

(3) Semble : on a bill to set aside a conveyance 
of real Sc personal estate, the ct. will not exert its 
authority to set aside the deed partially, for 
example, as to the real estate only. — Turnley v. 
Hooper (1850), 3 8m. Sc G. 349 ; 28 L. T. O. 8. 
02 ; 2 Jur. N. 8. 1081 ; 5 W. It. 1 ; 05 E. It. 
089. 

212. -.] — A trader, in consideration of 
advances in cash Sc goods, assigned all his stock to 
defts., to secure such advances Sc also a debt 
previously due to them. The goods so assigned 


comprised all his property, except some household 
furniture Sc book debts. In an action by the 
assignees of the trader to recover the value of the 
goods seized under this bill of sale, the judge left 
it to the jury, with very strong observations, to 
say whether they would infer an intent to defeat 
Sc delay creditors. — Pennell v. Dawson (1850), 
18 C. B. 355 ; 139 E. R. 1407. 

Annotation : — -Retd* Pennell v, Reynold! (1801), 11 C. B. 

N. S. 709. 

213. — Sutton v. Bath, No. 388, post. 

214. .] — Hale v. Saloon Omnibus Co., 

No. 383, post. 

215. .] — Thompson v. Webster, No. 308, 

post. 

210. -.] — Henderson v. Lloyd, No. 380, 

post. 

217. .] — The insertion in a bill of sale 

knowingly of a wrong sum does not necessarily 
invalidate the security as against creditors, if it 
be done without fraud, Sc with the intention of 
making the security available only to the extent 
of the sum actually due. 

The governing statute on this point is 13 Eliz. 
c. 5, but that statute speaks of a fraudulent deed, 
Sc this is expressly found not to be fraudulent 
(Blackburn, J.). — Biddulpii v. Goold (1803), 2 
New Hep. 420 ; 11 W. It. 882. 

218. .]— . lie Wise, Exp. Mercer, No. 398, 

post. 

249. .] — Where a debtor conveyed all his 

real estate upon trust to sell Sc pay off his debts, 
Sc as to any ultimate surplus to pay the name to 
trustees to be held by them in trust for the separate 
use of his wife for life, Sc after her decease in trust 
for their children in equal shares as tenants in 
common, in a suit by a subsequent purchaser for 
value, at a sale in execution, of the grantor’s 
interest in some lands comprised in the convey- 
ance : — Held : (1 ) the deed of conveyance was not 
revocable, there being an ultimate trust for the 
benefit of wife Sc children ; (2 ) it was not void as 
intended to delay or defeat creditors ; (3) not 

being fraudulent in fact, it was not fraudulent in 
law Sc void against creditors under 13 Eliz. c. 5, 
no intention to delay or defeat creditors being 


askod the judge to instruct the jury as 
to what constituted fraud under Btat. 
Eliz., 6c the judge refused to define 
fraud to the jury as requested : — Held : 
the refusal of the judge to charge the 
jury as requested amounted to mis- 
direction. — Griffiths v. Bosoowitz 
(1891), 18 S. C. It. 718.— CAN. 

r. Unregistered bill of sale.) — It Is 
an arrangement not to register 8c not 
the fact of non -registration which 
raises a presumption of intent to 
defeat. — Be Israel, Kx p. Official 
Assignee (1895), 16 N. 8. W. B. 93. — 
AUS. 

s. Badges of fraud.) — Colton 

v. Harris (1897), 30 N. S. 1L (18 
R. 8c G.) 112.— CAN. 

t. Proof of.) — Fraudulent intention 
is a material ele m ent in an ac&km to 
set aside a conveyance as being volun- 
tary 8c fraudulent against creditors. 
8c where it does not exist, the action 
cannot succeed. The fact that the 
result of a conveyance is to defeat 
creditors is not necess a rily proof that 
the intention of grantor in m a kin g it 
was fraudulent.— C akb r. CosniLD 
(1890), 20 O. It. 218.— CAM. 


a. .) — R. v. Hii aw (1895), 31 

N. a. It. (19 11. 6c G.) 534.— CAN. 

b. .} —Where a conveyance by a 

married woman of alleged separate 
property is attacked as a device to 
defraud creditors, it must be clearly 
shown that the grantee had knowledge 
of the device at the time the security 
was given. — H aiitlbn v. Adams (1890), 
40 N. 3. K. 96.— CAN. 

o. .J — Where the consideration 

for a deed la, at most, meritorious, 6c 
in the absenoe of valuable considera- 
tion, the rule requiring the party 
attacking the deed to prove fraud does 
not apply.— M cNeil v. MoFhee ( 1898), 
31 N. B. U. (19 It. 8c Q.) 140.— CAN. 

d. .j — M iller r. MoCuaig (1899), 

13 Man. L. R. 220.— CAN. 

t. .) — Newton v. Bergman 

(1901), 21 C. L. T. 485; 13 Man. 
L. R. 563.— CAN. 

f. .) — Merchants Bank ok 

Canal a v. Hoover (1907), 5 W. L. U. 
516.— CAM. 

g. .] — Morton v. Thomas (1915), 

49 N. 8. R. 252.— CAM. 


h. .J — Hhkpakd v. Shepard, 

11924] 3 1). L. it. 560.— CAN. 

k. .] — In order to defeat a 

voluntary grant of land, It Is not 
necessary, under 13 Kllz. o. 5, for a 
creditor impeaching the transaction 
to show that the Intent of grantor was 
fraudulent. It Is sufficient if the effect 
of the grant Is to hinder 6c defeat the 
claims of grantor’s creditors. — H akrop 
v. Choker (1672), Mac. 800.— N.Z. 

l. Creditors delayed or hindered — 
Proof of — Where transaction not volun- 
tary.) — In 1876, a marriage being con- 
templated between deft. 6c M., deft.’s 
father proposed that M. should erect 
a house, which he bad intended build- 
ing, on a lot belonging to tho father, 
who agreed to oonvey the s&mo to his 
daughter as a marriage portion. This 
M. assented to, 6c the marriago took 

£ lace. The year following M. built tho 
ouss 6c his father-in-law conveyed the 
lot to deft. In 1880 M. became in- 
solvent. 6c proceedings wore taken by 
his assignee to have the transaction 
declared fraudulent as against creditors, 
under 13 Eliz. o. 5 : — Held : no fraudu- 
lent intention was show n on tho part 

N 2 
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Sect. 4 . — Fraudulent intent and evidence thereof: 
Sub-sects. 1 & 2, A., B. & C.] 

shown ; (4) it was not void under 27 Eliz. c. 4, 
as against a purchaser for value under New South 
Wales District Courts Act, 1858, ss. 78, 79. The 
subsequent sale for value not being by the volun- 
tary grantor, no presumption arose that the prior 
grant was fraudulent. — G odfrey v. Poole (1888), 
13 App. Cas. 497 ; 57 L. J. P. 0. 78 ; 58 L. T. 085 ; 
37 W. It. 357 ; 4 T. L. It. 414, P. C. 

Annotation : — Generally, Mentd. Jones v. Barnett, (18991 1 
Ch. 611. 

220. .] — lie Holland, Gregg v. Holland, 

No. 107, ante. 

221. .]— Glegg r. Bromley, No. 133, ante. 

222. Unregistered bill of sale.] — Morris v. 

Morris, No. 303, pout. 

Creditors' trust deeds .] — See Sect. 2, sub- 
sect. 3, A., ante. 

— _ Grantor continuing In possession .] — See 

Sect. J, nub-soot-. 0, A., post. 

223. Creditors delayed or hindered — Creditors 
prevented from obtaining charging order — Or 
equitable execution.] — Ideal Bedding Co., Ltd. 
v. Holland, No. 170, ante. 


SiTR-sErr. 2. - -Absence of Consideration. 

A. In General. 

224. Absence of consideration— Whether con- 
clusive of fraud.] — Every voluntary conveyance 
is not therefore fraudulent, but a voluntary convey- 
ance, if there was a reasonable cause for the 
making of it may bo good A valid even against a 
creditor (per Our.). — Sag it a r y v. Hyde (1088), 
2 Vein. 44 ; 23 E. B. 039, L. O. 

225. .] — Beckett v. Tasker, No. 

194, ante. 

226. .J — Glegg v. Bromley, No. 133, 

ante. 


voluntarily though for a daughter : — Held : to be 
assets in favour of creditors. 


I know of no case on 13 Eliz. c. 5, where a man 
indebted at the time makes a mere voluntary 
conveyance to a child without consideration & 
dies indebted but that it shall be considered as 
part of his estate for the benefit of his creditors. . . . 
A man actually indebted & conveying voluntarily 
always means to be in fraud of creditors I take it 
(Lord Hardwicke, C.). — Townshend (Lord) v. 
Windham (1750), 2 Ves. Sen. 1 ; 28 E. It. 1, L. O. 


Annotations : — Consd. Holloway v. Millard (1816), 1 Madd. 
414 ; Scarf v. Soulby (1849), 1 H. & Tw. 426 ; Re Guedalla, 
Lee v. Guedalla’s Trustee, (1905] 2 Ch. 331. Retd. Ward 
v. Shallot (1750), 2 Vos. Son. 16; Holmes v. Coghill 
(1806), 12 Ves. 206 ; Doc cl. Otlov v. Manning (1807), 9 
East, 59; Ewart v. Ewart (1853), 11 Hare, 276 * Be 
Roper, Roper v. Doncaster (1883), 39 Cb. D. 482 ; Re 
Power, Re Stone, Acworth v. Stone, [19011 2 Cb. 659. 
Mentd, Hurst v. Winchelsea (1759), 2 Kcny. 444 ; Thorpe 
v. Goodall (1811), 17 Ves. 460 ; Platt v. Routh (1840), 
6 M. & W. 756 ; Patch v. Shore (1862), 2 Drew. & Sm. 
589 : Re Dixon, Penfold v. Dixon, [1902] 1 Ch. 248 ; 
Re Hadley, Johnson t>. Hadley, [1909] 1 Cb. 20 ; O’Grady 
v. Wilinot, [1916] 2 A. C. 231. 


See, also. No. 235, post. 

228. Inadequacy of consideration.] — It., a 
married man, by a deed dated in Dec. 1815, in 
consideration of £500 expressed to be paid to him 
by L., his wife’s father, settled certain reversionary 
real estate upon trusts for the benefit of his wife & 
children, & under a power in that deed the property 
was sold for £4,300. This sum was afterwards 
invested in stock, & by a deed of May, 1840, the 
trusts thereof were declared, being trusts corre- 
sponding with those of the deed of Dec. 1845. 
A bill was filed by a judgment creditor of K. 
impeacliing the latter deed only ; — Held : (1) the 
consideration was illusory, A the whole transaction 
fraudulent A void against creditors ; A (2) it was 
competent to the pltf. to impeach the latter deed 
only, not claiming his lien as a judgment creditor. 
— Goldsmith v . Bussell (1855), 5 De G. M. A G. 
547 ; 25 L. J. Oh. 232 ; 24 L. T. O. 8. 285 ; 1 
Jur. N. S. 985 ; 3 W. K. 218 ; 43 E. R. 982, L. O. 

Annotations : — As to (l)Reld. Roesc River Silver Mining Co. 
r. Atwell (1869), L. R. 7 Eq. 347. Generally, Mentd. 
Ponsford r. Widucll, [1869] W. N. 81 ; Rc New Zealand 
Mid. Ry., Smith r. Lubbock, [1901] 2 Ch. 357. 


227. Grantor indebted.] — A general ^ Settlements. 

power of appointment given over an estate in 229. General rule.] — Naylor r. Baldwin 
lieu of a present interest in it having been executed (1039), 1 Bep. Ch. 130; 21 E. B. 528. 


of M.» A any knowledge by deft., or her 
father was distinctly negatived by the 
evidence, A the transaction could not 
lm impeached. — Davidson r. Mauuihk 
(1882), 7 A. R. 98. —CAN. 

m. .] — A trans- 

action is not fraudulent where it is not 
voluntary, but brought about by 

I treasure. A is for vuluublc considers - 
Ion, A the mere fact it It U shown of 
creditors being delayed, will not 
dispense with proof of intent to delay. 
— Allan r. MuTavish (1883), 8 A. R. 
4 10,— CAN. 

n. Family transactions .) — Although 
family t ransact ions, by which creditors 
are defeated, are ordinarily looked 
upon by the et. with a good deal 
of suspicion, yet when the evidence is 
clear A satisfactory they will not be 
set aside. — McDonald r. McQueen 
(1803), 9 Man. L. R. 315.— CAN. 

o. .1— Strong suspicion that a 

father’s appointment to his son was 
for the father’s benefit, A was a fraud 
upon the power, does not sufltoe to 
avoid the transaction. — Hamilton v . 
Kikwan (1845), 8 I. Kq. 1L 278; 2 
Jo. A Lat. 393. — IR. 


PART I. SECT. 4, SUB-SECT. 2.— A. 

224 i. Absence of consideration — 
If'Aet/ier conclusive of fraud .}— When a 
voluntary conveyance has the effect 
of defeating creditors it will be set 
aside, A it is not necessary to adduce 
evidence of fraud. — Cunningham r. 
Curtis (1897). 5 B. C. R. 472 — CAN. 


PART I. SECT. 4, SUB-SECT. 2.— B. 

229 1. General rulr.] — A person 
against whom several executions for 
small amounts were in the sheriff’s 
hands, A whose ohattel properly when 
sold by the Bhoriff was not sufficient to 
pay these executions, made a settle- 
ment. of the only real estate he had in 
trust for his wife A children : — Held : 
fraudulent A void. — Goodwin v. Wil- 
liams (1856), 5 Gr. 539.— CAN. 

229 ii. .1 — There need not in the 

case of a voluntary settlement be proof 
of an actual A express intont to defeat 
creditors ; a settlement by a debtor of 
the whole of his property available for 
payment of a debt is fraudulent A void 
against that debt. — Holmes v. Holmes 
(1913), 24 W. L. R. 720 ; 4 W. W. R. 


1065 ; 10 D. L. R. 73 ; 6 Sask. L. R. 
79.— CAN. 

229 iii. .] — Where the effect of 

a conveyance of land was merely to 
transfer the ownership from husband 
to wife A the conveyance was made for 
the purpose of defeating an expected 
A impending execution, the grantee, 
wife of grantor, knowing that it was 
ponding A knowing all the facts A 
knowing that her husband had no 
other property to satisfy the judgment : 
— Held: the conveyance was fraudu- 
lent. — Hopkinson r. Westerman 
(1919), 16 O. W. N. 5 ; 45 O. L. R. 
208 ; 48 D. L. R. 597.— CAN. 

229 iv. .] — Where a husband 

caused property, for which ho alone 
had paid, to be conveyed to his wife 
in order to defeat A delay creditors, A 
the wife had notice of the fraudulent 
latent :— .* the legal estate as 
against the husband’s creditors passed 
to the wife, A she held the property 
subject to the payment of creditors, A 
her claim to the property would stand 
as between her husband A herself. — 
Doty r. Marks (1923), 65 O. L. R. 
147 ; 3 D. L. Tl. CR7.— CAN. 


Part I. — Conveyances Impeachable by Creditors under Statute. 181 


2S0. .] — Howies r. Pennet, No. 158, 

ante . 

231. — .] — Barrack t\ MTulloch, No. 80, 

ante. 

232. — .] — Freeman r. Pope, No. 301, post. 

233. Settlement on child — Settlor Indebted.] — 

Sneed r. Culpepper (Ja>rd A: Lady), No. 21, 

ante. 

234. Settlor not Indebted.] — One not. in 

debt, nor then a trader, makes a voluntary settle- 
ment on a child, & afterwards becomes a trader 
Ac a bkpt. ; this settlement not liable to the 
bkpey. — L illy r. Osborn (1734), 3 P. Wms. 298; 
2-4 K. K. 1073. 

Annotation * : — Raid. Glalster r. Hewer (1802), 8 Vos. 105 
Mentd. Banka r. Farquharson (1752), elted In 2 Hov. 
Supp. p. 178. 

235. Settlement In favour of strangers— Settlor 
not indebted — No intention to defraud.] — A volun- 
tary settlement in favour of strangers, by one not 
indebted at the time, nor meaning a fraud, good 
against subsequent, creditors.— Holloway r. 
Millard ( 1810 ), 1 Madd. 414 ; r »0 K. it. 152. 

Annotation* : — Held. Mackey r. Douglas (1872), L. H. 1*1 
Eq. 106. Mentd. Angell v. JJatvson (1839), 3 Y. A C\ 
Ex. 308. 

238. Consideration partly meritorious —Falsely 
recited as valuable.] — (l) in a settlement exe- 
cuted by a person in embarrassed circumstances, 
being in part merely meritorious, but untrue! y 
recited as valuable, where the operation of the 
deed was to withdraw property from the creditors 
of the settlor, the ct. declared the deed invalid 
as against creditors, A set it aside. 

(2) Semitic: advances made by a parent to a 
child, which formed a debt* but bail ceased by 
lapse of time to bo a legal obligation, are yet a 
sufficient consideration to support a deed by way 


of family arrangement, but not against creditors. 
— Penh all r. Klwin (1853), 1 Nm. & O. 258 ; 

1 W. It. 273 ; 85 E. It. 112. 

(\ Gifts. 

237. Grantor continuing in possession.] — A 

man made a gift of his goods of intent- to defraud 
his creditors, & yet continued the posse salon of 
them, A took sanctuary As died there ; now his 
oxors. having t he goods were charged towards tho 
creditors. — Anon. (1 178), ('ary, 18 ; 21 E. It. 10. 

238. To children - Gift of money.] —Puffin »». 
Furness (1729), (’as. temp. King, 77 ; 25 E. It. 
232. 

239 . Without knowledge of bad circum- 

stances — What court will consider.]— Bill against 
children for discovery of Hums advanced to them 
pendente life , by their father, all insolvent, exe- 
cutor ; it appeared on the answers that two of 
them received £500 each on their marriages, that 
two others rereived £500 each for their main- 
tenance :** Held : the two last should refund 
although they denied knowledge of their father's 
insolvency. 

As to the two other children, it- struck me at 
first- as a hardship to make the children refund . . . 
but on consideration I think no man has such a 
power over his own pro|M»rty, to dispose of it so 
as to defeat his creditors, unless for consideration 
the* statute (13 Eli/., c. 5] extends to all cases 
except where this is good consideration A- hand 
fide % blood has been held not to 1 m* a good con- 
sideration. 1 have no doubt- but that this volun- 
tary gift proceeded from aflectioii getting the 
better of justice. The transaction smells of craft 

A- experiment It was done secretly A 

' de life (l/oRi> Nohtiiinoton, 1/>ri> Kick 


233 i. Settlement on child - Settlor »»• 
d fitted , }— Land was conveyed lo an 
infant by direction of Ids futhcr for tho 
purpose* of defrauding the fat her *h 
creditors ; the fat her having afterwards 
been arrested hy the creditors, lie A: 
his son joined in a intge. of the land 
to secure the debt : — HcUt : the intge. 
was good, the Infant, being only a 
trustee for his father, was bound to 
convey the land as he directed, A 
neither of them could set up the 
infancy to defeat tho intge. Dok d. 
pirns r. Si\«i*hon (1846), 5 N. 11. K. 
(3 Kerr) ]9t.-CAN. 


2341. Settlor not indebted.] In 

1878 J. arranged with his two sons, H. 
A T., to convey to H. two parvis of 
land which If. was to hold until *1 . 
came of age. 11. held the laud until 
1882, when he conveyed it to his 
father, who Immediately reconyeyod 
one parrel to II. A the other to T. It 
was found that the conveyances of 
1882 were merely to carry out the 
trust upon w’hich the conveyance of 
1878 was made ; that when it was 
made J. was in a position to pay all 
ids debts in full, even after deducting 
tho property In question ; A that no 
debt, in existence when the conveyance 
of 1878 was made, was now unpaid : — 
Held : the conveyances to H. A a. were 
valid, as in the circumstances they 
could not be deemed to be made with 
Intent to hinder, delay, or defraud 
creditors. — B ank of Montwcal v. 
Davis (1885), 9 O. R. 556. — CAN. 


234 J 1 . .] — Deft. ’a father, 

believing himself solvent, in Jan, 1903, 
conveyed land voluntary to deft. At 
that time he owned share# in pltf. co.. 


A had borrowed from the oo. upon 
them, tint, these shares up to the time 
of 1 he failure of the co. in June, 1903, 
wore saleable above par. A considered 
then A at tlie time of the loan ample 
security for tho amount of it : 'Held: 
on the evidence, no fraudulent Intent 
on the prttt of tho grantor could bo 
Inferred. - KbilN Loan A Havinoh 
( to. r. UHciiAun (1904), 21 C. L. i. 
One. N. 292; 7 O. L. It. 

U. \V. It. 781. - CAN. 


PART I. SECT. 4, SUB-SECT. 2. C. 


p. Central rule.}- -A voluntary 
fi*r of ppoiH'Tf y hy way of irlftt >* 
nmdo fat/Ml /Utr. A not with the Int^ui* 
tion of defrauding creditors, is valid 
as against creditors. — Gnana»»iiai r » 
HKIMVAHA 1*1 1.1. U (1868), 4 Mmi. 8t. 
IND. 


in 


To childrenOrnntur 
1 . 1 — Wakh r. 
(1865), 1 L. C. L. J • 


AN A 

CAN. 


r. To urifr — ImtuI pur chant d irith 
lonry jMiyablr Ity Crown.) — tt. pur- 
haisMl lands with money payable to 
lm by tho Crown for work done under 
contract, which lands he 

0 be conveyed to bin wife ; the 

aoney having paaaed out of tho Crown 
iy reason of the husband a appoint- 
ment In favour of hia wife, the vtloct 
rttE to defnud cwdllofu# St 11ms 

ras void.— N icholson t. Hhannon. 
Icl'HKRSON f. SHANNON (1881), 28 
Ir. 378.— CAN. 

i Honor indebted.) — L> caused 

1 deed of real estate to be made to > a 
nwU'e for tho t>cueflt of bis wife. 


‘he title was in Ids son W\. by whom 
he d«a*d was made, hut It was proved 
bat alt bough the property was pur- 
based, A the tmnsideratlon money 
mid bv \V., who was then a minor, yet 
In father had eroct^’d part of a double 
oiiho on tho property with the ooiwont 
f bis son, A that the deed from tho 
itter to the trustee was made with too 
tiller's concurrence. At tho time of 
lie eonveyam'i* in trust, L. was In- 
ehted to t'lK'*- Tlwm was no eon- 
deration for Uie t rust -deed : 'Held : 
In* t rust iloed had the effect of d«*iaylng 
: htudertug creditors A wa* void.— 
rori.i, t*. Linton (1885), 18 N. H. K. 

J It. A (1.) 38 ; 6 V. L. T. 13. — CAN. 

t. .1 ~C. In 1896 guvo 

Is wife $690, which she kept In tho 
ousc, A he shortly aft«*r 
i» it bock in amall rwirt loiis, A 

outtnuod to do so until ha had 
rived it all. In March, I8W8, aho 
lemandori some mitUi*nient, A h« 
gircsl t<» give her a bill of sale of toe 
lousohoid furniture, hut the trana* 
lotion was not carried out until June, 
kfter ho h«wl Ismui stitul for t In* price of 
he furniture ; — Held : thi m wm no 
egal obligation binding »»p«m tho 
itisband Ut repay tho $600, A that tho 
>111 of sale must no treabsl in tho sarno 
vay as If tho gift had be<m 
,Uo wife at tho time of tho execution 
#f the bill of sale, A was therefore 
rold. — Could no LEV t>. MACAHTIIUN 
1899), 6 B. V. H. 527. — CAN. 

a. Money paid to <£</«]* 

,1— In an action by a husband 
his wife for recovery of pos- 
of land, ha clairned that the 
land waa purchase*! by the wife wltn 



182 Fraudulent and Voidable Conveyances. 


Sect . 4 . — Fraudulent intent and evidence thereof: 

Subject. 2, C. & P.; rub -sects. 3 <fc 4.] 

The fraudulent intent is to be collected from 
the magnitude & value of the gift (Lord North- 
ington, Lord Keeper). — Partridge v . Gopp 
(1758), Amb. 696 ; 1 Eden, 163 ; 27 E. K. 388. 

240. Gifts by administrator to renouncing 
executor.] — A. made B. his exor., & died. B. to 
the intent to defraud the creditors refused to take 
upon him the exorship., but caused a stranger 
to take upon him letters of administration, which 
stranger fraudulently gave the goods of testator 
to B. 

If the gift be fraudulent, then by 13 Eliz. c. 5, 
the gift is void (Dyer, J.). — Store’s Case (1573), 
3 I*on. 67 ; 74 E. It. 538. 

241. Gifts by executor to stranger — Executor 
retaining possession of assets.] — Watson’s Case 
(1595), Moore, K. B. 396 ; 72 E. K. 051. 

D. Other Dispositions . 

242. Release of Interests under will — Under mis* 
apprehension.! — Release from one brother to 
another of certain premises that had been devised 
to him by his father, executed in consequence of 
a t hreat to file a bill, & of assurances that a favour- 
able opinion had been given by counsel, set aside 
in favour of creditors. 

There was indeed no fraud but it being a volun- 
tary conveyance is void against the creditors 
(Henley, Loud Keeper). — Peat v . Powell 
(1760), 1 Eden, 479 ; Amb. 387 ; 28 E. It. 771. 

Annotations : — Mentd. Smith r. Smith (1861), 11 C. B. N. 8. 

131 : Cropton v. Davies (18010, L. It. 4 C. P. 159; He 

Hcdlcy's Trusts (1877), 35 W. 11. 529. 

243. Bill of sale given by tenant to landlord — 
Before rent due.] — (1) The Hi’s! count was framed 
upon 8 Anne, c. 11, s. 1, for seizing the goods of 
a tenant, in execution, without leaving enough 
to pay the landlord a year’s rent then due, & of 
which arrear deft, had notice, & stated that deft, 
took the goods of T., the tenant of pltf., under a 
fi. fa. issued against T. at the suit of B. Tliis was 


not traversed by the pleas, & no other execution 
appeared : — Held : the connection of the party, 
who was shown to have seized the goods, with 
deft., sufficiently appeared without producing any 
warrant from deft, to that party. 

(2) The second count was in trover for seizing 
the same goods. Pltf. put in a bill of sale of them, 
which had been delivered to him by his tenant 
before any rent was due. The tenant had re- 
mained in possession as before. The jury found 
the bill of sale fraudulent : — Held : . although the 
bill of sale might still be valid against pltf. as a 
party to it, though void as to other creditors, 
pltf. was not prevented from recovering on the 
first count, that being distinct from the second. 
— Reed v . Thoyts (1840), 6 M. & W. 410 ; 9 
L. J. Ex. 316 ; 151 E. R. 472 ; sub nom. Read v. 
Thoyts, 9 O. & P. 515. 

244. Nomination to receive Insurance moneys.] 

— The rules of a life assurance society provided 
that the assured might nominate a person to re- 
ceive the sum assured, & that in case of no nomina- 
tion the sum should be paid to his assigns under 
any disposition or charge specifically affecting 
same, either by express reference thereto or by 
reference generally to sums due on assurances, 
by deed, will, or other instrument. If no nomina- 
tion, dispostion, or charge, the sum was to be paid 
to his widow ; if no widow, to his children living 
at liis death ; if no children, to his exors. The 
assured made no nomination. By liis will, after 
exercising certain powers of appointment, he gave 
all liis residuary estate in trust for his three 
daughters, & the widow & children of a deceased 
son, but made no express or general reference 
to the Bum assured. He left no widow : — Held : 
although testator might have made the sum 
assured assets by expressly referring thereto, he 
had not done so, & there was nothing illegal as 
against creditors in the contract made when the 
assurance was effected, & under this contract 
his three children were entitled to the fund. — 
He Davies, Davies v. Davies, [1892] 3 Oh. 63 ; 
61 L. J. Oh. 595 ; 67 L. T. 548 ; 41 W. R. 13 ; 
8 T. L. R. 673 ; 36 Sol. Jo. 627. 


his money. Tho purchase -money, or 
the greater part of it, was money 
withdrawn from the savings-bank 
standing to the credit of the wife Sc 
her children. Tho husband claimed 
that a portion of these moneys was 
paid in by him with the Intention of 
placing tho moneys beyond the roaoh 
of his creditors but was not intended 
to be tho absolute property of the 
wife: — Held: moneys paid by tho 
husband to tho wife's account were a 
valid gift to her Sc her own moneys. Sc 
property purchased therewith belonged 
to her absolutely. — Kaikooz v. Kai- 
ROOZ (1913), 83 N. Z. L. It. 312.— N.Z. 

b. Gift on eve of insolvency.] — 
Whore an order had been made oalling 
on a certain person to show cause why 
the should not hand over to the 
official assignee inonoy alleged that 
insolvent had paid her shortly before 
Insolvency in circumstances which 
might make the transaction void 
against tho oredttora : — Held : the 
transaotlon was a gift, ft, in the cir- 
cumstances, void as against the 
creditors. — Re Umbica Nundun Bis- 
wab (1878), I. L. R. 3 Cftlo. 434 ; 1 
C. L. R. 501. — WD. 

e. -.} — A gift made by donor 

out of natural love Sc affection for 
donee Sc in order to eeoure a provision 
for him Sc his descendant*. Sc therefore 
for good consideration. Sc haring 
operated. Sc donor haring received to 
“ sufficient property to satisfy a 


decree, tho more fact that donor 
reserved to himself no property within 
tho Jurisdiction of the ot. which made 
tho decree, was not a ground for holding 
that suoh gift was fraudulent Sc not 
mode in good faith. — Nasir Husain v. 
Mata Prasad (1880), I. L. It. 2 All. 
891.— IND. 

PART I. SECT. 4, SUB-SECT. 2.— D. 

242 i. Release of interests under will 
— Under misapprehension.] — A widow, 
by her conduot, parted with her right 
to equitable dower in favour of nor 
son : — Held : a subsequent creditor 
of hers was not entitled to have her 
dowor set out Sc applied to pay his 
demand, though she was not aware 
of her right to dower at the time she 
was sold to have parted with it. — 
Cottlk r. McHardy (1870), 17 Gr. 
342.— CAN. 

242 U. .1 — A share in tho 

annual income of an estate in Ireland 
payable under will, through the hands 
of the exors. was assigned by the 
beneAoi&ry to a trustee to maintain 
the assignor Sc his family. Sc then to 
pay his creditors a limited sum. In 
a suit to set aside the assignment as 
fraudulent Sc void against a Judgment 
creditor of the assignor: — Beta: as 
the money ooming into the hands of 
the exor. was liable to attachment, or 
to ooul table execution, pltf. was preju- 
diced by the assignment. — Black «. 
Moors (1900), 8 N. B. Eq. Rep. 98; 


20 C. L. T. Occ. N. 463.— CAN. 

d. Conveyance — Void for collusion.] 
— A. having a claim against insolvent, 
gave it to his sister, the wife of insol- 
vent, in order that she might obtain 
from her husband a deed of his property 
in consideration of such debt, whicn she 
did through the intervention of a third 
party, who conveyed the land to her : 
— Held : the conveyance, at the 
instance of a creditor of the husband, 
was void under 13 Eliz. — Prog v. 
Eastman (1867), 13 Gr. 137.— CAN. 

s. .] — V. engaged in 1896, 

B., os a sorvant In an hotel kept by 
him on the understanding that the 
rate of wages would be Axed when he 
found out what she was worth, & later 
he Axed the rate at 850 per month. 
A few months after, V. bruit a house. 
Sc ho Sc B. lived there as man Sc wife. 
In Nov. 1898, V. made an assignment 
for the beneAt of his creditors, having 
seven days previously conveyed to B. 
the house property for an alleged con- 
sideration of 81,300 as representing 
her wages for two years. She had 
never asked for wages before Oet. 
1898, Sc V. was then hopelessly in debt. 
In an notion to set aside the convey- 
ance on the ground ot its being fraudu- 
lent : — Held : there was collusion 
between V. Sc B. to defeat V.'s creditors, 
Sc the oonveyanoe was void on the 
ground that it was baaed on an immoral 
consideration. — Holtkn v. V and all 
(1900), 7 B.C.R. 331. — CAN, 



Part I.— Conveyances Impeachable by Creditors under Statute. 


Sub-sect. 3. — Inadequacy op Consideration. 

245. General rule.] — An assignment of per- 
sonal property for a consideration clearly inade- 
quate is fraudulent as against creditors under 
13 Eliz. c. 5. But copyholds not being naturally 
subject to the debts, a conveyance of them cannot 
be fraudulent against creditors. — Mathews r. 
Fkaver (1786), 1 Cox, Eq. Oas. 278; 29 E. It. 
1165. 

Annotations : — Conxd. Doe d. Tunstill v. Bottriell (1833), 
5 B. A Ad. 131. Befd. Copis v, Middleton (1817), 2 Madd. 
410; Sims v, Thomas, Straohan v, Thomas (1840), 3 2 
Ad. A El. 536. 


246. .] — A., being liable to pltfa. for a 

breach of trust, conveyed his property to his son, 
in consideration of a life annuity of £60. The 
consideration for the conveyance was greatly 
inadequate. The father was in a dangerous state 
of health, A died seven days later, leaving no 

B jrty. The conveyance was set aside as 
lulent, for the benefit not only of pltfs. but 
of all the other creditors of A.— Strong v. Strong 
(1854), 18 Beav. 408 ; 52 E. It. 161. 

Annotation: — Mentd. Re Fryer’s Estate, MartindaJo v. 
Picquot (1857), 26 L. J. Ch. 398. 


247. Degree of inadequacy.] — A purchase for a 
valuable consideration, the adequacy of which was 
disputed by a nephew from his uncle, who, un- 


known to the nephew, was insolvent, A died soon 
after the purchase : — Held : not to he impeach- 
able by creditors of the uncle, A a mtgee. of the 
purchaser ought to have been a party to the suit. 

Mere inadequacy of price to invalidate a con- 
tract must, per se, be so excessive as to be demon- 
strative of fraud (Plumer, V.-O.). — Copis r. 
Middleton (1818), 2 Madd. 410; 50 E. It. 386. 

Annotation : — Held. Re Johnson, Goldon »\ Qillam (1881), 
20 Ch. D. 389. 

248. Advances small in relation to value 
of security — Advantage to grantor A his creditors.] 

— Bittlestonk v. Cooke, No. 260, post . 

.] — Compare Bankruptcy, Vol. IV., pp. BO- 
OT, Nos. 513-534, 541-557, 662-568, <fc see. 
generally , Contract, Vol. XII., pp. 201 ct s 


Sub-sect. 4. — Generality of Grant. 

249. General rule.] — Twyne’s Case, No. 108, 

ante. 

250. .] — A trader, who was liable under a 

judgment for the costs of an action, purported to 
sell his business to a co. which ho had formed for 
the purpose in consideration of fully paid-up 


PART I. SECT. 4, SUB-SECT. 3. 

t. Degree of inadequacy — Advances 
small in relation to value of security.] 
— M., an unmarried woman, resided 
for Homo years with her sister A 
brother-in-law. He, having become 
involved, oonveyed his real estate to 
M., for the alleged consideration of 
wages due her as a hired servant. 
Notes were also made A given to M. 
by her brothor-in-Iaw, & on these notes 
becoming duo judgment was obtained 
under which M. sold the farm stock 
A other personal property of hor 
brother-in-law, becoming herself tho 
purchaser : — If eld : the evidence as to 
bona tides A good consideration for the 
transfer of the land A giving of tho 
notes woh unsatisfactory, A tho con- 
veyance Bet aside as fraudulent at tho 
instance of the oreditors of tho grantor. 
— Bam. v. BVLLANTYNK (1865), 11 Gr. 
199.— CAN. 


g. .] — A trador in Insol- 

vent circumstances, for the purpose 
avowedly of inducing his wife to re- 
lease her Power in a proporty shown 
to have boon worth about 11,300, 
conveyed to hor a farm, the net value 
of which was about $1,700: — Held: 
this was a fraud upon oreditors, A tho 
transaction set aside. — B lack e. Foun- 
tain (1876), 23 Gr. 174. — CAN. 


h. .1— In Apr. 1917, H 

being then insolvent, conveyed bit 
house A land to his married daughtei 
in consideration of parental lovo & 
affection A the sura of $1. The deed, 
which was registered, contained a 
covenant by the grantee to allow th<; 
grantor A his wife a home on the land 
for their lives A the life of tho survivor, 
The grantee’s husband bad, in 1914, 
advanoed $600 to S., which had not 
been repaid. In July, 1920, after S.’s 
death, the property was sold for $3,000 
A conveyed to the purchaser. In an 
action brought by a creditor of S., 
the son-in-law admitted that he wanted 
to get the property for his wife because 
he was afraid that he A his wife might 
lose It, A he said he also wished to 
secure the $600 : — Held : defts. had 
failed to establish that there was any 
consideration tor the oouveyanoo of 
1S1J *, J* l* voluntary, A given 
wlfA latent to defeat, hinder A delay 
creditors of 8. ; A the $3,000 w«i 


available for their benefit,. — Anderson 
15. Bradley (1921), 51 O. L. K. 94; 
64 D. L. It. 707.— CAN. 


k. Family arrangements .] — A 

son purchased land from his father 
on tho eve of the father’s insolvency 
for an inadequate consideration, A 
mortgaged it the next day for the same 
price as he gave. Tho father’s official 
assignee claimed tho equity of redemp- 
tion : — Held : conveyance not fraudu- 
lent, A official assignee not entitled 
to equity of redemption. — Lyons 
Official Assignee v . Henderson 
(1879), 2 N. H. W. 8. C. It. N. 8. 23.— 
AUS. 

l. — — .1— -Adequacy of con- 

sideration is ,not neoossary to main- 
tain a transaction, though tho in- 
adequacy may afford some cvldenoo 
of guilty knowledge. But a con- 
veyance by a father to his son, in con- 
sideration of an annuity of loss value 
than tho proporty oonveyed, does not 
suggest tho son’D guilty knowledge of 
a fraud by bis father, in the same way 
that a conveyance for an inadequate 
price to a stronger sometimes does. — 
Carr a dice v. Currie (1872), 19 Gr. 
108.— CAN. 


m. .] — In an action to set 

addo a conveyance where no fraud 
is shown A there is valuable con- 
sideration, the et. will not inquire Into 
the amount of such consideration, 
except so far as it is evidence that the 
transaction was a sham. Family 
arrangements are exempt from the 
ordinary rule which affects other deeds, 
even as against creditors, tho con- 
sideration being oomposed partly of 
natural lovo A affection, A partly ol 
value. — Kearney e. Jack (1912), 41 
N. B. R. 293 ; 11 E. L. 11. 401.— CAN. 


n. Advances greater than 

security — Creditor’s right to rely on 
mortgage debt,] — The owner of B. A W. 
created a mtge. on B. In favour, of a 
Loan society to seoure an advanoe of 
$2,000, the estimated value of tho 
mtged. premises being $3,000 at least. 
Tho mtgor. subsequently, not being 
indebted otherwise, voluntarily settled 
W. in good faith on his wife. On a 
bill filed by a subsequent creditor:— 
Held : the settlement was fraudulent 
against creditors, since B. was 


sufficient to pay the loan society at 
tho time of tho settlement, although 
the loan society was not a party 
impeaching the settlement. — Mahurkt 
v. Mitchell (1879). 26 Gr. 435.— CAN. 


o. Proof of inadequacy.] — In a 
suit by a creditor impeaching a salo 
by N. to bis sister, made In considera- 
tion of her assuming two mtges. on the 
land, cortaln executions against him 
which sho paid, A of a debt duo to 
herself, It appeared she was aware of 
pltf.'s claim ; that her brother had 
no other property to moot it ; that 
a sheriff 'a sale was pending ; that N. 
had previously refused a larger sum for 
tho land than his sister gave ; that 
she shortly afterwards sold the estate 
for moro than twice what sho gave for 
It ; A that sho bought other lands 
with part of tho proceeds : — Held : 
sufficient was shown to warrant a 
decree declaring the conveyance by N. 
to his sister fraudulent os against 
creditors. — Merritt v. Niles (1881), 
28 Gr. 340.— CAN. 

p. .1 — Bank of Toronto tr. 

Irwin (1881), 28 Gr. 397.— CAN. 


q. .1 — Whoro In a suit to 

establish pltf.’s right to property 
purchased oy him it was found that 
his vondor, who had many debts to 
pay, bad sold to pltf. all his property, 
reserving nothing to himself ; that 
pltf. bought tho property without 
seeing it or valuing It : that the con- 
sideration for the sale consisted of 
time-barred debt-s or debts which were 
not payable at the time ; that the 
proporty sold remained in the posses- 
sion of the vendor, who paid Its assess- 
ment ; A that tho consideration was 
grossly inadequate : — Held : there was 
no bond fide or valid Bale, but a mere 
colourable transaction without con- 
sideration not intended to transfer the 
property to pltf. — Nana Manbabam 
Bust t>. Kautmal Tarachand Sret 
(1896), I. L. It, 22 Bom. 255.— IND. 


r. Effect of inadequacy .J — Where 
the consideration for a deed was at 
most meritorious A in the absence of 
valuable consideration, the rule requir- 
ing the party attacking the deed to 
prove fraud does not apply. — moNj cil 
t5. MoPnss (1896), 31 N. S. R. <19 
B, A G,) 140. — CAN* 



jg4 Fraudulent and Voidable Conveyances. 


SecL 4. — Fraudulent intent and evidence thereof : 

Sub-sects. 4 5, A.] 

shares & of the co. undertaking to pay. his debts* 
fie was the chairman, m an a gin g director, & 
secretary of the co. ; he or his nominee held sub- 
stantially the whole of the shares in it, & he had 
the complete control of it, including the power 
to draw cheques, which he exercised in his own 
favour. Within three months of this transaction 
a bkpcy. petition was presented against him, 
grounded on his non-compliance with a bkpcy. 
notice in respect of the costs in question, & a 
receiving order was made upon it. His liabilities 
exceeded £2,000, with assets nil. Between the 
presentation of the petition & the making of the 
order, a resolution was passed for the voluntary 
winding up of the co., & a liquidator was appointed. 
Upon a motion by the trustee in bkpcy. against 
the liquidator impeaching the validity of the 
transfer of the business : — Held : the transfer was 
fraudulent 

That the transaction of sale between H. & the 
co. which was carried out by the agreement of 
Mar. 7, 1808, was a juggle & a fraud admits of no 
doubt ; but upon the evidence before us there is a 
difficulty in saying whether it can be reached under 
the statute of Elizabeth which relates to what 
wo called frauds on creditors ... to reach it 
under the statute of Elizabeth it must be shown 
that the sale was of the whole, or substantially 
the whole, of 11. ’s property ; & it must be shown 
t hat the co. had notice t hat he was cheating his 
creditors (Bindley, M.K.). — He llfitTH, Ex p. 
Trustee, [1890] 1 Q. Jl. 912 ; 98 E. J. Q. B. 287 ; 
80 L. T. 99 ; 47 W. it. 249 ; 15 T. E. K. 159 ; 
42 Sol. Jo. 200; 9 Mans. 10, A. O. 

Annotations :~ Refd. lie Ely. Ex p. Ely (1900), 82 L. T. 

Mil. Mentd. Bullock v. Arilern (1901 >, 17 T. L. It. 285 ; 

He HlobodliiHky, Ex p. Moore (1903), 72 L. J. K. B. 883 ; 

Gonvlllo’s Trustoo v. Patent Caramel Co., Same v. Gon- 

vtllo, Jarvis, (1912) 1 K. B. 599; He Gunsbourg, 11920] 

2 K. B. 120. 

251. Substantially whole property — Life estate 
only excepted.] — The effect of the settlement was 
to withdraw from creditors all the settlor’s pro- 
perty, except his life estate ; all his absolute 
property he assigned, reserving only his life 
estate. Those circumstances certainly do lead 
y>rmw2 facie to the inference that he must have 
intended to defeat, liinder or delay creditors ; 
Ac if there were nothing more, I certainly should 
feel bound to come to the conclusion that this 
settlement is a conveyance of property made with 
intent to dofraud creditors (Kinderslky, V.-O.). 

-Thompson r. Webster (1859), 4 Drew. 928; 
28 E. J. ('h. 702, n. ; 98 E. T. O. S. 298 ; 5 Jur. 
N. S. 998 ; 7 W. B. 599 ; 92 E. It. 241 ; on appeal , 
4 l)e(l. A J. 900, E. J.E; (1891). 4 E. T. 750, li. E. 

Annotations : — Held. Smith v. Cherrill (1867), L. It. 4 Eq. 

390 ; Re Johnson, Golden v . Gillam (1881), 20 Ch. D. 

389 ; Godfrey r. Poole (1888), 13 App. Cos. 497 ; Edmunds 


v . Edmund* (1904), 78 L. J. P. 07. 
v. OollinB (1871), 40 L. J. Oh. 289 ; Be AutuuoYor, 
Town* Bankini 

Hanoe v. 

Ex p. Jeffrey 


m U8u;, *u Lh J. cm vsv; Me whuivvot, xnree 
Banking Oo. v. Maddever (1884), 27 Ch. i. 523 . 


252. .] — A trader debtor being in expecta- 

tion that a writ of sequestration would issue against 
him for non-payment of a sum of money ordered 
to be paid by him into the Ct. of Oh., executed 
a deed of mtge., which was registered as a bill of 
sale, vesting substantially all his property in 
trustees for the benefit of five of his creditors. 
The deed contained a proviso that the debtor 
should remain in possession of his property for 
six months, but not so as to let in any execution 
or sequestration, & in case any such should be 
enforced his possession was to cease. A writ of 
sequestration was subsequently issued : — Held : 
the deed was not void under 13 Eliz. c. 5, not- 
withstanding the fact that it conveyed the whole 
of the debtor’s property for the benefit of some 
of his creditors, & that it contained a proviso that 
the debtor should remain in possession for six 
months. 

If the deed is bond fide , that is, if it is not a mere 
cloak for retaining a benefit to the grantor, it is 
a good deed under the statute of Elizabeth 
(Gifford, L.J.). — Alton v. Harrison, Poyser 
v. Harrison (1899), 4 Oh. App. 622 ; 38 L. J. Oh. 
909 ; 21 L. T. 282 ; 17 W. K. 1034, L. J. 

Annotations : — Expld. & Apld. Be Bamford, Ex p. Games 
(1879), 12 Ch. I). 314. Expld. Be Yates, Ex p. Brown 
(1879), 27 W. K. 051. Consd. Maskclyno & Cooke r. 
Smith, [1903] 1 K. B. 671. Refd. Allen v. Bonnett (1870), 
5 Ch. App. 577. Mentd. Boldero 1 ;. London & West- 
minster Loan & Discount Co. (1879), 5 Ex. D. 47 ; Mason 
v. Briton Medical & General Life Assocn. (1888), 4 
T. L. It. 755 ; Gleg? v. Bromley, [1912J 3 K. B. 4 74 ; 
He Fasey, Ex p. Trustees, (1923) 2 Ch. 1. 


253. .J — lie ltlDLER, ItlDLER V. ItlDLER, 

No. 119, ante. 

254. Grantor prevented from carrying on trade.] 

— W., a trader, being in insolvent circumstances, 
in Mar. 1857, executed to pltfs. a bill of sale of 
“ all the goods, chattels, & all other things what- 
soever ” in or about B., the place where he carried 
on his trade. In the following month W. was 
adjudged a bkpt. In the bkpcy. in’oceedings he 
was described as of B. A also of another place : — 
Held : the assignment by W., being an assignment 
of all the articles by means of which he was enabled 
to carry on his trade, was fraudulent A void as 
against his creditors. — Oriental Banking Oo. v. 
Ooleman (1801), 3 GUT. 11 ; 30 li. ,1. Oh. 935 ; 
4 E. T. 9 ; 9 W. R. 432 ; 99 E. R. 302. 

Annotation: — Apld. Be Nurse, Ex p. Foxlcy (1868), 17 
L. T. 623. 

255. All existing & after acquired property.] — 

lie Bamford, Ex p. Games, No. 129, ante. 

256. Trust for pretended creditors — With power 
to charge other debts.] — Read v . Ward (1739), 


PART I. SECT. 4, SUB-SECT. 4. 

252 1. Substantially whole property.] 
— The trustee* of a church had btxm 
sued by deft... & ponding the action 
they passed a resolution authorising 
the rawing by loan of $400 to pay off 
urgent claims, which recited that it 
was necessary to give security to the 
party making the advanoo. Pltf., 
one of the trustees, thereupon advanced 
the money, obtaining from the trustees 
a ohattel mtge. on ail the movables 
oontained in the church : — Held : the 
mtge. was not invalid as having boon 
made with intent to defeat or defraud 
creditors under Stat. Elis., as explained 


by It. S. O. 1877, c. 95, s. 13 ; & the 
foot that all the movable property 
of tho mtgors. was included in the 
security, was not of itself sufficient to 
satisfy the ct. of any fraudulent iutent 
In making it. — Brown r. Sweet 
(1882), 7 A. It. 725.— CAN. 

252 li. .] — Although the ots. view 

with favour the carrying out of family 
agreements when made bond fide , & 
for good consideration, & although 
in the present case the family intention 
was to make provision for the sons, 
yet suoh intention oannot validate the 
conveyance where no definite agree- 
ment had been reached prior to the 


time tho conveyances were oxocuted ; 
& because at the time they were 
executed all the parties must have 
known that the father would have no 
property left wherewith to satisfy his 
creditors. In these circumstances the 
conclusion must be that the con- 
veyances were evidently intended to 
benefit tho sons at the expense of the 
father's creditors. — Kiehl v. Fussel, 
(1923] 2 D. L. R. 1135 ; 2 W. W. It. 
251 ; 68 D. L. R. 780.— CAN. 

s. Consideration contemporaneous ad- 
vance — To enable creditor to plead 
validity of assignment. 1 — Where creditor 





Part I. — CONVEYANCES IMPEACHABLE BY Cbebitobs trerDBB. S>tktoto. 


2 Eq. Om. Afar. 119 ; 7 Via. Abr. 119, pi, 2 ; 22 
E. B. 101, I* 0, 

Annotation.— BM. Bofainaon v. Carrington (1833), 1 

Mooti ft A# 1* 

257* Control of stock -in- trade reserved to 
grantor.] — Ware v. Gardner, No* 290, post . 

258. Assignment by personal representative — 
With notloe of liability of testator’s estate.] — 

Mrs. T., the widow & residuary legatee of T., 
testator, in Nov. 1889, took out letters of adminis- 
tration with the will annexed, & possessed herself 
of the personal property of testator, but did not 
have 500 shares in the pltf. co. transferred into 
her name. On Apr. 10, 1893, pltfs. gave Mrs. T. 
notice of a call of £1 per share. On Apr. 17, 
three deeds were executed, whereby Mrs. T. 
assigned the whole of the personal estate except 
the shares to L., upon consideration of covenants 
entered into by L. to indemnify Mrs. T. against 
aU liabilities, & to provide her with board, lodging, 
& wearing apparel, & amenities suitable to her 
position, & on Mrs. T.’s death to provide her with 
a decent funeral : — Held : as legal personal repre- 
sentative, Mrs. T. was bound to administer her 
husband’s estate according to law, & as residuary 
legatee, she took only what was left after due 
administration, i.e. after payment of the debts, 
including the calls that might be made on the 
shares ; the deeds of assignment must bo declared 
void as against pltfs., & there must bo the ordinary 
accounts in a creditor’s action ; pltfs. were entitled 
to be paid the call & interest, & the costs of the 
action, & the surplus of the estate would go 
according to the provisions of the deeds of assign- 
ment . — lie Thou chiton, Kent & General Col- 
lecting & Estate Go. r. Troitghton (1891), 
71 L. T. 427 ; 10 T. L. It. 01 1 ; 13 It. 1 10. 

259. Assignment to company.] — Ke Hiktit, 
Ex p. Trustee, No. 250, ante . 

260. Consideration future advances — Adequacy 
of consideration.] — B., a trader, by bill of sale, 
conveyed all his stock, A all the stock that should 
during the continuance of the security become his. 
with a power of sale, to G., as a security for money 
to be advanced by G. The bill of sale was drawn 
up as a security for an existing debt-, as well as 
for fresh advances — but this was a mistake, the 
whole consideration being fresh advances not lo 
exceed a certain sum. G. made the advances ; the 
property in fact was of about threo times the 
value of the advances. 11. was at this time in 
reality insolvent : but the ct., which had power 
to draw inferences of fact, drew the inference that 
the advances were both bond fide asked for A made 
with a view to keep the business going, & in the 
belief that they would enable B. to get over his 
difficulties. Afterwards G. took possession of the 
goods. B. being declared a bkpt., his assignees 
brought trover against G\, contending that the 
transaction in question was itself an act of bkpcy. 
On a case stating these facts, in which the ct. 
had power to draw inferences of fact : — Held : 
the transaction must be viewed as if the bill of 
sale had been drawn as it was intended to be, 
entirely as a security for fresh advances. 


I The effect of pledging the whole of the traders 
property for such advances was not necessarily 
to delay his creditors, as the advances, even if 
bearing a small proportion to the value of the 
property pledged, might be of more advantage to 
the trader Sc his creditors than the property 
itself ; &, consequently, the bill of sale in this 
case, being in fact bond fide, was not. In point of 
law, fraudulent, nor an act of bkpcy 
stone v. Cooke (1866), 6 E. & B. 296 ; 25 1* .T. 
Q. B. 281 ; 2 Jur. N. S. 758 ; 4 W. K. 493 ; 119 
E. R. 875. 


— wiwU. Bow v. Bill (1808), 16 W. It. 700 ; 
Woodhouso v, Murray (1868), L. R. 4 Q. B. 27 ; Martin 
v, Willy am* (1869), 20 L. T. 350. Held. Re Disputed 
Adjudication, Ex p. Cottrell (I860), 1 L. T. 465 ; Looon 
v. Liffen (1862), 4 Gill. 75 ; Wnitmore v. Claridgo, Weaver 
Sc Moore (1862), 31 L. J. Q. B. 141 ; Re Ooloinero (1865), 
1 Ch, App. 128; Re Ash, Ex p. Fisher (1872), 7 Ch. 
App. 030 ; Harrison «. Cohen (1875), 32 L. T. 71 7. Mentd. 
Pennell r. Iteynolds (1861), 11 C. B. N, S. 709 ; Locou 
v. Liilen (1863), 32 L. .T. Ch. 315 ; Re Nurse, Exp. Foxlcy 
(1808), 3 Cb. App. 515. 


261. Consideration contemporaneous advance — 
Agreement to give bill of sale if required — Bill 
executed shortly before liquidation.] — When a bill 
of sale comprising the whole of the grantor’s pro- 
perty is given on the eve of his bkpcy., to secure 
a pre-existing debt, & it is attempted to support 
it by an agreement alleged to have been made 
at the time when tho money was advanced, it is 
for the ct. to judge from all the surrounding cir- 
cumstances whether the agreement was a bond 
fide one, or whether the giving of the bill of sale 
was purposely postponed in order to protect the 
grantor’s credit. Tho fact that the agreement 
was to give the bill of sale “ if or when required M 
by the creditor does not of itself necessarily in- 
validate it. — He Barker, Ex p. Kilneu (1879), 
13 Ch. D. 245 ; 41 L. T. 520 ; 44 J. P. 201 ; 28 
W. R. 209, G. A. 

Annotation* : — Consd. Re Homing way, Ex p. Hauxwoll 
(1883), 23 Ch. D. 626. Held. lie Jackson & Bassford, 
[11106 J 2 Ch. 467 ; Re Davies, Ex p. Miles, 1 1921 J 3 K. B. 
028. 


262. Consideration existing debt 6c future 
advances.] — He Bamford, Ex p. Games, No. 129, 
ante . 


263. .] — He Lewis, Ex p. Official Re- 

ceiver (Trustee) v. Powell (1912), J L. .1. G. G. 
86, G. A. 

Compare Bankruptcy, Vol. IV., pp. 57 vt scq., 
Nos. 490-512, 536-539, 558-561 ; Vol. V., p. 565, 
No. 5209. 


Hub-sect. 5. —Indebtedness of Grantor. 

A. In General . 

264. General rule — Debtor insolvent.] — (1) 

Where a person in insolvent circumstances exe- 
cutes a voluntary conveyance without con- 
sideration, it is void, under 13 Eiiz. c. 5, against 
creditors ; 6c the property thereby intended to 
be conveyed will, after the death of the party 
conveying, be assets in the hands of his exor., 
for their benefit. It does not require, that the 


receive#! an assignment of certain assets 
from debtor as security for both a 
present advance Sc a pre-existing debt, 
Sc it appears from the evidence that the 
present advance was made to enable 
creditor to afterwards plead the validity 
of the assignment : — Held : the assign- 
ment is invalid both as to the present 


advance & the pre-existing debt. — 
Hazkll v. Cullen (1914), 20 B. C. It. 
603.— CAN. 


PART 1. SECT. 4, SUB-SECT. 6.— A. 

264 i. General rule — Debtor insolvent. J 
— A chattel mtge. upon certain stock- 


in-trade of an Insolvent was set aside 
at the Instance of tho assignee for 
the benefit of creditors, on tho evidence 
establishing that at the date it was 
given it was known to tho mtgec. that 
the ratgor. was insolvent & that the 
same was being given In fraud of tho 
other creditors of the mtgor, — Cole v. 
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Sect . 4 . — Fraudulent intent and evidence thereof : 

SiU )- sect . 5, A . 2L] 

party making the conveyance should be insolvent, 
in the strict acceptation of the word ; but, if 
from the statement of his accounts A admissions, 
it appear that he is in extremely embarrassed 
circumstances, A, upon an application made to 
him for the payment of the debt, that the pay- 
ment of it at that time would have left him almost 
destitute, he must be considered insolvent, so as 
to make void, as against creditors, a deed executed 
by him under such circumstances* 

(2) The assignment was void as soon as the 
creditors claimed to treat it as such, though not 
until then (Littledale, J.). — Shears v. Rogers 
(1832), 3 B. A Ad. 302 ; 1 L. J. K. B. 89 ; 110 
E. K* 137. 

Annotation s : — At to ( 1) Reid* Re Tastet v. Lo Tavernier 

(1836), 1 Keen, 101 ; Hue v. French (1857), 26 L. J. Ch. 

317 ; Richards v. James, Sharpe r. James (1867), L. K. 

2 Q. B. 285 ; He Nurse, Ex p. Foxley ((1868), 17 L. T. 

023 ; fte O’Sullivan, Ex p. Ferd. Bailer (1892), 61 L. J. 

S . B. 228 ; He Mount, Kingston Cotton Mills Co. v . 

mint, [1899] 1 Ch. 831 ; Harrods v Stanton, [1923] 
1 K. B. 516. 

265. — .] — Takleton v . Liddell, 

No. 169, ante. 

266. .] — French v. French, No. 39, 

ante. 

267. .] — Voluntary gift of leaseholds 

by a father to his sons, in 1835 A 1841, set aside, 
it being ascertained, on a reference, that at those 
periods the settlor’s debts exceeded his assets. — 
Christy v. Cohrtknay (1858), 26 Beav. 140; 
53 K. It. 850. 

268. .] — According t-o the general 

law prevailing as well in the Isle of Mail as in 
England, a deed is void against creditors when the 
debtor in in a state of insolvency, or when the effect 
of the deed is to leave the debtor without the 
means of paying his present debts. A deed of 
settlement., A a conveyance in favour of the son 
of the grantor, upon certain beneficial considera- 
tions for his wife A younger children, made by 
the grantor when in insolvent circumstances, set 
aside as being fraudulent A void against the 
creditors of the grantor. — Oorlktt v. Badcliffe 
(1860), 14 Moo. J\ C. 0. 121 ; 4 L. T. 1 ; 15 E. R. 
251, F.C. 

269. .] — Taylor r. Ooenkn, No. 471, 


270. Whether debts of ancestor Included.] — 

Gooch's Case, No. 553, post . 

27 1 . .] - -I n an act ion against an heir, the aver- 
ment of “ assets by descent ” shall not be defeated 
by a conveyance made by the ancestor “ to the 
uso of himself for life, remainder to his first A 
every other son in tail, remainder to himself in 
fee ; with power to make leases, A revoke uses,” 
provided the jury find it to be fraudulent. It 
being moved that this was no fraudulent convey- 
ance within 13 Eliz. c. 5 i—Held : it was within 


the statute, for the heir is a debtor. — A phaery r. 
Bodingham (1504), Cro. Eliz. 350 ; 78 E. R. 598. 

Annotation : — Refd. Richardson t\ Horton (1843), 7 Beav. 

112. 

272. .1 — Settlement by the heir, upon his 

marriage, of the ancestor’s estates, supported 
against the claims of the specialty creditors of 
such ancestor. Sir W. died indebted in specialty. 
After his death, on the marriage of his heiress, a 
settlement was executed, whereby, after reciting 
the insufficiency of the personal estate to pay the 
debts, A that a considerable sum was due on that 
account, a part of the estates were conveyed to 
provide a fund to pay the debts, A the remainder 
was settled on the heiress, her intended husband, 
A their issue. Many years after, the produce of 
the estates appropriated to the payment of the 
debts was found insufficient : — Held : the circum- 
stances did not afford any proof of fraud, or any 
want of bona fides, in the execution of the settle- 
ment ; the settled estates were not liable to the 
specialty debts ; A even if a want of bona fides had 
appeared, relief could only be obtained in a suit 
putting the mala fides properly in issue. 

It has been argued, that the settlement is 
fraudulent A void under the statute of 13 Eliz. 
c. 5. . . . Admitting on the authority of Gooch's 
Case, No. 553, post , A the case of Apharry v. 
Bodingham , No. 271, ante, that cases of this kind 
may fall within the statute, the enactment makes 
void any conveyance executed with the intent or 
purpose to delay, hinder, or defraud creditors of 
their just A lawful actions, suits, or reliefs ; but 
it is not to extend to any interest, upon good 
consideration, A bond fide conveyed to any person 
not having notice of the fraud (Lord Langdale, 
M.R.). — Richardson v. Horton (1843), 7 Beav. 
112 ; 13 L. J. Oh. 180 ; 7 Jur. 1144 ; 49 E. R. 
1006. 

Annotations : — Retd. Pimm r. Insall (1849), 1 H. A Tw. 

487 : Kinderley v. Jervis (1856), 22 Beav. 1; lMlkes 

v. Broadmoad (1860), 2 Gift. 113. 

273. Only debt a partnership debt.] — C. having 
competent private? means, A being engaged as a 
member of a partnership, which was indebted to 
the extent of £375, made a voluntary settlement 
ot property amounting to £5,000 odd in favour of 
his wife A married daughter, reserving to benefit 
to himself. One year A a half afterwards, he 
having become of unsound mind, the other partners 
were made bkpts. on their own declaration, A no 
dividend had been paid : — Held : the settlement 
was void under 13 Eliz. c. 5. — Denison v. Tatteu- 
sall, Denison v. Cropper (1868), 18 L. T. 303. 

274. Proof of solvency — Burden of proof.] — (1) A 

settlor, at the time of making a voluntary settle- 
ment, made a statement of his assets A liabilities, 
showing a balance in his favour. He was incurring 
heavy liabilities as managing director of a co. , A from 
transactions on the Stock: Exchange. Nine months 
after the date of the settlement he called a meeting 
of his creditors, A laid before them a statement 
showing himself to be insolvent, A subsequently 
he became bkpt. : — Held : the burden was upon 
him to show solvency at the date of the settlement. 


(1913), 24 O. W. R. 622; 4 
O. W. N. 1327 ; 11 D. L. R. 322,—CAN. 

804 U. . ) — A voluntary con- 
veyance made by a person owing debts 
A having no means other than the 
property which he voluntarily oonveys 
with which to pay such debts is bad, 
not only as against creditors, but also 


against future creditors. — E wachow- 
ski v . Marchiscuuk, [191 7 J 3 W. W. R. 


t. Assignor not atoarc of his 

esaej/.J — Pursuer averred that at the 
date of the assignation bkpt was 
insolvent ; that deft*.. the two 
i, were aware of tnis, but con- 


cealed tbe fact from him ; that the 
assignation was obtained by defts. 
in order to secure the debt to the 
bank ; A that its effect was, with 
another contemporaneous assignation 
to the bank, to strip bkpt. of bis whole 
assets : — Held : as it was not averred 
that bkpt. was at the date of the 
assignation aware of his insolvency. 
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Scmble : damages recovered in an action com- 
menced after the settlement for inducing pltf. to 
become a member of a co. by false & fraudulent 
misrepresentations made previously to the settle- 
ment must be taken into consideration in estimat- 
ing the settlor’s solvency at the date of the settle- 
ment. 

(2) A settlement was set aside as against 
creditors generally in a suit instituted by a person 
who had recovered judgment against the settlor 
in an action commenced after the date of the settle- 
ment for a tort committed before it. Guardian 
of infant defts. ordered to pay the pltf.’s costs. 

Mrs. E. & the trustees must pay their own costs. 
The guardian of the infant defts. must pay the 
costs of the pltf. The costs of the assignee in 
bkpcy. must be paid by pltf., who will have them 
over again from the guardians of the infant defts. 
(Maltns, V.-C.). — Orossley v. Elworthy (1871), 
L. K. 12 Eq. 158 ; 40 L. J. Oh. 480 ; 24 L. T. 607 ; 
19 W. R. 842. 


to support it, & the father’s reservation of an 
annuity to the value of the leasehold estate being 
a strong badge of fraud. — Russel v. Hammond 
(1738), 1 Atk. 13 ; West temp . Hard. 530 ; 20 
E. R. 9, L. C. 


Annotations : — Consd. Holloway t>. Millard (1816), 1 Madd. 
414 : Townsend v. Westacott (1840), 9 L. J. Ob. 241. 
Refd. Scarf v. Soulby (1849), 1 H. & Tw. 426. 


276. .] — A settlement made after marriage 

is good, where the husband was not indebted at 
the time, & the wife, wlion married, an infant. 

The question is whether this deed is upon such 
a consideration as to prevail against creditors. 
I am of opinion it is ; for if a man marries an 
infant & makes no manner of provision before 
marriage, a settlement made afterwards is good, 
where there is no proof of his being indebted at the 
time (Lord Hardwickk, 0.). — Middlecome v. 
Marlow (1743), 2 Atk. 519 ; 26 E. R. 712, L. 0. 

Annotation : — Consd. Tie Holland, Grogg v. Holland, [1902] 
2 Ch. 360. 


Annotations : — As to (1) Expld. MocKay r. Douglas (1872), 
L. R. 1 4 Eq. 1 06 ; lit Wise, Exp . Mercer (1886), 1 7 Q. B. D. 
290. Be!d. Taylor v. Coonen (1876), 1 Ch. D. 636 ; Re 
Butterworth, Ex p. Russell (1882), 19 Ch. D. 588. As to 
(2) Consd. MooKay v. Douglas (1872), L. R. 14 Eq. 106. 


B. Indebtedness at Time of Conveyance. 

275. Whether necessary.] — A settlement being 
voluntary, is not for that reason fraudulent, but 
an evidence of fraud only, though hardly a case, 
where the person conveying was indebted at the 
time, that it has not been deemed fraudulent. A 
voluntary settlement is not fraudulent, whore the 
person making is not indebted at the time, nor 
will subsequent debts shake such settlement. 

G. being tenant for life of a freehold, & a lease- 
hold estate called P M with remainder to his son in 
tail, & being absolutely entitled to another lease- 
hold estate, joins with his son after his marriage 
in making three settlements of the three different 
estates, all the settlements being of the same date ; 
Ry the first settlement, in consideration of £200 
part of the wife’s portion paid by her father, they 
join in settling upon the son & his wife, & the issue 
ot the marriage, the freehold estate ; by a second 
settlement, in consideration of £100 being the 
residue of the portion paid Hoon after the execution 
of the settlement, they make the same settlement 
of the F. estate ; & by a third settlement, the 
other leasehold estate in wliicli G. had an absolute 
interest, was assigned upon trust, to secure G. 
& his wife an annuity of £25 during their joint 
lives, 6c after the death of one of them, to pay 
£13 to the survivor, & subject thereto to the son 
& his wife for their lives, with remainder to such 
uses as the survivor might appoint. The father 
& son being both indebted at the time of the 
execution of these settlements ; — Held : the first 
& second settlements were not, within 13 Kite, 
c. 5, fraudulent as against their creditors, but the 
third settlement was fraudulent against their 
creditors, there being no pecuniary consideration 


277. .] — Necessary to prove on 13 Eliz. 

c. 5, that at the making of the settlement the 
person conveying was indebted at the time of the 
execution of the deed. — Walker v. Burrows 
(1745), 1 Atk. 93 ; 26 E. R. 61, L. 0. 

Annotations: — Consd. Holloway v . Millard (1810), 1 Madd. 
414; Soarf v. Soulby (1849), 1 H. He Tw. 426. Raid. 
Glaistor v. Hewer (1802), 8 Vos. 195 ; Smith v. Keating 
(1848), 6 C. B. 136 ; Re Tetley, Ex p. Jeffrey v. Tetley 
(1696), 3 Mans. 321. 

278. .] — A settlement after marriage, by a 

person not indebted, is not within 13 Eliz. c. 5. — 
Stephens v. Olive (1786), 2 Bro. 0. 0. 90; 29 
E. R. 52. 

Annotations : — Conid. Soarf v. Soulby (1849), 1 H. & Tw. 
426. Refd. Guth v. Guth (1792), 3 Bro. O. C. 614 ; Lush 
w. Wilkinson (1800), 5 Vos. 384 ; Copis v. Middleton (1817), 
2 Madd. 410 ; Westmeath v. Wostmoath (1821 ), Jao. 126 ; 
Westmeath v. Salisbury (1831), 5 Bli. N. S. 339. Mentd. 
St. John v. St. John (1805), 11 Ves. 526 ; WorraU «. 
Jacob (1817), 3 Mer. 256 ; Brulloy v. Bralley, 11922] 
P. 15. 

279. .] — Lush v. Wilkinson, No. 466, 

post. 

280. .] — A voluntary settlement without 

fraud , by a husband, not indebted, in favour of his 
wife 6c children, is valid against subsequent 
creditors. — B attkrshke v. Farrington (1818), 
1 8wan. 100 ; 1 Wils. Oh. 88 ; 30 E. R. 317. 

A ’Teh* 3*00 — ^ on ®4. Re Holland, Grogg v. Holland, [19021 

281. .] — Barling v. Bishopp, No. 399, 

post. 

282. .] — Stileman v. Ashdown, No. 291, 

post. 

283. .] — (1) A voluntary settlement 

whereby the settlor takes the bulk of his property 
out of the reach of his creditors, shortly before 
engaging in trade of a hazardous cliaracter, may 
be set aside in a suit on behalf of creditors who 
became such after the settlement, though there are 
no creditors whose debts arose before the date of 


pursuer’s averments were Irrelevant ; 
yti on diamieeed. — Macdouo all’s 

TSP 81 ^^*- 11914] 8. C. 

1 86. — SCOT. 

FART I. SECT. 4. SUB-SECT. 5.— B. 

275 i. Whether necessary.) — Volun- 
tary conveyance* are void against 
dobt * which are thereby 
0T d ®teyed, whether the 
conveyances were fraudulent or not. 

v. Frkkkajc (1867), 13 Or, 


465.— CAN. 

,275 ii. — ; — • Vr?*' 1® n°t necessary 
that, debts should have becotno payfcbb 
before a fraudulent disposal of pro 
Ppjty was made. — B rimstone v. Bmiti 
( 1884), 1 Man. L. It. 302.— -CAN. 


i 1 *1 — Where a conveyance 

is attacked aa fraudulent, it must be 
shown that a debt of the grantor was 
in existenoe at the time of the con- 
veyance, or that a scheme had been 
entered into to defraud possible 


subsequent creditors. — Clinton v. Sel- 
lars (1908), 7 W. L. R. 615 ; 1 Alta. 
h. R. 135.— CAN. 

275 iv. .] — Where a person in 

embarrassed circumstances makes a 
settlement of his property 6c thereby 
defeats his creditors, the deed is 
fraudulent 8c void, evon though the 
settlor had no Intention to defraud. — 
Creditors* Trustee of Trot v. 
Fitzgerald (1885), i N. 25. L. R, 
$53 (8. C.).— N,35, 
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Sect. 4. — Fraudulent intent and evidence thereof : 

5, B. <fc C.] 

the settlement, & though when the settlement was 
made it was doubtful whether the arrangements 
under which the settlor was to engage in the 
business would take effect. 

(2) In order to set aside a voluntary settlement 
as being void as against creditors, it is not necessary 
to show that the settlor contemplated becoming 
actually indebted. It is sufficient if he con- 
templated a state of things which might result in 
bkpey. or insolvency. 

(3) A debtor is not entitled to set up, as a defence 
to a suit to set aside a voluntary settlement, a release 
contained in an inspectorship deed by which he 
vested all his property in the inspectors, the settle- 
ment or the existence of the property comprised 
in it not having been disclosed at the time the 
inspectorship deed was executed. — Mackay v . 
Douglas (1872), L. It. 14 Eq. 100; 41 L. J. Ch. 
530 ; 20 L. T. 721 ; 20 \V. It. 052. 

Annotations: — As to (1) Apprvd. Re Butterworth, Ex p. 

Bussell (1882), ID Ch. I). 688. Reid. Tuylor v. Cocnen 

(1870), 34 L. T. 18 ; Re Tetley, Ex p. Jeffrey (18U0), 66 

L. J. Q. B. 111. 

284. .1 — He Holland, Gregg v. Holland, 

No. 107, ante. 

285. Whether conclusive — Assignment volun- 
tary.] — Townsiiend (Lord) v. Windham, No. 

, ante. 

280. Debts since paid.] — Jenkyn r. 

Vaughan, No. 411, post. 

287. .] — A voluntary settlement, 

honestly entered into at the time it is made, all 
then existing debts being paid, Ac the settlor 
retaining an income sufficient for reasonable & 
probable requirements, ought not to he treated as 
fraudulent «& void under 13 Eliz. e. 5, merely 
because some years afterwards it lias the effect 
of defeating or delaying the subsequent creditors 
of the settlor. In 1891 A., a few days after attain- 
ing twentv-ono, executed a voluntary settlement 
whereby she vested t he whole of her property in 
trustees with an absolute discretionary trust t-o 
apply either capital or income in payment of any 
of tier then existing or future debts ; & a further 
discretionary trust to apply the income during 
her life for the benefit of herself or any husband 


or children. The deed contained a power for A. 
to revoke the settlement with the consent of her 
trustees. The few debts she had at the date of 
the settlement were paid out of cash in hand. 
On two subsequent occasions A. executed partial 
revocations of the settlement, & portions of the 
settled funds were applied by the trustees in pay- 
ment of her debts ; but the trustees refused . a 
third time to pay her debts, & thereupon, in 
Feb. 1900, she was adjudicated bkpt. having no 
assets except the settled property : — Held : the 
settlement was not fraudulent Ac void under 
13 Eliz. c. 5, as against her trustee in bkpey. — 
lie Lane-Fox, Ex p. Gimblett, [1900] 2 Q. B. 
508 ; 69 L. J. Q. B. 722 ; 83 L. T. 176 ; 48 W. R. 
650 ; 7 Mans. 295. 

Annotation : — Bold. Glegg v. Bromley (1011), 81 L. J. K. B. 

334 . 


288. Family arrangement.] — By a deed of 

gift J. granted farming property in trust for her 
daughters, in consideration of which they cove- 
nanted to pay the debts “incurred by J. up to 
the date of the deed in connection with the working 
arrangement of the farm,” & to maintain J. 
J. had no other property than that comprised in 
the deed, <fc pltf.’s debt not having been incurred 
by J. in connection with the farm, was defeated 
by the deed. The ct. found that the deed was an 
honestly intended family arrangement, & was not 
executed with the object of defeating creditors : — 
Held : the deed was valid under 13 Eliz. c. 5. 

Re Johnson, Golden v. Gillam (1881), 20 Oh. D. 
389 ; 51 L. J. Oh. 154 ; 46 L. T. 222 ; affd . siib 
nom. Golden v. Gillam (1882), 51 L. J. Oh. 503 
O. A. 


Annotations : — Consd. Hance v. Harding (1887), 4 1. L. B. 
186; Re Fancy, Ex p. Trustees, (19231 l Ch. 1. Reid. 
Re Maddever, Three Towns Banking Co. v. Madtlevcr 


(1884), 27 Ch. D. 523. 

289. .]— By a post-nuptial settlement 

made in pursuance of an arrangement between the 
settlor & his father, the settlor assigned a policy 
of insurance upon his life to trustees on trusts 
for the benefit of his children, the settlor’s father 
at the same time conveying certain leasehold 
property to the trustees on similar trusts. The 
transaction was entered into in good faith for the 
purpose of securing a provision for the children, 
A not with any intention to defraud or defeat the 


settlor’s creditors. 

The judge at the trial came to the conclusion 


286 i. Whether conclusive — Debts since 
jHtiif.] ~ In ejectment pltf. claimed 
through a deed from M. to J., made In 
1857. Deft, claimed through a pur- 
charte at. sheriff's Hale under execution 
against M., at the suit. of C., & he con- 
tended that the deed from M. to J. 
was void under Stat. Kile. Both 
M. & J. ttw'orc that this deed waa made 
in good taith for a valuable con- 
sideration ; provision was made for 
paying off C.’s judgment out of the 
purchase money ; & It did not appear 
that M. had any other creditors : — 
Held : the deed was good. — Morrison 
V. BTRKU (1871), 32 IT. c. It. 182.— "CAN. 

— A member of a 

trading Ann, in Mar. 1876, effected a 
voluntary settlement on his wife of 
land on w*hioh ho had erected a 
dwelling-house at an expense of 63,000, 
& In July following the Arm were com- 
pelled to effect a compromise of their 
liabilities. 8t Anally, in Feb. 1877, 
became insolvent. Pltf. was appointed 
their assignee, & filed a bill impeaching 
the settlement as having been made 
while insolvent with a view of defraud- 


ing creditors. There was no evidence 
that any debt due at the time of making 
the settlement w f a8 unpaid at the date 
of the insolvency : — Held : in these 
circumstances the bill was dismissed, 
without prejudice to the right to 
institute x>roceedings to obtain relief 
out of any separate? estate of the wife. — 
Darling r. Prick (1880), 27 Gr. 331.— 
CAN 

286 111 . .] — An insolvent 

debtor, for the purpose of defeating 
pltf.’s claim against him, by voluntary 
deed conveyed the equity of redemp- 
tion in certain lands to another 
creditor who, as previously arranged 
with grantor, sold the? property to an 
innocent purchaser & applied the 

f iroceods in payment of all incum- 
) ranees on the property &; all his own 
debts & those of certain other creditors 
of grantor, & of a commission to him- 
self in respect of the sale, & paid over 
the final balance to grantor: — Held: 
pits, had no right of action against the 
fraudulent grantee to recover any part, 
of the purchase money. — T ennant 6t 
Oo. r. Gai.low (1894), 25 O. K. 56. — 
CAN. 


286 iv. .] — Smith v. Tat- 

ton (1879), 6 L. It. Ir. 32.— IR. 

286 v. — .] — Proof of an 

isolated debt, especially a balance of 
account between trader Sc merchant, 
subsequently discharged by payments, 
is insufficient to support the inference 
of an intent to defeat or delay creditors. 
It must be shown that the settlor’s 
assets, apart from the settled property , 
were insufficient to discharge hie debts. 
— Taylor v. Allen (1900), 19 N. Z. 
L. It. 85.— N.Z. 

a. Where no judgments or 

executions before date of transfer .] — In 
1906, 1., the owner of a hotel property, 
w’as financially embarrassed, owing 

66.000 to deft., 8c 88,000 to other 
creditors, among w’hom were pltfs. 
Dcfts. entered into an agreement on 
Sept. 17, 1906, with I. to buy the 
property from him for 818,000 : 

812.000 to be paid by the debt of 

86.000 & the new advance of 86,000, 
8c the payment of the remaining 

86,000 to be deferred, 8c leased the 
hotel to I. for two years, the rent to 
be applied ou tne indebtedness. 
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these parties were not guilty of any fraud 
upon creditors, &, that being so, I think there 
ought really to be an almost overwhelming case 
//.induce us to interfere & to say that he was 
wrons So far from that being so, I do not think 
there is any evidence upon which we ought to 
find that he was wrong, or that there was any 
fraudulent intention in executing this settlement ; 
At it therefore follows that the settlement is not 
void under the statute of Elizabeth (Lord Esher, 
MR)— Hance t-. Harding (1888), 20 Q. B. D. 
732- 57 L. J. Q. B. 403 ; 59 L. T. 050 ; 30 W. R. 
029; 4 T. L. K. 403, C. A. 

4 nnotations : — Bold* Re Tetley, Ex p. Jeffrey (1896), GG 
“ I?°J U. B. Ill; Sturmoy’s Trustee r. Sturmey (1912), 
1)7 L T 718. Mentd. Re Dale to Elsden (1892), 36 
Kni Jo. 347 : Re Vansittait, Ex p. Brown, fl893] 2 Q. B. 



~ w — — • 

I HplCH/M 1 I 1 BUB I 2 JV t X)* 1 u a x • 4Vi VUlAUDi i * Gribble, 

(YaisTs B . 212; He Collins 0914). 112 I,. T. 87 ; 
Re Charters, Ex p. Trustee, [1923] B. Sc C. It. 94. 


290. Existing debts all secured — & since paid — 
Assignment of all property — Control of stock-in- 
trade retained.] — A trader, by a post-nuptial 
settlement, settled all his property of every descrip- 
tion, both present & future, upon trust for his 
wife for her separate use for life, remainder for 
himself for life, remainder for his children, reserving 
tlie control of his stock-in-trade to himself. Five 
years later he became bkpt. : — Held : the settle- 


ment was void under 13 Eliz. c. 5, although it did 
not appear that A. was indebted at the time of 
its execution, except on mtges. of part of the 
settled property, which had since been satisfied. — 
Ware v. Gardner (1869), L. R. 7 Eq. 317 ; 38 
L. J. Ch. 848 ; 20 L. T. 71 ; 17 W. R. 439. 

C. Settlement with a view to Future Indebtedness . 

291. General rule.] — (1) A creditor, on the 
circumstances of this case, decreed to be let in 
upon the estates jointly purchased by a father & 
his sons, & a moiety of each directed to be sold, 
& the money arising therefrom to be applied to 
the satisfaction of his judgment. 

(2) Not necessary a man should bo actually 
indebted at the time ho enters into a voluntary 
settlement to make it fraudulent ; for if he does 
it with a view to his being indebted at a future 
time, it is equally so, & ought to be set aside. — 
Stileman v. Ashdown (1742), 2 Atk. 477 ; 26 
E. R. 688, L. O. ; affd. (1743), 2 Atk. 608, JL. 0. 

Annotations: — As to (2) Could. Bolt v. Smith (1856), 21 
Boav. 511. Apld. Mackay r. Douglas (1872), L. it. 14 
Eq. 106. Retd. Taylor v. Jo now (1743), 2 Atk. 600. 
Generally, Mentd. Burroughs v. Elton (1805), 11 Ves. 29 ; 
Duinmer v. Pitcher (1833), 2 My. & K. 262 ; Crabb v. 
Crabb (1834), 1 My. tic K. 511 ; Doswoll v. Itcooe (1865), 
13 L. T. 156. 

292. Settlor about to embark on hazardous 

trade.] — Mackay v. Doitoias, No. 283, ante. 


Subsequently a transfer of the property 
was made to defts. who, with I. after- 
wards sold the property to H. & b\, 
tic there were subsequent involved 
t ransact ions with the property by way 
of nitge., tic defts. paid 15,000 more 
to I. Pltfs. alleged that the agreement 
of Sept. 17, 1906, tic- the transfer were 
made at a time when 1. was insolvent : 
— Reid : there were no judgments or 
executions against I. before the date 
of the transfer by defts. to H. & F. : 
ho that, oven if the property bad 
remained in l.’s name, he could have 
made a valid transfer to H. 6c F. — 
Rich Attn Hki.ivkui (X). r . Miller 
(1911), 16 W. L. It. 460 ; 3 Alta. L. It. 
207.-- CAN. 

b. .] -The mere proof of the 

existence of particular debts prior to a 
voluntary settlement does not, with- 
out more, establish fraudulent Intent 
tic thus invalidate the settlement, 
but to have that effect it is necessary 
to show’ such a state of the settlor’s 
affairs at the time of the settlement as 
would lead the ct. to infer that the 
effect of the settlement was to defeat 
or delay creditors. — IJ anckv r. Brown 
( 1914), 31 U. L. It. 152; 19 D. L. It. 
862 ; 6 O. VV. X. 137.— CAN. 

©. .} — Upon a bill, filed to 

ituitcoch a voluntary settlement as 
void against creditors, pltf. proved the 
existence of but one debt, of small 
amount, existing at the date of the 
settlement ; tic there w’ere not in the 
cose any circumstances to induce the 
ct. to suspect that the settlor was 
at that time largely indebted : — Held : 
mi inquiry touching the amount of 
Ids debts at that period was refused. — 
Mandkrs r. M angers (1842), 4 i. Eq. 
It. 434.— 1R. 

d. Assignment of anticipated profits 
— Assets out of reach of creditors 
at time of making.) — Action to set 
aside an assignment by way of security 
to deft, of an interest in profits expected 
to be earned under a contract for the 
performance of work on the ground 
that it was made to defeat 8c delay 
creditors of the assignor who was 
insolvent, tic to give the assignee an 
unjust preference. In the trial ct 


the decision in favour of deft. w r os 
based on the ground that the assign- 
ment bad been made under pressure 
tic w’us therefore valid : — Held : on 
appeal affirmed this judgment, as tho 
subject of tho assignment did not 
consist of assets which could bo 
reached by creditors at the timo when 
it was made, the assignment did not 
come within Assignments tic Preferences 
Act. — Blakeley v. Gould (1897), 27 
S. C. It. 682.— CAN. 

s. Where debt barred by lapse of 
time.) — A voluntary conveyance of 
land cannot bo successfully attacked 
under 13 Eliz. c. 5, on tbe basis of a 
debt duo at the time of tho convey- 
ance but barred by lapso of time 
before the commencement of the action 
to attack. — K kddy v. Mordkn (1905), 
15 Man. h. It. G29 ; 2 W. L. It. 373.— 
CAN. 

PART I. SECT. A, SUB-SECT. 6.— C. 

291 I. General ride.) — A conveyance 
may be fraudulent tic void as against 
creditors, although no debt may be in 
existence at the time, if made in con- 
templation of becoming indebted. — 
Bank ok British North America v. 
B atten huh r (1859), 7 Or. 383. — CAN. 

291 ii. .1 — A voluntary convey- 
ance made with intent to affect future 
creditors alone will be set aside. — 
Ottawa Wink Vaults Co. r. Mo 
tiuniK (1912), 27 O. L. It. 319 ; 4 

O. W. X. 318 ; 8 1). L. It. 229 ; affd. 43 
S. C. It. 144 ; 13 D. L. It. 8.— CAN. 

291 iii. .) — By deed A., in con- 

sideration of love and affection, 
assigned premises in trust to pay an 
annuity of £150 for the lament of B. 
tic his wife tic children. At the date of 
the deed. May, 1853, A. owed £2,584, 
tic had property to the value of £3,000. 
There was not any evidence of an .in- 
tention to defraud subsequent creditors. 
He became bankrupt in 1860 : — Held: 
the deed, though voluntary, was not 
void against his creditors.— -Graham r. 
OTCkekkk (1864), 16 1. Ch. It. 1.— IR. 

292 I. Hrttbrr altout to embark 

on hazardous trade.) — The owner of real 
estate being about to enter into a 

partnership, settled his pro- 


perty on his wife tic children. Tho 
evidence allowed that it was made at 
the instance of the settlor’s wife, tic 
with a view to aavc tho property from 
any debts wiiich might arise iu conso- 

a uenoe of the partnership : — Held : 

io settlement was void as against 
subsequent creditors ; although at tho 
time of tho settlement the settlor was 
perfectly solvent, tic no intention of 
fraudulently withdrawing his assets 
could ho imputed to him, tic the 
property in quostion was partly paid for 
by money given to tho wife by her 
father. — Buoklanh v. Bose (1859), 
7 Gr. 440.— CAN. 

292 ii. — — .] — A. having re- 

ceived a large sum bought with it part 
of a farm, of which he took tho deed 
In his own name ; tic afterwards gave 
instructions for a settlement of tho 
property for the use of himself for 
life, with remainder to his wife tic 
children ; but tho settlement was not 
prepared or executed for a year, 
shortly before it was executed he had 
onterod into a hazardous business, 
which proved disastrous, all his means 
not sufficing to pay its losses. The 
farm was the only real estate he had 
in the province : — Held : at the suit 
of a creditor whose debt accrued before 
the settlement, that the settlement 
was void as against creditors. — King 
v. Keating (1805), 12 Or. 29. — CAN. 

292 111. .] — Whore a settle- 

ment has been made with the object 
of putting property beyond the 
chancos tic uncertainties of tho business 
in which the settlor was engaged Sc 
which ho continued to carry on until 
insolvent, it must be regarded as having 
been made with Intent to defraud the 
creditors of that business, tic it is 
unnecessary to prove any old debt still 
unpaid. — Ferguson v. Kenny (1889), 
16 A. It. 276.— CAN. 

292 lv. .] — When a settler, 

not indebted at the time, transfers the 
bulk of his property shortly before 
engaging in a trade of a hazardous 
character, such settlement may be 
declared void as against subsequent 
creditors, tic tbe burden of proof of 
bona /Ides of the settlement rests cm 
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Sect. 4. — Fraudulent intent and evidence thereoj : 

Sub-sect. 5, C. <fc D. } 

293* — A trader, who had for many 

years carried on the business of a baker, & had 
saved some money, being about to purchase 
a grocery business, which he intended to carry on 
in addition to the other, made a voluntary settle- 
ment of the bulk of his property for the benefit 
of his wife & children. He afterwards bought the 
grocery business, Sc carried it on for about six 
months, but lost money by it. He then sold it 
for as much money as he had given for it, Sc 
afterwards carried on the baker’s business alone, 
until, about three years after the execution of the 
settlement, he filed a liquidation petition, his 
liabilities largely exceeding his assets. The debts 
which he owed at the date of the settlement had 
been all paid : — Held ; independently of the 
question whether he was solvent at the date of 
the settlement, the settlement was void as against 
the trustee in the liquidation under 13 Eliz. c. 5, 
on the ground that it was evidently executed with 
the view of putting the settlor’s property out of 
the reach of his creditors in case he should fail 
in the speculation on which he was about to enter 
in carrying on a new business of which he knew 
nothing.— lie Buttkuwohtu, Ex p. Russell 
(1882), 19 Oh. L>. 588 ; 51 L. J. Ch. 521; 4(1 
L. T. 113 ; 30 W. R. 584, C. A. 

Annotations Reid, lie lUdlcr, Iiidlcr v. Itldler (1882), 62 
L. J. Ch. 348: He Briggs Sc Spicer. (1891) 2 Ch. 127. 
tfentd. lie Holdon, Ex p. Official liooelvcr (1887), 20 
Q. 11 . 1 ). 48. 

294. .] — He Holland, Greco v. 

Holland, No. 107, ante. 

295. Bonft fide transaction for protection of 
grantor — Grantor of extravagant habits — Settle- 
ment for value.] — A settlor on attaining twenty - 
one years executed a post-nuptial settlement 
whereby he assigned all the property to which he 


then became entitled, with the exception of a 
sum of £3,000 to trustees upon trust to pay the 
income thereof to himself for life or until he should 
charge or incumber his life interest, with a gift 
over in favour of his wife Sc children. The con- 
sideration for the settlement was covenants by 
the mother Sc brother of the settlor respectively 
to pay him annuities of £50 Sc £25. The object 
of the mother Sc brother in entering into these 
covenants was to endeavour to protect the property 
of the settlor, who was a young man of extravagant 
habits, from his future creditors. At the date of 
the settlement the settlor was under certain lia- 
bilities in respect of debts incurred during his 
minority, Sc £3,000 had been excepted from the 
settlement for the purpose of discharging these 
liabilities : — Held : there was no intention to 
defeat Sc delay creditors, Sc that the settlement 
was not therefore void under the statute of 
Elizabeth. 

This is a case in which, there being value given 
for the settlement, there must be evidence of an 
actual or express intent to defeat Sc delay creditor's 
before one can find the settlement void. I say 
that in distinction to the case of a voluntary 
settlement where it is not necessary that there 
should be any such evidence. It is only necessary 
that the facts should be such that the settlement 
has a necessary tendency to defeat Sc delay 
creditors. In the case of a voluntary settlement, 
however honestly the settlor may execute it, 
however little he may be thinking of his creditors 
at the time he executes it, however free he may 
be from any desire to defeat or delay his creditors, 
the settlement, if voluntary, is void as against 
creditors if its necessary tendency is to defeat Sc 
delay them. As I have said in the case of a settle- 
ment for valuable consideration that is not so. 
You must prove the actual express intention to 
defeat Sc delay creditors (Vaughan Williams, 
L.J .). — He Tetley, Ex p. Jeffrey (1896), 


the settler.— L ai Her v. Jackson 
(1895), 4 U. C. U. 108. — CAN. 

292 v. . ) — A voluntary con- 

veyance of part of his estate by a 
retired Sc successful hotel-keeper to his 
wife, rnado at a time when ho was in 
solvent circumstances but was after 
some months of idleness about to take 
up hotel -keeping business again, was 
uphold as against subsequent creditors, 
where the grantor’s subsequent in- 
solvency was caused by loss by fire. — 
Fleming r. Edwards (1896), 23 A. K. 
718. — CAN. 


13 Eliz. c. 5 . — Jeffrey v. Aagaard, 
[1922] 2 W. W. it. 1201 ; 68 D. L. K. 
291 ; 32 Man. L. 11. 173. — CAN. 

292 viii. . ] — Where a person 

on the eve of entering or having just 
entered into a new venture involving 
risk of financial loss made a voluntary 
conveyance to his wife of a farm, being 
his principal asset : — Held : a fraud 
upon persons who subsequently became 
his creditors. Sc set aside. — N ewlandh 
Sawmills Co. v. Bateman, [1922] 
3 W. W. 11. 649 70 D. L. li. 

CAN. 


292 vi. — — — .] — Pitts, alleged 

that deft, was indebted to them. Sc 
that certain lots in E. were purchased 
by deft , in his wife’s name & buildings 
erected IheToon for the purpose of 
defeating, delaying Sc hindering the 
persons who might become his creditors 
in the course of his business : — Held : 
pitta, were entitled to a declaration 
that the lots wore purchased by deft. 

6 the buildings erected by him. Sc 
that the lots were acquired by him 
in the name of his wlfo for the purpose 
of hindering, delaying Sc preventing 
pltfs. & others in the rooovery of their 
just claims Sc the lots Sc buildings 
were exigible tor claims. — K kvillon 
Brothers, Ltd. r. Derome (1907), 

7 W. h. K. 53. — CAN. 


292 vfi. 


-.1 — If a person en- 


gaged in trade of a hazardous nature 
voluntarily settles the bulk of his 
property on his wife, resulting in his 
creditors, even though they became 
such after the settlement, being 
defeated of their claims, tho transaction 
should bo sot aside, as being within 


292 ix. .] — A trader, who 

had previously taken the benefit of 
Insolvent Act, three days after enter- 
ing into partnership with another, 
conveyed by a voluntary deed all his 
property to trustees in trust for himself 
for life, or until bkpey. or insolvency ; 
& afterwords in trust for his wife & 
children. When this deed was executed 
he was in debt, but not to tho extent of 
insolvency. Six years afterwards ho 
became bkpt. In & suit by the 
assignees in bkpoy. : — Held : the deed 
was void. — Murphy v. Abraham 
(1863), 13 I. Ch. It. 371.— IR. 


292 x. .j — u a oonuracuoi 

after the conclusion of each suoocssfc 


.] — If a contractor 


contract, plaoes the bulk of his moneys 
In the hands of his wife, with the 
intention of putting them beyond 
the reach of his creditors, each of 
such payments is fraudulent Sc void 
against creditors . — lie McGrath, Ex p. 
Official Assignee (1897), 17 N. Z. 
L. It. 646. — NJL 


f. Transaction in view of in- 


solvency — Mortgage to secure prior 
advanced — H. Sc 8. in June, 1871, 
entered into co-partnership, the former 
to give his skill Sc ability to tho busi- 
ness, Sc the latter, a minor, to supply 
capital Sc purchase stock to the extent 
of $4,000. A lot of land was pur- 
chased which was secured by a mtge. 
The deed was taken in the name of 
H. & Mrs. A., the mother of S., who 
advanced $4,000 to start the business. 
Although pltf. contended that this 
advance was made by Mrs. A. to her 
son, there was some evidence to show 
that It was to be repaid by the partner- 
ship. S. became of age in Feu. 1873, 
Sc in Aug. the partnership was dis- 
solved, Sc a mtge. made by H. to 
Mrs. A. to secure the amount of her 
advances. Pltf., assignee, sought to 
have the mtge. declared void, as made 
in contemplation of insolvency. At 
the time or making the mtge. the busi- 
ness was embarrassed, but the jury 
found that the mtge. was not made in 
contemplation of Insolvency, Sc they 
negatived fraud in the transaction, 
though they found that the convey* 
anoo had the effect of impeding, ob- 
structing Sc delaying creditors ; Sc the 
ct. upheld the conveyance. — Fraser 
r. Adams (circa 1878), li. E. D. 235. — 
CAN. 


g. Trust in favour of wife .\ — 

Deft, applied to set aside a writ of 
attachment, levy Sc sheriff’s return on 
the ground that the property attached 
was not that ot deft., having been 
conveyed to a trustee in trust for bis 
wife some time previously. Affidavits 
were read in reply to show that the 
trust deed was made fraudulently in 
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L. J. Q. B. Ill ; 76 L. T. 166 ; 40 Sol. Jo. 686 ; 
3 Mans. 220 ; affd. 3 Mans. 321, 0. A. 

Annotation : — Refd. Denny (Trustee) v. Denny Sc Warr, 
(1919] 1 K. B. 583. 

Right of subsequent creditors to avoid.] — 

See , generally , Sect. 5, sub-sect. 2, D. (6), posf. 


D. Degree of Indebtedness. 

296. Assets not assigned insufficient to pay 
debts.]— -Oakover v. Pettus (1076), Oas. temp. 
Finch, 270 ; 23 E. It. 148, L. 0. 

297. .] — Where testator assigned his 

property, 6c pltf., in an action against the exor. 
set up fraud in the assignment, & suggested, to 
prove the fraud, that testator was insolvent at 
the time of the assignment, it is sufficient for the 
purposes of pltf. in the action, if, by the very act 
of assignment, pltf. make himself insolvent, i.e. 
if the property loft after the conveyance be not 
enough to pay his debts. But where the sum 
realised after the death of testator, very nearly 
equalled the amount of his debts, the ct. still left 
it to the jury to say whether there had been fraud 
in the assignment. — J ackson v. Bowxey (Execu- 
tor op Lyon) (1841), Car. & M. 97. 

298. .] — It., being indebted by bond & 

simple contract, 6c entitled under a will as tenant 
for life, with remainder to his children, exocutes a 
trust deed in favour of his own 6c his son’s creditors, 
by which, reciting that he was justly indebted, the 
creditors, in consideration of £1,000, & an assign- 
ment of his children’s interest, covenant not to 
sue him as long as the deed remains in force. The 
bond debt, & one of the same party by simple 
contract, are entered in the schedules. K. sur- 
vived all his children, 6c conveyed his interest 
under the will, which was absolute, ho being heir 
of testator, &> executed a voluntary conveyance 
to trustees to sell & hold the proceeds, after certain 
payments thereout, in moieties upon the trusts of 
his son & daughter’s settlements. R. then died, 
& by will confirmed the voluntary deed, & left the 
residue to his grandson. The £1 ,000 was paid to 
the creditors under the trust deed, which ceased 
to operate by the deaths of It.’s children in his 
lifetime ; & the questions arose, whether the 

simple contract debts became specialty debts by 
the operation of that deed, whether Slat. Limita- 
tions was suspended A revived the right to sue 
when it ceased to operate, & whether the volun- 
tary conveyance by R. was void as against 
creditors : — Held : tlio voluntary deed was void. 

Suppose a man had £100,000, & owed £10,000, 
ho might make a voluntary settlement without 
fraud ; & on the other hand, if he had property 
& owed to the same amount, 6c settled the whole 
or nine-tenths upon a son or daughter, the Ct. 
would consider that voluntary settlement a 


sufficient fraud to set it aside (Kindersley, V.-O.). 
— Ivens v. Elwes (1854), 2 W. R. 335. 

Annotation : — Mentd. Brewe v. Cox (1855), 3 W. R. 276. 

299. .] — Corlett v. Radclifpe, No. 208, 

ante . 


300. Impeachment by subsequent credi- 

tors.] — Spirett v. Willows, No. 482, post . 

301. .] — A clergyman of seventy-three 

years of age, who had a living worth £800 a year, 
an annuity of £180 & furniture worth about £500 
was indebted to his bankers in £489 6c had to 
borrow £350 to pay other creditors, for which he 
gave a bill of sale over the furniture. His only 
other property was a policy for £1,000 on his own 
life, in respect of which a premium of £03 was 
payable yearly. Being thus circumstanced, he, 
in Mar. 1863, settled the policy on his god- 
daughter, wife of deft., & he subsequently became 
indebted to pltf. for goods supplied. At his 
death in 1808, a part of the debt due to the bankers 
remained unpaid, & this bill was filed to sot aside 
the settlement : — Held : by the execution of tlio 
settlement the settlor was rendered absolutely 
insolvent. 


The intention to defeat or delay creditors by 
such an instrument is to bo inferred m many ways ; 
6c among those whore, after deducting from the 
settlor’s property the particulars settled, he is not 
left with enough to pay his debts. — Freeman v. 
Pope (1870), 5 Oh. App. 538 ; 39 L. J. Ch. 089 ; 
23 L. T. 208 ; 34 J. P. 059 ; 18 W. 11. 900, L. C. 6c 
L. J. 


Annotutions : — Apld. Kent v. Riley (1872), 41 L. J. Ch. 669. 
Consd. Maokay v. Douglas (1672), L. R. 14 Eq. 106 ; 
Taylor v. Ooenen (1876), 1 Ch. D. 630 ; lit Johnson, 
Golden v. Gillum (1881), 20 Ch. D. 389 ; He. Wise, Exp . 
Morcer (1886), 17 Q. B. D. 290. Distd. He Tetley, Ex p . 
Jeffrey (1896), 06 L. J. Q. B. 111. Consd. He Lane-Fox, 
Exp. Glmblott, (1900) 2 Q. B. 508 ; Re Holland, Gregg 
v. Hollaud, [19021 2 Ch. 360 : Glegg v. Bromley (1911), 
81 L. J. K. B. 334. Folld. Carmthors v. Peako (1911), 
55 Sol. Jo. 291, Refd. He Kldlor, Itldlor v. ltldler (1882), 
22 Ch. D. 74 ; He Maddever, Three Towns Banking Co. 
v. Maddever (1884), 27 Ch. D. 523 ; Edmunds r. Edmunds, 
[1901] P. 302 ; Re Hoisted, Exp. Richardson (1917), 116 
L. T. 386. 


302. Whether actual Insolvency necessary.] — 

Lush v. Wilkinson, No. 400, post. 

303 . Other evidence of Intention to delay 

creditors.] — (1 ) A suit to sot aside a settlement as 
fraudulent against creditors, entertained where 
pltf. subsequently became a creditor by the breach 
of a covenant previously entered into by the 
settlor. 

(2) Where a deed is set aside as fraudulent 
against creditors, the property becomes assets 6c 
subsequent creditors are let in. 

(3) In order to make void a deed as fraudulent 
against creditors, it is not necessary to prove that 
the party was insolvent at the time if it appear 
that the intention was to delay creditors. — 


contemplation of insolvency ; — Held : 
rule discharged with costa. — T iiomtson 
e. Ellis (1883). 16 N. 9. R. (4 R. & G.) 
307. — CAN. 


h. 


-.] — Where a tri 


was created to raise £1,000 for the w 
m the event of her husband ’b in» 
ve P c F : — Held: only valid to t 
extent of £500, the amount of t 
fortune paid to him. — D oherty 
Power, 11916] 1 I. R. 337.— IB. 


PART L SECT. 4, 8UB-SECT. 5.— D. 
896 1. Assets not assigned insufficient 


to pay debts.} — A. purchased proper 
& took conveyance in the name of t 
wife, swearing that at the time he d 
not owe a dollar. Sc that the mon« 
expended in the purchase of , tl 
property Iwjlonged to his wife, havii 
neon obtained on the sale of lan 
belonging to her. This statement w 
shown to be incorrect ; 8c judgmo 
having been recovered against j 
upon which nothing could t>e realist 
under execution : — Held : the trail 
action was fraudulent as again 
creditors. Sc a sale of the lands ordere 
5c payment of proceeds to creditors. 


Campbell v. Chapman (1879), 26 Gr. 
240.— CAN. 


k. Whether actual insolvency neces • 
sary — One creditor only.] — H. became 
Insolvent Sc his official assignee sought 
to havo several indentures declared 
void as against his creditors on the 
grounds that the consideration was 
inadequate Sc that at the date of 
execution of the indentures, H. was 
insolvent, or, if not, became insolvent 
by their execution. It appeared that 
at the date of the conveyance H. was 
only indebted to one creditor : — Held : 
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Sect. 1 . — Fraudulent intent and evidence thereof : 
ffufr-aecf. 5, P. ; sub-sect. 0 , A.j 

Richardson r. Smallwood (1822), Jac. 552 ; 37 
E. li. 958. 

Annotations : — As to (3) Consd. Skarf v. Soulby (1849), 1 
Mac. & G. 364. Folld. Splrett v . Willows ( 1 804 ), 5 Giff. 49. 
Retd. Holmes v. Penney (1856). 3 K. & J. 90 ; Jenkyn v. 
Vaughan (1856), 2 Jur. N. S. 109. 

304. -.] — Shears v. Rogers, No. 261, 

ante. 

306. A party largely indebted made a 
voluntary settlement, & became insolvent within 
three years: — Held: (1) sufficient to avoid the 
settlement under 13 Eliz. c. 5 ; (2) in order to set 
it aside, it was not necessary to prove that the 
settlor was in a state amounting to insolvency. — 
Townsend v. Westacott (1840), 2 Beav. 340 ; 
9 L. J . Ch. 241 ; 4 Jur. 187; 48 E. It. 1212; 
subsequent proceedings (1841), 4 Beav. 58. 

Annotations: — As to (1) Reid, Ivons v. Elwos (1854), 2 
W. It. 335. As to (2) Apprvd. Scarf v . Soulby (1849), 1 
II. Sc Tw. 420. Apld. CroMHley v. K1 worthy (1871), L. It. 
12 Eq. 158. Consd. Mack ay r. Douglas (1872), L. It. 
14 Eq. 100; Taylor r. Cooiien (1876), 1 Ch. D. 636. 
(icneralti/, Reid. Christy r. Courteney (1850), 13 Boav. 
96 ; Jenkyn r. Vaughan (1856), 2 Jur. N. S. 109. 

300. — .J ( 1 ) The bill alleged that, at the 
time of executing a voluntary settlement, the 
settlor was insolvent, or in embarrassed circum- 
stances, or indebted to divers persons : — Held : in 
the absence of any proof of actual insolvency, the 
mere fact of the settlor then owing some debts 
was not sufficient to invalidate the settlement. 

(2) In this case there was no allegation of any 
debt owing to pltf. at> the date of the settlement, 
but the fact was proved by evidence in the cause : 
— Held : this circumstance, though, forming no 
ground for deciding at once against the validity 
of tlie settlement, laid the foundation for inquiry, 
the ct. accordingly would direct a reference to 
inquire what debts were owing by the settlor at 
the time of executing the settlement, at his 
death, & what-, at the time of the settlement, was 
the amount of the settlor’s property not included 
in it.— 8karf v. Soulby (1849), I Mac. & G. 364 ; 
19 L. J. Ch. 30 ; 13 Jur. 1109 ; 41 E. R. 1306 ; 
sub nom. Scarf v. Soulby, 1 II. & Tw. 426 ; 16 
Sim. 481, L. C. 

Annotations : — As to (]) Consd. Crosslcy r. El worthy (J871), 
L. It. 12 Eq. 158. Reid. Splrett r. Willows (1804), 5 
( HIT. 49 ; Coult was v. Swau (1570). 22 h. T. 539. As to (2) 
Folld. Ivons t?. Elwos (1854), 2 W. It. 335 ; Jenkyn r. 
Vaughan (1850), 25 L. J. Ch. 338. 

307. Tuknley v. Hooper, No. 211, 
ante. 

308. .j - J. was in embarrassed circum- 

stances & applied to his mother for a loan, who 
lent it on his settling a small estate on his children. 
There being no clear evidence that J. either in- 
tended or knew the necessary consequences of the 


conveyance would be to hinder or delay his 
creditors, & there being no notice to the mother 
of any confirmed insolvency of J. at the time : — 
Held : the deed was not void under 13 Eliz. c. 5. 
It is not necessary to prove the insolvency of the 
settlor at the time a conveyance . of defeating 
creditors is executed, in order to set it aside under 
13 EUz. c. 5. 

The rule in each particular case is whether the 
intention of the settler was 44 to delay, hinder, or 
defraud his creditors.* * — Thompson v . Webster 
(1861), 4 L. T. 750 ; 7 Jur. N. S. 531 ; 9 W. R. 
641, H. L. 

Annotations : — Conid. Smith t?. Chorrlll (1867), L. B. 4 Eq. 

390. Folld. Bayspoole v. Collins (1871), 40 L. J. Ch. 289. 

Consd. Rc Johnson, Golden r. G 111am (1881), 20 Ch. D. 

389. Refd. Re Maddevur, Three Towns Banking Co. v. 

Maddever (1884), 27 Ch. D. 523 : Hanoe v. Harding 

(1887), 4 T. L. It. 185 ; Godfrey v. Poole (1888), 13 App. 

Cas. 497 ; Re Totley, Ex p. Jeffrey (1896), 66 L. J. Q. B. 

Ill ; Edmunds v . Edmunds (1904), 73 L. J. P. 97. 

309. Impeachment by creditor at date of 

settlement.] — Spirett v. Willows, No. 482, post. 

3^0. .] — In the absence of actual intent to 

defeat, delay, or hinder creditors, a voluntary 
settlement, made by a settlor in embarrassed 
circumstances, but having property not included 
in the settlement ample for payment of the debts 
owing by him at the time of making it, may be 
supported against creditors, although debts due 
at the date of the settlement may to a considerable 
amount remain unpaid. — Kent v. Riley (1872), 
L. 11. 14 Eq. 190 ; 41 L. J. Ch. 569 ; 27 L. T. 263 ; 
20 W. R. 852. 


Sub-sect. 6. — Grantor Continuing in 

Possession. 

A. In General. 

311. Fraudulent intent a question of fact.J — 
Want of possession on a bill of sale, a notorious 
badge of fraud, which ought to be left to a jury. — 
Martyn v. Podger (1770), 5 Burr. 2631 ; 2 Wm. 
Bl. 701 ; 98 E. R. 384. 

Annotations : — Reid. Doo d. Batten r. Murloss (1817), 6 

M. Sc 8. 110; Martiudalu r. Booth (1832), 3 B. & Ad. 

498: White v. Morris (1852), 11 C. B. 1015. Mentd. 

Haylock v. Sparko (1853), 1 K. & B. 471. 

312. .1— -The next consideration then is, in 

what condition the creditors stood, in relation to 
conditional sales or mtges. by their debtors to 
their prejudice, where the mtgor. continued in 
possession of the goods mortgaged ; & the statute 
governing this matter is 13 Eliz. c. 5, which relates 
only to creditors ; 27 Eliz. c. 4, relates to pur- 
chasers, in which there is no distinction between 
conditional & absolute sales, provided they are 
fraudulent. This statute being made to protect 


bill diHinlsKod. — Maokkxzik r. Gortm 
(1874). 12 N. 8. W. 8. l\ It. (Kq.) 111. 
— AUS. 

PART I. SECT. 4, SUB-SECT. 6. —A. 

311 i. Fraudulent intent a question of 
fact.) — P. wok indebted to pltf a. in 
reapeot of a mtge. upon certain land* 
in K. After default ho conveyed 
certain other laud 8 to hi a non, who 
immediately conveyed them to P.’s 
wife. The conveyances were voluntary 
Ik intended its a provision for the wife 
so that she could have a house. 
Previous to the date of the convov * 
ances, land had become unsaleable In 
E., Ac pltf. ‘a security was Inadequate. 


There was no direct, evidence that I*, 
had no other property sufficient to pay 
the debt, bu£ there was sufficient to 
lead the ct. to suspect it. The deeds 
were not registered. P. continued to 
collect the rents & to put them into the 
common purse for household purposes : 
— Held : the conveyance was fraudu- 
lent as against creditors. — Dundee 
Moktgauk Co. r. Peterson (1889), 6 
Mun. L. It. 60.— CAN. 

311 il. .] — The mere continuance 

in possession, by debtor, of property 
which he has assigned by bill of sale to 
his creditors, is ..ot per se such a badge 
of fraud a renders the bill of sale 
fraudulent dd, it is only primft 


facie evidence of fraud. Continuance 
in possession, to render such a trans- 
action void, must bo accompanied by 
other circumstances from which the 
jury may arrive at the conclusion that 
its object was fraudulent. — Macdona 
r. Swine V (1858), 8 I. C. L. It. 73 ; 10 
Ir. Jur. 411. — IR. 

311 Hi. .] — Where a person en- 

gaged in trade, Sc at the time largely 
indebted, purchased property Sc had 
it conveyed in trust for his infant 
daughter, Sc himself continued to use 
it In his trade : — Held : a fraudulent 
conveyance Sc void as against the 
creditor. — Dixon r. Bennett (1848), 
3Nfld. L. K. 41.-NFLD. 
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creditors against all conveyances to defraud them, 
it was incumbent on a ct. of equity, or a jury at 
common law, upon considering the whole circum- 
stances to pronounce whether the conveyance 
was made with such intent or not. Where the 
neglect naturally tended to deceive creditors, it 
has been held a badge of fraud, where left in his 
haiids. But if from concurrent circumstances it 
appeared, the title deeds were not left to defraud 
creditors, but upon reasonable Ac honest purposes, 
or left with the vendor, not so as to deceive touch- 
ing his substance, that being accompanied with 
other circumstances, could not be pronounced a 
badge of fraud (Burnet, J.). — Ryall v, Rowles 
(1750), 1 Ves. Sen. 348 ; l Atk. 165 ; 9 Bli. N. S. 
377 ; 27 E. R. 1074, L. C. 

Annotations : — Consd. Doarlo v. Hall, Lovoridgo v. Cooper 
(1828), 3 Hums. 1. Refd. West. v. Skip (1749), 1 Vea. 
Son. 239 ; Ex p. Dumas (1754), 2 Vcs. Son. 582 ; Worsoley 
r. Dcmattos & Slader (1758), 1 Durr. 407 ; Falkcuor v. 
Case (1781), l Bro. C. C. 125 ; Horn v. Baker (1808), 9 
East, 215 ; Hartley v. Smith (1819), Buck, 3(58 ; Belcher 
v. Bellamy (1848), 2 Exch. 303 ; He Bullor, Exp. Wornald 
(1800), 2 L. T. 544 ; Colonial Bank v. Whinnoy (1880), 
11 App. Cas. 426 ; Sharmau v. Mason, [1899] 2 Q. B. 
079. Uentd. ltow v. Dawson (1749), 1 Vos. Sen. 331 ; 
Doddinsrtou i\ Ballot (1750), i Ves. Son. 497 ; Ward 
v. Turner (1752), 2 Ves. Sou. 431 ; Ex p. Shank (1754), 1 
Atk. 234 ; Wilson t\ Day (1759), 2 Burr. 827 ; Mason 
t>. Vero (1779), 2 Wra. Bl. 1309; Atkinson v. Moling 
(1788), 2 Term Hop. 402 ; Plumb v. Fluitt (1791), 2 Anst. 
432 ; Gordon v. East India Co. (1797), 7 Term Hop. 228 ; 
Lingham v. Biggs (1797), 1 Bos. & P. 82 ; Evans v. 
Bicknoll (1801), 6 Vob. 174; Jones v. Gibbons (1804), 
9 Vos. 407 ; Taylor v. Pluinor (1815), 3 M. & S. 562; 
He Fraxer, Ex p. Monro (1819), Buck, 300 ; Storor v. 
Hunter (1824), 3 B. & C. 368 ; Hubbard v. liagshaw 
(1831), 4 Sim. 326; He Severn, Ex p. Colville (1831), 9 
L. J. O. S. Ch. 56 ; He Severn, Ex p. Tennyson (1832), 
Mont. & li. 67 ; Buck t\ Leo (1834), 1 Ad. & El. 804 ; 
lie Ogden, Ex p. Loyd (1834), 3 Deac. Sa Ch. 765 ; Gardner 
r. Lachlan (1838), 4 My. & Cr. 129 ; Hooves v. Capper 
(1838), 1 Aru. 427 ; He Gyo & Hughes, Ex p. Heynul 
(1841), 2 Mont. I). & Do G. 413; Belcher v. Capper 
(1842), 4 Man. & G. 502; Etty v. Bridges (1843), 2 
Y. & C. Ch. Cas. 486 ; Beckham r. Drake (1849), 2 
H. L. Cas. 579 ; Bartlett »\ Bartlett (1857), 1 Do G. J. 
127 ; He Brooke, Ex p. Scott (1857), 29 L. T. O. S. 314 ; 
He Selby, Ex p. Probyn (1857), 28 L. T. O. S. 258 ; He 
Body, Ex p. Stancr (1859), 33 L. T. U. S. 244 ; North v. 
Gurney (1861), 1 John. & H. 509 ; Grainge v. Warner, 
He Grainge (1865), 6 New ltop. 219 ; Donuid v. Suckling 
(1866), L. It. 1 (j. B. 585 ; Cooke v. Hemming (1868), 
L. H. 3 C. P. 334 ; lie Bainbridgo, Ex p. Fletcher (1878), 
8 Ch. D. 218 ; He West of England & South Wales District 
Bank. Ex p. Dale (1879), 11 Ch. D. 772 ; He Hallett’s 
Estate, K natch bull t\ HallcLt (1880), 13 Ch. I). 696; 
He Patrick. Bills v. Tatham (1890), 63 L. T. 752 ; He 
Hiehards, Humber r. Hichards (1890), 45 Ch. D. 589; 
Thomas v. Searles, [1891 J 2 Q. B. 408 ; English & Scottish 
Mercantile Investment Trust r. Brunton, [1892J 2 O. B. 1 ; 
He Wyatt, White v. Kills, [1892) l Ch. 188 ; Ward r. 
Duncombc, [18931 A. C. 369; How t*. Buckett, I1901J 
2 K. B. 449 , Ulegg v. Bromley (1911), 81 L. J. K. B. 334. 

313. .'j — One who had a life interest in a 

settled estate of his wife, both of whom were 
aged, of at least 413,000 a year, whereof the 
ultimate reversion on failure of issue male, of 
which there was none, was in her, A having 
furniture A: pictures, etc., in his mansion of not 
less than £8,000 value, being pressed by his 
creditors, in pursuance of an agreement with his 
wife, conveyed all that his property to trustees, 
who had married his two daughters, for the benefit 
of his wife Ac daughters, Ac subject to his wife’s 
future appointment ; in consideration whereof the 
wife discharged him of above £3,000 before raised 
on the estate, principally for bis use, Ac enabled the 
trustees to raise out of her estate £12,000 more 
for the benefit of her husband s creditors, but 
subject to the appointment of him, his exors., etc. ; 
A also covenanted to levy a fine, which was levied 
a year afterwards ; At the husband covenanted to 
deliver an inventory of the goods to the trustees 
within six months, which was not done ; At after 
the conveyance the husband continued to use the 
J. — VOL. XXV. 


furniture, etc., in the house as before ; & was soon 
afterwards sued by several of the creditors, whose 
executions against such goods were satisfied by 
him, without setting up the trust deed, or resorting 
to the trust fund ; but money was raised on it 
afterwards for other creditors ; & above two years 
after the deed, the husband being sued by pltf., 
a creditor before that time, the trust deed was 
set up in bar of the levy upon the goods in the 
house ; & the sheriff returned nulla bona ; As 

upon an action brought for a false return : — Held : 
in the consideration of the question, whether this 
was a bond fide transaction or a contrivance to 
defeat creditors, & therefore void at common 
law, or by 13 Eliz., c. 6, it was material to submit 
to the jury the relative value of the property 
withdrawn from the roach of the creditors in 
proportion to the amount of their demands at the 
time, & the value & tangibility of that substituted 
in its place, in aid of the conclusion that the deed 
was covinous against them, &, therefore, a verdict 
for pltf., founded principally on these concomitant 
circumstances : the previous embarrassmont of 
the husband ; the want of notoriety of the con- 
veyance at the time ; the want of an inventory ; 
the continuance of the husband's possession 
though consistent with the deed, yet without 
notice of the change of property ; & the appropria- 
tion by the husband of a part of the money raised 
by the trustees to his own use, without objection ; 
was set aside, Ac a new trial granted to bring the 
question more fully before the ct. Ac jury as to the 
good faith of the transaction, Ac the value of the 
consideration, Ac its availability to the creditors. — 
Dewey v . Bayntun (1805), 0 East, 257 ; 102 
E. U. 1285. 

Annotation : — Contd. Arundoll r. Phipps & Taunton (1804), 

10 Vos. 139. 

314. .] — (1) A conveyance of chattels un- 

accompanied with possession is void, although in 
the same instrument be contained a valid mtgo. 
of leasehold buildings in which the chattels are 
situated. 


(2) Where a person pretending to be a purchaser 
of goods under an execution leased the goods at 
a rent to the former owner who still continued in 
possession, no money having been proved to bo 
given for the purchase nor rent paid under the 
lease, it was a question for the jury whether the 
lease was not fraudulent, but under circumstances 
the possession of the lessee might have been the 
possession of the lessor. — Reed v . Blades (1813), 
j Taunt. 212 ; 128 E. R. (569. 


Annotation: — An to (1) Reid. Hooves v 
N. C. 136. 


Copper (1838), 5 


315. .] — A. being indebted to B. in the 

sum of £10 for goods applied for a further supply 
upon credit, Ac for a loan. B. refused to grant 
either without security ; & it was then agreed 
that A. should give a bill of sale of his household 
furniture Ac fixtures, Ac that B. should give him 
credit for £200 on that security. Before the bill 
of sale was executed, B., upon the faith of such 
agreement, advanced to A. £90 in money Ac goods, 
Ac afterwards, on May 8, 1828, A. executed a bill 
of sale, whereby, in consideration of the debt of 
£100 he bargained Ac sold to B. all his, A.’s house- 
hold goods Ac furniture, etc., with a proviso, that 
if A. should pay the £100 by instalments, the first 
of which was to be due on .Tune 7, the deed should 
bo void ; but in default of payment of Any of the 
instalments at the times appointed, it should be 
lawful, although no advantage should have been 
taken of any previous default, for B. to enter upon 
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Sect . 4. — Fraudulent intent and evidence thereof: 

Sub -seel, Q, A. & BJ] 

the premises A take possession, A sell oft the 
goods. There was a further proviso, that until 
such default, it should be lawful for A. to keep 
possession of them. In 1823, A. had given a 
warrant of attorney to 0. & D., as security for a 
debt of £1,100, A they, in Nov. 1828, entered up 
judgment A sued out a ft. fa ., under which the 
sheriff seized the goods : — Held : in these circum- 
stances the bill of sale was not fraudulent by 
reason of A.’s having continued in possession. 
Semble : after a conveyance of goods & chattels, 
want of possession does not constitute fraud, as 
against creditors, but is only evidence of it. 

The consideration for the sale was not only an 
antecedent debt, but a sum of money to be 
advanced by pltf. to enable A. to carry on his 
trade (Loiu> Tenterden, C.J.). — Martin dale v. 
Booth (1832), 3 B. A Ad. 408 ; 1 L. .1. K. B. 100 ; 
110 E. K. 180. 

Annotations : — Folld. Carr v. Burdiss (1835), 6 Tyr. 309. 

Reid. Lindon v. Hharp (1843), 6 Man. & G. 895 ; ward v. 

Audland (1847), 1C M & W. 862 ; Darvfll v. Terry (18C1), 

6 H. & N. 807 ; Ashtou v. Blacks haw (1870), 39 L. J. Ch. 

205 ; Orawcour t>. Salter (1881), J8 Cb. D. 30. 

316. — — ,J — To a declaration in trover by the 
assignees of a bkpt. to recover damages for goods, 
chattels, A fixtures, alleged to be in the possession 
of bkpt. at the time of his bkpcy., & to have been 
since converted by defts., they pleaded that 
before the bkpcy. bkpt. assigned the goods to 
them by deed, who before the bkpcy, took pos- 
session of them, A kept A retained such possession 
afterwards. Pltfs. replied, that defts. did not 
take possession of the goods before the bkpcy. 
Issue was joined thereon, A a verdict found for 
pltfs. upon it : — Held : the issue was immaterial, 
because the assignment by deed conveyed the 
property in the goods to defts., A the continued 
possession of the assignor only amounted to 
evidence of fraud. 

I am of opinion that a transfer of personalty 
is sufficiently perfected by a deed of assignment, 
without possession, A that a continued possession 
by the assignor is only evidence of fraud (Parke, 
B.). — Oahu t>. Burdiss (1835), 1 Or. M. A It. 782 ; 
5 Tyr. 300 ; 4 L. J. Ex. 00 ; 110 E. It. 1200. 

Annotations : — Consd. Stauffer v. Wilkins (1855), 19 Bear. 

626. Mentd. Doe d. Frank is v. Frank is (1840), 4 Jur. 

273 ; Ht Hunt. Ex p. Slmpsou (1844), 14 L. J. Bey. 1 ; 

Young v. Waud (1852), 8 Excb. 221 ; Smith v. Carman 

(1853). 17 Jur. dll ; Johnson c. Fosomoyor (1858), 3 

De G. Sc J. 13. 


317. .] — The modern doctrine is that it 

must bo left to the jury to say whether the con- 
tinuance of possession is fraudulent or not. It 
is a strong fact, but not conclusive (Tindal, 
O.J.).— Lindon v. Sharp (1843), 0 Man. A U. 
895 ; 7 Scott, N. It. 730 ; 13 L. J. 0. P. 67 ; 131 
K. H. 1154. 


Annotations : — Reid. G rail a in e. Chapman (1852), 12 C. B. 
85 ; He Barrell, Ex p. Bailey (1853), 3 I>e G. M. Sc G. 534 : 
He Murgatroyd, Ex p . Bland (1855), 6 be G. M. Sc G. 757 ; 
Meroor, Assignee v. Peterson (1868). 18 L. T. 30; He 
Nureo, Exp. Foxlcy (1808), 18 L. T. 862 ; He Wlnstanley, 
§J0), q B. $60 • ^ Baum, Ex p. Cooper 
(1878), 10 Ou« 313« 


318. Possession consistent with terms of de ed — 
Effect where deed in fact fraudulent.] — Riches 
t\ Evans, No. 60, ante. 

B. Absolute Transfer. 

319. Profits retained.] — Formedon. The tenant 
pleads “ non tenure 99 ; A upon this they were 
at issue ; A it was found, that before the writ 
purchased, the tenant enfeoffed divers persons to 
the intent to defraud them which had cause of 
action for the same lands A notwithstanding he 
took the profits, A the verdict was adjudged for 
the demandant for the feoffment was void against 
him by 13 Eliz. c. 5. — Leonard v . Bacon (1591), 
Cro. Eliz. 234 ; 78 E. B. 480. " 

320. Possession inconsistent with grant.] — 

Twynb’s Case, No. 108, ante. 

321. .] — Oakover v. Pettus (1676), Cas. 

temp. Finch, 270 ; 23 E. B. 148, L. C. 

322. Goods taken in execution A redeemed 

for donor.] — A deed of gift made of personal 
chattels is not good against creditors, if the donor 
continue in possession ; but if, while they ewe so 
iu his possession, they are taken in execution, A 
redeemed for, A on account of the donor, they 
thereby become his absolute property again, A, 
notwithstanding the deed of gift, will pass to a 
legatee under a bequest of “all his personal 
estate,” etc. — Winchelsea (Countess) v . Maid- 
stone (Lady) (1691), 4 Mod. Bep. 51 ; 87 E. R. 
257. 

323. .] — The father makes a settlement on 

trustees iu trust to pay his debts therein men- 
tioned, reserving £50 a year to himself for life, 
remainder to his son, eU:. Father continues in 
possession, A twelve years after contracts debts by 
bond. Qu. : whether the settlement is void as 
to the bond-creditors. — Hungerford v. Earle 
(1602), 2 Vern. 261 ; Freem. C J 120 ; 23 E. It. 
768. 

Annotation : — Reid. Beckett r. Cordley (1784), 1 Bro. C. C. 

353. 

324. -.] — Meggot v. Mills, No. 350, post . 

325. Partial consideration.] — Bill lies for 

creditor by elegit to set aside a fraudulent convey- 
ance, whether ho could recover at law or not. 
Conveyance fraudulent if without delivery of 

S ossession, though part a real consideration. — 
Jennet v. Musgrove (1750), 2 Ves. Sen. 51 ; 28 
E. It. 34, L. C. 

326. .] — (1) If a creditor take an absolute 

bill of sale of the goods of his debtor, but agree 
to leave them in his possession for a limited time, 
A in the meantime the debtor die, whereupon the 
creditor takes A sells the goods, he will be liable 
to be sued as exor. de son tort for the debts of 
deceased ; for debtor's continuing in possession 
is inconsistent with the deed, A fraudulent against 
creditors. It is a general rule in the transfer of 
chattels, that the possession must accompany A 
follow the deed. Therefore, where the convey- 
ance is absolute, the possession must be delivered 


SIC 1. Possession consistent with terms 
of deed — Effect where deed in fact 
fraudulent .) — A lease made by debtor 
of bis farm property under terms by 
whioh debtor was to remain in 
possession, A out of the cron pay 
nluuielt 81,500, declared void as 
against creditors, although there was 
no evidence of financial embarrassment 
or inability to pay debts in full. — W ay 


e. Massey Manufacturing Co. (1886), 
4 Man. L. It. 38.— CAN. 

1. Oranlor in possession — Not 
necessarily a badge of fraud .J — The 
OHsijmor continuing in possession of the 
goods assigned is not a conclusive 
badge of fraud. — Tarratt v . Sawyer 
(1835), 1 N. S. R. (Thom.) 46.— CAN. 


to be taken as conclusive evidence 
that a deed is fraudulent again st 
creditors where debtor has remained 
in possession * receiving the tents A 
grofits for a long time after tho 
execution of the deed. — D ok d. Roy r. 
Hamilton (1843), 6 O. 8. 410. — CAN. 


Fairchild A Millioan (1856), 
L.C. R. 1 13.— CAN. 7 
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i mmediat ely ; where it is conditional, it will not 
be renderea void by the vendor’s continuing in 
possession till the condition be performed. 

(2) If the deed or conveyance be conditional, the 
vendor’s continuing in possession does not avoid 
it, because, by the terms of the conveyance, the 
vendee is not to have possession till he has per- 
formed the condition. [Stone v. Grubbam , No. 345, 
post] makes the distinction between deeds or 
bills of sale which are to take place immediately, 
& those which are to take place at some future 
time ; for, in the latter case, the possession con- 
tinuing in the vendor till that future time, or till 
that condition is performed, is consistent with 
the deed ; & such possession comes within the 
rule, as accompanying & following the deed 
'Buller, J.). — Edwards v. Harden (1788), 2 
Term Hep. 587 ; 100 E. B. 315. 

Innotations : — As to (1) Distd. Stool v. Brown (1808), 1 

Taunt. 381. Consd. Jeeeph v. Ingram (1817), 1 Moore, 

C. P. 189. Apld. Armstrong v. Baldock (1818), Oow, 33. 

Consd. Steward v. Lombe (1820), 1 Broil. & Bing. 506. 

v. Crampbome (1825), 3 L. J. O. S. Cb. 223 ; 

MortindaJe v. Booth (1832), 3 B. & Ad. 498. Reid. 

Manton r. Moore (1796), 7 Term ltep. 67 ; Lewis r. 

Rogers (1834), 1 Or. M. & It. 48 : Lindon v. Sharp (1843), 

6 Man. & G. 895 : Ward v. Audland (1847), 16 M. & W. 

862. As to (2) Apld. Rood v. Wilmot (1831), 7 Bing. 

577. Reid. Armstrong v. B&ldook (1818), Gow, 33. 

327. Person put in possession Jointly with 

ran tor.] — An assignment of personal property is 

d as against creditors, unless there be a complete 
hange of possession ; & it is not enough that a 
person is put in to keep possession jointly with the 
Asignor. — Word all v. Smith (1808), 1 Camp. 
;32, N. P. 

Innotations : — N.F. Eastwood v. Brown (1825), Ity. & M. 

312. Dittd. Latimer v. Batson (1825), 4 B. & C. 652. 

Reid. Cromack r. Heathcote (1820), 4 Moore, C. P. 357. 

Mentd. Cookson v. Fryer (1858), 1 F. & F. 328. 

328. Effect of assent by creditor.] — A bill 

>f sale of goods made for a valuable considcra- 
ion, unaccompanied with the possession, is valid as 
gainst the vendor ; & as against a creditor, with 
rhoae knowledge Sc assent it was given. 

If one executes even a colourable bill of sale for 
» valuable consideration, though the vendor re- 
nains some time in possession, it is a good bill as 
K'tween the parties. All that has been said about 
he genuineness of the transaction, relates only 
to third persons : but in the present case, if defts. 
had proved themselves to be creditors, which they 
failed to do, it is very doubtful whether they could 
have been in a better situation than they now 
are, on account of the communication which 
appears to have been made at the time of the 
transfer of the lease (Mansfield, C.J.). — Steel 
v. Brown & Parry (1808), 1 Taunt. 381 ; 1 Camp. 
512, n. ; 127 E. R. 881. 

329. Mortgage of premises In which 

chattels situated.] — Heed v. Blades, No. 314, 
ante. 

330. Pretended purchase & lease to 

grantor.] — Reed v . Blades, No. 314, ante . 

331. Assignment not concealed.] — If an 

assignment be made of household furniture & the 
assignor continues in the possession of it, it is 
not protected against an execution, at the suit of 
a creditor of the assignor, unless the assignment 
were notorious. In such cases, the notoriety of 
the change of possession is the question to be 
ascertained. — Armstrong v . Baldock (1818), 
Gow, 33, N. P. 

332. * .] — Where the bond fide assignee 

of a bill of sale executed by the sheriff under a 


fi. fa. against the goods of B., allowed the latter 
to remain in the possession & enjoyment of the 
goods until another execution was put in, & the 
same effects were again seised : — HeAd : the first 
execution, being notorious, the assignee of the 
bill of sale might maintain trespass against sheriff, 
& an absolute change of possession was not 
necessary to give effect to the bill of sale as against 
creditors. — Latimer v. Batson (1825), 4 B. & C. 
652 ; 7 Dow. & Ry. K. B. 100 ; 4 L. J. C). 8. K. H. 
25 ; 107 E. It. 1203. 

333. Not conclusive evidence of fraud.; 

A sale to a creditor of personal property, by a 
person in embarrassed circumstances, wit hout any 
change of possession, is valid, unless made with a 
fraudulent intention to defeat other creditors. 
The continuance of possession is not conclusive 
evidence of fraud. — Eastwood v. Brown (1825), 
Ry. & M. 312, N. P. 

334. Agreement that grant to be void on 

repayment ol price.J — A, executed to B. a bill of 
sale, dated May 11, by which, in consideration of 
£350, he granted all his goods, chattels, A effects 
to B. ; & in it there was a clause stating that 
symbolical possession had been delivered, «te a 
proviso, that, the instrument should be void, if A. 
paid the £350 to B. on or before Wept. 20 following. 
A. remained in the visible possession of the pro- 
perty till his death, on Hept. 30 : — Held : t he bill 
of sale was void as against tie* creditors of A. — 

Cramphorne v. (1827), 0 L. .1. (). »S. Oh. 01, 

L. 0. ; affg . S. C. sub nom, — - v. Crampjiornm 
(1825), 3 L. J. O. S. Cli. 223. 

335. .] — Barton r. Vanii eytiiu yhen, 

Stone v. Vaniieythuyben, No. 14, ante. 

336. Grantor remaining In possession with 

view to re-purchase.] — A., a trader, being in difil- 
eulties, &. having five executions against him, all 
his goods were conveyed to deft, by bill of sale 
from the sheriff, with an understanding Miat they 
should remain on A.’s premises to enable him to 
re-purchase them. The jury having found that 
the object of the transaction was, not merely to 
relieve A. from a forced sale of his goods, but also 
to protect them from the demands of other 
creditors : — Held : the transaction was void under 
13 Eliz. c. 5, s. 1, & an act of bkpey. 

Seniblc : it was void also as to persons who 
became creditors subsequent to the transaction, 
if they wore thereby delayed or defrauded. — 
Graham v. Furber (1854), 14 C\ B. 410 ; 2 C. L. B. 
452 ; 23 L. J. V. V. 51 22 1,. T. O. H. 242 ; 18 

Jur. 226 ; 2 W. It. 163 130 K. R. 160. 

337. Grantor’s foreman 6l family remain- 

ing in possession —Colourable transaction.] — An 

assignment by a judgment, debtor, a trader, of his 
furniture, etc., to a friendly creditor pending pro- 
ceedings in the Insolvent Ct., his foreman Sc 
family remaining in possession : — Held : fraudu- 
lent as against a judgment creditor. 

It is not sufficient to invalidate an assignment, 
that it was designed to defeat an execution ; the 
question is, whether it is real or only colourable, Sc 
for the sole purpose of being used to defeat the 
execution Sc then treated as null (Willes, J.).-— 
Young v. Barnet (1858), 1 F. Sc F. 320. 

333. Subsequent sale — Grantee taking 

price.] — A debtor executed an assignment of the 
goodwill Sc fixtures of his business to his brother, in 
satisfaction of moneys advanced. Two years after- 
wards debtor, who had retained possession of the 

o 2 
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goodwill A fixtures, sold them, A his brother 
obtained payment of the purchase-money. Debtor 
was then insolvent, A soon afterwards presented a 
tition for liquidation by arrangement : — Held : 
e payment of the purchase-money to debtor’s 
brother was not a fraud upon the other creditors, 
A could not be set aside. — Re Wilson, Ex p. 
Wilson (1874), 29 L. T. 800; 22 W. R. 241, 
Li J J • 

889. Purchase from sheriff under A. fa.— Debtor 
allowed to retain possession — Subsequent execu- 
tion.] — Latimer v. Batson, No. 332, ante. 

340. By Judgment creditor — Goods let to 

debtor.] — Watkins v. Birch, No. 34, ante. 

341. Purchaser after execution levied — Security 
given by purchaser to sheriff.] — A., for a good 
consideration, assigned his interest in a farm, A 
his cattle A implements of husbandry then in the 
possession of the sheriff under a writ of fi. fa. at 
the suit of C., A the property was liberated by 
the sheriff on his taking security from B. B., 
after the assignment, managed the property, but 
A. continued in possession ; on the property being 
afterwards taken in execution at the suit of D. : — 
Held : it was protected by the assignment to B. 

The donor’s continuance in possession is not in 
all cases a mark of fraud, as where a donee lends 
his donor money to buy goods, A, at the same time, 
takes a bill of sale of them for securing the monoy 
(Parke, J.). — Jkzeph v. Ingham (1817), 8 Taunt. 
838 ; 1 Moore, (\ P. 189 ; 129 E. R. 009. 

Annotations : — Apld. Latimer r. Batson ( 1 825), 4 It. & O. 

C52. Consd. Martindalo v. Booth (1832), 3 B. Sc Ad. 408. 

342. Purchase from trustee for benefit of credi- 
tors — Debtor’s wife remaining in possession.] — 

Where the husband of pltf.’s mother assigned his 
effects to trustees for the benefit of his creditors, 
A absconded, leaving his wife in possession of his 
house, A goods, A notice of such assignment was 
advertised in the newspaper, A the goods were 
afterwards sold by the trustees at public auction, 
A pltf. purchased them in order to accommodate 
his mother, A paid for them at a fair valuation, A 
removed some, but left the greater part in her 
possession : — Held : such purchase by pltf. would 
protect, the goods against a judgment afterwards 
obtained A execution levied by a creditor of the 
husband, who had notice of the assignment at the 
time, although pltf. permitted his mother to 
continue in possession, A, therefore, lie was 
entitled to recover them from the sheriff. — 
IdSONARD v. Bakeh (1813), 1 M. A S. 251 ; 105 
E. It. 91. 

A n notation : — Apld. Latimer r. Batson (1825), 4 B. A C. 

062 . 

348. Purchase by trustee of debtor’s estate from 
landlord under distress.] — floods seized A sold by 
the landlord under a distress for rent without any 
collusion, A purchased by a trustee of the tenant’s 
estate under an assignment by such tenant, for 
the benefit of the creditors, out of the trust funds, 
are not liable to be taken in execution by an 
annuity A judgment creditor, although they are 
permitted by the trustees to remain in the pos- 
session of the tenant. — Gutiikie v. Wood (1810), 
1 Stark. 307, N.P. 


344. Possession not apparent — Goods A grant 
In possession of third party.] — Goods were taken 
under a fi. fa. as the goods of S., A on an issue 
directed to try whether the goods were the property 
of J., it was proved that the goods, prior to 1830, 
belonged to W. when they were distrained for 
rent, A the sum for which they were distrained 
paid in the name of S., with the money of pltf. 
in 1837 W. became bkpt., A pltf. paid £128 to 
the official assignee for W.’s interest in the goods. 
Early in 1839, W. took the benefit of the Insolvent 
Debtors’ Act, but his assignee never claimed the 
goods. In Nov. 1839, S. executed an assignment 
of the goods to pltf., A in Mar. 1840, the goods 
were seized under a fi. fa. against S. The goods 
always had remained in the possession of W. as 
the ostensible owner of them, A S. never was in 
possession of them : — Held : (1) on these facts J. 
had made out his property in the goods, A as 8. 
had never been in the possession of the goods, A 
never could have gained false credit by them, there 
was nothing from which the jury ought to infer 
that the assignment was fraudulent ; (2) that the 
assignment was kept at W.’s house was immaterial, 
A it was also immaterial that no possession of the 
goods had been delivered by S. to pltf., as the 
right to them would pass by the execution of the 
deed. — Buhling v. Paterson (1840), 9 C. A P. 
570, N. P. 

345. Consideration future — Possession not 
fraudulent.] — Stone v. Grubb am (1015), 1 Roll. 
Rep. 3 ; 2 Bulst. 225 ; 81 E. R. 285. 

Annotations: — Reid. It y all r. ltolle (1749), 1 Atk. 105 

Edwards v. Harbon (1788), 2 Term Itcp. 587 ; Iteod 

Wilmott (1831 ), 5 Moo. & P. 553. 

346. Settlement of furniture with house.] 

Cadogan v. Kennett, No. 139, ante. 

C . Conditional Transfer. 

347. Whether distinguishable from absolute 
transfer.] — Ryall v. Rowles, No. 312, ante. 

348. Possession retained until condition per- 
formed.] — Edwards v. Harden, No. 320, ante. 

349. Payment on a named day.] — A 

mtge. of chattels without delivery of possession 
to the mtgee. is valid, if the mtgor.’s continuing 
in possession is consistent with the terms of the 
deed. 

[The dictum of Bullish, J., in Edwards v. 
Harbcn t No. 320, ante ] appears to me to be pre- 
cisely applicable to the present case, as the parties 
stipulated by the deed that the mtgor. should 
remain in possession of the barges for six months 
after the execution of the instrument, when, in 
default of the payment of the principal sum, 
pltfs., as mtgees., were to take possession (Parke, 
J.). — Reed v. Wilmot (1831), 7 Bing. 577 ; 5 
Moo. A P. 553 ; 131 E. R. 223 ; sub nom. Read 
v. Wilmott, 9LJ.O. 8. C. P. 170. 

Annotation: — Ifentd. Doo d. Downe v. Govier (1845), 5 

L. T. O. S. 37. 

Future consideration .] — See No. 345, ante. 

D. Transfer by way of Charge . 

350. General rule.] — Permitting the vendor to 
continue in possession will in general make a sale 
fraudulent against creditors. But if one man 
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lends another money to buy furniture & takes a 
bill of sale of the furniture, leaving it in the vendor’s 
possession will not make the sale fraudulent. — 
Meggot v . Mills (1097), as reported in 1 Ld. 
Raym. 286 ; 91 E. R. 1088. 

Annotations : — Consd. Ryall r. Rowles (1750), 1 Vor. Son. 
;U8 : Worsley v. Demattos & Slador (1758), 1 Burr. 407. 
Mentd. Saunderson t». Howies (1767), 4 Burr. 2064 ; Peters 
e, Anderson (1814), 5 Taunt. 596; Dovaynes v. Noble, 
Clayton’s Case (1816), 1 Mer. 572 ; Surtees v. Ellison 
(1829), 9 B. & C. 750 ; Mills v. Fowkes (1839), 2 Am. 62. 

351. .] — Bucknal v . Roiston (1709), 

Prec. Oh. 285 ; 24 E. R. 136 ; sttb nom . Anon., 
2 Eq. Cas. Abr. 479, L. C. 

Annotations : — Coned. Worsley v. DomattoR 8c Slador (1758). 
1 Burr. 467 ; Edwards t*. Harben (1788), 2 Term Hep. 
587. Refd. West v. Skip (1749), 1 Ves. Sen. 239 ; Ryall 
v. Howies (1750), 1 Ves. Son. 348 ; Manton t?. Moore 
(1790), 7 Term Hep. 67. 

852. .] — W., captain of a ship, pled god his 

chronometer, then in the possession of the makers, 
to dcfts., the owners of the ship, in consideration 
of their advancing him £50, A allowing him the 
use of the instrument during a voyage on which 
lie was about to depart : after the voyage he 
placed it at the makers, A there pledged it to 
pltf., for whom the makers, being ignorant of 
the pledge to defts., agreed to hold it ; the money 
advanced by defts. not having been repaid : — 
Held : the property in the instrument was in 
defts. 

As to the first objection to the title of defts., 
the want of possession, under the agreement, can 
at the utmost amount to no more than a ground 
of fraud, to be submitted to the jury (Tindal, 
G..T.). — Reeves v. Capper (1838), 5 Bing. N. O. 
136; 1 Arn. 427 ; 6 Scott, 877; 8 L. J. 0. P. 
44 ; 2 Jur. 1067 ; 132 K. R. 1057. 

Annotations : — Refd. Flory v. Denny (1852), 7 Exch. 581 ; 
Walker v. Clyde (1861), 10 C. B. N. S. 381 ; Langton r. 
Waring (1865), 18 C. B. N. S. 315 ; Donald v. Suckling 
(1866), L. K. 1 Q. B. 585 ; Meyorstein v. Burlier (1866). 
L. It. 2 C. P. 38 ; Burdick t». Sewell (1883), 10 Q. B. D. 
363 ; Hilton r. Tucker (1888), 39 Ch. D. 669 ; Cochrane 
r. Mooro (1890), 25 y. B. 1>. 57 ; Mills v. Charleflworl b 
(1890), 25 Q. B. I). 421 ; Morris r. Dclobbol Fiipo (1892). 
66 L. T. 320 j Dublin City Distillery r. Doherty. (1914 1 
A. C. 823. Mentd. Young r. Lambert (1870), L. It. 3 
1\ C. 142. 


ooo. 


j « . A T 7 ,J 7 ~ /VU “wiRntnont by a judgment 
debtor to lus father-in-law of his stock in trade as 
security for the purchase-money of the business, 
& for money advanced to pay debts, supported.— 
Sladden v. Sergeant (1858), 1 1<\ & p. 322, N P 


, , 7 ^ A ^11 ^ debtor assigned 

to deft., his creditor, all his household furniture, 
etc., stock, cattle, crops, personal estate A e fleets, 
“ now being or hereafter to ho upon or about hia 
dwelling-house A premises, situate at, etc., or 
elsewhere in Great Britain,” upon trusts for sale 
therein contained, to secure payment of a debt, 
which debtor thorobv covenanted to pay “ on 
demand being made for t he same ” ; A the deed 
empowered deft., in default of payment “ upon 
demand being made as aforesaid ” to enter upon 
any premises in debtor's occupat ion, A to distrain 
the goods A chattels there found. Deft, wont to 
the premises, At in the absence of debtor from 
home, made a demand of payment upon debtor’s 
wife, which not being complied wit h, he thereupon 
seized At sold certain goods, At chattels of debtor, 
some of which wore upon debtor's premises, A 
some of which were upon other promises not 
belonging to debtor, but all of which goods hod 
boon acquired by debtor subsequently t-o the bill 
of sale. Debtor having become bkpt., an action 
was brought by his assignees against deft., for 
the conversion of hkpt.'s goods : Held : the hill 
of sale was not void under 13 Eliz. c. 5. Helwno 
v. Head (1865), 3 H. At D. 955 ; 6 New Hep. 391 ; 
31 L. J. Ex. 212 ; 13 L. T. 66 ; 1 1 Jur. N. H. 517 
13W.lt. 867; 159 K. It. 812. 

Annotationa Refd. (Immlilrt r. (1876), 35 L. T. 

168; Leallmni r. Amor (1878). 47 L. J. Q. H. 581 : 
LazaniH r. AnUrnde (I8K0), 5 I* D. 318 ; tte l)‘K|ilmmIl 
(2), Tad mail r. D’Eplnouil (1882), (M'h. D. 758 ; CU 
r. Matthews (1883), 11 (). 11. 1) hoh ; Jom*ph i>. 

(1884), 54 L. J. Q. B. 1 lU*evoH v. Harlow (1884), 12 
y. II. D. 436; itr Ciark< Coo in bn r. Curler (1887), 30 
(’ll. 1). 318 ; Tall by r. Ollkdul Kcoclvor 13 App. 

Can. 52 


357. Proviso for avoidance on repayment.] - 

C’ftAMPiloiiNE r. , N<i. 334, ante . 


35g. Payment by Instalments — Power to 

grantee to take possession on default.) * -Marti n- 


353. .] — A bill of sale of goods exe 

by a debtor to his creditor is not void, by reason 
of preference given over other creditors. If 
intended by the parties really to operate; At to give 
the creditor the power of taking possession, it is 
good although not acted on by taking possession. 
— Eveleigh v. Purssord (1814), 2 Mood. A: H. 
539, N. P. 


354 . .] -Where goods are assigned as 

security for an advance of money, upon trust to 
permit the assignor to remain in possession of 
them until default in payment at the time stipu- 
lated, & upon further trust to 8(41 them upon such 
default being made, the assignee has a sufficient 
possession to enable him to maintain trespass 
against a wrongdoer. 

Such an assignment, though void as against 
creditors, is good as between the parties, Ac as 
etween either party Ac a stranger. — White v. 
[orris (1852), 11 C. B. 1015 ; 2 i 1*. J. C. P. 185 ; 
i L. T. O. 8 . 256 ; 16 Jur. 500 ; 138 E. It. 778. 


Innotations : — Rsfd. Bowes r. Foster G££8), 2H. AN. 
779 ; Barker ©. Furlong, J. 1891 11 2 Ch. 172. J*ay • 

look i>. Spark© (1853), 1 K. t B. 471 ; Burling «. Harley 
(1858), 3 H. Ac N. 271 ; McMahon v. Leonard (1858), 6 
H. L. Cas. 970. 


dale v. Booth, No. 315, ante. 

359. No proviso for possession by grantor until 
default.] - A hill of sale of the 

furniture A effects of a trader, purporting to be 
absolute, & not containing any nrovJso iut 1 the 
possession by the assignor until default, the 
giving of which was required by the 
the same being in fact a security ; — Held: good, 
th<* possession being consistent with the fact of the 
hill of sale being a mtge. — Book r. WALKER 
(1855), 25 I,. T. <). S. 51 ; 3 W. K. 357. 

360. Proviso for possession for six months or 
until execution.] — Alton v. Harrison, Poyser r. 
Harilihon, No. 252, ante, 

361. Transaction bonA Ode.] — In a cnae stated 
by a county ct. judge, upon an interpleader aum- 
mons, for the opinion of this ct., after setting out 
the facts under which a bill of sale hail been given 
to secure a past debt, A a contemporaneous 
advance, A finding that the transaction was 
bond fide , the question submitted was, “ whether 
the bill of sale was void as against the execution 
creditors, resps v , seizing after the first instalment 
secured by the bill of sale became due, A whilst 


m insolvent ; — Held : such deed in the alleged debt 

uunatanoes so far as related to A.’* against his creditors. 


Bon.vkajks r. Maitland (1867), 11 
;nx Moo. Ind* App. 317.-~-ll | lD, 
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Fraudulent and Voidable Conveyances. 


Sect, 4. — Fraudulent intent and evidence thereof: 

SydMMt fl, Z)., E. & ds . 7 4:8,] 

debtor was allowed to remain in possession, Sc 
with his name over the door as it had been before ” : 
— Held : there being nothing to show that the 
deed was fraudulent, applt. was entitled to 
j udgment . — W eaver v , Joule (1857), 3 0. B. N. 8. 
309 ; 140 E. K. 759. 

Annotation Mentd. Schroder v. Ward (1863), 13 C. B. N. S. 

w 1 II# 

362. Delay In taking possession.] — In 

1824, A. leased to B. for twenty-one years, a 
colliery, with the right of putting up steam- 
engines, etc., for working it, subject to a proviso 
for re-entry on non-payment of rent or insolvency. 
B. erected on the colliery several steam-engines, 
affixed in the ordinary way to the soil, Sc after- 
wards, in 1827, assigned the colliery, with the 
engines, implements, etc., in use upon it, to 
trustees, in trust to permit B. to enjoy them until 
default in payment of an annuity granted by him ; 
& on such default to take possession, Sc sell them 
& pay the arrears. In June, 1829, A. recovered 
possession of the premises in ejectment brought 
in pursuance of the proviso for re-entry. In 
Nov. 1829, the engines Sc other articles on the 
colliery were seized under a fi. fa, at the suit of 
an execution creditor of B. i- Hchl : the omission 
of the trustees to take possession on B.’s default 
in payment of the annuity did not avoid the 
assignment. — Minsiiall v , Lloyd (1837), 2 M. Sc 
W. 459 ; Murph. Sc II. 125 ; 9 L. J. Ex. 115 ; 1 
Jur. 330 ; 150 E. It. 831. 

Mentd. Mackintosh v. Trotter (1838), 3 

X* L 84 * Weebm V. Woodcock (1840), 7 M. & W. 

lij* KU /. 0 HrT' ,lw, ho A‘ 1« Kvch. 406; Wilde v. 

Water# (18.»5), 16 C.1L U37 ; WohriHloy r. Milno (1859), 7 

V 4 * ,S f boiHMiH, Kt t>. Brook (1878), 10 Ch. 1). 

IMA l£ ufirl ? r *,y n( / d * Co., 11804) 1 Q. B. 713 ; Re Do 

Falbo, Ward v. Taylor, 11001 ) 1 Ch. 623. 

363. Delay In registration of bill.]— Where 

A. advanced money in good faith to a person who 
appeared to be solvent, taking a bill of sale winch 
included all debtor’s stock-in-trade, book debts. 
Sc other propert y, but without taking delivery or 
registering the bill of sale until just in time to 
prevent its being avoided under the New South 
Wales Bills of Sale Act Held : his title there- 
under prevailed against debtor’s official assignee, 
no intent being shown to have existed at the date 
thereof to defeat or delay creditors. — Morris v , 
Morris, [1895] A. 0. 025; 72 L. T. 879 ; sab 
tiom. Morris v . Cook’s Official Assignee, 04 
L. J, I*. 0. 130 ; 44 W. It. 05 ; sab aom, Jic 
Oookk, Morris v , Morris, 11 It. 551, P. C. 

364. Assignments prlmft facie absolute.] — As- 
signment of furniture, etc., by a debtor to his 
creditor in satisfaction of their debts, retaining 
possession under a demise at a rent, A afterwards 
taking a re-assignment from somo on payment of 
their debts, with interest, though it would be 
void as against creditors, established between the 
parties against the answer, insisting, that the 
deed, though absolute upon the face of it with a 
fraudulent purpose, was intended only as a 
security, & the circumstances precluding any 
legal w ro^y ~;BALpwiN v, Cawthorne (1812), 
19 Vea. 100 ; 34 E. 11. 480, L. C. 


F, Joint Possession, 

365. Sale by husband to wife.] — The mere 
possession of goods is not sufficient to subject 
them to an execution issued against the person so 
possessing them, if it be satisfactorily proved that 
they were really & bond fide sold to a third person 
as a trustee for his wife, & possession taken by 
such third person. — C ross v. Glode (1797), 2 
Esp. 674, N. P. 

366. Goods remaining in house where 

both live — Consistent with grant.] — A purchase by 
a married woman from her husband, through the 
medium of trustees for her separate use A appoint- 
ment, may be sustained against creditors if 
bond fide 9 though the husband is indebted at the 
time, Sc even though the object is to preserve 
from his creditors for the family the subject of 
the purchase, in this instance, ancient family 
pictures, furniture, Sc other articles, of a peculiar 
nature Sc value. The circumstances of the com- 
parative value of the consideration, the continued 
possession, according to the title, by the relation 
of the parties, the degree of notoriety, the want 
of an inventory, the satisfaction of some debts 
out of the property, etc., though circumstances 
of evidence, are not conclusive, as to the nature 
of the transaction. — Arundell (Lady) v , Phipps 
Sc Taunton (1804), 10 Ves. 139; 32 E. R. 797, 
L. C. 

367. Inquiry as to bona ftdes.] 

Dewey v , Bayntun, No. 313, ante . 

368. .] — A wife, who had separate 

estate, agreed to purchase from her husband some 
furniture & other personal chattels belonging to 
him, which were in the house in which she lived 
with him. She stipulated that a receipt for the 
purchase-money should be given to her, Sc in- 
structed her solr. to draw the receipt. After the 
purchase-money had been paid to the husband 
he signed a receipt which the wife’s solr. hod pre- 
pared. This document acknowledged the receipt 
from the wife of the agreed sum, as the purchase- 
money M for all my furniture, plate, etc., which I 
hereby acknowledge are now absolutely her 
property.” There was no formal delivery of the 
goods by the husband to the wife, but they 
remained, as they had previously been, in the 
house in which the husband Sc the wife were living 
together. She subsequently sent part of the goods 
to her own bankers, & the remainder were after- 
wards taken in execution by a judgment creditor 
of the husband. In an interpleader issue between 
the wife Sc the execution creditor ; — Held : the 
wife had a sufficient possession of the goods to 
take the case out of the Act, for the situation of 
the goods being consistent with their being in the 
possession of either the husband or the vdfe, the 
law would attribute the possession to the wife 
who had the legal title. — Ramsay v . Margrbtt, 
[1894] 2 Q. B. 18 ; 63 h. J. Q. B. 513 ; 70 L. T. 
788 ; 10 T. L. R. 355 ; 1 Mans. 184 ; 9 R. 407, 
C. A. 

Annotations: — Consd. Withers v. Berry (1895), 39 Sol. Jo. 

669. Fcdld. French v, Gethlng, (1982) 1 K. B. 836. 

Retd. Re Sat terth waite. Ex p. Trustee (1895), 2 Mans. 62 ; 

Clapham t». Ives, Holmes, Claimant (1904L 91 L. T. 69 ; 

Re RoiB, Ex p. dough (1904), 73 L. J. K. B. 929 ; Re 


*64 i. Assignment* primd facie 

being indebted to It., £ 
both being in pecuniary difficulties, 
F**de an absolute conveyance of his 
land to It., which was intended to 
•eoure the debt due to R.. but was made 
absolute In form to deceive H.'s 


oriHiitors. Various subsequent dealings 
with the property took place with a 
vle * of securing the creditors of both 
by means thereof the interest 
of H. * il, if any. appeared to be a 
mere money charge on the property 


at the time fL foe, against their lands 
were given to the sheriff : — Held : the 
writs bound their respective interests, 
A they should be sold in equity to pay 
the execution debts. — Brock v. Saul 
(1869). 16 Gr. 589. — CAN. 
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p. Salaman (1910), 80 L. J. K. B. 71 ; Re 

Lftvey, Ex p. Trustee, 11918-19] B. & C. R. 116 : Canvey 

Island Oomrs. v. Preedy, (1922] 1 Ch. 179. Mentd. 

Rogers, Eungblut & Co. v, Martin (1910), 103 L. T. 527. 

.] — See Bills of Sale, Vol. VII., p. 115, 

Nos. 072-074, cfc, generally, Husband & Wife. 

369. Joint possession of vendor & agent of 
vendee.] — Benton v. Thornhill, No. 50, ante . 

F . Where Delivery Impossible . 

370. Mortgage of ship.] — A delivery of the 
grand bill of sale of a ship at sea is equivalent to 
a delivery of the ship itself. 

Where a ship was mortgaged at sea, with a pro- 
viso that the mtgor. should continue in possession 
till failure of payment of the mtge. money on 
demand ; the grand bill of sale was delivered, & 
the mtgor. became bkpt. before the arrival of the 
ship, & the mfcgee. took possession on her arrival, 
he may maintain trover against the assignee who 
took the ship from him, notwithstanding he made 
no demand either on bkpt. or his assignees. 

There is a great difference between the sale of a 
ship at sea & of other goods. A person by being 
in possession of a sliip does not thereby acquire 
any credit ; because whoever is requested to 
advance money thereon will require to be shown 
how the other is owner ; & if he has no bill of sale 
to produce his possession alone amounts to nothing. 
Therefore, it has been invariably held that the 
delivery of the grand bill of sale is a delivery of 
the ship itself. Then are there any false colours 
held out in this case ? Pltf. took possession of 
the ship the very first moment that he could. 
Therefore, this conveyance is not within either the 
statute of Elizabeth or of James I. (Urose, J.).— 
Atkinson t>. Maling (1788), 2 Term Rep. 402 ; 
100 E. R. 249. 

Annotations : — Refd. Gordon t>. Ea»t India Co. (1797), 7 

Term Rep. 228 ; Robinson v. Macdonncll (1816), 5 M. Sc S. 

228. 

See, generally , Shipping. 


Sub-sect. 7. — Grantee’s Possession Colour- 
able. 

371. Grantor allowed to exercise acts of owner- 
ship.] — If a party who obtains a bill of sale takes 
possession under it, but suffers the late owner of 
the goods to interfere or execute any act of owner- 
ship, it shall avoid the bill of side as against a 
subsequent bond fide execution. — Paget v. Pku- 
chard (1794), 1 Esp. 205, N. P. 


Sub-sect. 8. — Deed Retained by Grantor. 

372. General rule.^ — A. having received 
moneys belonging to B. privately, & without any 


communication with B., prepared & executed a 
mtge. to him for the amount. A. retained the 
deed m his custody, for twelve years, & then 
died insolvent. After his death, the deed was 

discovered in a chest containing his title deeds : 

Held : the deod was not an escrow, there being 
no evidence to show that it was executed con- 
ditionally, but it took effect from its execution. & 
was good against A.'s creditors. 

I have the authority of the law for saying that 
the mere retainer of the deed will not affect its 
validity (Shad well, V.-C.).— Exton v. Scon’ 
(1833), 6 Sim. 31 ; 68 E. R. 507. 

Annotations:—- Gonad. Roberts v. Williams (1841), 11 

L. J. Ch. 65. Apld. Hall v. Palmer (1844), 3 Haro. 632. 

Conid. Craeknall v. Jansou (1879), 11 Ch. 1). 1. Reid. 

Lloyd r. Attwood, Attwood v. Lloyd (1869). 3 Do G. 5r J. 

614 ; Cory v. Kyro (1862), 1 Do G. J. & Sin.' 149. 

See, generally , Deeds, Vol. XVII., pp. 213, 214. 

373. Deed also revocable.] — T arrack v. 
Marbury, No. 82, ante. 

374. Debts existing at date of settlement 

since paid.] — Jenkyn v. Vaughan, No. 411, post . 

375. No evidence of Insolvency.] — Whom a 
party to any instrument seals it, & declares, in 
the presence of a witness, that he delivers it as 
his deed, but keeps it in his own possession, & 
there is nothing to qualify that, or to show that 
the executing party did not intend it to operate 
immediately, except the keeping the deed in his 
hands, it is a valid & effectual deed ; & delivery 
to the party who is to take by the deod, or to any 
person for his ust*, is not essential. 

The remaining question is this, whether this 
deed is void as against creditors under 13 Eliz. 
c. 5, or as against deft, as a purchaser under 
27 Eliz. c. 4. As to creditors, there was no proof 
of outstanding debts at the time of the trial, nor 
any proof of there being any creditor except deft., 
& he may be considered in the double character 
of creditor & purchaser (Bayley, J.).---1)om d. 
Gaunons v. Knight (182(1), 5 B. A 0. 071 ; 8 
Dow. & Ry. K. B. 348 ; 4 L. J. O. H. K. B. 101 ; 
108 E. R. 250. 

Annotations : — Apld. Hull v. Palmer (1844), 3 Haro, 632. 

Consd. Xenon i\ Wickham (1867), L. H. 2 H. L. 296. 

Refd. Grtiftcofi t\ Gcrrti.nl (1840), 4 V. & (', Ex. 119; 

Roberta t>. William* (1841 ), 11 L. J. Ch. 66; Fletcher v. 

Fletcher (1844), 4 Hem, 07 : Doe <1. ltlehunlH c. l^ewit*. 

(1862), 11 (!, 11. 1036; JetTrien r. Alexander (1860), 8 

H. 1,. Can. 694 ; Battle r. Hornibnmk, 118971 1 Ch. 26 ; 

Maced o «. Htroud. [1022] 2 A. ('. 330. Mentd. Grant v. 

Hunt (1815). 1 C. II. 44. 

376. At date of deed.] -Exton v. Scott, 
No. 372, ante . 

377. Declaration of trust— To remedy misap- 
propriation of funds.] — The creditor of an insolvent 
debtor, who dies without having been odjudicated 
bkpt., is entitled to the benefit of any payment or 
security made or given by debtor, although such 
payment or security would in case of bkpey. have 
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371 i. Grantor allowed to exercise ads 
of ownership .} — Merchants Bank of 
Canada v. McKenzie (1900), 18 

C. L. T. Occ. N. 367 ; 20 C. L. T. Occ. 
N. 90 ; 13 Man. L. II. 19.— CAN. 

o. Conveyance to debtor's nominee.] 
— A married woman entered into a 
oontract for the purchase of land ; one 
ot the terms being that the conveyance 
should be to herself. In payment of 
the principal part of the purchase 
money the husband assigned to the 
Vendor a mtge. he held on other pro- 


perty, which, so far as appeared, was 
his only means. He was not indebted 
at the time, but a month afterwards 
he indorsed a note for £40. which was 
not paid. The family. Including the 
husband, went Into possession of the 
land Immediately after the purchase, 
& mode Improvements, but no deed 
was obtained. Sc a small balance of the 
purchase money remained unpaid for 
twelve years, when the money was 
raised by loan on the property. Sc the 
deed was taken to a son of the pur- 
chaser : — Held : this deed was fold as 
against the holder ot the note. — 


Wabble v. McGintv (1868), 15 Gr. 
261.— CAN. 

PART I. SECT. 4, SUB-SECT. 8. 

373 f. Deed also revocable.)— A deed 
which the grantor has power to revoke 
Sc which he attempts to use as a shield 
against creditors cannot be otherwise 
than fraudulent Sc void ; Sc retaining 
possession of the deed is a very strong 
circumstance to show that It was 
really Intended as a shield. — Leacock 
v. Off ameers (1889), 3 Man. L. IL 
645. — CAN, 
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Sect. 4 . — Fraudulent intent and evidence thereof: 
Sub-sects. 8 9.] 

been set aside as a fraudulent preference. E. 
placed in the hands of her solr. a sum of money 
for investment. He died insolvent without in- 
vesting the money, & after his death there was 
found in the safe at his office, a memorandum 
dated a fortnight before his death, the contents 
of which had not been communicated to E. By 
this memorandum, the solr. declared himself 
trustee of certain leaseholds then in mtge. to 
himself, & of a bill which he had indorsed to E., 
to secure the repayment of the sum placed in his 
hands. In a creditor’s suit for the administration 
of the solr.'s estate : — Held : even if the solr. 
executed the memorandum with the knowledge of 
Ids insolvency, still E. was entitled to the benefit 
of the security as against the other creditors, for, 
as the solr. retained no benefit for himself, the 
gift was bond fide within 13 Eliz. c. 6. — Middleton 
v. Pollock, Ex i>. Elliott (1870), 2 Ch. D. 104 ; 
45 L. J. Ch. 293. 

Annotations : — Apprvd. Now, Prance 8c Garrard’s Trustee v. 
Hunting, II 897 ] 2 Q. B. 10. Apld. Taylor v. London 8c 
County Banking Co., London 8c Comity Banking Co. v. 
Nixon, (19011 2 Ch. 231. Consd. Wigan v. English 8c 
Scottish Law Life Assoc. Assocn., [1909] 1 Ch. 291 ; 
Glogg v. Bromloy, Qlegg, etc., Claimants (1911), 81 
L. J. K. B. 334. Expld. He Cozens, Green v. Brisley, 
(1913) 2 Ch. 478. Apld. Radcliffo v. Abbey Road & 8t. 
John’s Wood Permanent Bldg. Roc. (1918), 87 L. J. Ch. 
657. Reid. He Pidcock, Penny v. Pidcoc.k (1907), 61 
Sol. Jo. 514. 

378* .] — The solr. to a trust mis- 

appropriated the trust funds & subsequently in 
part discharge of his liability signed a declaration 
of trust appropriating to the trust property of 
his own which was in mtge. to deft, society. The 
solr. died insolvent 8c the trustees now claimed 
to redeem the mtge. : — Held : they were entitled 
to do so, the declaration not being revocable 8c 
not being void under either 13 Eliz. c. 5 or Deeds 
of Arrangement Act (c. 47). — Hadcuffe v. 
Abbey Road 8c St. John’s Wood Permanent 
Building Society (1918), 87 L. J. Ch. 557 ; 119 
I* T. 512 ; 02 Sol. Jo. 007 ; [1918-19J XL & C. It. 
81. 

See, generally. Trusts 8c Trustees. 


Sub-sect. 9. — Conveyance in Anticipation of 
Execution or pendente Lite. 

379. Sale after judgment — Knowledge of pur- 
chaser.)- Anon. (1572), Dai. 79, pi. 14; 123 

K. It. 289. 

380. Before execution awarded.]— Fleet- 

wood’s Cask, No. 91, ante. 

Sec . generally , Execution, Vol. XXI., pp. 524 

381. For good consideration.]— A sale of 

property for good consideration is not, either at 
common law or under 13 Eliz. c. 5, fraudulent 8c 
void, merely because it is made with the intention 
to defeat the expected execution of a judgment 
creditor.— Wood r. Dixie (1845), 7 Q. B. 892 • 
5 L. T. O. S. 280 ; 9 Jur. 798 ; 115 E. R. 724. 

■— Folld* Hale r. Metropolitan Saloon Omnibus 



H.c__ 

Consd. Alton v. Harrison, Poyser v. Harrison (1869), 20 
L. T. 1001. Retd. Edmunds v. Edmunds, (1904] P. 362 : 
Glegg v. Bromley (1911), 81 L. J. K. B. 334 ; Public 
Prosecutions Director v . Pnrdie & Clayton (1914), 78 
J, P. Jo. 186. 


382 , .] — A transfer by a judgment 

debtor of the stock, etc., on his farm, the price 
being paid to third parties, for rent, etc., held 
valid. 

Up to the day of the delivery of the writ to the 
sheriff, the judgment debtor may sell his goods 
provided it is not a mere trick to evade the 
execution. The question is whether it is a real 
transaction. Here money not only passes, but 
is paid to third parties for rent, etc., so that 
clearly the payment was not colourable, & the 

S rice was really paid (Willes, J.). — Bunyard v. 
eabrook (1858), 1 F. & P. 321, N. P. 

383. -.J — A pawnbroker bought the 

stock of a trader in a nasty manner & without 
making any inquiries whether he was indebted, 
or why he wanted to sell in a hurry. There were 
other circumstances of suspicion as to the bond 
fides of the sale, particularly that the purchaser 
did not call the vendor as a witness ; due change 
of possession took place, but no public manifesta- 
tion of it was made. The vendor was at the time 
of the sale liable to process for debt, & a few days 
after the sale execution issued : — Held: (1) if 
bond fide for valuable consideration, a sale of goods 
is not invalidated by knowledge that an execution 
is intended ; (2) there being proof of payment 8c 
change of possession, the circumstances of sus- 
picion did not amount to proof of fraud, & the 
purchase was good against the execution creditor. 

(3) I have only to consider whether the sale 
was bond fide , & on that point every case stands 
on its own merits (Ktndersley, V.-C.). — Hale 
v. Saloon Omnibus Co. (1859), 4 Drew. 492 ; 28 
L. J. Ch. 777 ; 7 W. 11. 310 ; 02 E. R. 189. 

Annotations : — Generally , Mentd. Thomson v. Barrett (I860), 
1 L. T. 208 ; He Baum, Ex p. Cooper (1878), 10 Ch. 1). 
313 : North Central Wagon Co. v. M. 8. & L. Ry. (1887), 
35 Ch. 1). 191. 


384 . Intention to defeat execution.] — 

(l) A deed may be void as against creditors 
though full consideration is given for it, if it be 
in such a form as to defeat the creditors & be 
executed with that intention. 

In June, 1854, pltf. recovered a judgment 
against £., as overseer of a parish, for £238, & 
three days after, an order rmi issued for an attach- 
ment. In Sept, following, E. conveyed all his 
estate & effects to his son, in consideration of his 
lodging, maintaining 8c clothing him for life, 8c 
paying £75 on his death, 8c indemnifying him 
against a mtge. debt, on the property, & which he 
secured by bond. The full consideration was not 
given, but the difference was not great. The 
ct., being of opinion that the deeds were made 
with a view of defeating pltf.’s execution, set 
aside the transaction as against the creditors. 

(2) Form of decree on setting aside deeds 
partially, viz., as against creditors only. — Bott v. 
Smith (1850), 21 Beav. 511 ; 52 E. It. 957. 

Annotation : — As to (1) Raid. He Doble, Ex p. Doble (1878), 

38 L. T. 183. 


PART 1. SECT. 4. SUB-SECT. 9. 

p. A lorteaoe after judgment 

Whether inteMlioa fraudulent — 
quote consideration. ] — Tho owner of 
roal estate, subject to a mtge., sold 


tho equity of redemption to avoid 
executions at the suit of creditors, bo 
being insolvent. 8c tho vendee aware of 
that fact, 8c that his object was to 

g lace hU property out of the reach of 
is creditors. The purchaser roeojd 


the property for an advance of $1,000, 
after the institution of proceedings to 
set aside the transaction, of which the 
party purchasing was aware ; — Held : 
the transaction should be set aside, as 
having been made to hinder 3c delay 



Part I. — Conveyances Impeachable by Creditors under Statute. 


385. Intention to defeat or delay exeeution 

— Transfer colourable.] — An assignment of all a 
trader s stock, etc., nominally in consideration of 
a pretended debt, Sc a small additional advance, 
but really colourable & collusive Sc with intent to 
defeat execution creditors is fraudulent & void 
under 13 Eliz. c. 5, as against judgment creditors, 
& the assignor, being liable under that statute to 
criminal prosecution* is not bound to answer 
questions as to the true object of the transaction. — 
Michael r. Gay (1858), 1 F. & F. 409, N. P. 

886 . Question of fact for Jury.} 

Although a deed which defeats or delays the sheriff 
on an execution must defeat Sc delay an execution 
creditor, Sc it may be matter of law whether it 
would delay or defeat the sheriff, yet, under 13 
Eliz. c. 5, it is for the jury on all the facts whether 
that was the intent with which it was executed. — 
Henderson v . Lloyd (1802), 3 F. & F. 7, N. P. 

387. Transfer Intended to take effect.] 
On an interpleader issue, there being strong evi- 
dence that claimant had been privy to a scheme to 
defeat & defraud the execution creditor, not only 
after, but before the judgment ; & that, in pur- 
suance of this scheme, he had taken a transfer 
of the property of debtor, his partner : — Held : 
nevertheless, though if it w^re merely meant as a 
trick & a device by way of pretended transfer, it 
was invalid, yet, if as between the parties it was 
intended to take effect, then, whatever its object, 
it was valid. — L uff v. Horner (1802), 3 F. & F. 
480, N. P. 

388. Mortgage after judgment — Whether Inten- 
tion fraudulent — Question of fact.] — In an inter- 
pleader issue between claimant & execution 
creditor, pltf. claiming under a bill of sale for 
alleged advances to the assignor, a son, the 
question is, whether the property was really 
intended to pass, &. this will greatly depend upon 
whether the advances were really made ; but it 
is not conclusive that the assignor’s object was to 
evade an execution, because, except in cases of 
bkpey. or insolvency, a debtor may prefer a par- 
ticular creditor Sc pay him in money or in goods ; 
Sc the question will be, whether ho really meant 
to do so, or only to pretend Sc appear to do so, 
for the purpose of escaping the execution, the 
goods to be afterwards resumed by the assignor. — 
Sutton v. Bath (1838), 1 F. Sc F. 152 ; subsequent 
proceedings, 3 H. & X. 382. 

389. .] — Alton r. Harrison, 

Poyser v. Harrison, No. 252, ante. 

390. Money actually lent.] — A bill 
of sale by way of mtge. of personal chattels, if 
executed as a security for money actually lent, 
is not fraudulent Sc void within 13 Eliz. c. 5, 
though its object is to defeat the expected execu- 
tion of a judgment creditor. — Darvill r. Terry 
(1861), 6 H. & N. 807 ; 30 L. J. Ex. 355; 158 
E. R. 333. 

Annotations : — Reid. Geiase «. Taylor & Hart land (1905), 93 

L. T. 634 : Giegg v. Bromley (1911), 81 L. J. K. B. 334. 

391. Transfer pendente lite — Criminal proceed- 
ings.] — If a man indicted for recusancy, conveys 
liiB leases Sc goods to others, upon feigned con- 


siderations, to defeat the King of his forfeiture, 
& then flies overseas, it is within 13 Eliz. c 5. — 
Pauncefoot V. Blunt (1593), cited in 3 Co. Rep. 
at p. 82 a ; 70 E. R. 810, Ex. Ch. 

Annotation : — Consd. Twyno’s Caw (1601), 3 Co. Itop. 80 b. 

392. .] — A purchase of an estate of 

tenant for life, who was outlawed & absconded, 
set aside in favour of creditors, the purchase being 
made at an under- value, Sc pending the prosecution 
at law against him, & with notice thereof. — H erne 
v. Mkeres (1887), 1 Vem. 405 ; 23 E. R. 591. 

Annotations : — Consd. Copts r. Middleton (1817), 2 Madd, 

410. Msntd. Day v , Newman (1788), 2 Cox, Kq. Cm. 77. 

393. .] — Public Prosecutions 

Director v . Purdie Sc Clayton (1914), 78 
J. P. Jo. 180. 

394. Action in tort.] — A. brings an action 

against B. for lying with his wife, after which B. 
assigns his estate to trustees in trust to pay the 
several debts mentioned in a schedule, Sc such other 
debts as he should name within ten days, then A. 
recovers £5,000 damage, & brings his bill to set 
aside this deed as fraudulent, Sc made to defeat 
him ot liis recovery, but held not to be fraudulent ; 
pltf. being no creditor at making tho deed, Sc his 
debt recovered, after founded in maleficio ; but 
the others were real creditors, which it was con- 
scientious to prefer, but for tho surplus pltf. may 
come in. — Lewknkk v. Freeman (1009), Proc. 
Ch. 105; 1 Eq. Otis. Abr. 149; 24 E. R. 51 ; 
sub nom. Leukkxeh v. Freeman, Froom. Ch. 230. 

895. Divorce proeeedlngs — Wife'# right to 

alimony.] — An assignment apparently fraudulent 
Sc colourable, by tho husband of all his property 
after the commencement of a suit by tho wife for 
di voice, cannot aiTed her title to alimony pemknte 
life . — Brown v. Brown (1828), 2 llag. Ecc. 5; 
102 E K. 700. 

395 . .] — Pending a suit which 

was instituted by a wife against her husband for a 
divorce, the husband conveyed bis freehold Sc 
personal estates to trustees upon trust to pay out 
of the income certain mtges. affecting the real 
estates Sc certain scheduled bond creditors. Sc an 
annuity to himself, another annuity to hiH sons, 
Sc an annuity of £100 to his wife, if she withdrew 
the proceedings, which wore then pending against 
him. Sc should not institute any others. The w'ifo 
prosecuted the suit, Sc succeeded both in the cts. 
below*. Sc ultimately before the Judicial Committee 
on appeal. A sentence of divorce wiw pronouncod, 
Sc a permanent alimony ordered for her support. 
Writs of sequestration were issued to enforce 
payment, not only of that, but of arrears of 
in(x*riin alimony, which had been allowed the w f ife, 
Sc of her costs of suit. Tho sequestrators being 
unable by reason of tbc deed of conveyance to 
seize the properl y of the husband, the wife filed 
her bill to set aside the deed as fraudulent Sc void 
as against her. The ct. declared the deed of con- 
veyance fraudulent A void, & affirmed tho order 
of ‘the ct. below so far as P' gave pltf. relief for 
arrears of alimony, Sc the costs of the several 
proceedings, but reserved tho question os to 
whether the decree was right, in giving pltf. a 
charge on tho estates for future alimony. -~- 
Blenkinbopp t\ Blenkinbopp (1852), 1 Do G. M. 


oreditors. — Forman v. Hodgson (1805), 
12 Gr. 150.— CAN. 

q. Notice .) — An accept- 

ance by pltfo. of a mtfe. on goods 
which they knew belonged to C. 


though already bound by deft*/ 
executions, with knowledge of the 
judgment recovered against C., 
rendered the whole transaction fraudu- 
lent & void against creditors. — 
Cameron r. Perrin (1887), 14 A. It. 


505.— -CAN. 

r. Transfer pendente lUe -—Action 
for trespass — Consideration-- Maintc* 
nance.) — Gray v. Avuts (1907), 3 
E. L. It. 487.— CAN. 
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Sect. i. — Fraudulent intent and evidence thereof: 

Sub-eerie. 0 & 10.] 

& Q. 405 ; 21 L. J. Ch. 401 ; 18 L. T. O. S. 324 ; 
10 Jur. 787 ; 42 E. It. 044, L. J J. 

Annotation : — Mentd. Tie Burned ’a Banking Co., Ex j>. 

Thornton (1867). 2 Ch. App. 171. 

397. Suit for tithes.] — Qu. : as to the 

validity of a deed of assignment, which deft, in a 
suit for tithes wherein a decree was obtained against 
him, executed before payment of the tithes & 
costs decreed, making over all his property to his 
attorney in the suit & others, in trust to pay the 
attorney the whole costs of the suit, & his creditors 
ratably, At residue to himself. — Casborne v. 
Bah&ham (1838), 2 ,T. P. 83 ; fndjsequent proceed- 
ing* (1839), 2 Be av. 70 ; (1840), 5 My. & Or. 113, 
L. 0. 

898. - — - Action for breach of promise — 
Settlor solvent without settled property.] — A 

master mariner was married at Hong Kong on 
May 31, 1881. In the following Aug. an action 
for breach of promise of marriage was commenced 
Against him, & the writ served upon him at Ilong 
Kong on Oct. 8. At the time of his marriage he 
was entitled t-o a legacy of £500, which had 
become vested in possession on the death of his 
mother, who had a life interest in it, on May 11, 
1881. On Oct. 17, 1881, being still at ilong 
Kong, ho made a voluntary settlement of the 
legacy upon trust during the joint lives of himself 
A his wife for her for her separate* use, remainder 
for the survivor for life, remainder for the children 
of the marriage, remainder in default of children 
for himself absolutely. Judgment was obtained 
against him in the action on July 20, 1882, for 
£500, Ac in Nov. 1884, he was adjudicated bkpt. 
It appeared that when he executed the settlement 
he was able to pay his debts without the aid of the 
property comprised in the settlement., & that he 
did not know that, lie wus entitled to the legacy 
until a few days before he executed the settlement, 
& he stated that in executing it lie was not 
influenced by the action which had been com- 
menced against him: — Held: there was not 
sufficient evidence to warrant a judge or jurv in 
finding that the settlement was intended to 

delay, hinder, or defraud creditors ” within 
13 KHz. c. 5. 


The question we have to decide is one of fact, 
whether this settlement was made with intent to 
defeat or delay creditors (Cave, J.). — Re Wise, 
Ex p . Mercer (1886), 17 Q. B. D. 290 ; 55 L. J. 
Q. B. 558 5 54 L. T. 720 ; 2 T. L. R. 550, 0. A. 

Annotations Consd. Carruthers v. Peake (1911), 55 Sol. 
Jo. 291. Refd. Mackintosh v. Pogose (1895). 72 L. T. 
25) ; tie Poppleton Ac Jones* Contract ft Vendor Ac Pur- 
chaser Act, 1874 (1896), 74 L. T. 582 ; Re Lane-Fox, 
Exjp. Gtmblett, (1900] 2 Q. B. 608 ; Re Holland, Qregg 
v. Holland, [1902] 2 Ch. 300. 

899. Action for trespass — No considera- 

tion.] — 13 Eliz. c. 5 extends to future as well as 
existing debts, & a deed having for its object to 
defraud future creditors is void under that statute. 
After notice of trial in an action of trespass, deft, 
executed a voluntary conveyance of real estate 
to his daughter. The verdict went against him, 
& ho afterwards took the benefit of Insolvent 
Debtors Act : — Held : the conveyance was void 
under 13 Eliz. c. 5, it being intended to defeat 
pltf. in the action. — Barling v. Bisropp (1860), 
29 Beav. 417 ; 2 L. T. 651 ; 0 Jur. N. S. 812 ; 8 
W. It. 631 ; 54 E. K. 689. 

Annotations : — Consd. Re Wise, Ex p . Mercer (1886), 17 
Q. B. D. 290. Refd. Heeso River Silver Mining Co. v. 
Atwell (1869), L. It. 7 Kq. 347 : It. v. Hopkins (1896), 65 
L. J. M. C. 125. 

400. Consideration feigned.] — Paunce- 

foot v. Blunt, No. 391, ante. 

401. Consideration inadequate.] — Herne 

v. Meerrs, No. 392, ante . 

402. Bonft fide consideration — Necessity 

for.] — A deed of sale conveying real estate the 
property of a deft, in a suit then pending in the 
Supreme Ot. at Bombay : — Held : in the absence 
of satisfactory evidence of a bond fide considera- 
tion having been paid by the vendee, to be fraudu- 
lent & void, as against the creditors of the vendor, 
At to have been executed for the purpose of defeat- 
ing a sequestration. — Musadee Mahomed Cazum 
S llERAZEK V. MkERZA ALLY MAHOMED SHO03TRY 
(1854), 8 Moo. P. C. 0. 90 ; 0 Moo. Ind. App. 27 ; 
14 E. It. 35, P. C. 

403. .] — a., in July, 1856, while 

two actions, for debt & false imprisonment, wore 
pending against him, executed two deeds, which 
purported to convey his property, for valuable 
consideration, to his stepson, deft. In Oct. 1857, 


401 1. — — Consideration inadequate.) 
• — II., bring Biiod in sovorol aotionn, 
conveyed bin lands & personalty to bin 
non. The won had advanced to hiH 
father money amounting to about half 
the value of the property conveyed. 
The eon was Aware at the time ot the 
convey anoo that milts were entered 
against hla father : — Held : the facta 
showed on intent to delay & hinder 
ll.'t* creditors, & the conveyance wan 
invalid.— PKNT7. U. lUtTGUK (1912), 11 
K. L. It. 282.— CAN. 


401 U. 


>.} — Where, within 


month from the service of a writ o 
summons, to which there wan u 
defonoe, the deft, caused the entire « 
his estate 4c effects to bo sold by publl 
auction, Ac the sale was made at ai 
under* value. Sc was, to the knowlcdg 
of tho purchaser, a oontrlvanoo t 
defeat tt delay the pltf . : — Held : th 
sale was fraudulent ft void as ajrainn 
the assignees In bankruptcy of th 
vendor, under 10 Car. I., s. 2, o. 3.- 
Nf M'Ouk, WnaLAN t\ M'Cu* (1878] 
12 1. L. T. 37.— IR. 


402 Rand fide 

Neeemtiiy /or.)— On Aug. ft, 1903, J. 
commenced an action against E. to 
recover a debt of £89. On Aug. 10, 


E. in consideration of natural love ft 
affection ft £1, & with tho Intention ft 
effect of delaying J., assigned to his 
wife, pltf., all Ids share ft interest in 
his father's estate. On Aug. 12, 
judgment was signed by J. for £42 ; on 
Aug. 13, a writ of fi. fa. was issued to 
tho sheriff to levy the sum of £42 
against K. ft on Sept. 4, the sheriff 
sold to deft, all the right, title ft 
Interest if any of E. in his father's 
estate for £50, out of which J.'s claim 
was satisfied In a suit to administer 
the estate of K.'s father: — He M: as 
the assignment of Aug. 10, 1903, was 
with the bond fide intention of passing 
the property to pltf., the assignment 
was not void under IS Elis. c. 5, & 
nitf. was entitled to the share of E. in 
his father's estate subject to the pay- 
ment by her of tho sum of £50 to deft. — 
Johnson r. Johnson (1904), 4 S. It. 
N. S. W. 585. — A US. 

402 U. .1— The fact 

that an assignment was made with 
intent to avoid an execution, does not 
in point of law make it void, if it be 
bond fide , ft for a valid consideration. — 
Doak e. Johnson (1843), 4 N. B. It. 
(8 Kerr.) 319.— CAN. 

402 III. 1 — — - ■ . ) — An insol- 

vent debtor being in expectation that 


his property would bo seised under 
execution conveyed to his father, who 
had a knowledge of his son's insolvency, 
land previously conveyed by the father 
to tho son in couHidcration of the son's 
bond to support ft maintain him ft his 
wife for their lives. The father after* 
wards conveyed the land to the son'ft 
wife in consideration of her paying oil 
a mortgage upon the land ft agreeing to 
support the father ft his wife : — Held • 
the conveyance from the son to tho 
father, having been made bond fide ft 
for valuable consideration, ft not for 
the purpose of retaining a benefit to 
the son, was good under 13 Eliz. e. 5, 
though made for the purpose of pre- 
ferring the father as against the other 
creditors. — Atkinson r. Bourgeois 
(1899), 1 N. B. Eq. Rep. 641.— CAN. 

402 iv. .] — A transfer 

of property for tho purpose of defeating 
an expected execution, although not 
necessarily a fraud, must in order to 
be a valid conveyance, be made for full 
value, ft as between debtor ft grantee 
be a bond fide transaction. — Smith v. 
Orbkan (1916), 34 W. L. R. 106 ; 10 
W. W. R. 368 ; 9 Sask. L. R. 113.— 
CAN. 

of other 

creditors .} — An assignment of goods is 



. — Co] 
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A. was arrested for the debt & costs recovered in 
one of the actions. & shortly afterwards petitioned 
the Insolvent Debtors Ct. for his discharge from 
custody, & pltf., who had been his attorney in the 
action, was appointed the assignee of his estate 
& effects. A bill filed, alleging that the con- 
veyances were not made for good consideration, 
or bond fide , but with the intent & purpose to 
delay, hinder, & defraud creditors, was dismissed, 
on tne ground that the evidence failed to support 
the allegations. On appeal the decision was 
affirmed. — Marlow v. Orgill (1862), 0 L. T. 875 ; 
8 Jur. N. S. 829, L. 0. 

404. -.] — Public Prosecutions 

Director v . Purdie & Clayton (1914), 78 
J. P. Jo. 186. 


Sub-sect. 10. — Power or Interest Reserved 

to Grantor. 

405. Power to revoke — General rule.l — Pea- 
cock v . Monk, No. 25, ante . 

406. -.] — Smith v . Hurst, No. 427, 
post. 

407. On payment of nominal considera- 
tion.] — If a person intermeddles with goods of 
which a gift has been made by covin in the life- 
time of testator, he shall be considered as oxor. 
de son tort although administration has been 
granted to him. 

Testator was possessed of divers goods to the 
value of £250, & by covin to defraud his creditors 
made a gift of the goods to his daughters with a 
condition upon payment of 20s. that it should be 


void : — Held : this gift of goods is in itself fraudu- 
lent, as appears by the condition ; & the covin is 

a w -k. r j i. i * A it . . . 


132 ; 78 E. R. 1037. 

A nnotattmw Apld. Shears v. Rogers (1832), 3 B, & Ad. 
362. Reid. Re Mouat, Kingston Cotton Mills Co. v. 
Mouat., 11890 ] 1 Ch. 831 ; Hsrrods v . Stanton, [ 1923 ] l 
K. B. 516. 


408. Existing debts slnee paid.] — 

Lane-Fox, Ex p. Gimblett, No. 287, ante. 

409. What amounts to — Power to mort- 

gage at discretion of grantor.] — Tarbaok v . 
Marbury, No. 82, ante. 


410. Deed not disclosed — Void.] 

Tarback v. Marbury, No. 82, ante . 


Existing debts since paid.] 

— A voluntary settlement ot property, which con- 
tained a power to the settlor to revoko the deed, 
was executed in favour of the settlor’s wife A. 
children. The settlor kept the deed in his own 
possession, & informed no one of its existence up 
to the time of his decease, which took place in 
1 852, when he was in insolvent circumstances. lie 
had large debts at the date of the settlement, 
some of which still remained due. Upon a bill, 
tiled by a creditor whose debt arose subsequently 
to tho execution of tho deed: — Held: such a 
deed might bo maintained, & inquiries as to the 
debts were directed. 

If you can show that the person who executed 
the deed, though indebted at the time he made 
it, lias since paid every debt, it is very difficult to 
say that he executed the settlement with an in- 
tention to defeat or delay creditors (Kindkusley, 
V.-O.). — Jenkyn v. Vaughan (1856), 3 Drew. 


not necessarily void, though tho intent 
& effect of it inay be to defeat an 
execution, if tho assignment bo made 
bond fide for the benefit of other par- 
ticular creditors, & there be a delivery 
& acceptance of such goods under the 
assignment before the execution is 
delivered to tho sheriff. — Kinnkau v. 
Whitb (1813), 4 N. B. H. (2 Kerr) 
235. — CAN. 

t. convey- 

ance made by debtor in good faith of 
his assets to pay his existing debts 
cannot bo i in poached by one who at 
the time has u right of action against 
him for a tort it subsequently recovers 
judgment, even though tho conveyance 
is made because or the threatened 
action.— C ameron r. Cusack (1890), 
17 A. Jt. 489.— CAN. 


of property to a creditor for valuable 
consideration, even with intent to 
prevent it being seised under execution 
at tho suit of another creditor, 6c to 
delay the latter in his remedies or 
defeat them altogether, is not void 
under 13 fill*, c. 5, if tho transfer is 
made to secure an existing debt, 6c the 
transferee does not, either directly or 
indirectly, make himself an instrument 
for tho purpose of subsequently 
benefiting tne transferor. — Mulcahy r. 
Archibald (1897), 28 S. C. It. 523.— 
CAN. 

b. Without consideration — 

Parties affected.)— A voluntary settle- 
ment for the express purpose of defeat- 
ing a person who has a cause of action 
against the settlor, but has not issued 
his writ, is fraudulent within 13 Kits, 

c. 5, both as between the creditors 8c 
official assignee ot the settlor Sc the 
trustees of the voluntary settlement. 


& between such creditors & assignee & 
a purchaser from the trustees for value, 
but with notice, that tho cause of 
action had accrued before tho settle- 
ment. — Goodman v . Hduhich (18G2), 
1 \V. 8c W. 202.— AU9. 

c. Share of partnership— 

Notice to co ’partner a .) — Action by hus- 
band 6c wife to sot aside an assignment 
to a hank by tho husband's execution 
debtor of hfa share or interest in tho 
assets 6c business of a partnership. 
Tho asrignrueut was made in Fob. 1896, 
as security for a past duo debt exceed- 
ing tho amount/ of tho assignor's 
interest in tho part nership. Tho hus- 
band recovered Judgment, against the 
assignor in May, 1896, in an action 
brought Ik* fore tho assignment, 6c 
planed, execution in tho sheriff's hands, 
who, without making any actual 
seizure of tho partnership assets, pur- 
ported to still & oonv «7 to tho wife all 
the undivided share or interest of the 
assignor exigible under execution In 
the partnersTiip assets or business - 
Held : the assignment was not invalid 
under Htat. Eliz., there being no 
evidence that it tvas made with intent 
to delay 6c defraud the husband in his 
action against the assignor. Under 
tho law as it stood at the date of the 
assignment, notice thereof to the 
assignor's partners was not necessary 
to its validity. — R ennie v. Quebec 
Bank (1902), 22 C. L. T. Occ. N. 171 ; 
3 O. L. It. 511 ; 1 O. W. It. 286.— 

CAN. 

d. — Knowledge of transferee.) 
— A bond fide transfer of property made 
by a debtor to a third party, cannot 
be considered invalid merely because 
the object of the sale, In the mind of 
both parties, was to defeat an expected 
execution. — White v. Stevens (1850), 


7 U. C. It. 310.— CAN. 

e. ,1 — Whore a trans- 
feree for valuo Is not aware of any 
Intention on tho part of the transferor 
to defeat or delav his creditors, but 
has knowledge only of an Impending 
execution against tho transferor, sucii 
knowledge of itself is not sufficient to 
vitiate the transfer, 6c docs not mako 
tho transferee a transferee, otherwise 
than in good faith. — Ihiian Ciiundka 
J) AH HAliKAK r. JlfMIftl BlKDAIl (1897), 
1. h. It. 24 Calc. 825 ; 1 U. W. N. 665. 
— IND. 

f. Alienation during attach- 

ment. } — Any private alienation ot a 
property attaohod before Judgment, 
during the oontlnuanoe ot the attach- 
ment, is void as against all claims 
enforceable under the attachment. 
Tho effect ot au attachment of a pro- 
perty under Civil Procedure Code, 
whether made before or after decree. 
Is the same, provided that in the 
former case a decree is made for pltf. 
at whoso instance tho attachment 
takes place. — O anu 8inoii e. Jan n Lai, 
(1899), I. L. It. 26 Calc. 631.— IND. 

g. Application of rule in 

India .1 — Tho rule of (is pendens 
enunciated in Transfer ot Property 
Act, s. 62, does not differ from the 
English rule Sc it protects parties to 
litigation against alienation by their 
opponents' ponding suit. — M anjkhh- 
waha Krwhnaya v. Vahudkva Mal- 
LYA (1917), I. L. It. 41 Mad. 458.— 
IND. 

h. Conveyance after judgment — To 
defeat judgment.) — Pltf. made a note 
in favour of his father-in-law, which 
the bill alleged had been given with 
the express understanding that the 
principal should never be called in by 
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Sect. 4. — Fraudulent intent and evidence thereof : 

10 11.] 

419 ; 25 L. J. Ch. 338 ; 26 L. T. O. S. 208 ; 2 
Jup. N. 8. 109 ; 4 W. It. 214 ; 61 ft. R. 963. 

Annotations : — Consd. Barline: v. Bisbopp (I860), 29 Beav, 
417. Apprrd. Freeman v . Pope (1870), 5 Ch. App. 538. 
Apld. Crossley v . El no rt bv (1871), L. It. 12 Kq. 158. 
KejM* lit Lauo-Fox, Ex p. Glinblett, (1900] 2 Q. B. 508. 

In creditors’ trust deed.] — See Sect. 2, 

sub-sect 3, C., ante. 

412. Interest reserved to settlor — Until bank- 
ruptcy— Whether conclusive of fraudulent intent.] 

— In 1858, a man, who was not then engaged in 
trade, & who owed no debts, made a voluntary 
settlement of a sum of £1000. The trusts of the 
deed were, a life estate to himself determinable 
on bkpey., then a life estate to his wife for her 
separate use, then trusts for the cliildren of the 
marriage, & an ultimate remainder to settlor. 
In 1873, he for the ilrst time engaged in trade. 
In 1875, he was adjudicated bkpt. : — Held: the 
settlement was void in toto as against the trustee 
in the bkpey. — lie Pkahkon, Hx p. Stephens 
(1870), 3 Ch. I). 807 ; 35 L. T. 68; 25 W. R. 
126. 

Annotation* : — Overd. lie Holland, Gregg t\ Holland, [49021 
2 Ch. 3 (»0. Reid. lie Dot mold, Dctmold v. Dot mold 
(1889), 40 (’h. D. 585. 

413. * .]— He Holland, Gregg 

r. Holland, No. 167, ante . 

414. Annuity to wife — To be applied for 


benefit of settlor.] — By ante-nuptial contract of 
marriage the husband bound himself, his heirs, 
exors., & representatives whomsoever, to pay to 
the wife an annuity “ to be applied by her towards 
the expenses of my household & establishment, 
& that during all the days of my life.** He 
secured the annuity on heritable property, & 
declared it to be his wife’s separate estate free 
of the jvs mariti : — Held : — the application of the 
annuitywas for the husband’s own benefit, & the wife 
had no title to it as against his creditors. — Birkett 
v . Purdom, [1895] A. C. 371 ; HR. 184, II. L. 

415. Annuity.] — Russel v . Hammond, 

No. 275, ante. 

416. Discretion of trustees — To apply for 
benefit of settlor.] — Holmes v. Penney, No. 158, 

ante. 

417. Settlor retaining control of stock-in-trade.] 

— Ware v . Gardner, No. 290, ante. 


Sub-sect. 11. — Preference or Exclusion 

of Creditors. 

418. General rule.] — If A. indebted to B. & C. 
after being sued to judgment & execution by B. 
go to C. &; voluntarily give him a warrant of 
attorney to confess judgment, on which judgment 
is immediately entered & execution levied on the 
same day on which B. would have been entitled 


the payee, who, notwithstanding, sued 
on the note Sc recovered judgment. 
1'ltf. thereupon conveyed ail his real 
estate to a third party to dofeut the 
Judgment. A demurrer to a hill filed 
to have the grantee declared a trustee 
for pltf. or for payment of the alleged 
purchase money wan allowed for want 
of equity. — ItoHKNiiPuomcn r. Thomas 
(1852), 3 Gr. 035. CAN. 


PART I. SECT. 4, SUB-SECT. 10. 

412 i. 1 ntrrrift reserved to settlor — 
VntU bankruptcy — Whither conclusive 
of fraudulent intent.) — A limitation over 
In case of settlor's insolvency does not 
afford sufficient proof thut the deed Is 
fraudulent 5c therefore void under 
J3 Ellas, o. 6,-“ Howk r. Equity 
Thuhtkkh, Exkcytorm 5c Agency Co., 
Ltd. (1895), 21 V. L. It. 702.— AUS. 

k. Future rents — To delay 

creditor.) — A debtor sold his property 
reserving by parol certain future routs 
to pay a creditor, which were sufficient 
for the purpose ; the object was to 
delay the creditor, 8c to compel him to 
wait for imymout until theso rents 
should accrue field : wholly void 
against tho creditor, being a transaction 
to delay a creditor within 13 Eliz. as 
much as a transaction to defeat him 
altogether.- -Mititiia r. McKenna 
(1807), 14 Ur. 59. — CAN. 

l. It faulting trust— For benefit 

of settlor.}- — V. 5c Son under a deed of 
assignment of their real 5c personal 
property, in trust for tho benefit of 
creditors, provided that certain first 
preference creditors should be paid in 
full ; that certain second preference 
creditors should next bo paid in full, 
5t that other creditors who should 
become parties to the deed should next 
be paid pro rata , without preference 
or priority, & that the balance, if any, 
ahould he rooonveyed by the assignee 
to C. & Son : — Held : the deed was 
void as hindering Sc delaying creditors 
within the meaning of 13 Klu. c. 5. A 
resulting trust such as that created in 
favour of debtor will vitiate any deed 


of assignment, made with a similar 
object in view, 5c containing such a 
provision. — Union Bank of Canada v. 
Whitman (1887), 20 N. 8. It. (8 H. 5: 
G.) 194 : 8 C. L. T. 381 ; 9 C. L. T. 
213 ; affd. 10 8. C. It. 4 10.— CAN. 

Blum s (1892), 31 N. 1L It. 554.— CAN. 


PART I. SECT. 4, SUB-SECT. 11. 

is 


418 i. General rule.) 
difference between 38 
(Man.) 6c 13 Eliz. c. 5, 
clause In 
r. Young 
Wood, 180. — CAN. 


VMIUII, / A 

preference 
TlVKKlt i 


There is no 
Viet. c. 5, s. 59 
except «« to the 
the former. — 
(1877), Temp. 


418 11. -.I — Entering a defence to 

an action by one creditor 5: refraining 
from doing so In one by another 
creditor is not contrary to the statute. 

Lab att v. Bixkl (1881), 28 Gr. 

593. -CAN. 

41 S Hi. . 1 — Where t ho j urv found 

that T. to his own knowledge Sc that 
of the preferred creditors was unable 
to pay his debts in full, 6c that assign- 
ments to oertain creditors of two 
policies of insurance & moneys secured 
thereby, after the larger portion of the 
property insured had been destroyed 
by tire, had been made under simulated 
pressure with the intent on the part of 
T. to give, 5: on the part of the preferred 
creditors to obtain, a preference over 
the other creditors of T. : — Held : the 
assignments were null & void as against 
tho other creditors of T. — Ivey t?. 
Knox (1885), 8 O. H. 635.— CAN. 

418 lv. .) — In order to create a 

fraudulent preference under 8tat. 
Eli*, as interpreted by K. 8. O. 1877 
(c. 95). not only must there exist a 
fraudulent intent in the mind of tho 
mtgor., but also in that of the mtgee. — 
Hepburn v. Park (1884), 6 0.K. 472. 
— CAN. 

418 v. . 1 — Where a deed of 

assignment containing preferences also 
contains provisions indicating a fraudu- 
lent Luontion as regards creditors, Sc 


tho deed is set aside on that ground, 
as fraudulent 5c void as against 
creditors, the preferences must al*o 
fall— Cox v. Workall (1894), 26 

N. S. K. 366.— CAN. 

41 g v j. — An agreement to givo 

security, made in good faith, may, 
even though it Ir indefinite in its terms, 
avail to rebut the presumption of intent 
to prefer, hut where the giving of 
security is deliberately postponed in 
order to avoid injury to tho debtor’s 
credit, or to avoid tho statutory 
presumption, the agreement to give the 
security is of no avail. — Webster v. 
Ckickmore (1898), 25 A. It. 97. — CAN. 

418 vii. .j — If bond fide, pressure 

is exercised by the transferee upon 
the debtor, & there is no fraud, the 
transfer should be upheld even if tho 
inference is that the debtor was at 
tho time insolvent & the transferee 
knew' of his financial condition. — 
Brown r. Bank ok Montreal (1917k 
23 B. C. It. 68— CAN. 

418 viii. .] — To make a security 

given a creditor a fraudulent preference 
there must be a concurrence of intent 
on the part of both debtor 5c creditor. 
There must be an intent on the part 
of the debtor to give 5c on the part 
of tho creditor to receive a preference, 
5c more suspicion is not enough. If the 
person taking tho security be innocent 
of any fraudulent intent, he cannot 
be affected by the foot that there was 
such an intent, unknown to him, in 
the mind of the debtor. The more fact 
that the execution of the security may 
have the effect, as a collateral result, 
of defeating or delaying creditors, is 
not enough if otherwise there is good 
consideration & bona fide*. — Wolfe v. 
Smith, 119231 3 D. L. K. 54 ; 3 W. W. 
R. 375.— CAN. 

418 lx. .) — Although it was held 

that oertain securities given for certain 
pie -existing debts 5c future advances, 
were given when the grantor was in 
insolvent circumstances to tho know- 
ledge of the grantor 5c grantee. Sc. were 
given to prefer the grantee over another 
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to execution & had threatened to sue it out, the 
preference so given by A. to C. is not unlawful, 
nor fraudulent within the meaning of 13 Eliz. 
c. 5. — Holbird v . Anderson (1793), 5 Term 
Rep. 235 ; 101 E. R. 132. 

Arwotations : — Apld. Pickstook v. Lystor (1815), 3 M. & S. 

371. Consd. Goss v. Neale (1820), 5 Moore, C. P. 19. 

Reid. Glogg v. Bromley (1911), 81 L. J. K. B. 334. 

419. .] — I have no doubt whatever that 

it is perfectly competent for a debtor to execute 
a bill of sale in order to favour a particular 
creditor, & give him a priority over an execution 
which is expected to be levied, & that, apart 
from the bkpcy. laws, there is nothing fraudulent 
in such a transaction (Martin, B.). — Glad- 
stone v. Pad wick (1871), L. R. 6. Exch. 203; 
40 L. J. Ex. 154 ; 25 L. T. 96 ; 19 W. R. 1004. 

Annotations : — Mentd. Hadfleld’s Case (1873), 1,. 11. 8 C. P. 

306 ; Johnson v. Pickering, [1907] 2 K. B. 437. 

420. .] — Middleton v. Pollock, Ex p. 

Elltott, No. 377, ante . 

421. .] —He Bamford, Ex p. Games, 

No. 129, ante. 

422. .]— Gleoo v. Bromley, No. 133, ante. 

423. Trusts for named creditors only — Part 
only of property assigned — No intention to defeat or 
delay remaining creditors.] — If a person, having 
several creditors, convey by deed the legal interest 
in part of his real & personal property to a trustee, 
in trust, after deducting the expenses respecting 
the trust, out of the rents & profits to pay half 
the surplus to the grantor for his own use, & the 
residue among certain creditors named in a schedule, 
without any intention of fraudulently delaying 


the creditors not named in the schedule in obtain- 
ing their demands, the deed is good in law, — 
Estwick v. Caillaud (1793), 5 Term Rep. 420 ; 
101 E. R. 230. 


Annotations Caillaud v , Estwick 

381; Glogg v. Bromley (1911), 81 L. J. K. 
Baoh v. Meats (1810), 5 M. Sc S. 200. 



424. Substantially all property assigned.] — 

Alton v. Harrison, Poyser r. Hariuson, No. 
252, ante . 

425. Scheme bon& fide for benefit of 

creditors — Some Intentionally exoluded.] — A deed 
of arrangement with creditors, which is intended 
t-o give effect to a bond fide scheme of arrangement 
for their benefit, is not void under 13 Eliz. c. 5, 
as tending to delay creditors, merely because it 
reserves a benefit to the debtor, nor because 
some of the creditors are intentionally excluded 
from its operation. 

When this deed is lookod at, I see no reason at 
all to draw the inference that it is anything but 
what it purports to be . . . that is a deed for tho 
benefit of creditors . . . or for drawing the inference 
that it was intended to defeat or delay creditors 
by giving a benefit to the debtor (VAUGHAN 
Williams, L.,T.). — Maskklyne & Oookk v. Smith, 
|1903] 1 K. B. 071 ; 72 L. J. K. B. 237 ; 88 L. T. 
148 ; 51 W. R. 372 ; 10 T. L. R. 270 ; 47 Sol. 
Jo. 317 ; 10 Maris. 121, 0. A. 

426. Trust for creditors executing deed only - 
Deed not executed — Evidence of bona tides.] — 

On a plea of plenc administravit , it appeared that 
intestate, six months before* his death, had 
assigned all his effects to trustees for the benefit, 
of such of his creditors as should execute tho deed 


creditor, yet, os they wore given & 
taken bond Jlde, with the object of 
enabling the grantor to continue his 
business Sc eventually pay his debts in 
full Sc in the sincere belief that by 
continuing his business the grantor 
would be able to pay his debts, the 
securities should not be set aside. — 
Uvnatuan Bank ok Commkrck r. 
Tiik\c*y, [1921] 2 I). L. It. 759 ; 2 

W. W. It. 193. — CAN. 

418 x. .1 — If a man owes another 

a real debt, Sc in satisfaction thereof 
sells to liis creditor uu equivalent 
portion of his property, transferring 
it to vendee, Sc thereby extinguishing 
the debt, the transaction cannot be 
assailed, though tho effect of it is to 
give tho selected creditor a preference. 
— Ht;b\ Bibi r . Baluobind Dash 
(1886), I. L. II. K All. 178.— 1ND. 

418xi. .] — An unequal disposi- 
tion of property by a person in insol- 
vent circumstances, Sc known to 1 h* ho 
by the dispone©, will be set aside if 
i mpeached by creditors, except where 
tho transferee has simply pressed a 
valid claim or mode a purchase in 
good faith. — Uangilbhai Kalyandas 
r. ViNAYAK Vishnu (1887), 1. L. K. 
1 1 Bom. 666.— IND. 

418 xii. .] — In the absence of a 

law of bankruptcy, a preferential 
transfer of property to ono creditor 
in satisfaction of an existing debt duo 
to him is not fraudulent as to other 
creditors, although tho debtor in 
making the transfer intended to defeat 
tho claims, and the transferee had 
knowledge of such intention. If the 
only purpose of tho latter is to secure 
his own debt and tho property is not 
worth materially more than the amount 
of his debt. It makes no difference 
that the transfer is of the whole of the 
estate of the debtor. — Hakim Lal t>. 
Mooshahar Sahu (1907), I. L. U. 34 
Calc. 999.— IND. 


n. Assignment to one. ereditnr — 
With direction s to jm // others.] — Deft., 
a trader, on Aug. 11, 1909, executed 
a bill of sale of certain described goods 
in favour of N., who resided out of the 
province, & was not an official assignee 
therefor. It was recited in the 
instrument that deft, was indebted to 
certain creditors. Sc had agreed to 
transfer tho property for tho purpose 
of having it sold SC the proceeds 
distributed by N. among the creditors. 
At the same time an agreement between 
the deft. Sc N. was executed, in which 
it was expressly declared that N. was 
trustee, as to all property assigned to 
him, for the creditors whose names were 
set out in the schedule to tho bill of 
sale. Pit to. were Judgment creditors 
of deft.. Sc their name was not in the 
schedule. Upon an interpleader ap- 
plication by a sheriff who had seised, 
under nltfs.' execution, property 
claimed by N. under the hill of sale : — 
Held : tho bill of sale Sc agreement 
did not constitute an assignment for 
tho general benefit of creditors uuder 
Assignments Act, 1906, being for the 
benefit of a scheduled list of creditors, 
& not for tho benefit of creditors 
generally ; if it was an assignment, it 
was for the special benefit of a particular 
creditor. Not being an assignment for 
the general benefit of creditors for ono 
purpose, it could not bo for any other 

{ mrposc ; 6c t therefore, it could not 
>o void under s. 5 of the Assignments 
Act, because not made to an official 
assignee. — Canadian Bank ok Com- 
mkrck e. Davidson (1910), 15 W. L. It. 
530 ; 3 Sask. L. It. 403.— CAN. 

o. Assignment for creditors — Creditor 
taking larger sum than due.]— A bond 
6l warrant of attorney taken by 
a creditor for a larger sum than Is 
due to him are void as against other 
creditors, under 13 K1 \z. o. 5. Sl 
together with the judgment thereon 
will be set aside on tho application of 


another creditor, whose doht may bo 
defeated thereby. — B kkjh r. Kao Lies 
(1834), N. B. Dig. 783.— CAN. 

p, ,] --i n ftn assignment 

for the benefit of creditors one preferred 
creditor was to receive more than was 
due him from the assignor on au under- 
standing that he would pay cortaln 
debts duo from tho assignor to other 
persons amounting in the aggregate 
to the sum by which his debt was 
exceeded. The persons so to bo paid 
were not parties to, nor named in tho 
di»ed of assignment : -Held : as the 
creditors to be paid by the preferred 
creditor could not enforce payment 
from him or from the assignor, who had 
parted with all his property, they would 
1 m* hindered Sc delayed In the recovery 
of their debts, Sc the deed was, there- 
fore, void under Slat. KlJx. — Mu Donald 
r. Cummings (1895), 21 S. O. It. 321.— 
CAN. 


q. Power to sell on credit.} — 

An assignment for benefit of creditors 
provided that the assignee should, os 
soon as convenient, oolioot all out- 
standing credits, sell tho real Sc personal 
property assigned by auction or private 
contract, as a whole or In portions, for 
oash or on credit. No fraudulent 
Intention of defeating or delaying 
creditors was shown : — Held : tho 
authority to soli upon credit did not. 
per se, invalidate tho deed, Sc it could 
not on that account bo lmpoaohod as 
a fraudulent nreforence. — Hlatkh v. 
Badknach (1884), 10 H. C. It. 290.— 
CAN. 


r. Preference to firm — Of which 

assignee, is a member .] — An assign- 
ment is void under Btat. Ells, as tend- 
ing to hinder or delay creditors if it 
gives a first preference to a firm of 
which tho assignee is a member Sc 
provides for allowance of interest on 
the claim of the said fifth until paid. 
Sc the assignee is permitted to continue 
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Sect. 4. — Fraudulent intent and evidence thereof : 

11. Sect. 5 ; Sub-sect. 1.] 

of assignment. The deed was executed by him- 
self A the trustees, but not by any other cerditor : 
— Held : the administrator might give in evidence 
advertisements published soon after the execution 
of the deed, stating where the deed lay for execu- 
tion by the creditors, Sc calling a meeting of 
creditors as to the sale of the effects, Sc also a 
resolution of that meeting, that the effects should 
bo sold, as this evidence went to show that the 
deed was acted upon, A was a bond fide Sc not a 
fraudulent deed.— -H tiioud v. Dandiudge (1844), 
1 Car. Sc Kir. 445. 

427. Assignment to one creditor — With discre- 
tion to pay others.] — Debtor executed a deed, 
expressed to be for the better management of his 
affairs Sc for the liquidation of his debts Sc engage- 
ments, Sc he thereby conveyed Sc assigned his 
real Sc persona] estate Sc effects to one of his 
creditors, leaving it to the discretion of the 
creditor in what order Sc in favour of what creditors 
the proceeds should be applied. Sc giving him power 
of management Sc sale, Sc to negotiate Sc enter 
into arrangements & apply the proceeds of the 
estate Sc property in carrying them into effect, 
such powers to terminate with his life or upon 
liis resignation ; Sc the debtor then went abroad, 
that the arrangement of his affairs might be 
facilitated by his absence : — Held: (1) the deed 
was not framed to secure any debt due to the 
creditor to whom the conveyance Sc assignment 
was made. Sc the deed, independently of the grantee 
being a creditor, Sc of any communications with 
the other creditors, was a mere deed of manage- 
ment ; (2) it was competent to the debtor to 

revoke it ; (3) it was fraudulent Sc void against 
other creditors. 

A debtor cannot vest his property in one of his 
creditors for the purpose of protecting himself 
against his other creditors. A deed executed for 
such a purpose is fraudulent Sc void against the 
latter, A the creditor taking such a conveyance 
is a party to the fraud, A cannot be in a better 
position than the debtor. In the case of a deed 
vesting property in trustees upon trust for the 
benefit of particular persons, the deed cannot 
lie revoked, altered, or modified by the party 
who has created the trust ; but, in cases of deeds 


purporting to be executed for the benefit of 
creditors, the question, whether the trusts can be 
revoked, altered, or modified, depends on the cir- 
cumstances of the case ; A therefore, when it 
appeared that communications had taken pla^e 
with creditors of the grantor not parties to the 
deed, the ct., in treating the deed as against the 
parties to it as fraudulent, directed inquiries as 
to the interests of the creditors not parties. 

A deed which a debtor has power to revoke, A 
which he attempts to use as a shield against his 
creditors, cannot be otherwise than fraudulent 
A void against them. 

I am not prepared to hold that the law of this 
country will permit a debtor to vest his property 
in one of his creditors for the mere purpose of 
protecting himself against the claims of his other 
creditors, or that a deed executed for such a pur- 
pose can be otherwise than fraudulent A void 
against the creditors whose interests are affected 
by it. Huch a deed, although upon the face of 
it for the benefit of the creditors, is in truth a 
deed for the benefit of the debtor (Turner, V.-C.). 
— Smith v. Hurst (1852), 10 Hare, 30 ; 22 

L. J. Oh. 289 ; 20 L. T. O. S. 303 ; 17 Jur. 30 ; 
08 E. li. 826. 

A nnntatiom : — Ah to (3) Apld. New, Prance & Garrard's 

Trustee r. Hunting, [1897 J 2 Q. B. 19. CeneraUv, Kent*. 

(k)ventry v. Glads ten io (No. 2) (1868), 37 L. J. Oh. 492 ; 

He Cowbridgo Ry. (1868). L. It. 5 Eq. 413. 

428. Deed concealed.] — A trader in 

embarrassed circumstances in July, 1882, assigned 
substantially the whole of his property, including 
his stock-in-trade, bood debts. Sc the goodwill 
of his business, to a single creditor, in considera- 
tion, as expressed in the deed, of the release by 
that creditor of a debt of £3,271 then owing to him 
by debtor. In fact, at the date of the assign- 
ment-, only £1,370 was due by the assignor to the 
assignee, Sc the real consideration was the release 
by the asignee of that debt, A a secret verbal 
agreement between him A the assignor that he 
should undertake the payment of the assignor’s 
debts, either the whole of his debts, or, at any rate, 
his trade debts. On the same day the assignor 
entered into a written agreement to manage the 
business as the servant of the assignee at a weekly 
salary. The assignee, a few days before the execu- 
tion of the deed, but after the arrangement between 
the parties had been come to, paid out some 


la th© same possession 8c control of 
business am he previously had, though 
no on© of these provisions taken by 
itself would lmve such effect. — KlHX 
r. UuintloLM (1896), 26 8. C. It. Ill, — 
CAN. 

«. Partnernhin asset* — JVo 

provision /or sejxam In creditor* of 
partners.) — Under a trust deed assign* 
merit the assets of a partnership 
business upon trust to sell the same A 
divide the proceed* among all the 
creditors of the assignor*, without any 
words of distribution such as, or either 
of them being added : — Held : th© 
deed provided oidy for the payinout of 
the Joint creditors, A not the separate 
creditors of the partners, A. in the 
a bounce of any satisfactory arrange- 
ment being agreed upon, the deed must 
bo set aside ou the ground that it 
constituted a preference. — Cunning- 
ham *. CURTia (1897), 5 It. C. H 478. 

t. Reference to two creditor*. 

O. Co. was insolvent to the knowledge 
of its secretary -treasurer, Sc was 
indebted to the bank, which held an 
of the oo»'s book debts. 


The secretary -treasurer was also liable 
to the bank as surety for the co. 
Tho co. gave the brother of the 
secretary-treasurer a chattel mortgage 
& an assignment of the book debts hdd 
by tho bank, the money raised being 
paid to the bank in discharge of the 
co.’s obligations 8c of the liability of the 
secretary -treasurer as surety. The 
monev raid'd on the mortgage was 
supplied by the brother of the secretary - 
treasurer, personally : — Held : the 
transaction should be set asido in so 
much as it gave an unjust preference 
to the hank 8c tho secretary-treasurer 
over other creditors to the extent that 
they were not at the time of the 
mortgage already protected by the 
assignment of book aocounts held by 
tho bank. — W tkciikr Lithographic 
Co. r. Ontario Skrd Oo. (1911), 20 
O. W. R. T60 ; 3 O. W. N. 409 ; 22 
O. L. R. 577 ; 46 8. C. K. 540.— CAN. 

a. Mortgage to one creditor — 
f*roof of bona fide*.] — Although a 
debtor may be at liberty under Stat. 
KUs. to prefer a creditor by creating 
a mtge. in his favour, still, if the 
preference given Is only oohoisUo to 


secure that creditor, 8c in roallty for 
the fraudulent purpose of defeating 
other creditors, 8c such purpose is 
known to the preferred creditor, who 
lends himself to it, not for the purpose 
of obtaining security for his debt, but 
of aiding tho fraudulent purpose of 
his debtor, tho dement of bona fide # is 
wanting, which is ncoessAry for the 
protection of the transaction under the 
Act. — Knox v . Traveb (1877), 24 Gr. 
477.— CAN. 

b. .1 — In 1869 C. lent money 

to N. on an express agreement that it 
was to bo secured by mtge. on oertain 
property ; 8c on July 3 following the 
mtge. was given accordingly ; 8c on 
Aug. 2, the mtgor. became insolvent : 
— Held : the mtge. was valid. — Allan 
v. Clarkson (1870), 17 Gr. 570. — CAN* 

e. Conveyance to one creditor — Sub- 
sequent judgment creditor. >— Where a 
conveyance of land was made by the 
father to a daughter, while an action 
for slander againt the father was 
pending, of which the daughter was 
aware, in satisfaction of a bond fide 
pre-existing debt to the extent of the 
full value of the land : — Held : the 




executions for the assignor, & shortly after the 
execution of the deed he paid an arrear of rent 
which the assignor owed to his landlord. The 
business was, after the execution of the deed, 
carried on by the assignor in his own name, just 
as it was before, there Deing nothing to show that 
he was not the real, as well as the apparent, owner 
of it, though he was in fact acting under the direc- 
tions of the assignee. None of the other creditors 
knew of the assignment. In Mar. 1883, the 
assignor was adjudged bkpt. At the date of the 
bkpcy. nearly all the trade debts due by the 
assignor at the date of the deed had been paid 
in the course of carrrying on the business : — Held : 
the deed was void against the assignor's creditors 
under 13 Fliz. c. 5. 

The intention was to do that which tho deed 
in fact did, namely to hide from the creditors the 
real facts of the case, & thereby, not to defraud 
them, but to hinder & delay them in enforcing 
their legal rights (Fry, L.J.). — Re Sinclair, Ex p . 
Chaplin (1884), 26 Oh. D. 310; 53 L. J. Ch. 
732 ; 51 L. T. 345, C. A. 

Annotations: — Diltd. lie Cranston, Ex p. Cranston (1802), 

9 Morr. 190. Retd, lit Bills, Shears v. Goddard (1896), 

3 Mans. 24 ; lie Sharp, Ex p. Gundry r. Johnston (1900), 

83 L. T. 416. 


Fraudulent preference In bankruptcy.]— See 
Bankruptcy, Vol, V., pp. 864 cl seq . 


Sect. 5. — AVOIDANCE, 

Sub-sect, 1. — In General. 

429. Conveyance valid until lmpeaohed.] — 

Voluntary settlement, void against creditors, good 
to other purposes. — Curtis t*. Price (1805), 12 
Ves. 89 ; 33 K. It. 35. 

Annotations: — Reid. Lowis v. Rocs (1856), 3 K. & J. 132. 
Mentd. Wykham v. Wykhani (1811), 18 Vos. 395: 
Colinoro v. Tyndall (1828), 2 Y. 6: J. 605 ; Raker r. Bowter 
(1847), 10 Boev. 343 ; Kavanagh v. Moiiand (1853), 18 
Jur. 185; Beaumont r. Salisbury (1854), 19 Boav. 198; 
Denman v. Jones (1867), 16 L. T. 787 ; Boioley «\ Carter 
(1869), 4 Ch. App. 230 ; Cooper v, Kyuock (1&72), 7 Ch, 
App. 398. 

430. .] — Shears v, Rogers, No. 261, ante. 

Protection of bond fide purchasers for 

value.] — See Sect. 3, ante, 

431. Partial avoidanoe — Whether allowed.] — 

French v, French, No. 39, attic, 

432. .] — Goldsmith v, Russell, 

No. 228, ante. 


conveyance being attacked under 13 
Kliz. c. 5, by one who became a creditor 
by judgment obtained in the action 
or slander after the conveyance, & 
there being no other creditors, tho 
preferring of one creditor was no 
ground for setting aside the convey- 
ance as fraudulent & void. — Gukofski 
r. II AMUR (1896), 27 O. It. 201 ; 23 
A. It. 717.— CAN. 

PART I. SECT. 5, SUB-SECT. 1. 

d. General rule.] — A sale made 
with intent of both vendor ft vendee, 
to defeat the creditors of the former, 
is void in equity, whether tho sale was 
or was not intended to take effect as 
iHJtweon the parties to It. — Wooi> t\ 
I it win (1869), 16 Gr. 398. — CAN. 

e. .1 — To maintain a Balo 

impeached by creditors, it is not 
sufficient to prove that tho transaction 
was really intended to pass the 
property ; for although tho sale may 
have been bond fide, with intent to 
pass the property, yet 1 1 made with 
intent by vendor A purchaser to defeat 
Sc delay creditors, it would bo void. — 
Merchants Bank ok Canada v . 
Clark (1871), 18 Gr 594.— CAN. 

f. .] — If one purposo of a sale & 

conveyance is to defeat a croditor, the 
sale Is, in equity, void as to htm. — S oott 
v. Burnham (1872), 19 Ur. 234. — CAN. 

.] — A deed by a devisee to 

eat a creditor of his own. Is void 
against the devisor’s creditors also. — 
Johnston v . Bowden (1872), 19 Gr. 
224. — CAN. 


h. .} — Where a deed is made 

with intent to delay, hinder, or defraud 
a particular creditor, it is not necessary 
to establish a specific Intention to 
delay, hinder or defraud the particular 
creditor or creditors who attack the 
deed. The Intent to delay, hinder, or 
defraud one creditor renders the 
transaction void as to all. — Mcnro v . 
McDonald (1894), 26 N. B. It. (14 
K. ft G.) 349. — CAN. 

k. .] — Where a transfer, 

though In part for valuable considera- 
tion, is, as regards the other part, only 
an arrangement to defeat creditors 
It U wholly void against ored iters both 
nnder Transfer of Property Act, s. 53, 
ft under 13 Ells. c. 5, ft cannot be 
upheld to the extent to which it Is 
supported by consideration. — Chid am* 


1IAKAM CliKTTIAR V. SAMI AIYAR 
(1900), 1. L It. 30 Mad. 6.— IND. 

1. .) — Bhikabhai Muuiuhai 

Patel v, Panachand (1919), I. L. It. 
43 Bom. 707.— IND. 


m. .} — To make void a voluntary 

conveyance it must clearly appear to 
iiftvo been executed for the purpose of 
defrauding creditors. — Wrixon v , Cot* 
ter (1786), 1 Bldg. Pari. Hop. 295. - IR. 


I. Partial avoidance — Whether 
allowed .] — Where It can bo shown that 
tho disposition of an unpaid balance 
is fraudulent as against creditors, such 
disposition oan be frustrated by a suit 
under the Btnt. KHz. — MoLkan v . 
Chisholm (1895), 27 N. S. It. 492.— 
CAN. 

n. Effect of avoidance — Eight s of 
parties claiming under settlements .) — 
An oquttable mtgo. by deposit of title 
deeds had been created for $1,000 by 
a son in favour of his mother, who had 
advanced him that sum. The mother 
subsequently delivered tho title deods 
to the party in favour of whom a 
voluntary settlement had been created, 
but it was not intended to bo a transfer 
of the 81,000 due to the mother: — 
U eld : the effect of tho delivery of the 
deeds was to extinguish the claim on the 
land for tho $1,000, ft in a decree 
declaring tho settlement void as against 
creditors tho beneficiary under the 
settlement was not entitled to any 
lien in respect of this amount. — 
Maaurkt v. Mitchell (1879), 26 Gr. 
435.— CAN. 


o. 

have 


o l 


-In an action to 
deed of assignment for the 
of creditors sot aside by 


a 

benefit 

creditors of the assignor on tho ground 


that it, U void under Btat. Kliz. neither 
moneys paid to preforrod creditors, 
nor trust property disposed of in good 
faith by tho assignor or persons 
claiming under him oan be recovered, 
nor can persons holding under the deed 
bo held personally liable for moneys 
or property so rooolved by them. — 
Taylor v , McKinnon (1896), 

N. S. It. (17 IL ft G.) 102.— CAN. 


p. .] — Whore an asst 

meat has been held void under 13 nil. 
0 . 5, ft the result of such decision is 
that a creditor who had subsequently 
obtained judgment against tho assignor 
ft, notwithstanding tho assignment, 
sold all the debtor's personal property 


so transferred, becomes entitled to all 
the personal property of the assignor 
levied upon by him uuder his execu- 
tion, sue.li creditor has no legal right ft 
no equity to an account, or to follow 
moneys received by the assignee or 
paid by him under such assignment in 
respect to which he has not secured a 
prior claim by taking the necessary 
proceedings to make them exigible. — 
Oumminus v . Taylor (1898), 28 

B. C. It. 337.— CAN. 

q. Deft. A. ft It. ox* 

changed lands by contemporaneous 
conveyances ft pltf., suing on behalf 
of himself ft all other creditors of A., 
brought action to set- aside tho convey- 
ance of A. *s lands to B. Tho trio) 
judge found that tho oonvoyanoe of 
A.’s lands to li. was fraudulent ft void 
as against A.’s creditors ft ordered 
that it should be set, aside ft the lands 
revested in A. for tho benefit of his 
creditors, but, refused to make any 
direction as to the lands conveyed by 
11. to A. Tho conveyance of the last- 
men Liouod lands was subsequently 
registered by pllf.'s solicitor, ft It was 
contended that pltf. was also entitled 
to claim the proceeds of the property 
thereby oonvoyed : — Held : the regis- 
tration of the deoil of D/s lauds to A. 
should bo vacated ft the lands re- 
vested In B. free ft clear of any cloud 
thereon caused by the registration of 
the deed.— Bkinole v . Oumiinktnky 
(1908). 17 O. L. It. 38 ; 11 O. W. K. 
871.— CAN. 

r. i_ where the amount 

paid by H. Tor B/s claims was 
completely inadequate, ft some of 
K/s creditors obtained charging orders 
against his claims on the proceeds of 
the lands : — Held : creditors who had 
obtained charging orders wore, under 
Fraudulent Conveyances Act, entitled 
to avoid the assignment to H., ft at 
the utmost it could only stand as a 
security for so much as had been 
actually paid by him. — Hoc he v . 
Hansard (1856), 5 I. Ch. it. 14 ; 8 Ir. 
Jut. 246.— IR. 

s. Extent of 

estate acquired by a purchaser from 
a party against whom a judgment 
has been recovered declaring him to 
have obtained the property in frand of 
creditors remains subject to the rights 
of the creditors. In such case the 
creditors have a charge on the lauds 
to the extent of the purchase money 
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Fraudulent and Voidable Conveyances. 


Sub - sects . I & 2 , A . & B. j 

ttS. Tub^ley v . Hooper, No. 211, 

ante. 

484. Effect ol avoidant* — Right of parties 
eVatontnf under settlements— To compensation out 
at attar assets o! settlor— Settlement on children.]— 
Breed v. Culpepper (Lord & Lady), No. 24, ante . 

See, f urther, Equity, Vol. XX., pp. 499 ef 
Settlements. 


Sub-sect. 2. — Who may Avoid. 

A . Jn General. 

435. General rule.]— This Act does not extend 
only to creditors but to all others who had cause 
of action or suit or any penalty or forfeiture, 
etc. (per Cur.). — Pauncefoot v. Blunt (1593), 
cited in 3 Co. Iiep. at p. 82 a ; 70 E. R. 810, 
Ex. Oh. 

Annotation : — doaid. Twyno’s Case (1601), 3 Co. Hop. 80 b. 


B. Partiea. 

436. General rule.] — An assignment of goods in 
fraud of creditors is valid as between parties to 
the deed, & as between either party & a stranger. 
A sheriff claiming to seize the goods on behalf of 
a judgment creditor is a stranger within this rule, 


if he does not prove the legal authority under which 
he seized on behalf of such creditor. For thia 
purpose it is sufficient, in trespass for the seizure, 
if he prove the writ ; & there is some evidence 
of the writ, if pitf. puts in the sheriff's warrant 
to his officer, & that recites a writ at the suit of 
the judgment creditor. The judge, in an action 
brought against the sheriff as above, left it to the 
jury to say whether or not the parties to the alleged 
fraudulent conveyance meant any thing to pass 
by it; the jury found in the negative ; & a verdict 
was taken for deft. The case went to the jury 
without notice of any proof that the sheriff acted 
under a writ sued out by the judgment creditor, 
the effect of the recital in the warrant being over- 
looked by all parties. A new trial was moved 
for on the ground that the sheriff, if standing in 
the situation of a stranger, could not impeach the 
deed ; & the ct. was of this opinion ; but, on 
showing cause, the effect of the recital in the war- 
rant was pointed out, & admitted by the ct. : — 
Held ; a new trial ought not to be granted on the 
ground merely that the cause had been tried on 
an assumption that the alleged fraud would be a 
defence to the sheriff, without taking the jury’s 
opinion on the effect of the recital as showing his 
right to make such defence. — Bessey v . Wind- 
ham (1844), 0 Q. B. 100 ; 14 L. J. Q. B. 7 ; 8 
Jur. 824 ; 115 E. R. 04. 


Annotations : — Apld. Phillpotts v. Phillpotts (1850), 10 
C. B. 85. NJ*. White v. Morris (1852), 11 C. B. 1015. 
Reid. Bowes v. Foster (1858), 27 L. J. Ex. 262. Mentd. 
Haylock t>. Sparke (1853), 1 E. & B. 471. 


unpaid, but the purchaser is not bound 
to pay over again the purchase moneys 
already paid. — Peck t>. Bun Life 
Ahmukanok Co. of Canada (1005), 11 
11. C. H. 215, — CAN. 

t. in 1896, .T. raort- 

X land to his wife to secure $3,750, 
In 1907 he transferred his interest 
iu the land to her. This transfer was 
made without consideration. He solely 
at the suggestion of who said that 
he told his wife that there was then 
about 87.000 due on the mortgage & 
the property was of about that value. 
At the date at the transfer J. was 
indebted to pltfs. in a large sum. & 
was iu insolvent circumstances. Pltfs., 
having obtaiuod judgment against J., 
sought in an aetion against him & 
his wife a declaration that the transfer 
was void as against them Hi J.’s other 
creditors, & also asked that, the 
transfer should be set aside A’ the 
registration thereof vacated i—Iield : 
at the date of the transfer, J. believed 
tluit the property was worth more than 
the amount due upon the mortgage. 
Ac his sole object in making the transfer 
was to put his interest In the property 
beyond the reach of crtMlitors Ac, there- 
fore, the transfer should bo declared 
void as against pltfs. ; but pltfs. w ere 
not ontlUcd to a Judgment setting the 
transfer aside or vacating its registra- 
tion. With the above declaration 

E ltfa. would be in a position to proceed 
, realise under exooutlou upon their 
ludgineut, At a purchaser at a sale under 
Uio execution would l>o entitled to Ih> 
registered as owner, subject to the 
mortgage to the wife. — Union Bank 
or Canada v. Johnson (1910), 13 
W. L. it. 619 ; 3 Alta. L. It. 207.— CAN. 

a* Mistaken belief as to liability .) — 
When a security intended to be given 
for the benefit of oiie supposed to 
be equitably entitled, although in 
preference to another creditor, which 
would Itself be unimpeachable, has 
been given by mistake to a wrong 
person, 6c that person the wife of the 
grantor, the transaction, although the 


grantee had boon apparently influenced 
by motivos of personal advantage, was 
held not necessarily to be impeachable. 
— -UiiANGEit t\ Latham (1869), 2 Ch. 
Ch. 419.— CAN. 

b. Absence of fraud.] — In an aetion 
by a creditor for an amount duo on a 
iiitge.. A: to set aside a conveyanco 
of personal property, where the 
transaction complained of was not made 
with intout to defeat the claims of 
creditors, or to give a preference. A: 
no collusion or fraud was proved : — 
Held : as none of t he creditors were 
judgment execution crodftors, in the 
absence of fraud, pltfs. could not set 
aside tho transaction under Stat. Eliz. 
He although under 48 Viet. c. 26, s. 2 
(O.), it might possibly be that the 
transact ion should bo held to be void 
os against creditors as having tho 
effect of defeating, delaying, or 
prejudicing creditors, yet as the sale 
was not a sham, or a eolouratde one, 
but was a real transaction He bond fide , 
pltfs. failed on that brunch of the cast*. 
— IJriLPixu Ac Loan Asnoon. v . 
PALMER (1886), 12 O. K. L— CAN. 

PART 1. SECT. 6, SUB-SECT. 2.— A. 

435 1. General rule. 1 — In a suit to 
declare a conveyance to a wife void as 
against creditors, it was alleged that 
the land had been conveyed by the 
father of the wife to the husband after 
executing his will, whereby he devised 
tho same property to his said daughter, 
under such pressure Ar undue influence 
as would have rendered the deed liable 
to be impeached on those grounds ; 
but the ct. refused to try such issue, 
as the creditors of tho husband were 
entitled to tuako out of his Interest 
in the property at tho time of the 
conveyance impeached what they 
eould towards satisfaction of their 
claims. — I ’kuo r. Eastman (1867), 13 
Gr. 137.— CAN. 

435 u. .] — The protection of 13 

KUz. c. 5, is not confined to creditors 
only, but extends to creditors & others 
who havo lawful actions. — O liver r. 


McLaughlin (1893), 24 O. It. 41. — 
CAN. 

436 iii. Any person against 

whom a written instrument is void or 
voidable, who has reasonable appre- 
hension that such instrument, if left 
outstanding, may cause him serious 
injury, may sue to have it cancelled. 
Tho test Is reasonable apprehension 
of serious injury. Whether that exists 
or not, depends upon the circumstances 
of each case. — Kotuabassappaya r. 
( ’HENVIItAPPAV'A (1898), I. L. It. 23 
Bom. 375.— IND. 

e. Assignee for creditors.] — A credi- 
tor's assignee, not himself a creditor, 
cannot sustain an action to set aside a 
fraudulent conveyance or transfer made 
by debtor, prior to the assignment under 
which he claims to be such assignee. — 
Lumsden v. Bcott (1883), 4 O. K. 323. 
—CAN. 

PART I. SECT. 5, SUB-SECT. 2.— B. 

436 i. General rule. ] — Declaration on 
a covenant made by deft, to pitf., 
whereby he covenanted to pay pitf. 
£37 10s. He interest. Deft, pleaded 

that the covenant was contained iu a 
chattel mtge. made by him at pltf.’s 
request, & to hinder, defeat, Sc defraud 
his creditors, & without consideration : 
— Held : a covenaut executed as above 
is only void as against third parties, 
& not between tho parties to it ; He 
pitf. was entitled to Judgment.— 
Scoblf. r. Henson (1862), 12 C. 1’. 
65.— CAN. 

436 ii. .1— Masse y -II arms Co. 

r. Wakenek, 17 C. L. T. Occ. N. 409. — 

CAN. 

436 ill. .] — When a debtor has 

absolutely conveyed all his Interest 
in tho land on which he resides by a 
conveyance valid & binding on him, 
even when set aside by toe ct. as 
against creditors, the claim that the 
land is an exemption under Judgments 
Act, It. S. M., c. 80, s. 12. can no longer 
be maintained. — Roberts r. Hartley 
(1902), 14 Man. L. It. 284.— CAN. 
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437 . .] — White v. Morris, No. 354, ante . 

438. .] — Where an instrument has been 

entered into between two parties for a purpose 
which may be considered fraudulent as against a 
third party, it may yet be binding as between 
themselves. A supposed fraudulent intention as 
to third parties cannot be interpolated in con- 
struing an instrument as to the rights of the 
contracting parties. Mere suspicion of a fraudu- 
lent intention to protect property against the 
just claims of third parties, will not suffice to 
establish the fact that the transaction was wholly 
colourable as between the original parties to the 
instrument, as such a transaction is not as between 
themselves rendered void, because it may have 
the effect of defeating the claims of creditors. — 
Shaw v . Jeffbry (1880), 13 Moo. P. 0. 0. 432 ; 
3 L. T. 1 ; 15 E. B. 162, P. 0. 

439. The grantor — Alienation by deed — With- 
out consideration — Gift.] — Hawes v. Leader 
(1610), 1 Brownl. Ill; Yelv. 196; Cro. Jac. 270; 
123 E. B. 698. 

Annotation : — Apld. Doe d. Roberts v. Roberta (1819), 2 

B. 8c Aid. 367. 

440. Alienation not by deed — Absence of 

consideration.] — Pltf., being in difficulties & fear- 
ing that some of his creditors would issue execution 
against his goods, agreed with deft., who was also 
a creditor, that there should be a pretended sale 
of them to him. For this purpose, an invoice 
was made out & a receipt given to deft, for a sum 
therein stated to be the purchase-money, & 
possession of the goods was delivered to deft. 
Afterwards, deft, sold the goods as his own, 
whereupon pltf. brought trover : — Held : no 
property in the goods passed to deft., & pltf. 
was not precluded from showing that no pay- 
ment was in fact made & that the transaction 
was not a real, but a pretended sale. — Bowks v. 
Foster (1858), 2 II. & N. 779 ; 27 L. J. Ex. 262 ; 
30 L. T. O. S. 306 ; 4 Jur. N. 8. 95 ; 6 \V. H. 
257 ; 157 E. K. 322. 

Annotation* : — Folld. Taylor v. Bowers (187(5), 1 Q. B. D. 

201. Retd. Abhpitel v. Bryan (18(53), 3 B. Sc 3. 471. 

Boo t>. L. & Y. By. (1871), 0 Ch. App. 627. 

441. Settlement on children of grantor.]— 

Sneed v. (lUL PEPPER (Lokd A Lady), No. 21. ante. 


442. Absolute bill of sale — - For valuable 

consideration — Though possession retained by 
grantor.] — Steel v . Brown A Parry, No. 328 , 

ante. 

443. ■ BUI of sale of ship - — -Grantors retain- 
ing possession.] — A. A B., owners of a ship, exe- 
cuted an absolute bill of sale to 0. & D. for a 
nominal consideration. There was a parol agree- 
ment between them that 0. A D. should accept 
bills for the accommodation of A. A B. ; that the 
ship should be a security to 0. A D. for any 
advances they should make on such acceptances, 
& that until defaults made by A. & B. in providing 
for the acceptances, the ship should remain in 
their possession & management. The ship was 
registered in the names of 0. & D. ; but A. & B, 
remained in the possession & management of her, 
appeared to the world as owners, & obtained 
credit from appearing so. Before default made 
by A. & B. in providing for the acceptances, 0. 
& D. became bkpts., & their assignees immediately 
seized A sold the ship. A. & B. afterwards became 
bkpts. : — Held : trover for the ship could not be 
maintained by their assignees against the assignees 
of 0. & D., for the parol agreement could not bo 
set up against the bill of sale, & the case did not 
come within 21 .Tac. 1, c. 19, the ship having 
been seized by (lefts, before the bkpoy. of A. & 
B., & though the bill of sale unaccompanied by 
possession might be void as against creditors, it 
was binding upon A. & B. A their assignees. — 
Robinson v. M‘ Donnell (1818), 2 B. & Aid. 
131 ; Holt, N. P. 612, n. ; 106 E. It. 316. 

Annotation .* — Reid. Re Baldwin, Ex p. Foss (1858), 2 Do 

G. Sc J. 230. 

444, Voluntary trust for future children.] 

— A man unmarried cannot recall a voluntary 
trust deed which he executes for the benefit of 
future children ; nor can lie relieve himself from 
a provision in the conveyance* to the trustee, 
under which the income of the trust property is 
to be paid to him at the discretion of a third 
person. — P kthk v. Ehpinahsk (1831), 2 My. & 
K. 496 ; 39 E. K. J03I. 

Annotation Refd. Hall v. Hull (1873), 28 L. T. 383. 

445, Voluntary settlement with limitations 

as on marriage -No marriage In contemplation.] — 


439 I. The grantor — Alienation by 
deed — - Gift . J — Pltf. caused the land in 
uestlon to Ikj conveyed to his wife, 
eft., Sc registered the deed without her 
knowledge. His motive was to avoid 
payment of an anticipated claim 
against him '.--Held • ho could not 
succeod in an action to compel her to 
re-convcy the land to him. — -M cAulky 
r. McAt'f.KY (1909), 18 Man. L. it. 
64 4. CAN. 

439 ii. d - A deed of 

gift, valid Sc operative between the 
parties thereto, cannot l»e avoided 
because in another suit lx»twoen 
different parties it has been held to t>o 
fraudulent as against creditors. — 
Kamantura Narain r. Mahasitnim r 
Ku.vwa (1873), 12 B. L. It. P. C. 433. — 
1ND. 

d. Absolute bill of sale — 

For valuable consideration — On tniggr * - 
lion of grantor.} — In an action to set 
aside a bill of sale as fraudulent against 
pltf., who was a creditor, as far as 
the evidence disclosed, the only 
creditor of the grantor. It appeared 
that pltf. himself had advised upon Sc 
drawn up the bill of sale : — Held : that 
he had no locus standi to attack it ; Sc 
on the facte the oonveyanoo was not 
fraud ulent. — B oultbek r. Rolls 
(1895), 4 B. C. R. 137.— CAN. 

J. — VOL. XXV, 


e. Intention to defraud credi- 

tor tt - Illegal purpose not executed.) - 
The fact, that the Mirpoxo with which 
n man has put property into his wife's 
name as a trusts* for him is to defraud 
his creditors docs not prevent him 
from afterwards recovering the pro- 
perty from her, or her representatives 
after her (loath, provided that the 
illegal purpose has in no respect been 
curried into effect. — Re Pkkpktita L 
Executor* Sc Trustee* Ahmouv. ok 
Ackthsua, Ltd. (1917), 23 C. L. K. 
1 85. — AUS. 

f. .J— Where land 

has been voluntarily conveyed to the 
grantee to hold it for some illegal 
purpose. Sc that purpose has not been 
carried out, the grantor is not pre- 
vented from taking proceedings to 
recover back the land. — M ulmoa.v t*. 

(1888), 5 Man. L. K. 225.— 

CAN. 

g. .} — Lands which at 

the time of the transaction would be 
exempted from seizure Sc sale under 
execution were purchased by 8. 
with the Intention of protecting them 
from pursuit by his judgment creditor, 
he caused thorn to be conveyed to his 
wife, on a parol agreement with her 
that the title should remain in her 
name until the judgment debt was 


. The debt avuh subsequently 
»aid by 8. Sc be brought suit against 
ds wife for a declaration thut she held 
lands in (rust for him Sc tor reconvey- 
ance :--//r/d : (ho ct. should not 
grant relief to the husband against, 
the consequence of Ids unlawful 
attempt, to delay Si hinder his creditor, 
although the illegal purpose had not 
been carried out. Schkukrmav v. 
ScillfU HUMAN (191(5), 52 8. C. It. 625.--- 
CAN. 

h . .] - Where it 

appears that the purpose of a person 
transferring property to his wifo was 
to protect It against creditors, though 
it aid not result in any creditor being 
prejudiced, the ct. should not assist 
such person in obtaining the restoration 
of his property. - Trumbull r. Trum- 
bull. 11919 J 2 W. W. R. 198.— CAN. 

It. )— Pltf. 

wiiom several decrees for money were 
outstanding, with the object of nro- 
tectfng bis properties from the claim 
of the decree-holders, executed a deed 
of relinquishment In favour of deft, 
declaring that the properties lielonged 
to the latter : the decrees were ulti- 
mately set aside on apj>cal Sc pltf. sued 
to recover possession of the properties 
on declaration of bis right thereto : — 
Held : where the Intention to commit 
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Sub-aed. 2, B., C. & D. (a).] 


A single woman, not immediately contem- 
plating marriage, transferred a sum of stock to 
which she was absolutely entitled to trustees, 
upon trust to pay the dividends to her until she 
should marry ; & after her marriage, upon trust 
to pay the dividends to her separate use for her 
life ; & after her decease to pay the same to her 
husband for his life, or until his bkpcy., Sc after 
his decease or bkpcy., in trust for the children 
of the settlor ; A if no child, for such person or 
persons, as she should by deed or will appoint Sc 
in default of appointment, upon trust for her next 
of kin : — Held : the settlement was irrevocable. 

(2) In a bill filed by the settlor for the purpose 
of setting aside the settlement, the mtgee. of her 
interest under the settlement joined as a co-pltf. : 
— Held : he could obtain no relief in such a suit. 

The other pltf. claims, as a purchaser, under 
27 Elix. c. 4, against the parties claiming under 
the voluntary settlement ; but he cannot stand 
upon this ground, for the settlement is of stock, 
Sc settlements of personal property are not within 
27 Eliz. c. 4. Consequently the purchaser, not 
having the protection of the statute cannot have 
a better title than the settlor, from whom he pur- 
chased (Pkpyh, M.H.). — Bill v. Cijreton (1835), 
2 My. Sc K. 503 ; 4 L. J. Oh. 08; 39 E. It. 
1030. 

Annotation*: — A* to (1) Held. Malcolm v. Scott (1843), 

3 Hare, 39: Wilding r. Richards (1846), 1 Coll. 665; 

Griffith v. RlckoPs, Griffith v. Lunell (1849), 7 Hare, 

299; Kssory v. Cowlarcl (1884), 20 Ch. I). 191. As to 

(2) Reid. Davies v. Quurtcrman (1840), 4 Y. Sc C. Ex. 

257 ; Hughe* v. Stubbs (1842), 1 Hare*. 470 ; Meek r. 

Kettlewe)T(1842), 1 Haro, 404 ; Anderson r. Wallis (1 843), 

7 Jur. lltt; Iienriques v. Iloiumsan (1872), 20 W. It. 

350. 

446. Intention to defraud creditors — 

Illegal purpose executory.) — Pltf., being in em- 
barassed circumstances, in pursuance of an agree- 
ment between him & A., mode over all his stock- 
in-trmle to A., & fictitious bills of exchange were* 
given by A., in pltf.’s favour. Possession of the 


goods was given to A., together with an inventory 
but no bill of sale was executed by pltf. The 
object of the transaction was to prevent pltf.’g 
creditors getting hold of the goods, & so being 
paid in full. Deft, was a creditor for £100 A was 
cognisant of what was concocted between pltf. 
Sc A. After A. had removed the goods from 
pltf.’s premises, two meetings of pltf.’s creditors 
were held, but no compromise was effected with 
the creditor. Some months afterwards A. exe- 
cuted a bill of sale of the goods to deft, for the 
alleged purpose of securing the debt due from 
pltf. to deft., but pltf. was no party to the bill of 
sale nor did he sanction or know of it. Pltf. 
having demanded the goods from A. Sc deft, 
brought an action against deft, for the detention : 
— Held : the fraudulent purpose not having been 
carried out, pltf., was not relying on the illegal 
transaction but was entitled to repudiate it, Sc 
recover his goods from A. Sc deft, had no better 
title than A., as he knew how A. had become 
possessed of the goods. — Taylor v. Bowers 
(1876), 1 Q. B. D. 291 ; 46 L. J. Q. B. 39 ; 34 
L. T. 938 ; 24 W. K. 499, 0. A. 

Annotations: — Consd. Hermann v. Charlesworth (1905), 74 
L. J. K. 13. 020. field. Wilson v. Strugnell (1881), 7 
Q. B. D. 548 ; Re Great Berlin Steamboat Co. (1884), 
54 L. J. Ch. 68 ; Kearley v. Thomson (1890), 24 Q. B. D. 
742 ; Pothcrpermal Chetty v. Muniandy Servai (1908), 
24 T. L. K, 402 ; Gordon v. Metropolitan Police Chief 
Comr., [1910] 2 K. B. 1080. 

See, generally , Contract, Vol. XII., pp. 283, 
284, Nos. 2318-2325. 

447. Marriage settlement — Persons en- 

titled in events volunteers.] — By a marriage settle- 
ment the wife’s property was settled, after life 
estates in the husband Sc wife Sc in default of 
children, in the event of the wife surviving, on 
her, Sc in the event of the husband surviving, as 
the wife should by will appoint, Sc in default, on 
her next of kin, excluding the husband ; — Held : 
the trust in favour of the next of kin could not be 
revoked. Sc although there was no possibility of 
issue, the husband Sc wife together were not 


fraud has not, Ixxni carried into effect, 
a beneficial owner i* entitled to sue 
for a declaration t hat, a deed of transfer 
executed by him 1h brnami , A pltf. was 
entitled to recover.— Jai>v Nath Pop- 
pah r. Kin* Lai. Potman (1900), 

I. i,. It. 33 ('ale. 907 ; 10C. \V. N. 
050. - IND. 

l. — .]— GlltPHARLAl, 

Pu\Yah»*att r. Manikamma (1913), 

J. L. It. 38 Bom. 10. ~ IND. 

m. .)— A debtor cannot. 

institute an action to set aside a deed 
made by him on the ground that it is 
fraudulent as against his creditors & 
his assignee can stand in no better 
position. — D ikiii, r. Wallace (1906), 
2 W. L. U. 21.— CAN. 

n. * .] — Where property 

has been conveyed ttmami with the 
ohjoot. of placing It beyond the reach 
of creditors, A the fraudulent purpose 
has been carried into effect, the real 
owner ought not to be permitted to 
succeed in a suit instituted by him 
for recovery of the property. \ 
distinct ton exists between such a case 
Sc a case where the fraud has not 
been carried Into execution. — Kali* 
ciiaram Pal r. Hahtk Lai, Pal (1895), 
1. L. H. 23 Calc. 962, n.—IND. 

o. — - — .) — When property 

has been conveyed to another person 
with the object of defrauding creditors. 
Sc the fraud has been carried out. the 
owner cannot succeed in a suit to re- 
cover possession. — II onapa r. Narsapa 


(1898), 1. L. It. 23 Bom. 400.— IND. 

p. ^ party, I who 

convoys property to another for no 
consideration to shield such property 
from the claims of creditors, cannot 
set up the fraudulent nature of the 
transaction when creditors have been 
defrauded thereby. Even where no 
creditors have been defrauded, if, in 
a suit to which the vendor Sc vendee 
ore parties, the bona fide* of the 
transaction is alleged & upheld, the 
vendor cannot, in a subsequent suit, 
got rid of the effect of the decree 
colluslvely obtained as between him- 
self Sc the vendee, when such decree 
had l>ccn obtained in a proceeding 
Intended to carry out the fraud. — 
Kondeti Kama How r. Nukamma 
( 1908), I. L. R. 31 Mad. 485.— IND. 

q. .] — Where & colour- 

able transfer is made for the purpose 
of enabling the transferor to defraud 
his creditors, Sc where the intended 
fraud has been wholly or partially 
carried into effect, the ct. will not lend 
its aid to enable the transferor, who 
has thus defrauded his creditors, to 
f?et his property back from the trans- 
feree. — G ovinda Kuar r. Lala Kihhun 
1*rohad (1900), I. L. R. 28 Calc. 370.— 
IND. 

r. Indention to avoid expected 

execution -Refusal to compel recon- 
veyance.}- -Pltf. had executed a con- 
veyance of land without considera- 
tion, to avoid an execution expected. 


upon the secret trust or understanding 
that when called upon the grantee 
would reconvcy ; the ct., under these 
circumstances, refused to enforce a 
reconveyance, Sc a bill filed for that 
purpose was dismissed with costs. — 
Kmks v. Barber (1809), 15 Gr. 679. — 
CAN. 

s. .1 — A. about to 

be tried for perjury, being advised by 
his solicitor that If he was convicted 
all his property would be forfeited to 
the Crown, conveyed all his property 
to trustees upon trust for his wife Be 
children : — Held : the settlor could not 
set aside the settlement, because the 
erroneous advice of his solicitor acted 
on by the client was a pure mistake of 
law ; & the settlement was not 

Improperly framed for the purpose of 
carrying into effect the proposed object. 
Also the settlor Sc the trustees were not 
ignorant of the effect of the deed. — 
Davies r. Sherwiix (1885), 4 N. Z. 
L. R. 50 (S. C.).— N.Z. 

t. Marriage settlement — As- 

signment to creditors.) — In an action 
brought bv a divorced husband to 
reduce a disposition omnium bonorum , 
granted by him in favour of his 
creditors, in so far as it conveyed his 
rights under his marriage oontraot, 
on the ground that theee were ali- 
mentary Sc excluded from the diligence 
of his creditors : — Held : in solar ae 

{ >ursuer's rights had not been for- 
cited, they had been validly assigned 
to his creditors. — H arvey r. Ltqkrt- 
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entitled to the corpus of the settled fund. — P aul 
v . Paul (1882), 20 Oh. D. 742 j 61 L. J. Ch. 839 ; 
47 L. T. 210 ; 30 W. R. 801. 0. A. 

Annotation : — Reid. Meredyth v. Meredyth, [1895] P. 92. 

C. Privies. 

448. Though creditors.] — Steel v. Brown A 
Parry, No. 328, ante. 

449. •] — A debtor executed a voluntary 

assignment of the greater part of his estate to his 
sons, the deed being prepared with the concur- 
rence & under the direction of a creditor to a large 
amount. Debtor appointed this creditor one of 
his exors., who acted for seven years. The volun- 
tary deed, if good, left debtor’s estate insolvent, 
& no steps were ever taken by the creditor to 
impeach it : — Held : there being no evidence of 
ignorance or mistake on the part of the creditor, 
the deed was not void under 13 Eliz. c. 6, & could 
not be impeached by the creditor or any one 
claiming under him. — Olliveti v. Kino (185(1), 8 
Pe G. M. A G. 110 ; 25 L. J. Ch. 427 ; 27 L. T. O. S. 
29 ; 2 Jur. N. S. 312 ; 4 W. R. 382 ; 44 E. R. 
331, L. J.T. 

450. Persons claiming under grantor — Personal 
representatives of grantor.] — Hawes v. Leader 
(1010), 1 Brownl. Ill ; Yelv. 190 ; Gro. Jac. 270 ; 
123 E. R. 098. 

Annotation : — Reid. Doe d. Roberts v . Ttoborts (1819), 2 

B. & Aid. 367. 

451. — Orlabar v . IIarwar (1095), 
Comb. 348 ; 90 E. R. 521. 

452. Personal representatives.] — A man 

went through the ceremony of marriage with the 
sister of his deceased wife two days after exe- 
cuting a deed by which certain shares belonging 
to him were vested in trustees upon trusts, which 
were in effect trusts for the absolute benefit of 
the woman, without any power of revocation. 
The parties lived together os man & wife until 
the death of the man, after which event a bill was 
filed by his legal personal representative to have 
the settlement declared void, as founded on a bad 
& illegal consideration : — Held : the bill not being 
on behalf of creditors, relief could not be granted. 


7T V. >11510), li. It. 13 Eq. 275; 

*2 L. J. Oh. 690 ; 29 L. T. 120 ; 38 J. P. 37 ; 21 
W« K. 878| L» C« 

-d • Pawson v. Brown (1879), 13 Ch. 1) 

203. Distd. Phillips v. Probyn, [18991 1 Ch. 811. 


453. Committee of lunatlo grantor.] — 

Upon bill by son, committee of father a lunatic, 
to set aside a voluntary settlement by him, motion 
for deft, to let the house, sell the furniture, etc., 
& bring the whole into ct,, refused, pltf. not con- 
senting. 

If it is not consented to, I cannot do it. As to 
the fraud, there must be some creditor to com- 
plain of that ; 6c he must put himself into a 
situation to complain by getting judgment for his 
debt, <fc stating, that by the settlement he is de- 
frauded (Lord Tiium.ow, 0.). — Colman v. Choker 
(1790), 1 Yes. 100 ; 30 E. R. 280, L. 0. 

Annotation : — Reid. Lister r. Turner (1846), 6 Rare, 281. 


454. Assignees In bankruptcy.] — Robinson 

v . M‘Donnkll, No. 443, ante . 


455. Mortgagee.] — Bill v. Guh eton, 

No. 415, ante. 


J). Creditors . 

(a) In General. 

456. Effect of bankruptcy proceedings.] — In 

bkpey. insolvency, the assignees am the only 
persons who can take proceedings in respect of 
the estate, 

A bill alleged that, in 1818, A. executed a fraudu- 
lent assignment of his property, to defeat pltf.'s 
rights under a decree ; that A. took the benefit 
of the Insolvent Act in 1S59 ; that the assignee 
had declined to take any proceedings without an 
indemnity which pltf., through poverty, was 
unable to give. To this bill, filed against the 
assignee & the trustees, to set aside the fraudu- 
lent deed, a general demurrer was allowed. — 
Davis v. Snell (18(10), 28 lieav. 321 ; 2 Do G. 
F. & J. 403 ; 3 L. T. 45 ; 0 .Jur. N. S. 1134 ; 8 
W. R. 458 ; 54 E. li. 389, L. G. 

457. Whether lien or charging order on pro- 
perty conveyed necessary.] —In order to entitle a 


wood (1872), 10 Maeph. (Ct. of Sess.) 
33 ; 44 Sc. Jur. 207, H. L.— SCOT. 

A. Jhrorision to ixmic 

of children not rcvocahb. ] — A convey- 
ance In an anto-unptial contract of 
marriage in favour of the children of 
the marriage & the issue of such 
children la fractional A is not gratuitous 
nor testamentary, hut onerous Sl 
obligatory, & is not revocable by the 
spouses as regards the issue or the 
children. — M aodon \li> v. Scott, [1893J 
A. C. 642.— "SCOT. 

PART I. SECT. 6, SUB-SECT. 2. — C. 

b. Persons claiming under grantor 
Widow. } — A person l»cing embar- 
rassed, proposed to assign a policy 
on his fife. In trust, first to secure 
certain advances, & then for his wife. 
The advances were made & the assign- 
ment executed, but no trust in favour 
of the wife was declared, or was 
required by the lender as a condition 
of the loan. Subsequently the trustee 
made further advances to the settlor, 
Sl in his evidence stated that the settlor 
might have absorbed the whole 
amount if he, the trustee, had seen 
fit to advance it. After the death of 
the settlor all the advances were 
paid, & the residue of the insurance 
moneys invested for the benefit of 
the widow: — Held: so far as the 


interest of the widow was concerned, 
the settlement was void. — C otton v. 
VanjsUTTAICt (1873), 20 (J r. 244.— CAN. 

e. Assignee for creditors.] — 

Apart from statutory provision, un 
Assignee for the benefit of creditors is 
in no better position than his assignor 
to impeach previous conveyances by 
the assignor, & cannot be treated as 
occupying the place of the creditors 
for that purpose. — M cKenzie A Mc- 
Gowan r. Bkll-Irvino (1892), 2 

B. C. H. 241.— CAN. 

d. Assignee of a policy — 

Fraud by assignor. J — The ossimioe of a 
policy cannot recover on it if fraud is 
established against his assignor. — 
North British 8l Mercantile In- 
surance Co. v. Toorville (1895), 25 
8. C. n. 177.— CAN. 

•. Wife of judgment debtor — 

Fraudulent assignment. ] — Application 
by wife of Judgment debtor for pay- 
ment out to her of moneys paid Into 
ct. by a garnishee, was dismissed upon 
grounds that the assignment under 
which she claimed was fraudulent 
void as against the judgment creditors. 
— lie Currie (1914), 14 E. L. li. 246.— 
CAN. 

PART I. SECT. 6, SUB-SECT. 2.— 

D. (a). 

f. General rule.) — A simple contract 


creditor may sue to have a con- 
veyance set aside as fraudulent Sr 
preferential. — K ak t*. McDonald 
(1880), 13 O. li. 352. — CAN. 

g. .J— A creditor under 13 Kllx. 

0. 5, is a person who has a claim 
arising out of a legal or equitablo or 
statutory obligation which when It 
becomes fixed or determined or 
crystallised into a Judgment entitles 
him to share in the general assots of 
the debtor. A person whose claim 
arises out of an agreement which has 
to do with, or is secured by, a specific 
piece of property which in itself is 
sutliclcnt to satisfy, & is available for 
the satisfaction of, such claim, Is not a 
creditor within 13 Kllx. c. A. — Arnold 
v. Flemino, 11923] 1 D. L. II. 1020 ; 
1 W. W. li. 70,— CAN. 

h. .1 — A claim to set aside 

a deed of settlement as fraudulent 
6c void as against creditors can only 
be mado by creditors whose claims are 
not barroa by limitation. — Buiuorji 
Doraiui Patel v. Phunbai (1891), 

1. L. K. 16 Uotn. 1 . — 1ND. 

467 I. Whether lien or charging order 
on property conveyed necessary .1 — The 
recording of a certificate of a judgment 
gives the judgment creditor such a lien 
upon the land of the debtor as to 
enable him without having Issued 
an execution to proceed In Ch. to set 

P 2 
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Fraudulent and Voidable Conveyances. 


Sect 5. — Avoidance : Subject 2, D. (a) & 

creditor of a living debtor to set aside a fraudulent 
conveyance under 13 Eliz. c. 5, it is not necessary 
that the creditor should have any lien or charging 
order on the property comprised in the con- 
veyance ; but in tne absence of such lien the ct. 
will not apply the property in satisfaction of the 
creditor’s claim. — Reese River Silver Mining 
Co. v. Atweli, (18(19), L. R. 7 Eq. 317 ; 20 L. T. 
103 ; 17 W. R. 001. 


[b) Whether Existing or Subsequent Creditors. 

458. Where settlor not Indebted at date of deed.] 

— Walker v. Burrows, No. 277, ante. 

459, No Intention to defraud.] — Hollo- 

way v. Millard, No. 235, ante. 

450. .] — Battersbise v. Farring- 

ton, No. 280, ante. 

451, Intention to defraud — Settlement 

with a view to entering on hazardous trade.i — 

Magkay v. Douglas, No. 283, ante. 

482, .] — He Lane-Fox, Ex p. CJimblett, 

No. 287, ante. 

463. Settlor solvent at date of deed — Intention 
to defraud.]— Richardson v . Smallwood, No. 303, 
ante. 

464. .]— Cucikn v. Sampson, No. 180, ante. 

465. Settlor Indebted at date of deed.] — 

Montague »;. Sandwich (Lord) (1707), cited in 
12 Vch. at p. 1*18 ; 33 E. U. 01, n. 

At \ r %a ai * on * — P°Ud. Kidney r. CouHsmaker (1800), 12 Yes. 

1 JO# 

455. B U l not insolvent.] — To impeach 

a settlement after marriage under 13 Eliz. c. 5, 
the husband must he proved to have been indebted 
at the time, & to the extent of insolvency. The 
creditor not producing any evidence, his bill was 


dismissed, with liberty to file another. — L ush v. 
Wilkinson (1800), 5 Vcs. 384 ; 31 E. R. 642. 

Annotations: — Consd. Kidney r. Coussmaker (1806), 12 
Ves. 136; Holloway t?. Millard (1816), 1 Madd. 414 
Befd. Gladstor v. Howor (1802), 8 Ves. 195 ; Skarf v. 
Soulby (1840), 1 Mac. & G. 364 ; Beavan v. Oxford 
(1850), 6 Do G. M. & G. 507 ; Ware v. Gardner (1869), 
17 \V. IL 439. 

467. .] — Settlement after marriage fraudu- 

lent only as against creditors at that time. The 
settlement coming out in the answer to a bill 
by creditors, claiming under a devise for debts, 
they are entitled to inquiry : — K idney v. Couss- 
maker, Williams v. Coussmaker, Williams v. 
Kidney (1800), 12 Ves. 136 ; 33 E. R. 53. 

Annotations: — Consd. Holloway v. Millard (1816), 1 Madd. 
414. Reid. Gibbs r. Ougier (1806), 12 Ves. 413 ; Skarf 
v. Soulby (1849), 1 Mac. Sc G. 364. Mentd. Judd v. Pratt 
(1808), 15 Ves. 390. 

45g. Debts remaining unpaid.] — J enkyn 

v . Vaughan, No. 411, ante. 

469. Mo evidence of fraudulent intention.] 

— In 1842 testator executed a voluntary bond, 
payable after his death, &, in 1850, he made a 
voluntary settlement in favour of other parties. 
His assets proved insufficient to pay the bond ; 
— Held: (1) there was not sufficient ground for 
holding that the deed was fraudulent as against 
the bond creditors ; (2) the onus of proving the 
deed to be fraudulent attached to the obligees of 
the bond. — Dening v. Ware (1856), 22 Bcav. 
181 ; 4 W. R. 523 ; 52 E. R. 1078. 

470. Settlor undischarged bankrupt — Settlement 
of after-acquired property.] — In the year 1840 B. 
was adjudged bkpt., & assignees were appointed, 
hut his final examination was adjourned sine die . , 
Al he never obtained his certificate. In 1849 B. 
becarie entitled to certain leasehold property 
under a grant from the Crown, dated in that year, 
A- in the followng year he executed an assign- 
ment of this property to trustees upon certain 
voluntary trusts in favour of his two daughters, 
who were then unmarried, & their respective 


aside a prior fraudulent conveyance 
of the la ml. — ('ai.dwki.i. r. Kinsman 
(1847), 2 N. 8. U. (James), 398.— CAN. 


k. M or t go pc — Insufficiency of 

security .1 — Mortgagees of land are not, 
merely by reason id their posit ion u* 
such, creditors of the mtgor. within 
13 Eli*, e. 5, nor is tho mtgo. debt a 
debt within that statute, union* it in 
shown that the nitgo. security at tho 
time of the alleged fraudulent con- 
veyance was of less value than the 
amount of the loan.-- (’romiuk r. 
You NO (1894), 20 O. it. 191.- CAN. 


!• ~ — 1 A mtgei 

whose nit ire. appears to Ik* sullieteii 
to realise his claim is not a erediti 
withiu tho moanlinr of 13 Eli*, e. 5.- 
lUviRH r. Dandy, (1920) 2 W. W. 1 
120 ; 30 Man. L. It. 300 ; 53 D. L. 1 
134.— CAN. 


m. — 

UAVKKH, 11923} 1 D. 
VT. W. It. 274. —CAN. 


-.1 — Davis 
L. It. 883 ; 


v. 

1 


n . Action by creditorr-Hight to con* 
ftnwc after assignment.) — An action 
begun by creditors of &n insolvent to 
set aside a transaction in fraud of 

tho 
tors 
be 

assignment has been made, "for’ the 
assignment has not the effect of trans- 
ferring the existing cause of action 
to the assignee. — G aok r. 

(1891), 14 P. It. 126. — CAN. 


creditor*, ocior© an assignment bj 
insolvent for the benellt of cmi 
under it. 8. O. 1887, ©. 134. cai 
prosecuted by the crediton* 


o. Local rule — Canada, 
tran .] — By the law' of Naskutehew'a 
a transfer made in fraud of credito 
is void as against creditors ; & t 

creditors, no mutter where rcHident, a 
entitled to the benefit of that law.- 
Minot Gimu*k«v C’o. r. Dituck (1913 
23 VV. L. ii. 270 ; 3 W. W. It. 901 
10 D. L. It. 126; OSask.L. K. 44. — CAI 


P. 




Stnt. Eli*, is noi 
in force in Saskatehew'an. A person 
having only a claim for damages foi 
tort is not. a creditor within the mean- 
ing of Fraudulent Preferences Act 
It. S. 8., 1920, e. 204. — Hrss «?. Lakin 
11924) 3 W. VV. It. 841; 11925] 1 

D. L. It. 38.— CAN. 


PART I. SECT. 5, SUB-SECT. 2.— 

D. (b). 

Q. General rule.) — 13 Ell*, c. 5, & 
I raudulent Conveyances Act. It. S. O. 
1914, c. 105, s. 1, being for the pro- 
tection of creditors & others, it is not 
necessary that pltf. In an action to set 
aside a conveyance as fraudulent shall 
he a creditor at. tho time the action is 
brought. — H opkinson v. Westkhman 
( 1919), 45 O. L. It. 208 ; 16 O. W. N. 
5. — CAN. 

459 1. Where settlor not indebted at 
date of deed — .Vo intention to defraud. 1 — 
JVhen deft, inonrred the liability for 
C.» he was In affluent circumstances. & 
continued to be so for a year after the 
conveyance impeached, alter which 
period the liability to plti. was incurred : 


— Held: pltf. was not, in respect of 
his own claim, in a position to impeach 
the conveyance, & could not be in a 
better position than the prior creditors, 
w ho clearly could not have avoided 
tho transaction, the settlement having 
been made when tho settlor in a 
pecuniary point of view was well able 
to make It. — V in DIN r. Fraskr (1881), 
28 Gr. 502.— CAN. 

r. Settlor indebted at date of deed — 
Evidence of fraudulent intention.}— A. 
being largely indebted to B. 8c Co. Sc 
the owrncr in fee of certain real estate, 
conveyed the same to his son, without 
consideration. 1L & Co. recovered 
judgment against A., & Issued execu- 
tion against his lunds in May, 1864, 
but in Feb. previous the son had con- 
veyed the premises to D., taking for 
the purchase money his promissory 
notes not yet due & still unpedd. 
Evidence establishing collusion between 
A., bis son. Sc 1)., was adduced : — Held : 
both the conveyances were fraudulent. 
Sc the lands held subject to B. Sc Co.’s 
judgment debt. — Buchanan v. Dins- 
lky (1865), 11 Gr. 132.— CAN. 

s. — — —.] — Where a person 
had feloniously possessed himself of 
certain securities, & invested a portion 
of the money realised in the purchase 
of real estate, the conveyanoe of 
which he procured to be made to 
his wife. In order to its being pre- 
served in the event of proceedings 
being taken by the party robbed ; — 
Held: the conveyanoe was void as 
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children* & of certain of his sons also. After- 
wards both of the daughters married, & one of 
them had children, & all these parties were defts. 
to this suit. After the date of the bkpcy. B. 
became indebted, as a simple contract debtor, 
to pltf., who now filed this bill on behalf of himself 
& all the other subsequent unsatisfied creditors of 
B., for the purpose of setting aside the settlement 
of 1850, & rendering the leasehold estate available 
for their payment, & he made the oificial assignees 
& creditors defts. in his suit : — Held : even 
assuming all pltf.’s allegations upon this bill to 
be true, there was no ground whatever upon which 
pltf. could sue the parties claiming under the 
settlement. — Collins v . Burton (1859), 4 Do U. 
& J. 612 ; 28 L. J. Oh. 943 ; 34 L. T. O. S. 57 ; 
5 Jur. N. S. 1113 ; 7 W. K. 089 ; 45 E. R. 238, 
L. JJ. 

471. Settlor insolvent at date of deed.] — A 

trader, doing business to the amount of £100,000 
per annum , executed two voluntary settlements in 
favour of his wife, the first being two years & the 
second one year before his death. By the first 
he settled two policies of assurance, each for 
£1,000 ; by the second he settled his furniture, 
worth about £1,000. An inquiry into the state of 
his affairs having been directed, it was found 
that at the date of the first settlement his debts 
would have exceeded his assets by £1,293, & at 
the date of his second settlement his debts were 
£10,726 over his assets. A bill was filed by a 
creditor whose debt was contracted after the first 
but before the second settlement, to set aside both 
deeds. No debt was proved to exist which had 
been contracted at the date of the first settle- 
ment : — Held : as settlor’s debts exceeded his 
assets when both deeds were executed, ho was 
then insolvent , A the deeds must be declared fraudu- 
lent A void as against pltf. A his other creditors. 
— Taylor v . Coenkn (1876), 1 Oh. I). 636 ; 31 
L. T. 18. 

•• — Confld. Re Butterworth, Exp. ltussell (1882), 

19 C'ii. I). 588. Reid. Re Mount, Kingston Cotton Mills 

Co. v. Mount. 11899 J 1 Ch. 831. 

472. Settlement rendering settlor insolvent — 
Debts remaining unpaid.] — Freeman v. Fore, 
No. 301, ante, 

473. Settlement an act of bankruptcy.] — A deed 
for the transfer of a trader's property is not void 
as against future creditors, although the execution 


of it be an act of bkpcy., under 6 Goo. 4, c, 16, 

3. — Oswald v. Thompson (1848), 2 Kxch. 215 ; 

7 I,. J. Ex. 234 : 154 E. K. 470. 

Annotation : — Retd. Partridge A Cross v. Johnston A 
Smith (1848), 12 L. T. O. S. 153. 

474. Creditor at date of deed — Amount of prior 
debt paid — But balance of Indebtedness increased.] 

— A. made a voluntary assignment of a sum of 
money, being at the time indebted to B. on balance 
of a running account. A. afterwards mado pay- 
ments to B., exc<Miding in amount the balance 
due at the date of the assignment ; but the balanco 
continually increased. The assignment was set 
aside at the suit of B. — Whittington v. Jen- 
nings (1834), 6 Sim. 493 ; 3 L. J. Oh. 157; 58 
E. K. 679. 

475. Subsequent creditor — Judgment debts.] — 

Tauuack v. Marbury, No. 82, ante. 

476. Bond debts.] — A voluntary convey- 

ance is bad against bond debts contracted after- 
wards, in a ct. of equity. — St. Amand v. Jersey 
(Oountkss Dowager) (1717), 1 Com. 255 ; 92 
E. It. 1059. 

477. .] — Proctor t\ Warren, No. 124, 

ante. 

478. In respect of breach of oovenant prior 

to deed.] — Richardson v. Smallwood, No. 303, 

ante. 

479. If actually delayed.] — Graham u, 

Furbkr, No. 336, ante. 

480. Possible benefit to settlor.] — 

Holmes v. Penney, No. 158, ante, 

481 . Intention to defraud.] — Barunu v. 

No. 399, ante. 

482. .] —If the debt of a creditor by 

whom a voluntary settlement is impeached existed 
at the date of the settlement, A the remedy of 
the creditor is defeated or delayed by the exist- 
ence of the settlement, the fact that the settlor 
retained sufficient money to pay all the debts 
owing by him at the time of making the settle- 
ment will not take the case out of the operation 
of 13 Eli/., c. 5. 

But where the voluntary settlement is impeached 
by subsequent creditors, it is necessary for them 
to show, cither that it was made with express 


against creditors, under 13 1011/.. o. 5. — 
Kkid v. Kennedy (1874), 21 Ur. 80. — 

CAN. 

471 i. Settlor insolvent at date of 
deed. J — Interpleader Issue directed to 
try the question of 1.300 shares in the 
K. Co., standing at the time of seizure 
In the name of VV. against who defts. 
bad recovered judgment A issued 
execution under which sheriff seized. 
Pitt, claimed the shares under an 
assignment from W. : — Held : from 
the evidence it was clear that when VV. 
executed the agreement to pltf. ho 
had no other assets with which to pay 
the bank's claim against him A was 
therefore insolvent ; A the assignment 
was void as against the bank under 
Assignments Act, as. 38 to 42. — Potth 
t?. Imperial Bank or Canada (1908), 
8 W. L. K. 583. — CAN. 

477 1. Subsequent creditor.) — In Apr. 
1859, M. made a voluntary con- 
veyance of shares in a ship to his son. 
In Mar. 1860, the sheriff, under a 
ten. ex. against M., sold to 8. The son 
on Mar. 24, 1863, confirmed this 

title by a voluntary deed to 8., who 


on the same day conveyed to pltf. 
H. had in Dee. 1861, mtged. to one T., 
who on Mar. 28, 1863, assigned to pltf. 
All these conveyances were duly regis- 
tered at the custom house '.—Held : 
deft., who was not a creditor of M. 
until long after the deed to his son. 
was not In a position to impeach 
pltf.'s title. — V indin v. Wallis (1864), 
24 V. C. It. 9. — CAN. 

t. No evidence of fraudulent 

intent.} — Deft. 11., carrying on a 
thriving business, A possessed of per- 
sonal property of about $1,600, his 
debts not exceeding half that sum, in 
1876 bought some land wrhich he hod 
conveyed to his wife, who had been 
instrumental in increasing the earnings 
of her husband. All debt* due by 
II. at the time of the settlement had 
been paid before the institution of 
this suit by pltf., whose debt had 
accrued after this conveyance : — Held : 
pltf. was not in a position to impeach 
the conveyanoe, as it had not been 
made with a view of placing the 
property beyond the reach of future 
creditors. — Collaed r. Bennett 
( 1881), 28 Gr. 656. — CAN. 


iucal Estate Loan 

Co. or Canada v. Yokkvillk A 
VAroiiAN Hoad Co. (1886), 9 U. K. 
404. — CAN. 

,] — Where a debt for 

which Judgment was recovered was 
Incurred more than a year after the 
gift from debtor to his wife, A It was 
not shown that the nruperty con- 
veyed constituted the whole or even a 
substantial part of the property 
owned by debtor at the time, the 
conveyance should not be held to be 
fraudulent. — -Canada Hupply Co. v. 
Komi (1910), 20 Man. L. It. 33.—CAN. 

0> .j — in the absence of 

any express intention to defraud, a 
voluntary deed will not bo set asido 
at tho instance of a creditor whoso 
debt comes into existence after its 
date, if all creditors existing at tho 
date of the deed have been paid o If . — 
Re Kellehek, 119111 2 1. H. 1.-—1R. 

d. - — Evidence of fraudulent in- 
tent.} — A. being embarrassed made a 
deed of land to his son in 1864, in 
alleged pursuance of a prior 
meat, but he remained in 



214 Fraudulent and Voidable Conveyances. 


Sect . 5. — Avoidance: Sub-sect. 2, D. (5) & (c), E. t 

F. & st insect 3.] 

intent to “ delay, hinder or defraud creditors,” 
or that after the settlement the settlor had no 
sufficient means or reasonable expectation of being 
able to pay his then existing debts. — iSpirett v. 
Willows (1805), 3 Do G. J. & 8m. 293 ; 5 New 
Rep. 255 ; 34 L. J. Oh. 305 ; 11 L. T. 014 ; 11 
Jur. N. 8. 70 ; 13 W. It. 329 ; 40 E. R. 049, L. 0. 

Annotations: — Consd. Freeman r. Pope (1870), 5 Ch. App. 
638 ; Sedgwick «. Mace (1871), 25 L ,T. 307 : He Lane- 
Fox, Kx p. Glmblett. 119001 2 Q. B. 508. Bold. Smith 
v . CberrilJ (1807), L. It. 4 Kq. 390 ; He Bamford, Kx p. 
Game* (1879), 12 Ch. D. 314 ; He John non. Golden v. 
Glllam (1881), 20 Ch. D. 389 ; Gleg? v. Bromley (1911), 
81 L. J. K. B. 334. 

483 , Successful action brought after settle- 

ment — Tort committed before settlement.] — 

CitossLKY v. Elwokthy, No. 274, ante. 

484. Secured creditor — Equitable mortgagee.] — 

Lister v. Turner, No. 711, post . 


Indebtedness of grantor — As evidence of fraudu- 
lent Intent.] — See Sect. 4, sub-sect. 5, ante. 

(r) Judgment Creditors. 

485. Only if for bonft fide debt — Judgment by 
confession.] — Goods were taken in execution in the 
possession of S. who had them by virtue of a sale 
from G. upon which S. brought an action. Deft, 
insisted that the sale to S. was fraudulent against 
him, he being a creditor by judgment. 

If the judgment was upon a point tried, then he 
need not prove the consideration, but it shall be 
intended good ; but if it be a judgment by con- 
fession, he ought to prove it to be for a just debt, 
otherwise he shall not overthrow the sale, though 
it be fraudulent ; for it is good against all but 
creditors for a just debt bond fide due (Holt, C.J.). 

— Sanders v. (1094), Holt, K. B. 327 ; Skin. 

580 ; 90 E. R. 1081. 


6c kept the? deed In his own hands, 
unregistered for fifteen months ; there 
were other circumstances against the 
good faith of the transaction : — Held : 
the deed was void as against subsoil non t 
creditors, the prior creditors having 
boon paid. — S tkvknhon r. Frank un 
(1809), 10 Gr. 139.— CAN. 

•. Prior debt barred.)- A sub- 

sequent creditor cannot uphold an 
action to set iihIiIc a voluntary eon* 
veyaneo under 13 Eliz. e. 5, merely 
on the ground that a debt of prior 
date to the conveyance is still unpaid. 
If such prior debt has become barred 
by lapse of time. — H thithkrn r. 
Ul.KNMK (1887), 14 O. It. 7 20. — CAN. 

PART I. SECT. 5, SUB-SECT. 2.— 

D. (o). 

f. (fencrnl rule.) —A Judgment credi- 
tor cannot before Issuing execution 
at law maintain a Buit to impeach a 
con veyaneo by the judgment debtor 
as fraudulent under 13 Kliz. e. 6.— 
Yanpkll v. 11 koto K (1867), 4 \V. YV. 
Sc A'B. 1.— AUS. 

g. .1— The faet- that a simple 

contract, creditor has sued out a 
writ of attachment against an abscond- 
ing debtor diHJs not afford any ground 
for coming to the l*t. of t’li. to have a 
conveyance alleged to ho fraudulent 
i vs against the creditors of the debtor 
set aside. Before the et. can t»e called 
upon to do so, the creditor must 
establish his right to recover at law. — 
WiUTtNO i'. Lawhabon (1859), 7 Gr. 
003. — CAN. 

h. .1-ln a suit by a judg- 

ment creditor to set aside a fraudulent 
settlement. & to realise his Judgment, 
praying a sale of the property on default 
in payment, If the sale prove abortive : 
— Semble : the usual order for redemp- 
tion. or In default foreclosure, will Ikj 
granted : at all events It would be so 
if the Judgment debt was subject to a 
prior mtge. which the judgment 
creditor would 1 m> entitled to redeem. — 
Comm Kiwi a i. Bank ok Canaoa r. 
<Hh>kk trimi 1800), 1 Ch. Ch. 205.— 
CAN. 

k. .) — A second mtgee., as such, 

cannot Impeach a prior registered 
mtge. as fraudulent & void against 
creditors, but a Judgment creditor, 
having accepted a mtge., di>cs uot low* 
his rights as a judgment creditor. — 
Warren r. TAYLOR (1862), 9 Gr. 59 ; 
8 C. L. J. O. 8. 243.— CAN. 

l. .) — A judgment creditor, 

although entitled to priority over 
others, may tile a bill on behalf of 
himself Sl o thorn, to have a deed 
declared fraudulent against creditors. 


— Western Canada Loan & Savings 
C o. v. Snow (1890), 6 Man. L. It. 006. 
—CAN. 


m. .] — One who has a right 

of action for tort & subsequently 
recovers judgment is not a creditor 
within Assignments Sc Preferences Act, 
ho as to Ik? in a position to attack under 
that Act a transaction entered into by 
the tort feasor before the action was 
commenced. — Ankle y r. Brown 
(1890), 17 A. It. 500.— CAN. 

486 I. Onlu if bond fide debt—Judg • 
ment by confession.) —When it Is not 
clearly shown that u jierson in whose 
favour a judgment as confessed is u 
bond fule creditor for a certain sum, the 
judgment will not he sustained against 
u subsequent creditor. — Sheraton v. 

can uaton (1880) * V6 n - $34.— 


n. In garnishee proceedings.) — A 
lodgment debtor, having a supposed 
interest as tenant by curtesy in land, 
which was not & never had been 
claimed by him. Joined in a eon veyaneo 
thereof by his daughter to u purchaser, 
reciting that he was entitled to that 
estate. A judgment creditor at tempted 
to garnish the purchase money in the 
hands of the solr. who acted for the 
daughter, the latter claiming the whole 
of the purchase money, while the judg- 
ment debtor now expressly disclaimed 
any interest therein, having joined in 
the convey once at the instance of the 
solr. for the purchaser, who was also 
the solr. for the judgment creditor : — 
Held : the money in the hands of the 
daughter’s solr. could not be garnished 
by the Judgment creditor. — Palmkr t>. 
Lovett (1892), 14 P. li. 415.— CAN. 

o. *.) — Ponohok v . Hcia 

«8 3 .-CAN. & C °- <1894) - 2 ‘ 8 - *• 


p. Conveyance absolute t» form- 
er edit or allov'ed to redeem .) — A dobto 
conveyed bis land in fee for a sun 
greatly below its value, but continue! 
in possession without paying rent 
The heir of his vendee several year 
afterwards sold Sc conveyed the land 
the sale having been brought about 6 
managed by the debtor. 6: the pur 
chaser was shown to have had notioo o 
the indebtedness & other materia 
circumstances. A creditor afterward 
«ued out an execution against the land 
of the debtor, under which his interea 
in this property was sold for 5s. to tb 
execution creditor, who Hied a bill U 
set aside the sale by the origins 
owner, k have himeolf declared tb 
owner of the laud. The et, refuse* 
this, but gave him a right to redeen 
by virtue of his Judgment, — W ujbon « 
Skier (1858), 6 Gr. 630.— CAN. 


q. Judgment on acknowledgment — 
Voluntary settlement — Priorities .) — 
Where a debt, the remedy for which is 
barred by Stat. Lim., is acknowledged 
by the debtor & judgment is recovered 
therefor, a voluntary settlement made 
before such acknowledgment, & before 
the remedy was barred, is void as 
against a fi. fa. issued on tbc judgment. 
— Ikwin v. Freeman (1867), 13 Gr. 
405.— CAN. 

r. Transfer to son — To avoid 
father's creditors. J — J. contracted to 
purchase from M. on credit a wood 
lot, 32, & to secure the price, £400, the 
purchaser’s father gave a mtge. on his 
farm : this mtge. not being paid, was 
foreclosed. Shortly afterwards, M. 
being still willing to receive his money, 
J. sold lot 32 for £300, which sum went 
to M. ; pail of the remaining £100 was 
satislied by delivering to M. a pair of 
horses raised on the farm, valued at 
£62 10s. ; 6: W., another son of the 
owner, ugreed to pay the balance, 
£37 10s, The farm, by arrangement 
between all the parties, was conveyed 
to \\\, who was not more than twenty- 
one years old, if so much : — Held : 
these transactions were, as respects the 
father & sons, a mere roundabout way 
of securing the farm from the creditors 
of the father, & the farm was ordered 
to be sold to pay pllf., an execution 
creditor of the futher. — McDonald v. 
McLean (1860), 1G Gr. 605.— CAN. 

•. Effect of registration of judg- 
ment — On subsequent conveyance by 
debtor.) — The registration of a cer- 
tificate of judgment binds & charges 
the land of the Judgment debtor, 
though it may be his actual residence 
or home, & the creditor may take 
proceedings to realise whenever the 
deft, ceases to be entitled to claim the 
property as his exemption. In such 
circumstances, when the debtor has 
made a conveyance of his home, which 
is fraudulent against creditors under 
13 Ells. c. 5, the creditor is entitled 
to an immediate order for sale of the 
property to realise the amount of the 
judgment Sc costs. — Roberts v. Hart- 
ley (1902), 14 Man. L. H. 284; 22 
C. L. T. Oco. N. 185; 23 C. L. T. 
Occ. N. 53.— CAN. 

t. .] — Deft, conveyed land 

to her son without consideration be- 
cause she thought she might thereby 
prevent the sale of the land to realise 
pltf.’s claim. Sc both she Sc her son 
admitted that fact in this action. Sc 
that the property was the mother's. 
Pltf. sought a declaration that the land 
belonged to the mother & that the son 
held ft only as trustee for her Sc asked 
a tale of the land to satisfy the lien of 
his registered judgment : — Held : pltf. 
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486. In garnishee proceedings — Whether In 
same position as Judgment creditor.]— Edmunds v. 
Edmunds, No. S, ante . 

487. — — .] — Gleog v. Bromley, No. 133, 

ante . 


E. The Sheriff. 

488. General rule.] — Turvil v. Tipper (1025), 
Lat. 222 ; 82 E. R. 356. 

Annotations ; — Reid. Imray v. Magnay (1843), 11 M. & W, 
267. Xentd. Tyler v. Leeds (1817), 2 Stark. 218. 

489. Subsequent execution bon& fide.] — 

Paget v . Perchard, No. 371, ante . 


F . Trustees in Bankruptcy . 

494. General rule.] — A conveyance of lands 
which is fraudulent & void against the creditors 
of the conveying party, within 13 Eliz. c. 5, is 
void also as against his assignee on his insolvency, 
who represents the creditors ; & the assignee 
may recover back the lands in ejectment. — B ob 
d. Grimsby v. Ball (1843), 11 M. & W. 531 ; 
12 L. J. Ex. 328 ; 1 L. T. O. S. 148 ; 152 E. R. 
910. 


Annotations ; — Reid. Holmes v. Penney (185G), 3 K. 
80. Xentd. BilUter r. Young (1850), 6 K. Ac II. l. 


Ac J. 


See , also , Nos. 250, 290, 450, ante ; <£•, generally. 
Bankruptcy, Vol. V., pp. 837 et seq . 


490. Second execution — First execution not 
proceeded with.] — In Mar., the then sheriffs of 
Ixrndon seized the goods of debtor by virtue of a 
fi . fa. An officer was put in possession of the 
goods ; but the execution creditor directed the 
sheriffs not to sell, & debtor continued to have 
the control of his goods until Nov., when another 
execution creditor sued out a fi . /a., directed to 
the succeeding sheriffs of London : — Held : the 
latter were bound to levy under this second fi. 
fa., & it was their duty, when they found the 
officer of the former sheriffs in possession, to 
inquire into the facts ; & if they had done so, 
they would have learned that the first execution 
was fraudulent. — Lovick v. Chowder (1828), 8 
B. & C. 132 ; 2 Man. & Ry. K. B. 84 ; 0 L. J. O. S. 
K. B. 203 ; 108 E. R. 992. 

Annotation : — Reid. Imray v. Magnay (1843), 11 M. & W. 
267. 

491. First execution fraudulent.] — Imray 

v. Magnay, No. 27, ante. 

492. Duty of sheriff to prove authority.] — 

Glave v. Wentworth (1842), 0 Q. B. 173, n. ; 
115 E. R. 07. 

Annotations : — Conid. White v. Morris (1852), 11 C. B. 1 015. 
Xentd. McMahon v. Lonnard (1858), 6 H. L. Cob. 970. 

493. .] — Bessky v. Windham, No. 430, 

ante. 

See , generally , Sheriffs & Bailiffs. 


G. Creditors under Voluntary 

495. Instrument under seal — Bond creditor.] — 

A creditor under a voluntary post-obit bond is 
as much entitled to the benefit of 13 Eliz. c. 5, 
as any other creditor. 

Testator, having executed a voluntary post- 
obit bond, for securing an annuity of £100 to his 
daughter-in-law for her life, afterwards made a 
voluntary settlement, from <& after his decease, 
in favour of his widow & child, comprising all his 
property, except about £300, before his death 
acquired only about £1 ,000 more : — Held : the 
settlement was void under the statute as against 
the bond creditor. 

The costs of the suit to have priority over the 
trustees* costs & testator’s debts. Adames v. 
IIallett (1808), L. 11. 0 Eq. 408 ; 18 L. T. 789. 

AJinotaiions : — Refd. Itc Mouat, Kingston Cotton Millt* Co. 

v. Mouat, 11899] 1 Ch. 831. Xentd. Re Hamilton, Trunoh 

v. Hamilton (1895). 64 L. J. Ch. 365. 

49 g # Onus of proof of fraudulent 

intent.] — Deni no v. Ware, No. 409, ante. 


Sub-sect. 3. — Effect of Releases and 
Acquiescence. 

497. Acquiescence.] — Steel v. Brown & Parry, 
No. 328, ante. 


was entitled to the declaration asked 
for, but not to a sale, as the property 
was exempt. It being tho actual ro«i- 
denoe & home of the judgment debtor, 
& not worth more than 11,500. — 
Looa.v v. Kka (1903), 14 Man. L. K. 
543 ; 24 C. L. T. Ooc. N. 30.— CAN. 

a. Scope of rules — Canada. ] — 
Con. rule 1008, notwithstanding the 
heading Summary Inquiries into 
Fraudulent Conveyances, is not limited 
to eases of euuitable interest arising 
under fraudulent oonveyanoos, but 
applies to a case where a judgment 
creditor is seeking to mako available 
the Interest of his debtor under an 
agreement for the purchase of land. — 
Peters r. Stone as (1889), 13 P. K. 
235. — CAN. 

b. Ontario .) — A plti. suing 

for a tort is not a creditor within the 
meaning of the Ontario statutes as 
to preferences. — Gurofski v . Harris 
(MMMB^| 27 O.R. 201; affd . 23 A.H.717. 

o. .) — Where pltf.*s 

Judgment was in Ontario : — If eld : 
a transfer of assets in Alberta could 
not be taken to be made with the 
intention of defeating her execution 
8c defrauding her; as the Ontario 
statutes have no such extra-territorial 
effect as to invalidate a transaction 
outside of the Province ; & oven if the 
transaction In Alberta would have 


l>eon void If it had Liken plaoo in 
Ontario, this did not confer a cause of 
action upon pltf., either as execution 
creditor or suing ou behalf of herself Ac 
all other creditors justifying a recovery 
against tho donee. — Pkkiiy r. Perky, 
f 1 924 ] 4 IJ. L. It. 1177 ; 54 O. L. It. 
61 3.— -CAN. 

PART I. SECT. 5, SUB-SECT. 2.— E. 

4921. JMUu of sheriff to prove 
authority .1— in trespass against a 
sheriff for seising plif.’s goods under 
an attachment issued undor Abscond- 
ing Debtors Act against the goods of a 
third party, by whom they had Iwcn 
sold to pltf. before the attachment : — 
field : to support a defence that tho 
sale was fraudulent & void against 
creditors undor 13 Elis. c. 5, the 
sheriff must prove that a debt had been 
piio from the absconding debtor to tho 
attaching creditor. — Grant c. McLean 
(1834), 3 O. 8. 443. — CAN. 

PART I. SECT. 5, SUB-SECT. 2.--G. 

d. Reconveyance by voluntary grantee 
— Evidence of fraudulent intent .) — 
Deft, having entered into a business 
partnership, at the instigation op his 
wife conveyed certain land to her 
to prevent its becoming liable to 
creditors of tho new Ann. He, then, 
as agent of his wife, placed the property 
in the hands of pltr., a land agent, to 
or exchange, St through him an 


agreement for exchange was arranged. 
Pltf. sued tho wife for his commission, 
& recovered a verdict against her, but 
while the action was pending she re- 
conveyed tho Jam! to her husband. 
There was no consideration for any of 
these conveyances. In an action to 
set aside the reconveyance as fraudu- 
lent Ac void against the creditors of tho 
wife : — If chi ; the wife hod an interest 
in the projKjrty which could bo made 
available to her creditors for tho pay- 
ment of her debts, Ac the conveyance 
from her was made with intent to 
defeat, delay, Ac prejudice her creditors, 
Ac os tho evidence showed she was 
unable to pay her debts in full, it foil 
within 48 Viet. c. 20, s. 2 (O), Ac was 
void. — Johnson v . Clink (1888), 16 
O. 11. 129.— CAN. 


PART I. SECT. 6, SUB-SECT. 3. 

497 I. Acquiescence .) — Tho owner of 
an equitable interest in lands under a 
contract of purchase, convoyed bis 
interest to pltf., his brother-in-law, Ac 
subsequently while in possession of tho 
land assigned tho contract to third 

E arties in consideration of their giving 
im s lease of the promises. A lease 
was subsequently executed in the 
presence of Ac witnessed by plti. Pltf. 
some time afterwards filed a bill im- 
peaching the assignment Ac lease as 
fraudulent : — field : the hill dismissed 
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Sect. 5. — Avoidance ; Sub-sect. 3. Sect. 6 : 
sect. 1.] 


408# .] — Olliver v. Kino, No. 449, ante. 

499 , Whether mere delay a bar.] — Mere 

delay in applying to set aside a creditors’ deed 
for fraud is in itself no ground for refusing such an 
application, if the position of the parties be not 
altered. — Re Pullen, Ex p. Williams (1870), 
L. R. 10 Eq. 57 ; 39 L. J. Bey. 1 ; 18 W. It. 400. 

Annotation: — Mentd. He Harper, Ex p. Linsley (1873), 42 
L. J. Bey. 109. 


500. 


— A specialty creditor brought 


an action to set aside a conveyance as fraudulent 
under 13 KHz. c. 5, nearly ten years after the death 
of the grantor. Pltf. had been aware of the facts 
during the whole of that period, & gave no satis- 
factory reason for his delay : — Held : as pltf. was 
coming to enforce a legal right his mere delay to 
take proceedings was no defence, as it had not 
continued long enough to bar his legal right, the 
case standing on a different footing from a suit 
to set aside on equitable grounds a deed which 
was valid at law. — lie Mabdkveh, Three Towns 
Banking (Jo. v. Maudkvkr (1881), 27 Oh. D. 
523 ; 53 L. J. Oh. 998 ; 52 L. T. 35 ; 33 W. li. 
28(1, O. A. 

A nnolalions : — Reid. lie Mouatt, KIusthI on Cotton Mills 
Co. v. Mouatt (1899), 08 L. J. C'U. 3110; Edmunds r. 


Edmunds, [1904] P. 362 ; Glogg v. Bromley (1911), 81 
L. J. K. B. 334. Mentd. Re Gorton, Dowse v. Gorton 
(1889), 60 L. T. 305. 

See, generally, Estoppel, Vol. XXI., pp. 136 
et seq. 

501. Release — In inspectorship deed — Property 
conveyed not disclosed.] — Mackay v. Douglas, 
No. 283, ante. 


Sect. 0. — REMEDIES AND PRACTICE. 

Sub -sect. 1. — Remedies. 

See , now , Law of Property Act, 1925 (c. 20), 
s. 172. 

502. Whether mesne profits allowed.] — This 
ct. only removes fraudulent conveyances out of 
the way, but will not decree profits back against 
tlie original debtor & owner of the estate, received 
pendente litc , in favour of judgment creditors, from 
the filing of the bill. — Higgins v. York Buildings 
(Jo. (1740), 2 Atk. 107 ; 20 E. R. 407, L. 0. 

Annotation : — Reid. Blenklnsopp v. Blenkinsopp (1852), 1 

Do G. M. & G. 495. 

503. Whether property conveyed applied to 
creditor's claim.] — Reese River Silver Mining 
C o. v. Atwell, No. 457, ante. 


with COKtH.” -Oavihon v. Well* (1868), 
15 Or. 89.-- -CAN. 

497 II. being indebted to 

J. hi Jan. 1859, executed u settlement 
of lumin lu favour of IiIh family, reserv- 
ing to himself a life estate. M. Miibne- 
quontly became further indebted to J. 
In Mar. 1861, J. having boon informed 
of thin Hottlomont, procured a copy of 
It. In Nov. 1862, J. proceeded to 
register two Judgment* agiluMt the 
lands put in Hottlomont, Sc In the 
utliduvits stated that M. whs tenant 
for life. In a eau.se petition .1. also 
Htatod that M. was tenant for life. M. 
admitted to J. that the object of the 
NotUomonl was to protect the lands 
from any debt. In 1867 M. died. J. 
tiled a bill to Impeach the settlement 
oh fraudulent & veld : — Held : J. 
must bo taken to have boon an assent- 
hig party to the pro visions of tho 
Hottlement, & the bill, so far os it 
sought to impeach it, should he dis- 
missed. — Jackson r. M'Ckka (1872), 

6 l. L. T. 131. — IR. 

t. - — Hu wife Hustmnd acting as 
ritfrof.) -A husband in 1862, settled 
property on his wife to her separate 
use without power of untirlpatiou, but 
continued to deal with it as his own, 
though as she allotted as her agent. 
Out of the produce of this land, other 
land was purchased in the name of the 
wife in Oot. 1883 ; & the husband two 
mouths later became insolvent. On 
suit by his assignee against his wife to 
have nor declared a tnistee for the 
assignee of the land in her uamo : — 
Held : tin' wife's assent to such a 
course of deallug by her htlslumd with 
the tirst mentioned laud disentitled her 
from cl liming the money against her 
husband's estate ; 6c the transfer of 
Oat. 1883 should enure to the assignee's 
benefit. —II \hwkr r. Simmers (1884). 
16 V. L. K. 261.— A US. 

f. Subsequent creditor.} — Where 

A. impeached a oouvoyanee of land 
to M.» wife of K., on tho ground 
that tho land was really bought with 
K.’s money. Sc was bought Sc conveyed 
to M. at K. » diruotion, with the Intent 
of delaying & hindering pltf. & other 
creditors of K.. & no fraudulent intent 
was proved. & it a p poured that pltf. 
himself was consulted with regard to 


the matter, & knowing all the circum- 
stances of K.’s llnaneial position, ex- 
pressed IiIh approval of what was done ; 

Sc pltf. was not then a creditor of K., 
but, only became so subsequently by 
indorsing A paying a promissory note 
for a liability incurred by K. prior to 
the impeached conveyance: — livid: 
in these elrcumstanocs pltf. could not 
have the deed sot aside as a fraud upon 
him. — Fkruuhon t>. Ferguson (1881), 

9 O. H. 218.— CAN. 

g. Where benefits accepted 

from voidable estate .] — When a person 
having power to avoid a voidable 
estate, Sr to hold by a prior legal title, 
has derived benefits under the deed 
creating the voidable estate, Sc then 
enters, his entry will, in the Absence 
of positive evidence, bo deemed an act 
of eontlrurition, rather than avoidance. 
•—Massy V. Bitwkll (1843), 5 I. Eq. 
II. 382 ; 4 Dr. & War. 56— IR. 

h. Release — lip parlies executing as- 
signment. 1 — Assignments held fraudu- 
lent before 22 Viet. c. 96. s. 19, 
C. 8. U. C. e. 26, s. 18, for exacting 
a release in full from those executing. 
— McPonvi.d v. Putnam (1859), 7 Ur. 
395.— CAN. 

k. — .] —When* a reloaso in 

an instrument is absolute, the non- 
payment of an instalment does not 
remit tho parties back to their original 
position, & tho validity of the origiu&l 
assignment is not in question. — 
Bknkiuct r. Kuthkkfohd (1861), 11 
C. P. 213.— CAN. 

l. .] — Whore there are 

Joint & soparaU^ creditors, a deed of 
composition Sc discharge*, although 
providing for all tho creditors Sc dealing 
with all tho estates, is invalid under 
Act of 1875, s. 56, uuloss the assent of 
the roqutsltc proportion of the creditors 
of cAch class. Joint 6c separate, is 
obtained. — He Cons 6c Crain (1879), 
3 A. U. 555.— CAN. 

m. .} — A. conveyed pro- 

perty in trust for the benefit of his 
creditors, preferring inter alia R. Sc his 
wife. By the terms of the deed the 
creditors who signed It released A. 
from all claims Sc demands up to that 
date. Sc R. signed the deed. R. subse- 
quently commenced an action against 


A., & recovered a judgment by default 
for the amounts directed to be paid 
by the trust deed. On au application 
by a subsequent judgment creditor of 
A. to set, aside this judgment as 
fraudulent : — Held : K. having re- 
leased A. by tho trust deed from all 
debts, there was no consideration to 
support the judgmuut as to his claim. — 
SrtKRATON r. SlIKUATOX (1886), 25 

N. B. It. 544.— CAN. 

n. Of a mortgage - Without 

consideration.) — Where the interest of 
a mtgeo. is of a nature to bring it 
within Stat. JOliz., if it can lie seized 
under C. L. P. Act, or can bo com- 
pulsorily applied to the payment of 
debts Held : a discharge of it 
without consideration is a gift or 
alienation within the prior statute, 
& the mtge. would be soizable had it. 
not been discharged. — B ank ok ITi*ku 
C IN ADA v. 8HIUKLUNA (1863\ 10 Ur. 
157.— CAN. 

o. Of one of tivo joint 

debtors.} — Where one of two joint 
debtors is released from liability by n 
document in its terms absolute, there 
being nothing in the document itself, 
or in the circumstances to show that 
the creditor’s rights against the other 
Joint debtor are reserved ; the effect 
is, that botii debtors are relieved from 
liability. — H ip On Insurance Ex- 
change Sc Loan Co., Ltd. Sc Hong 
Kong Sc Manila Yuan Sheng Ex- 
change Sc Trading Co., Ltd. r. Li Po 
Yung, Li Po Kam Kwok Yik Ting 
r. Li Po Yung Sc Li Po Kam (1909), 4 
Hong KongL. It. 190— HONG KONG. 

p. .) — A person claiming under 

a disseisor may obtain a release from 
the disseisee, notwithstanding he has 
previously executed what purported to 
be a conveyance in few to a third person, 
void for fraud as well as for want of 
interest in the grantor. — Whitla v . 
MTntosh (1814), 2 O. S. 10.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

SOS i. Whether mesne profile aUotocd.) 
— Blackwood r. Gregg (1833), Hayes 
& Jo. 310.— IR. 

SOS 1. Whether property conveyed ap- 
plied to creditor's claim.) — An owner of 
Land, subject to mtge. created by him- 
self Sc his wife, being in insolvent 
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504. Whether settled funds ean he attached.] — 

In July, 1882, pltf. obtained a judgment against 
W. for £574 in an action for breach of promise of 
marriage commenced in August, 1881. In May, 
1881, W. became entitled to a legacy of £500 
under a will of which deft, was exor. This legacy 
was in hand & ready to be paid over in October, 
1881. On May 31, 1881, & before the legacy 
became actually payable to W., he married ; & 
on Oct. 17, 1881, he by deed between himself of 
the one part & deft, of the other part assigned the 
£500 to deft, upon trust to invest the money & pay 
the annual income to his wife for her separate use 
for life, & afterwards upon other trusts. On 
Jan. 4, 1883, pltf. obtained an order, under 
C. L. P. Act, 1834 (c. 125), s. 61, attaching any 
sum or sums of money then in or which might 
come to the hands of deft, to answer the judgment 
recovered by her against W. Upon an issue 
directed to try whether on Jan. 4, 1883, there was 


a sum of money which pltf. was entitled, under 
R. S. 0. Ord. 15 & under 0. L. P. 1854 (c. 125), to 
attach in the hands of deft, to satisfy pltf.’ 8 judg- 
ment debt against W. : — Held : even assuming 
the settlement of Oct. 1881, to be impeachable, 
there was nothing in the nature of a debt, either 
legal or equitable, due or accruing due from deft, 
to W., the judgment-debtor, which could bo 
attached to satisfy the judgment-debt. — Vyse v. 
Brown (1884), 13 Q. B. D. 199 ; Oab. & El. 223 ; 
48 J. P. 151 ; 33 W. R. 108. 

Annotation : — Refd. Glegg v. Bromley (1911), 81 L. J. K. B. 

331. 

505. Appointment of receiver.] — Ideal Bedding 
C o., Ltd. v. Holland, No. 176, ante. 

See, generally , Receivers. 

506. Ancillary relief — Injunction to prevent 
receipt of property by assignee.] — Ideal Bedding 
Co., Ltd. v. Holland, No. 176, ante . 


circumstances, sold the equity of 
redemption to a bond fide purchaser, 
the wife joining in the conveyance. 
The larger portion of the consideration, 
a promissory note, she paid over to J. 
for an equity of redemption in other 
lands. An execution creditor of the 
husband impeached the transaction as 
fraudulent under St at. Eliz. : — Held : 
a fraudulent device to defeat creditors, 
6c pltf. entitled to follow the considera- 
tion paid to J. into the lands conveyed 
to the wife. — F lkuiiy v. 1’kinulk 
( 1878), 26 Gr. 67. — CAN. 

503 ii. — H. obtained from 

debtor an absolute conveyance of land 
as security, which was u (tanked by 
pltf., a subsequent execution creditor 
of the grantor, us u fraud ulent prefer- 
ence. H. insisted that, the conveyance 
was bond fide , while the grantor alleged 
it- had been obtained by fraud. In the 
rireumstanees, H. claiming to hold the 
land only as security for the amount 
due him, & the ct. being satistled of the 
bona /Utea of the transaction : — Held : 
an ax ‘count be taken of the amount duo 
H«» & the land sold ; the proceeds to 
be applied first in payment of the 
amount due H. for principal, interest. 
A: costs, 6c the balance as in ordinary 
fraudulent conveyance cases. — SUMMER- 
VILLE v. ltAK (1881 ), 28 Gr. 618.— CAN. 

503 iii. .) — Semble : where one 

creditor, having obtulned property 
from debtor in fruud of other creditors, 
has realised the property, 6c received 
t he proceeds in u shape that cannot be 
earmarked, another creditor who has 
thereby been defrauded, cannot make 
the. preferred creditor account for the 
proceeds, 6c has no other remedy than 
that prescriU'd by 13 Eli*, e. 5, s. 2. — 
Davis r. Wickhon (1882), 1 O. It. 369. 
—CAN. 

q. Grantec'a possession colour- 

able.] — Although the object with which 
property is conveyed to another may 
be to protect it against creditors ot the 
actual purchaser, yet the property 
belongs to such purchaser. The 
grantee having no interest in the 
property may convey it to the true 
owner at any time, 6c creditors of the 
former have no right to have the con- 
veyance set aside to obtain that which 
does not really belong to their debtor. 
— Gibbons r. Tomlinson (1891), 21 
O. K. 489.— CAN. 

r* . ) — Where moneys 

arising from a feigned sale of goods, 
fraudulent 6c void against creditors, 
were at the commencement of the 
action In the hands of the nominal 
purchaser, a deft. 6c party to the trans- 
action - Held : the moneys to he 
paid into ct. for distribution among 
creditors of insolvent, 6c in default of 
payment execution should issue for 


the amount. — Mahuret r. Stewart & 
Lampman (1892), 22 O. It. 290. — CAN. 

s. .] — Whoro pltf., to de- 

feat the claims of creditors, executed 
a colourable conveyance, A' tho 
transferee successfully resisted tho 
creditors of pltf. from seizing tho 
property in execution, & then con- 
veyed to a third party, who took 
possession : — Held : there 1 h a dis- 
tinction between wises in which fraud 
was only attempted, 6c those in which 
it, was actually carried into olToet. ; Sc 
in the latter class ot cases the ct. by 
granting relief to the wrongdoer would 
he making itself a party to the fraud.-— 
Gobkkdhan Si nuii r. Kitu Hoy (1896', 
I. L. It. 23 Calc. 968. — 1ND. 

t. Purchase of insolvent es- 

tate — Liability to account,) - Insolvent 
having made an assignment of ull his 
estate for tho benefit of creditors, his 
Htock -in-trade was purchased by his 
wife from the assignee. Defts., who 
were creditors, 6c one was the sole 
inspector of the estule, became 
responsible to the assignee for payment 
of the purchase money, 6i, by a secret 
arrangement received security from 
tho wife upon the goods purchased by 
her, not only for the amount for which 
they hail become responsible, but also 
for the full amount of their claims as 
creditors of the husband. In an 
action for an account: -Held: the 
estate was entitled to the benefit of 
whatever advantage defts. derived 
from the transaction, 6c they should 
account to the assignee for the differ* 
cnee between the amount of their 
claims 6c the amount they would have 
received by way of dividend from the 
estate. - — Skuhw oktii r. Anderson 

( 1 895), 24 S. C. It. 699 ; 23 O. It. 573.— 
CAN. 

a. Ancillary relief.] - Action by a 
creditor to set aside a conveyance by 
debtor to his wile, as fraudulent: — 
Held : a proper case in W'liich to 
register a certificate that ponding the 
action no order could l>e made to vacate 
it.— Foster v. Moore (1886), 11 1*. it. 
447.— CAN. 

b. Form of decree — Valid sever at tie 
transaction.] — In a prior action 14. was 
held to he entitled to a conveyance 
from defts. of a quarter Interest in 
certain mineral claims. In that action 
the named defts. were only nominal 
defts., the real interest in the claims 
belonging to one F. After judgment 
14. conveyed to G. nine-tenths of ills 
interest in consideration of moneys 
advanced 6c an undertaking by G. to 

n the costs of that & another action 
y a subsequent deed the remaining 
one-tenth in consideration of 9500 
payable by instalments. F. after- 


wards by assignment from 14. perfected 
his right in the above mentioned 
Judgment. In an action by G. uguinst 
F. for a declaration that, he was entitled 
to tho quarter lntx»rcst : — Held: tho 
transfer to G. of tho nine-tenths was 
chum pert, ous, & the ct. would not 
interfere to assist, one claiming under 
a title so acquired, but the transfer of 
the one -tenth was valid, being made 
for good consideration, 6c severable 
from the other part, of the transaction. 
— GiKUKRicii r. Elk t, f tot (1904), 10 
14. V. It. 309 ; 35 S. C. it. 327. - CAN. 

c. - — Where property fraudu- 

lently acquired in wife's name.]— Whoro 
It whs found thnt property had been 
acquired 6c money invested by a 
husband in the mime of Ills wife for 
the purpose of defeating creditors 
Held : there must bo an accounting 6c 
a decree issue that the pro pert y belongs 
to t he husband 6c the proceeds received 
by the wife from tho sale of furniture 
owned by the husband be paid to a 
receiver. - McCt itnv i\ Nkvk (1923), 
51 N. 14. It. 123. - CAN. 

d. Delay in attacking- ■ Whether jmsi- 
turn of parties altered.] — There is no 
objection to a creditor's right to set 
aside a deed ns fraudulent where the 
position of the parties to the impeached 
conveyance has not been materially 
altered by tho delay. - CUUKIK r. 
GiLLEHPlK(1874). 21 Gr. 267.— CAN. 

.. of Limitations.]-- 

A fraudulent deed remains so to the 
cml of time, though it may not be 
effectively Impeachable because of 
mrehusefs for value without notice 
laving intervened, or because of tho 
claims of all creditors having been 
barred or extinguished by lauso of 
years. - ItovKR t*. Gafkiklh (1886), 11 
O. 1«. 571.— CAN. 

f. . 1 — ' Tiutkh r. Hum* 
1'IIRIKH (1899), 2 N. 14. Kc|. Hop. 1 ; 
19 C. ii. T. Dec. N. 407.- CAN. 

g. ~ A voluntary convey- 

ance of land cannot bo successfully 
attacked under 13 Kllz., c. 5, on tho 
basis of a debt due at the time of tbc 
conveyance but barred by lapse of 
time liefore tho commencement of the 
action to attack. — Kki»i»y v. Moujjkn 
(1905), 15 Mau. L. 11. 629.— CAN. 

h. .1 — In an equitable action to 

set aside a deed of assignment, con- 
taining a preforenco In favour of tho 
creditors under Htat. Eliz., where there 
haii been long delay in the bringing of 
the action, the ct. must regard tho 
proceedings with suspicion, 6c will not 
lend iU aid to the action without some 
clear 6c reasonable explanation. — 
Peppbt v . McDonald (1906), 3b 
N. 8. It. 540. — CAN. 

k. Where creditor *§ claim under 140. J 
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Sect. 6 '—Remedies and practice: Sub-eecte. 1 d? 2, 

A. & J5.] 

507. Form of deem.] — Bott v. Smith, No. 
884, ante . 

508. Where possibility of surplus.]— Ideal 

Bedding Co., 1/td. v. Holland, No. 176, ante. 


Sub-sect. 2. — Practice. 

A. In General. 

509. Notice of intention to Impeach— Right to 
Impeach denied — Duty to use due diligence.] — 


A creditor having died a bill for the purpose of 
establishing the validity of Ms security in priority 
to a voluntary settlement executed by the debtor 
whilst he was indebted, A having succeeded in his 
claim A been paid his debt, sent to the trustees 
of the settlement a notice, announcing his intention 
of impeaching the settlement, A warning them 
against parting with any of the funds in their 
hands. The trustees replied, that unless proceed- 
ings were taken within one month, they should 
disregard the notice. Proceedings were not taken 
within the month. On motion by the cestui que 
trust under the settlement, for an injunction to 
restrain the creditor from continuing the notice, 
it was ordered that the trustees should be at 


— A creditor for an amount under 
$40 cannot attack a conveyance of 
land aa voluntary or fraudulent & he 
cannot improve bin position by bring- 
ing bis action on behalf of other 
creditors. — Zilliax v. Deans (1801), 
20 O. It. 639.— CAN. 


PART I. SECT. 8, SUB-SECT. 2.—A. 

l. Pleadings — Fraudulent intent .) — 
Whore pltf. alleges & proves that 
land, which stands in defts.’ name was 
brought with pltf. *s money & was 
transferred to & is held by deft, as 
trustoo for pltf., & seeks to compel 
deft, to transfer the land to pltf. it is 
not a defence that the land was 
ori/rtrmlly transferred to deft, in order 
to defeat pltf. ’h creditors unless it is 
also alleged & proved that that object 
was wholly or partly carried into 
effect.— Pay nk v. McDonald (1908), 
6 O. L. It. 208.— AUS. 

m. .1 — Fraud, or want 

of consideration for a deed, can only 
he set up by grantor or those claiming 
under him. — H iokman e. North 
HHITIHH INHURANUK Co. (1870), 13 
N. li. it. (2 Han.) 235.— CAN. 


n. ,) — in a suit im- 

peaching a conveyance for fraud, the 
bill stated that grantor for a professed 
valuable consideration conveyed the 
land ; Si the conveyance was made 
with Intent of deft, to defeat, delay, & 
defraud pltf., & other creditors : — 
field : this sufficiently stated a want 
of consideration for the conveyance, 
St the object was to defeat., hinder, & 
delay creditors under 13 Ell*, c. A. — 
Sawyer v. Linton (1870), 23 Or. 43.— 
CAN. 


o. . } — It Is not sufficient 

in a bill impeaching a conveyance ai 
fraudulent against creditors to allegt 
that it was made for the purpose & 
intent, of defrauding, etc., without 
alleging the purpose & intent to have 
been those of grantor. — Western 
Canada Loan At Savin oh Co. r. Snow 
(1890), 6 Man. L. It. 317. — CAN. 


P* — - Thomson r, Bar- 

hktt (1890), 24 N. S. It. (12 R. & G.) 

136* — CAN, 


9- ~ — ~ . \ —Semitic ; a bill by 

a Judgment creditor to sot aside a 
conveyance ou the ground of fraud 
is sufficient If it avers that execution 
upon the Judgment was avoided by the 
conveyance, though it does not avei 
a return to the execution. — Wiley r. 
Waite (1804), 1 N. B. Kq. Jtep. 31.— 
vAN* 


*• - .1- Where pltf. claims 

certain shares or stock by way of gift 
by meaus of a transfer front deceased. 
St the question Is that of gift or no gift. 
It is no defence to attack the gift as 
fraudulent St void against creditors. — 

Momownir «. SvNTm. U#l#J 2 
4 * * W * K« 46l *CANi 

not distinctly 


charged .] — Wbero a bill was filed to 
impeach a deed os colourable, St the 
evidence showed it to be fraudulent, 
if not colourable, & the same state- 
ments would have been necessary had 
the bill sought to impeach it on the 
ground of fraud : — Held : no objection 
that the bill had not sought to set 
it aside on that ground, or assigned 
fraud as an alternative ground of relief. 
— Commercial Bank of Canada t>. 
Cooke ( circa 1860), 9 Gr. 524.— CAN. 

t. Alternative allegation.] — 

It is sufficient to swear either that 
debtor has parted with his property 
to provent Its being taken in execution, 
or that he has made some secret or 
fraudulent conveyance for that pur- 
pose. — Maxwell v. Ferrie (1858), 
8 C. P. 11.— CAN. 

n. — — Jieprcscntative capacity of 
creditor .] — A bill to set aside a convey- 
ance as fraudulent against creditors 
was filed by flvo distinct persons who 
hold overdue notes, on behalf of them- 
selves & all other creditors of deft. : — 
Held : on demurrer, there was no mis- 
joinder, & the bill sufficiently showed 
it. to bo on behalf of all creditors. — 
Twiner v. Smith (1879), 26 Gr. 198. — 
CAN. 


b. .] — The non -averment 

that pltf* 8 Uok on behalf of all other 
creditors is not ground for demurrer, 
but a mere Informality. — Soane v. 
Di ckktt (1883), 3 O. It. 370.— CAN. 


c. .] — Where in an action 

by a simple contract creditor to set 
aside a bill of solo & for an injunction, 
there are no allegations that there 
are other creditors thuu pltf.. action 
can not he brought under Preferential 
Assignment Act (Sank.), or 13 Eliz. 
c. 5. — Lankin v. Walker (1909), 12 
W. L. It. 320.— CAN. 


d. • — — * .] — In an action by a 

simple contract creditor it is not 
necessary in tho statement of claim 
to make any allegation of the existence 
of other creditors. It Is sufficient for 
pltf. to allege that ho brings the action 
on bohalf of himself & all other 
creditors, St if there are in fact no other 
creditors, it does not follow that a 
simple contract creditor must forego 
all claim to relief until after he has 
proceeded to judgment & execution. — 
Orunkrt v. Jon at, (10241 3 D. L. R. 
503 ; 2 W. W. R. 801.— CAN. 


•• Party to fraud.) — Amongst 

other defences, in an action on a cove- 
nant to pay contained in a chattel mtge., 
deft, set up that tho mtge. in question 
was given for tho purpose of defeating 
8c delaying creditors of the mtgor., 
St that pltf., ratgee., was aware of that 
at the time, &: aided Si abetted deft., St 
that by reason thereof the mtge. was 
void & the covenant could not be 
enforced against deft. : — Held : even 
if the defence was proved, deft., being 
a party to the fraud, should not be 
allowed to sot it up as an answer to 


his liability on the oovenant. — M illi- 
gan v. Headon (1885), 8 O. R. 503.— 


f. .1 — If deft, wishes to 

set up in answer to an aotion to 
declare him a trustee of land tho 
defence that the land was conveyed to 
him for a fraudulent purpose he must 
in his pleading specifically say so, St 
admit his own criminality in joining in 
a criminal aot. If pltf. can make out 
his ease without disclosing the alleged 
fraud, doft. will not be allowed to show, 
as a reason why pltf. should not 
recover, tho fraud in which deft, him- 
self participated. — D ay v. Day (1889), 
17 A. R. 157.— CAN. 

g. .] — Where doft. pleaded 

that the deed was a sham deed & with- 
out consideration, & had been oxecuted 
by him merely to save the land from 
creditors : — Held: plea was good, & 
it was open to deft, to defend his 
possession by showing that the real 
transaction between himself & pltf. 
was to defraud, whether a third party 
or his creditors generally. — Babaji 
v. Krishna (1893), I. L. It. 18 Bom. 
372.— IND. 


h. Nihil debet. ] — In an action 

to set aside a conveyance in fraud 
of creditors, deft, desiring to meet the 
action by setting up that as there 
was no debt due fraud could not 
exist, must allege these objections in 
his pleadings. — Syndioat Lyonnais 
DU KLONDYKE V . McGRADE (1905), 36 
S. C. It. 251.— CAN. 

k. Allegations of indebtedness.] 

— In tho statement of claim in an 
action brought to recover a debt 8t 
tor an injunction to prevent debtor 
from making further transfers of his 
property & for a declaration that 
transfers already made are fraudulent 
St void, it must be clearly alleged : 

(a) That deft, is indebted to pltf.. 
showing in what way St that the debt 
existed at the time of the transfer ; 

( b ) that there were at the time other 
creditors of debt ; St (c) that, after 
parting with the assets in question, 
debtor bad not enough property left to 
meet his liabilities. — traders Bank 
of Canada c. Wright (1908), 8 
W. L. R. 208.— CAN. 

-.) — Where a creditor is 
seeking, on behalf of himself St all 
other creditors, to have a conveyance 
declared fraudulent St void, it is only 
necessary to allege St prove that be 
had a claim against debtor St not that 
the claim had been carried to judg- 
ment. — McDermott e. Oliver (1915), 
43 N. B. R. 533.— CAN. 

bb. — Amendment of — Setting 
up new grounds.) — Where a bill was 
filed to set aside a conveyance as 
having been made to Linder creditors, 
on grounds which pltf. failed to sub- 
stantiate, but the evidence of grantee 
himself showed that on other grounds 
pltf. wss entitled to relief, leave was 
given him to amend, setting forth 




by under Statute. 219 


liberty to deal with the iaowaBoltha 

further order, according to the trurtsofthe 


W. B. 984. 

B . Parties. 

510. Where grantor dead— Executor only neces- 

ggryj —Peacock v. Monk, No. 25, ante* 


Ml* Mortgagee from purchaser under convey* 
anoe Impeached.]— Oopis v. Middleton, No. 247, 
ante. 

512* Beneficiaries under conveyance — Though 
not parties to deed.] — A father being indebted to 
his children, assigned property to a trustee to pay 
them : the children were not parties to the deed, 
but were cognisant thereof : — Held : in a suit by 
the creditors to set aside the deed, the children 


such 

(1864 


grounds. — W atbon v * McCarthy 
7, 10 Or. 416.— CAN. 


n. Refusal of judge — To put point 
to jury .} — A sale & conveyanoe for 
valuable consideration, paid at the 
time, of the grantor's interest in land 
to his father-in-law, was impeached as 
being fraudulent as against creditors 
under 13 Elis. c. 5. The jury was 
asked whether the deed was a bond 
fide transaction, a deed made for a 
valuable consideration, or whether it 
was fraudulently made, as a mere 
scheme or contrivance for the purpose 
of delaying, hindering, or defrauding 
creditors ; Sc the judge refused to add, 
that if they believed the consideration 
was paid to cover the property 8c 
protect it from creditors, they should 
find against the deed : — Held : the 
charge was unobjectionable. — Smith v . 
Moffatt (I860), 28 U. C. It. 486.— 
CAN. 


P ART I. SECT. 6, SUB-SECT. 2.— B. 

o. Where grantor dead — Adminis- 
trator necessary. J— In a suit by simple 
contract creditors of an intestate to sot 
aside as fraudulent under 13 Eliz. 

c. 5, a conveyanoe testate, an adminis- 
trator of intestate's appointed by the 
Probate Ct., is a necessary party, 
though there are no personal assets 
of intestate. The failure to make the 
administrator a party is not a ground 
of demurrer, but may be taken ad- 
vantage of under 63 Viet. c. 4, s. 64. — 
Tritkh v. Humphries (1899), 2 N. B. 
Eq. Hop. 1 ; 19 C. L. T. Ooc. N. 407.— 
CAN. 

P. Cestuis qui trust necessary.] 

— Where the widow & children of de- 
ceased beneficiary would be entitled 
under an attacked deed to a sharo of 
an estate & so wore interested in main- 
taining the doed : — Held : they were 
necessary parties to tbo action attack- 
ing it ; notwithstanding that the 
exors. of the will of grantor's sou had 
been made parties, who as they took 
nothing under the doed Sc did not 
represent the infant children of their 
testator had been made parties 
unnecessarily. — Fonseca r. Jones 
(1911), 21 Man. L. It. 168.— CAN. 

q. Widow as executrix neces- 

sary.} — Pltf. alleging that ho w r aa a 
creditor of It. Sc that shortly before 
his death, It. convoyed all nis land 
Sc transferred all bis personal property 
to his wife, whom he named extrix., 
sued the wife, charging the convey- 
ance Sc transfer as voluntary Sc fraudu- 
lent Sc void against creditors. Deft, 
had not applied for probate of It.'s 
will. Sc alleged that sbe had not inter- 
meddled with his assets, which accord- 
ing to her contention were non- 
existent : — Held : pltf. could sue the 
wife as extrix. de son ‘tort t describing 
her as extrix. — C oleman r. It van 
(1923), 66 O. L. R. 182.— CAN, 

512 i. Beneficiaries under conveyance 
— Though not parties to deed.} — Where 
after the execution of a mtge. a volun- 
tary doed had been executed by the 
mfcgee., purporting to vest all bis 
property In trustees ; 6c be alleged 
this deed void as obtained from him 
fraudulently ; Sc that some of the 
cestui gue trust had r el eased their 
interest under the deed. Sc others had 


not any part In obtaining nor had 
executed it : — Held : such other cestuis 
gue trust must be made parties to the 
suit. — R ogers v. Rogers (I860), 2 
Gr. 137.— CAN. 

r. Marriage settlement — Where settlor 
not necessary .) — Where A. in em- 
barrassed circumstances hastened the 
marriage of his daughter, 6c made a 
conveyance of all his real estate to a 
trustee for the benefit of Mb daughter 6c 
the issue of the intended marriage ; 
upon a bill tiled by a judgment creditor 
against the husband 6c wife 6c their 
infant ohildron : — Held : settlor not a 
necessary party.— Commercial Bank 
of Canada v . Cooke (1862), 9 Gr. 624. 
-—CAN. 


assignees to set aside a settlement by 
insolvent on tbe marriage of bis 
daughter with a secret trust in his own 
favour, charged that insolvent deft, 
was in the enjoyment of the property. 
A demurrer by insolvent, on the ground 
that he was not a proper party, was 
allowed. — Wilhon v. Chisholm (1865), 
11 Gr. 471.— CAN. 

t. Fraudulent conveyance — By one of 
joint debtors — Both necessary parties.] 
— To a bill by an execution creditor of 
two joint debtors, to set asido con- 
veyances by one of them as fraudulent 
6c void against creditors, grantor was a 
deft. : — Held : it grantor was a neces- 
sary party, his co-dcbtor should be a 
party also. — P ypkr v. Cameron (1867), 
13 Gr. 131.— CAN. 

wife to husband — 
Wife proper party defendant. 1 — Tbo 
inchoate right of dower at law obtained 
by a wife in land conveyed to her 
husband makes her a proper party 
deft, to a suit to sot aside a conveyance 
made to her husband by fraud in which 
the wife is alleged to nave assisted. — 
McFarland v. McFarland (1881), 

9 P. It. 73.— CAN. 

b. Simple roniract creditor — 

Grantor necessary.] — Bine© Judicature 
Act, in an action by a simple contract 
creditor claiming merely to set asido 
a conveyance as fraudulent against 
creditors, debtor Sc grantor is a nocos* 
sary party as well as grantee. — 
Gibbons r. Darvill (1888), 12 P. It. 
478.— CAN. 

.1 — Burns v. 

Matkjka (1912), 1 D. L. It. 837 ; 19 
W. L. It. 863.— CAN. 

d. To several grantees — Join- 

der of parties.} — Action by pltf. on 
behalf of himself Sc all other credi- 
tors of deft., asking for Judgment 
upon two overdue promissory notes Sc 
seeking to obtain exooutlon for such 
claim. Sc also a previously recovered 
Judgment against two parcels of land, 
fraudulently conveyed to two other 
defts. A motion was made to strike 
out the name of one or other of the 
grantees as improperly joined in the 
same action : — Held : it was possible 
under the present practice to combine 
two such causes of action, which, if 
well founded, had a common root in 
a fraudulent transfer. Sc hero there 
would be no practical inconvenience 
in trying both on the same record. — 


Heaton v. MoKkllar (1889), 1 3 P. R. 
81,— CAN. 

e. Judgment creditor— Grantor 

not necessary.}— To a bill by a judg- 
ment creditor to set aside a fraudulent 
conveyanoe made by his debtor before 
judgment 6c to have tho land sold to 
pay the debt, debtor is neither a 
necessary nor a proper party. — Bank 
of Montreal v. Black (1894), V) 
Man. L. R. 439.— CAN. 

f. .1 — Gallagher v. 

Beale (1909), 14 B. C. R. 247.— CAN. 

g . .] — Gunn v. 

Vinegratsky (1911), 17 W. L. R. 64 ; 
20 Mon. L. R. 34.— CAN. 

h. .1 — Mills v 

Harris 8c Craske (1916), 8 W. W. It. 
536 ; 8 Sask. L. It. 116.— CAN. 

k. Grantor retaining an 

interest in lands.] — Where In an 
action to set asido a fraudulent con- 
veyance, it is alleged that grantor still 
has an interest in tho lands conveyed 
Sc it is asked that these lands be Bold, 
tho grantor is a proper party. — Union 
Bank r. Mountain (1916), 34 W. L. R. 
101 ; 10 W. W. R. 237.— CAN. 

l. Chattel mortgage.] — In an 

action to set aside a chattel mortgage 
as fraudulent against croditors, the 
judgment debtor is a proper deft.— 
Wolfe v. Smith, U922J 1 W. W. R. 
1283.— CAN. 

m. Creditor sues as representative 
of all creditors.] — Whore a creditor 
simply seeks to have a deed made by 
debtor doolared fraudulent 8c void, 
bo must sue on behalf of himsolf Sc all 
other creditors. — Longeway v. Mit- 
chell (1870), 17 Gr. 190.— CAN. 

aa. .] — Whoro a suit is insti- 
tuted by a Judgment creditor, who 
lias not placed an execution against 
lands in tho hands of the sheriff, in 
order to set asido a deed as fraudulent, 
ho must sue on behalf of ail creditors 
of deft., 6c the fact that tho deed was 
mode by a third, party in consideration 
of money paid by debtor does not 
alter the rule in this respect. — M orphy 
v. Wilson (1879), 27 Gr. 1.— CAN. 

bb. .) — A bill to set aside a 

fraudulent deoil by a simple contract 
creditor, whether tbe debtor is living 
or dead, should bo filed on behalf of 
pltf. 6c ail other croditors. — Colvkii v . 
tiWAYZB (1879), 26 Ur. 395.— CAN. 

oo. .)— Credit Foncier Franco- 

Can alien v. Hcuultc (1895), 10 Man. 

L. R. 417.— CAN. 

dd. Under Judicature Act the 

reason for a non -judgment creditor 
suing on behalf of ail other creditors 
as well as himself, in an action to set 
aside a transfer of property by debtor, 
is gone. — A lbertson v. Bkcord (1912), 

20 W. L. It. 04 ; 1 D. L. Jt. 804 ; 1 
W. W. R. 657 ; 0 Alta. L. U. 73.— CAN. 

•e. .} — Pltf., if not a Judgment 

creditor, must bring action on behalf 
of himself 6c all other creditors, but 
his omission to do so is a mere infor- 
mality, which may be amended on 
application after tne trial. — D iunkle 
v. Regal Shoe Co., Ltd. (1914), 20 
B. C. R. 314.— CAN. 

II. -.) — A suit under Transfer 
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Fraudulent and Voidable Conveyances. 


Sect, 6 . — Remedies and practice: Sub-sect. 2, B. 
<fc C.] 

were necessary parties, & the cause could not 
proceed without them. — Trenchakd v. Pinch 
<1M?L 1 Coop. temp. Cott. 370 ; 4 1* J. Ch. 177 ; 
47 E. R. 001. 


513, Beneficiaries made parties — Joinder 

of personal representatives unnecessary.] — An 

equitable mtge. having been made by deposit 
of a lease, the mtgee. discovered that the mtgor. 
had assigned the lease by voluntary settlement 
in trust for his wife & children. On the death 
of the mtgor., a bill was filed to have the settle- 


J* Property Act, 0. 63, to obtain a 
declaration that a conveyance in 
voidable in voidable at the instance of 
credlton* of transferor, must be 
brought by or on behalf of all creditor!*, 
oc the suit unless ho framed would not 
maintainable.— Hakim Lal v. 
Moohhaiiah Hand (1907), 1. L. 11. 
34 Calc. 009. - IND. 


* I Wife entitled to alimony .] — 

Whor© pltf. (Hod her bill for alimony, 
alleging that a conspiracy bad been 
entered into lietween her husband & 
the other doft. to prevent her realising 
any alimony. Sc lor flint purpotte her 
if 11 bad fraudulently convoyed 
all hb* lands to co-doft., but pltf. had 
not rpcovored judgment Sc execution : 

field .* she could only huc in a repre* 
(tentative capacity on behalf of herself 
Sc all other creditors. — Campbell v. 
Campbell (1881), 29 Hr. 232.— CAN. 

a- ' * K fleet of settlement before 
j uituincnl.) — before judgment in an 
by a creditor, on behalf of him- 
wolf & all other creditor**, to not anide 

tt Jr ttU<luIont conveyance, pitf. may 
settle the action on any terms he thinks 
proper, Sc no othor creditor can com* 
jdain ; but where judgment has been 
obtained by pltf., it enures to the 
benollt of all creditors, Sc. deft, cunnol 
set rid of It by settling with pltf. alone. 
- Unahian Hank or Commerce v. 
Tinning (1893), 16 V. 11. 40i.— CAN. 

b. H’Arrr debtor arrested on 

former judgment.] — A creditor is not 
prevented from suing on belmlf of 
himself Sc all other creditors to sot aside 
Judgments alleged to have been 
fraudulently recovered against debtor 
by roamm of having arrested debtor 
upon a Judgment recovered in a former 

Cla,<k 4 
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Consjdracy to defraud 


t ji necessary parties.]- -Where a brother 
of debtor was made deft., as well us 
debtor & his grantee. It being alleged 
by pltfs., who sued on behalf of them- 
selves Sc other creditors, that all defts. 
entered Into a eonspimey to defeat At 
defraud creditors : — Held : as pltfs. 
could not succeed upon the conspiracy 
claim, for they could show no special 
damage accruing to them, & could not 
recover damages on behalf of a class, 
there was no ground for making 
debtors brother a party.— Canada 

V* 4 , 11 r - bKA UUOS), U O. L. It. 

171 ; OO. \V. U. 033.— CAN. 

i A Cana/hi. 1 — The 

words creditors 6c others In 13 Eli*, 
e. 6, read in conjunction with the 
Assignment* Act (Alta.), 1907. e. 6, 

s. 44, include a surety. — Robertson 

“• wo 

•. Where grantor ahroad .Xot neces- 
sary party. | —To a bill to sot ankle 
a conveyance as void against grantor’s 
creditors, where grantor, to whom a 
small baiam'e was due, resided abroad : 
— He la : not a necessary i»art v . — Scorr 

t. Burn 11 am (1872). 19 Ur. 2iU.— CAN; 


I, Settlement on wife— Where hus- 
band tu4 necessary.]— When? a settle- 
ment for a wife’s separate use was made 
in pursuance of an anti -nuptial agree- 
tueut. Sc the husband was a party to & 
signed both deeds, but took no direct 
Interest under them i—licld ; the 


husband was not a necessary party to 
a suit to impeach the settlement. — 
Si.wnot v. Hockin (1882), 8 V. L. It. 
205.— AUS. 


g. .] — In proceedings 

against a married woman to obtain 
a conveyance of property vested in 
her, it is not necessary to join her 
husband as a party. — Boustkad v. 
Whitmore (1875), 2$ Gr. 222.— CAN. 

h. >.] — Murdoch v. O’Sul- 
livan (1878), 25 Gr. 392— CAN. 

k. .] — In an action by a 

creditor to sot aside a conveyance by 
debtor to his wife, it Is usually necessary 
to Join debtor as deft, for the purposo 
of establishing the debt Sc obtaining 
judgment against him, hut, where that 
1 h the subject of another action against 
him in the district or county ct., he 
is not a proper or necessary party to the 
notion to set aside the conveyance. 
The transferee is the sole necessary 
deft. — Winnipeg Paint 6c Glass Co. 
v. Laokman. 11923] 3 W. W. K. 3G1.— 
CAN. 

1* Dual capacity of trustee.] 

— VV. while insolvent, assigned to the 
cashier of a bank a policy on his life, 
in trust, to pay certain bills in the bank, 
6c then to hold the moneys for the 
benefit of his wife Sc children. W, 
died, 6c the trustee received the 
insurance money, paid the bills, 6c 
claimed a right to apply the surplus 
in paying otT other liabilities of \V. to 
the bank. Upon a bill filed by the 
widow 6c children : — Held : the trustee 
should pay over the balance, with 
interest : 6c being the cashier of the 
bank who had received the bandit 
of the moneys, he sufficiently 
represented the bank, 6: it woh not 
necessary to make the institution itself 
a party. — W iiittemokk v. Lemoink 
( 1863), 10 Gr. 125.— CAN. 

m. .] — pltf. as assignee 

for the benefit of creditors sued 
on behalf of creditors to set 

as fraudulent a mtge. made by 
assignor, wldl Insolvent, to defts. 
l>efts. set up as n defence ( inter 
alia) a judgment for foreclosure on 
the mtge. to which pltf. as assignee 
was a party deft. .—Held : pltf. acted 
in a dual capacity as ussignec of 
mtgor. ’« equity of redemption, 6c also 
as a trustee for creditors : in the 
former capacity he W’aa made deft, in 
the foreclosure action. In which ho 
could not have set up the fraud of his 
assignor, nor was ho bound to have 
counterclaimed for his present cause of 
action ; w r hlle in this action he was 
suing as trustee for creditors, Sc in 
another right. — Glass t?. Grant (1888), 
16 O. It. 233.— CAN. 

n. ■_ Death of assignee — Subse- 

Quent action by creditors. ] — Where an 
assignment had been mode to a 
sheriff who died shortly after, & 
proceedings were subsequently taken 
in their own names by judgment 
creditors of tho assignor to set aside 
a tnmsfer of property as fraudulent : — 
hcm : pltfs. suing alone had no locus 
standi to maintain the action. — B rown 

o. Grove (1889), 18 O. K. 311. — CAN. 

. .©• Adding assignee as plain - 

*u7 ‘] — '' . executed an assignment for 
tho belief) t of hiu creditors, whereby 
the exclusive right of action bocarne 
vested in tho assignee. Pltfs. obtained 


an order, giving them leave to take 
proceedings in the name of tho assignee 
but for their own exclusive benefit, to 
set aside tho conveyance Sc then applied 
for an order adding or substituting 
the assignee as pltf. The consent of 
the assignee was not filed : — Held : 
tho assignee could not be added as a 
pltf. without his consent in writing 
being filed, but pltfs. had the right to 
proceed under the order by bringing a 
new action in tho name of the assignee, 
to which his consent would not be 
necessary. — Bank of London v . 
Wallace (1889), 13 P. It. 176.— CAN. 


p. Action by assignee — Against pre- 
ferred creditor — Debtor not necessary.] 
— Debtor is not a proper party to an 
action by his assignee against a creditor 
to sot aside a preferential transfer. — 
Beattie v. Wenger (1897), 24 A. It. 
72.— CAN. 


q. Where defendant is agent or 
arbitrator • — Grantor necessary — Dor 
discovery coals.] — The only object of 
making debtor or {n'antor a party is 
for the purpose of discovery Sc costs ; 
Sc the right to make a person a party 
for these purposes is confitiod to cases 
in w'hich deft, tills tho position of agent 
or arbitrator ; 6c even that practice 
has been disapproved. — Bank of 
Hamilton r. Winters (1911), 16 
W. L. It. 218.— CAN. 


r. Grantor failing to comply with 
statutory requirements - — Grantor not 
necessary. ] — The fact that a bill of 
sale, or a transfer of a homestead, may 
be void from failure to comply with 
statutory requirements, does not make 
it necessary or proper to joiu tho 
grautor or judgment debtor. The 
conveyances are either good as betw r een 
him 6: tiie grantee, in which case ho 
has no interest, or they are void, in 
which case the judgment creditor’s 
execution will attach. — Advance 
Uumei.y Thresher Co. v. Holiboff, 
11U23] 2 W. W. li. 84.— CAN. 


»• Of property bound by 

registered judgment — Doth necessary 
parties, j — In an action against a 
husband alone for the sale of laud vested 
in his wife by an unregistered deed, 
which pltf. claimed was bound by a 
registered judgment against deft., 
pltf. applied to add the wife as a party 
deft. 6c alleged that the land was 
deft.’s property 6c had been mortgaged 
by him with other lands to a bank ; 6c 
that at deft.’s request the land was 
conveyed to his wife who gave no 
consideration for it, but held it solely 
as a trustee for deft. : — Held : both 
husband Sc wife were proper parties, 
although deft, in his statement of 
defence had denied that he had any 
interest in the land. — Shiels v. Adam- 
son (1904), 14 Man. L. K. 703. — CAN. 




only necessary.] — Where & husband 
voluntarily transfers property to his 
wife for the benefit of herself 6c her 
children, the children are not necessary 
parties to an action to set aside tho 
transfer as fraudulent 6c void against 
creditors, since the wife, being a trustee 
Sc a beneficiary sufficiently represents 
the children. — Kjluouh t. Z as l q vbky 
6c Hosenfeld (1914), 30 W. L, K. 303 ; 
7 \\. W. K. 446 ; 25 Man. JL. K. 14, 
19 D. L. K. 420.— €AN. 


Different estate s — Adding parties .] 



Past. I. — Conveyances Impeachable by Creditors under Statute. 221 


ment declared void as against the mtgee. & the 
wife & children & trustee were made clefts. : — 
Held • the personal representatives of the settlor 
not necessary parties to the suit. — Bostock 
Ts^aw (1846)7l6 y L. J. Ch. 257 ; 7 L. T. O. S. 25 s 
10 Jur. 107. 


C. Interlocutory Proceedings. 

514. Discovery — Whether parties to deed must 
rive.] — The penalties imposed by 13 Eliz. c. 5, on 
the parties to deeds which by that statute are 
declared void, are not grounds on which a deft, 
to a suit in equity can decline to make the usual 
affidavit of documents. — Bunn v . Bunn (1801), 4 
De G. J. & 8m. 310 ; 3 New Rep. 079 ; 10 L. T. 
211 ; 12 W. R. 501 ; 40 E. R. 941, h. JJ. 

See, generally , Discovery, Vol. XVIII., pp. 55 
et seq . 

515. Interrogatories — Refusal by defendant to 
answer — As incriminating.] — To a bill to set aside 
a conveyance as fraudulent, under 13 Eliz. c. 5, 
deft, by his answer, refused to answer any portion 
of it, on the ground that the statute imposed a 
forfeiture & six months’ imprisonment. After the 
time for excepting had expired, pltf. amended his 
bUl, by striking out the allegations of fraud, & by 
attempting to remove the objection, & he again 
filed the interrogatories. Deft, by answer, again 
insisted on the objection, & that the proceeding 
of pltf. was a mere snare, & he refused to answer 
any portion of the bill. The ct. came to the 
conclusion that the two bills were substantially 
the same, & the answer to the first being deemed 
sufficient, deft, was not bound to answer the 
second. — Wich (or Wick) r. Parker (1850), 22 


Beav. 59 ; 27 D. T. O. S. 163 ; 2 Jur. N. S. 582 ; 
4 W. R. 452 ; 52 E. R. 1029. 

Annotation: — Mentd. Clegg v. Edmonson (1858), 22 Beav. 

125. 

See, generally, Discovery, Vol. XVIII., pp. 238 
et seq . 

See , also , No. 385, ante . 

516. Interim injunctions — Third party with 
power of appointment over settled funds — Restrained 
from exercise of power until hearing.] — By deed, 
a father & son settled certain real estate to the use 
of the father for life, & after his decease to the use 
of the son, if then living, in fee ; & a power was 
reserved to the father & son of revoking the uses 
& appointing new uses. By a subsequent deed, 
the son being at the time insolvent, the father & 
son revoked the old uses in favour of the son, & 
appointed the estate to such uses as the father 
should appoint, & in default of appointment to 
the use of the son absolutely. The son was 
afterwards adjudicated bkpt., & a bill was filed 
by the creditors’ assignees to set aside the latter 
deed as fraudulent. Upon a motion in the cause 
an injunction was granted, restraining the father 
until the hearing from exercising his power under 
the deed in favour of a purchaser for value, but 
without interfering with the exercise of his power 
in favour of volunteers. — B eyfub r. Bullock 
( 1869), L. It. 7 Kq. 391 ; 20 L. T. 166 ; 17 W. It. 
526. 

517. Assignment of policy of insurance — 

Policy moneys Invested & able to be traced — 
Assignee restrained from dealing with Investment 
pending trial .] — He Mouat, Kingston C’otton 
Mills Co. v. Mouat, No. 20, ante. 

Sec, generally , Injunction. 


— Adams r. Watson Manufactur- 
ing Co., Ltd. (1888), 16 A. K. 2 ; 15 
O. It. 218. — CAN. 

b. Creditors deed — Right of creditors 
not named to sue trustees — Without 
joining other creditors.) — An alleged 
creditor seeking to rank on the as- 
signed estate of debtor can bring an 
action against trustees of an ordinary 
deed of assignment, asking a declaration 
that ho is entitled to share ratably 
with other creditors, although he has 
not signed the deed 8c admitted 
creditors who have signed the deed 
are not necessary parties. — Webster 
r. IUE (1803). 19 V. L. It. 717.— AUS. 

e. .1 — To a credi- 
tor’s bill to set aside a conveyance 
to a trustee for other creditors, the 
cestuis que trust are not necessarily 
parties (lefts. It is discretionary with 
the ct. — Leacock r. Chambers (1886), 
3 Man. L. It. 645. — CAN. 

d. Trusters necessary. ] — 

Where a bill is llled to impeach a 
conveyance to trustees for the benefit 
of creditors, whether such an assign- 
ment is or is not in Insolvency, the 
trustees are necessary parties. — Wylie 
r. McKay (1873), 20 Or. 421.— CAN. 
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514 t. Discovery — Whether parties to 
deed must give . } — Rural Municipality 
of Mount Hope No. 279 v. Findlay, 
[1919J 1 W. W. It. 397.— CAN. 

•. — Failure to produce — Right 

to moot to dismiss bill .) — In a suit to 
sot aside a conveyance as fraudulent 
against creditors, one sitting of the ct. 
having been lost, deft., the grantee, 
moved to dismiss the hill for want of 
proeecution : — Held : the failure of 


deft, to comply with an order to produce 
did not deprive him of the right to 
move to dismiss. — E lliott v. Gardner 
(1880), 8 P. It. 409 — CAN. 

f. -.1 — Where pltfs.. Judg- 
ment creditors, served a notice of mo- 
tion on a bond fide purchaser without 
notice, calling on him to appear & 
state the nuture of ids claim, Sc either 
maintain or rolimiuish the same : — 
Held : motion must be dismissed, as the 
purchaser could not be culled upon to 
defend himself in such a proceeding. — 
Rank of Montrkai v. Condon (1896), 
11 Man. L. K. 366.— CAN. 

g. 1 nterroyah tries — Plain* iff apply- 
ing to ejeamine defendant before claim.) 
— In an action by creditors of deft. It. 
to set aside conveyances by him to 
deft. CL as fraudulent, pltf. swore that 
it was necessary to have ati examination 
of defts. before delivering the statement 
of claim, in order that it might be 
framed with proper particularity us 
to the fraud, of which he had no 
personal knowledge, A a local judge, 
upon the application of pltf. rx purte, 
made an order for such examination : 
— Held : the order should not at any 
rate have l»een made ex r/arte ; 6c in 
this case the order should not have 
been made at ail, the position of a 
deft, resisting a claim as to which he 
has no personal knowledge, & of a 
pltf. advancing such a claim, being 
vastly different. — Hooey t?. Gilbert 
(1887), 12 l*. R. 114.— CAN. 

h. Injunctions — Execution credi- 
tor's action.) — The ct. has power 
to grant an interim injunction, quia 
timet in a fraudulent conveyance 
action brought by an execution 
creditor. — Clinton r. Bella r» (1908), 


6 W. L. It. 788 ; 1 Alta. L. It. 129. - 

CAN. 

k. — — • Non- Judgment creditor — 
To prevent transfer of property . ) - 
The ct. will not at the nstanco of a 
non -Judgment creditor . nterfero by 
injunction to prevent a transfer of 
property by debtor.- -Fairujiild r. 
Klmslik (1909), 2 Alta. L. It. 1 15. — 
CAN. 

l. Creditor's right to impeach — 
Not to be delayed by an itu/uiry. ) — A 
creditor has a right to impeach a 
fraudulent conveyance of the estate 
of debtor, Sc though it be alleged that 
sufficient remains to pay his debt, lie 
shall not be delayed by an inquiry to 
that effect.- OiiAMLKY t\ J)unhan y 
(Lord) (1807), 2 Soh. & Ltd. 690. — 
IR. 

m. Order for commencement of pro* 
reeding s - Where issue of fraud to be 
determined by action, j — A memorandum 
of transfer dated prior to the issue of 
the e-ert iff cute of title was tendered for 
registration. Earlier on the same 
day a charging order against vendor’s 
interest was obtained Sc registered. 
Registration of the transfer being 
refused, application was made to the 
ct. for cancellation of the charging 
order, on tho ground that it was subject 
to equities. Sc the transfer entitled to 
priority. The application was opposed 
on tho ground that tho transfer had 
been made with the Intent to dofoat 
Sc defraud creditors : — Held : the issue 
of fraud must bo determined in an 
action. Sc an order was made that the 
judgment creditor commence pro- 
ceedings within fourteen days, other- 
wise registration of charging order to 
be cancelled . — Re Loham, Tonson, 
Garlick Co. v. Pearson (1902), 21 
S. Z. L. It. 500.— N.Z. 
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Sect . Q. —Remedies and practice; Sub-sect* 2, D. 


D . Evidence. 

518. Inquiry as to grantor's indebtedness at 
date of grant — When ordered.] — Where a bill is 
filed by a creditor of . a testator to set aside a 
voluntary settlement, if the evidence primd facie 
discloses enough to show it is injurious to the 
settlor’s creditors, pltf. is entitled to an inquiry 
as to the state of the settlor’s circumstances at 
the date of the settlement. — Crabbe v. Moxey 
(1853), 21 L. T. O. 8. 99 ; 1 W. R. 220. 

519. Of right to avoid — Creditor.] — Sanders v . 
, No. 485, ante. 

Sheriff.] — Sec Nos. 430, 492, ante. 


520. Rebutting fraudulent intention — Right of 
defendant to give.] — Upon an interpleader sum- 
mons pltf. put in & proved an assignment by way 
of mtge. to him of the goods in question seized by 
the bailiff. Deft, then proved the deed fraudulent 
as against creditors, the county ct. judge held it 
fraudulent, & declined to hear pltf.’s evidence 
tendered in reply to negative the fraud : — Held : 
upon appeal, the county ct. was wrong in reject- 
ing the evidence tendered by pltf. in reply to 
negative the fraud, & a new trial was directed. — 
Shaw v. Beck (1853), 8 Exch. 392 ; 1 Saund. & M. 
07 ; 20 L. T. O. 8. 211 ; 17 J. P. 72 ; 155 E. R. 
1401. 

Annotations : — Reid. Vernon v . St. James, Westminster 
Vestry (1880), 49 L. J. Ch. 130. Mentd. Penn t. Jack 
(1806), L. It. 2 Eq. 314. 

521. Examination of defendant — Refusal to 
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618 1. Inquiry as to ffrnntor's indebted- 

ness at date of grant — When ordered. J — 
In a suit to net aside a voluntary 
conveyance as void against creditorH, 
It lie* upon the parties Interested In 
hup porting the deed to show the 
existence of other property of the 
debtor available for creditors ; & 

where the parties have omitted to give 
such evidence, the ct. will direct an 
Inquiry as to the indebtedness of 
grantor at- the date of the conveyance. 
— IIiuiwn r. Davidson (1802), 9 Or. 
439. CAN. 

619 I. Of right to avoul — Creditor .] — 
Where a hill of sale has been duly 
executed & Pled, Justices, on an Inter- 
pleader summons to try the right of the 
holder to the goods comprised In it, 
ought to try to admit evidence if 
tendered, to show that the MU falls 
within 13 Ells. e. 5, & Is given to 
hinder, delay & defraud creditors. — 
Dunlop r. Turrv (1871), 2 V. It. 
(Law) 14. — AUS. 

619 11. .1 — A creditor under 

8 tut. Ell*., attacking another’s 
Judgment, cannot succeed merely by 
showing that the Judgment was by 
confession, & In such case no considera- 
tion is presumed, hut the burden Is 
upon him to show that no debt, was 
due. — CoMl.AU r. WiUTK (1906), 3 
N. 8. It. 553 ; IK. L. K. 08. — CAN. 

619 Ui. .1 — Where pltf. was 

not u creditor at the time the deeds 
were made : — Veld : he must prove 
that a debt due at the time remained 
unpaid ; or that circumstances existed 
from which it would l>c inferred that 
the doeds were made with the intention 
of hindering subsequent creditors. — 
Haywood v. McKay (1895), 28 

N. 8. H. (16 H. & (1.) 152. — CAN. 

620 1. Rebutting fraudulent intention 
— Right of defendant to give.] — When a 
mtge. over the whole of mtgor.’s 

{ iroportr Is given at a time when he is 
u Insolvent circumstances to secure 
a pre-existing debt, & it is attempted 
to support It by a previous agreement, 
alleged to have been made when the 
money was advanced, the bore fact 
of the postponement of the execution 
throws upou the person supporting the 
transaction the onus of proving that 
the antecedent agreement was in fact 
made, tk was mode bond fide ; but the 
ot. may And for Itself in the surrounding 
circumstances a satisfactory explana- 
tion of the postponement. — T homson 

p. Muloo Irrigation Co. (1894), 15 
N. 8. W. Kq. 55.— AUS. 

620 U. .1— Pltf.. son-in-law, 

lived with J., St they hod mode arrange- 
menu with the express object of 
putting J»*« property out of reach of 
certain creditors. 1 * 0 x 1 ot the evidence 
admitted for this purpose was a settle- 
ment of J.t real estate prior to pltf.’s 


marriage with his daughter. In an 
action to try the title to certain goods 
alleged to have been purchased by 
pltf. at a sheriff's sale of J.'s goods, it 
appeared that the purchase-money 
paid by pltf. had been credited to him 
out of the sums payable by pltf. to 
another estate, & in fact went in relief 
of the claims on J. : — Held : ovidonoe 
of the settlement was admissible. — 
Cook v. Hendry (1858), 7 C. 1‘. 354. 
—CAN. 

620 iii. .] — In a suit by a 

creditor to sot aside a deed on the 
ground ( inter alia ) that it was made to 
deft, on a secret trust for grantor & 
to defeat creditors : — lh Id : grantor's 
statements after the conveyance that 
it was a real transaction were admissible 
evidence for deft., but were not 
entitled to much weight. — Wood v. 
Irwin (1869), 16 Or. 398. — CAN. 

620 iv. — nii.L v. Tiiomt- 

bon (1870), 17 Or. 445.— CAN. 

620 v. .] — Barton v. 

Mkriutt (1876), 24 Gr. 139. — CAN. 

620 vl. .1 — Jack v. Grkiq 

(1879), 27 Gr. 6— CAN. 

620 vli. - — .] — In actions to set 

aside conveyances in fraud of creditors 
under 13 Klix. c. 5, the Inferences of 
law which the cts. ore disposed to 
draw in favour of creditors may 1 k> 
rebutted by proof of the existence of a 
laudable motive not necessarily tending 
to defeat creditors, although some- 
times having that offect.— Jack r. 
Kkarnky (1912), U E. L. R. 401 ; 41 
N. B. R. 124.— CAN. 

621 I. Examination of defendant — 
Refusal to unsu'er criminating questions.] 
- Tho penal provisions of 13 Eliz. 
c. 5, afford no excuse for a refusal by 
deft, to answer questions put to him 
regarding a fraudulent transaction. — 
Dunsford i*. Carlisle (1884), 10 
1” It. 449.— CAN. 

n. IV hat evidence admissible — 
Evidence of settlor.] — In a suit to set 
aside a voluntary settlement as 
fmv ^ilent, the evidence of settlor 
of his intent in executing the settle- 
ment will be received If tendered, but 
not evidence of statements by him os 
to such extent. — Richmond v. Dick 
(1865), 2 W. W. & A'B. 143.— AUS. 

o. Evidence under Mercantile Act , 
1887 — On principles of Statute of 
KHealxth .] — Upon an application to 
set aside settlements as void under 
Mercantile Act, 1867, ss. 44, 45 & 46, a 
fraudulent intent must be proved in 
accordance with the principles govern- 
ing tho Interpretation of !3 Elia. c. 6. — 
Re Hotjrioan, Er p, Kkssa, 11903] 
S. R. Q. 117.— AUS. 

P- Evidence of acts tie! pleaded.) 
—Where a party filed a bill to set 
Mide a deed on the ground of 


fraud : — Held ; evidence of particular 
acts of fraud, although not charged 
in the bill, was admissible. — Wright v. 
Henderhon (1845), 1 O. 8. 650. — 

CAN. 

q. Where not admissible.] — Evidence 
is not adinissiblo to out down 
to a mtge. an instrument absolute 
in form which had been executed for 
the purpose of securing a debt due to a 
grantee, but the main object of which 
was to protect the property from the 
results of an anticipated -action for 
breach of contract. — Mundell v. 
Tinkis (1884), 6 O. It. 625. — CAN. 

r. Evidence as to grantor*s sol- 
vency at date of grant.] — Where the 
issue was whether a conveyance from 
A. to deft, was fraudulent, a, declaration 
made by A. as to the sftato of his 
affairs, is not admissible iu evidence 
unless made at or about th*.; time when 
the deed was given. — Doe d. Hutchin- 
son v. Fraser (1857), 3 Ail. 417. — 
CAN. 

s. .] — In order t*o establish 

fraud in the transfer, declarations 8c 
admissions by B., both before & after 
tbo transfer, as to the general s.'ate of 
his business & the value of the promert y 
transferred, are admissible in evidence 
on the part of deft. — Lawton v. 
TauRATT (1858), 4 All. 1. — CAN. 

t. .} — Bouhtead r. 8 u aw (1879) 

27 Gr. 280.— CAN. 

a. Onus on grantee in volun- 

tary conveyance.) — The onus is upon 
granteo in a voluntary conveyance 
when it is attacked by creditors to 
show the existence of other property 
available for creditors. — Osborne v. 
Caiiey (1888), 5 Man. L. It. 237.— 
CAN. 

b. .1 — Dundee Mortgage 

Co. v. Peterson (1889), 6 Man. L. It. 
66.— CAN. 

o. .1 — Whon a volun- 

tary conveyance has the effect of de- 
feating creditors it is not necessary to 
adduoe evidence of fraud ; the burden 
lies on tho person executing the deed 
to show cause why It should not be 
set aside. — Cunningham t>. Curtis 
(1897), 5 B. C. It. 472.— CAN. 

j. .] — Raichlix r. Katz 

(1910), 16 W. L. K. 1 ; 19 Man. L. It. 
402.— CAN. 

e. .1 — Daucet v. Side 

Bode (1916), 49 N. S. It. 485.— CAN. 

f. Knowledge of transferee .) — 

A transferee's knowledge of insol- 
vent’s condition may be implied, if 
knowledge is shown of circumstances 
from which ordinary men of business 
would determine that debtor was 
unable to meet his liabilities. — Hart 
v. Allen (1902), 40 N. S. R. 352.— 
CAN. 

— Parrott ft Byers 
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answer criminating questions.]— M ichael v. Gay, 
No. S85, ante . 

See , generally , Evidence, Vol. XXII., pp. 399 
et seq. 

See , rrteo. No. 51 5, ante. 

J?. Costs, 

522. On setting aside voluntary settlement — 
Trustees.] — On setting aside a voluntary settle- 
ment, made by a trader while insolvent, in favour 
of his wife & an infant child, the ct., as to the costs 
of the trustees & infant : — Held : the utmost it 
could do was to make the decree without costs. — 
Elsey r. Cox (1858), 26 Beav. 95 ; 53 E. It. 832. 

Annotation; — Expld. Ideal Bedding Co. r. Holland, 11907] 

2 Ch. 157. 

523. .] — PONSFORD V. WlDNKLL, 

[1869] W. N. 81. 

Annotation : — Diftd. Crowley v. Elworthy (1871). 24 L. T* 

607. 

524. -.] — Crossi^y v . Elworthy, 
No. 274, ante . 

525. .] — The trustees of a settlement 

who are defts. to an action successfully brought 
against them to set aside the settlement are 
entitled, if they have acted properly in the dis- 
charge of their duties as trustees & not put pltf. 
to unnecessary expense, to retain their costs of 
the action, as between solr. & client, out of the 
trust fund before handing it over under the 
judgment. 


An action having been brought by a settlor's 
trustee in bkpey. against the trustees of tho 
settlement of the settlor’s own property to set 
aside limitations cutting down his life interest 
in the event of his bkpey., the beneficiaries taking 
under the limitations over were subsequently 
added by pltf. as defts. at the suggestion of defts. 
the trustees, & at the trial appeared to defend 
separately from their co-defts. the trustees. The 
action being successful, the trustees were allowed 
to retain their costs as between solr. & client out 
of income in their hands, but the beneficiaries, 
having chosen to defend, although they laid been 
unnecessarily, but not improperly, made parties, 
were not allowed anv costs. — Merry t*. Powna.lt., 
[1898] 1 Oh. 306 : 67 h. 3. Oh. 162 ; 78 L. T. 146 ; 
16 W. It. 487 ; 42 Sol. Jo. 213. 

Annotation : — Refd. Ideal Bedding Co. c. Holland, (19071 

2 Ch. 157. 

526. Cestuis que trust.] — E lsey r. Cox, 

No. 522, ante. 

527. -.] — Orosslky r. Kiavortiiy, 

No. 274, ante. 

528. — — .] Merry v. Pownall, No. 

525, ante . 

529. Settlor.] — Ponhford v. Widnkll, 
[1860] W. N. 81. 

Annotation: — Distd. Crowley t\ Elworthy (1871). 24 L. T. 

607. 

530. Assignee In bankruptcy.]— (’hows ley 

v. Elworthy, No. 274, ante . 


v. Carson, [1924] 1 D. L. R. 301. — 

CAN. 

h. Proof of insolvency on 

(Mocking party.}- Where It Is alleged 
that tho transaction offended against 
Assignments Aet (c. 145) It. 8., the 
foot of Insolvency must in all cases be 
proved by the attacking party, but 
what has to be shown is not a state 
of insolvency, In the strict, legal or 
commercial acceptation of the terms, 
but debtor’s inability to pay bin way, 
Ac meet his creditors. — Fawcett r. 
Faulkner (1903), 40 N. S. R. 398.— 
CAN. 

k. Transactions Mweru near rein - 
tives — Corroboration.] — Whore a wife 
claimed as against her husband *h 
creditors certain chattels as a gift 
from him while they were living to- 
gether : — Held : onus of proof of right 
to the goods was on her, oc there being 
no writing or witnesses, her own 
evidence, although corroborated by her 
husband, was not sufficient to satisfy 
tho onus . — Thomson r. Doyle, JO 
C. L. T. Ooc. N. 280. — CAN. 

l. .1— Rick r. Rice (1899), 

31 O. R. 59; 27 A. R. 121.— CAN. 

m. .]— Burns Sc Co. r. 

Matkjka (1912), 19 W. L. R. 803 ; 1 
W. W. It. 431 ; 1 D. L. It. 837.— CAN. 

— In transaction 
between near relatives under suspicious 
circumstances in an action to set aside, 
not merely is the burden on defts., but 
the Judge should not consider that 
burden satisfied unless the evidence 
of the parties themselves is corro- 
borated by some other evidence. — 
Killips r. Porter (1916), 33 W. L. It. 
380 ; 9 W. W. It. 949.— CAN. 

o. .1 — Where a security 

fs given by one in insolvent circum- 
stances to a relative, 8c tho transaction 
is attacked as in fraud of creditors, if 
the Judge is impressed with the veracity 
of grantee as to the reality of the con- 
sideration Sc the bona /ides of the 
transaction, it is competent for him 
to aooept Sc act upon It without 


corroboration ; tho question of the 
necessity of corroboration is strictly 
one of fact. — Banquk d’Hochklaoa 
v. Jeannottk, (1923] 1 W. W. K. 28 ; 
16 8ask. L. it. 523.— CAN. 

p. Proof of bona foies.] — In a 

transfer between noar relatives having 
the effect of defeating creditors, if tho 
circumstances arc suspicious, the onus 
is shifted to the transferee of establish- 
ing tho bona fbles of the transaction. — 
Imperial Bank of Canada v. McLkl- 
Lan, 11919] 3 W. W. Jt. 007. —CAN, 

q. _ t\ Cahapt, 

(1920] 1 W. W. R. 274 13 8osk. L. Jt. 

130.— CAN. 


i, Ltd. v. Sumner, 1 1924] 3 
D. L. It. 381,— CAN. 

s. .] — Advance Rpmkly 

Thresher Go. v. Hoixhioff, 11924] 3 
1>. L. U. 335 ; 2 W. W. It. 080.— CAN. 

t. Evidence, of ownership — Onus 
on attacking party .] — Where grain was 
seized iu execution Sc claimed by the 
wife of execution debtor, who were at 
the time of seizure living on the farm 
where tho grain was. Sc the farm had 
been transferred by execution debtor 
to his wife : — Held : the onus was on 
the execution creditor to establish 
that the grain belonged to debtor. — 
Leifpi v. Frey, 11921 J 2 W. VV. It. 
326.— CAN. 


prove that property in question is the 
property of the J udgment-debtor. The 
onus is upon him. — B hkkii Adam 
I ftUFBRAI V. JAMNADAH KaNCHORDAB 

(1891), 1. L. R. 17 Bom. 94.— IND, 

b. Harden of proof — Shifting of.] 
— if the person upholding the trans- 
action establishes that the agreement 
was bond fide Sc that the price was 
actually paid, the onus shifts to the 
person attacking the validity of the 
transaction 8c be must prove that 
there was an Intent to defraud Sc that 
to this intent the purchaser or other 
person upholding the transaction was 


a party. — Warner v. TIaiitowh, (1922] 
3 W. W. n. 1050; 11923] 1 D. h. Jt. 
180.— CAN. 

0 , _ — .]—In a suit by a 

creditor’s trustoo to set aside a volun- 
tary settlement, the burden of proving 
solvency on the part of tho settlor at 
the time of its execution lies on those 
claiming under the settlement. The 
burden of proving Intent to defeat or 
a necessary effect of defeating creditors 
under 8tat. KHz. lies on the party 
attacking tho set tlemont. — He Munro’a 
Khtatk (1870). 2 N. Z. Jur. N. 8. 183.— 
N.Z. 


PART I. SECT. 6, SUB-SECT. 2.— E. 

6221. On setting aside, voluntary 
settlement — Trustees.] — A post-nuptial 
settlement was executed by a person 
insolvent, but the trustee was ignorant 
of the fact of his indebted ness. On a 
bill tiled impeaching the settlement as 
fraudulent against creditors: — Held: 
set aside with costa as against the 
settlor ; but the trustee to rooeivo his 
costa out of any residue of tho fund, 
after payment in full of the claims of 
the creditors, with costs. — Merchant* 
Bank ok Canada v. Macdonald 
(1872), 19 Or. 476.— CAN. 

622 li. .1— A bill filed im- 

peaching a deed as void under Htat. 
Elis, was set aside with costs against 
the party beneficially interested ; but 
without costs, as against the trustees, 
as tho ground upon which It was set 
aside was not necessarily Sc probably 
was not known to thorn. — Dkavjtt v . 
Hcanlon (1873), 20 Or. 352.— CAN. 

d. Voluntary action by 

bank.) — Whore the action of a bank in 
taking Sc acting upon a chattel mtg*. 
had been beneficial to tho creditors 
generally : — He, Id : the bank should 
nave some compensation for their loss 
Sc labour in preserving the property Sc 
converting it into money. Sc might bo 
allowed as such compensation their 
oosts, between party Sc party, out of 
the estate. — M unro r. Htandard Bank 
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Seri* 6 . — Remedies and practice: Sub-sect. 2, E. 
Sect. 7. Part II. Sects. 1 Sc 2.1 

531. Of *ult — Priority.] — Adames v. 

Hallett, No. 495, ante. 


Sect. 7 . — STATUTORY PENALTIES. 

Sec , now , Law of Property Act, 1925 (c. 20), 
h. 172, which replaces 13 KHz. c. 5, but makes no 
provision for penalties. 

532. Who may recover — Assignees of insolvent 
debtor.] — (1) The assignees of an insolvent debtor 
are “ parties grieved ” within the meaning of 
1 3 Kliz. c. 5 against fraudulent conveyances & may 
recover the penalty thereby given from the 
insolvent A others, parties to such conveyance. 
(2) On a fraudulent alienation of lands, the 
offending parties forfeit, by 13 Kliz. c. 5, s. 3, a 
year’s value of tho estate but not the consideration 
money named in the conveyance. —Butcher r. 
JlAIllUHON (1832), 4 B. A Ad. 129; l Nov. A 
M. K. B. 077 ; 2 L. J. K. B. 189 ; 1 10 K. If. 404. 

533. Indictment.] — For any offence within 13 


Eliz. c. 5, 8. 3, the offender may be proceeded 
against by indictment. In such an indictment it 
is not necessary to set out the specific facts which 
constitute the fraud. — K. v . Smith (1852), 6 Cox, 
C. C. 31. 

534. Amount of penalty — Assignment of chat- 
tels — To avoid heriot — Value of best beast con- 
veyed.] — Creswell A Coke’s Case (1577), 2 
Leon. 8 ; 3 Dyer, 351 b ; 74 E. It. 313. 

Annotation : — Rdd. Child v. Sands (1693), 1 Salk. 31. 

535. Alienation of land— One year's value 

— Whether consideration as well. 1 — Butcher v. 
Harrison, No. 532, ante. 

536. Amount of covinous bond — Covinous 

judgment included.] — Meux v. Howell, No. 30, 

ante. 

537. Whether composition aUowed.] — This was 
an action brought on 13 Eliz. c. 5, for setting 
up a fraudulent judgment, wherein pltf. on trial 
obtained a verdict for the penalty of £45. This 
action is brought by the party injured. Deft, is 
convicted by the verdict, & after conviction leave 
is never given in any case to compound ( per 
Cur.). — Britton v. Peirce (1751), Barnes, 402 ; 
94 K. It. 1005. 


of Canada (1013), A O. W. N. 598 ; l(i 
I). L. It. 293 ; 30 O. L. It. 12.— CAN. 

•. — — — A ssiynec in Irnnkruptcy -- 
Defrauding creditor *. ) - Atkinson r. 
Cahmkklky (1910), 17 0. VV. 11. 920 ; 2 
O. W. N. 440 ; 22 O. L. It. 527. — CAN. 

5SI i. Of suit --I'riority.] — 

Where a conveyance In net. aside as 
void against creditors, a sale ordered. 
A costs up to the hearing' given against 
defts., these costs should bo paid by 
(lefts, immediately, where it is manifest 
tho property is not sufficient to pay 
tho creditors In full. — tJtix v. Tyrrell 
(1665), II Or. 474 - CAN. 

531 il. .1- Costs in- 

curred in a creditors’ action, in pre- 
serving for creditors property which 
had liceii fraudulently transferred, on' 
a first, ilen upon the fund recovered, A 
ore allowed as between solr. A client. — 
tic JcnuMKNTH Acts, Hood, Alp- 
iuduk & Co. v . Tyson (1902), 9 1). C. It. 
233. — CAN. 

f. Disclaimer by grantee . ) — 

Whew* a creditor filed a bill to set aside 
a deed ns fraudulent against creditors, 
A grantee by his answer disclaimed A 
alleged that the deed was executed 
without his knowledge or consent, A 
that when he became aware of it he 
had repudiated it : Held * having 
lawn property made a deft., he was not 
entitled to his costs. -Hhuttlk WORTH 
v. Kohkhts (l SWA). 11 Ur. 237. — CAN. 

f. Creditors benefiting under 

suit— ^Contribution to costs.)— Where a 
creditor tiled a bill impeaching con- 
veyances made by debtor as fraudulent 
against creditors, A the relief prayed 
was granted : — Held : the difference 
between party A party, A solr. A client 
costs to be paid vrv rata by such of the 
creditors as might avail themselves of 
the benefit of tin* suit for the purpose 
of obtaiulng payment of t heir demands. 
— Pkuo v. Kastman (1867), 13 Ur. 137. 
— CAN. 

h. 

Son r. St. Louis 13 lMt. 318. 


k. - Judgment creditor of under 
$200 — l '(due of property. } — The costs 
of a suit by a judgment creditor, 
to whom Ions than $200 is due, to 
obtain payment of his own debt alone 
out of property alleged to have been 
conveyed away to defeat plt.f.’s claim, 
are taxable according to the lower 
wale, no mutter what the value of the 
property may be. — F orrest v. Lay* 
cock (1871), 18 Ur. 611.— CAN. 

.] — Where, If 

pltfs. had been successful all the 
executions have been satisfied 

out of tho property covered by the 
impeached conveyance, A Creditors’ 

Relief Act would have applied to the 
case, A the amount of tho subject 
matter involved exceeded $200 : — 
Held : costs were taxable on the high 
et . scale. — Dominion Dank r. IIeffer- 
NAN (1886). 11 1\ D. 504.— CAN. 

m. -- -.1— McKay r. 

Maof.K (1889), 13 T It. 106, 146.— 
CAN. 

n. Simple contract creditor* 
of umler $200. 1— ' Where in an action 
by simple contract creditors, whoso 
claim was less than $200, suing on 
behalf of all creditors to obtain judg- 
ment A equitable execution against 
the lands of debtor conveyed in alleged 
fraud of creditors, it appeared that the 
land was worth more than $200. A that 
tho claims of execution creditors 
exceeded $600 in the aggregate : — 
Held: costs should be taxed ou tho 
higher scale. — Mouthy r. Fawkes 
(1897), 18 V. It. 24. —CAN. 

o. Failure to set aside — Suspicion 
against bona fates .) — Where a bill was 
tiled by creditors impcaching a con- 
veyance as fraudulent, but the facts 
proved failed to establish more than a 
case of suspicion against the bona fide* 
of the transaction ; A the saiuo relief 
having been sought in a bill by other 
creditors who were also the personal 
representatives pf debtor, which relief 
was refused, the ct. In dismissing the 
present bill did so with costs, not- 
withstanding the reasons for doubting 


the l Hina fide 8 of tho transaction. — 
Stott r. Hunter (1868), 14 Gr. 376. — 

CAN. 

p. Favoured creditor — Ditty to 
nice information to other creditors .) — 
Where a bond fide transaction takes 
place between a failing debtor & a 
favoured creditor, it is the duty of the 
creditor to employ all practicable means 
to free tho transaction from unde- 
served suspicion, A afford to other 
creditors reasonable satisfaction, as to 
the moral character of the transaction ; 
A, if this duty is neglected , tho favourod 
creditor may have to boar his own 
costs of afterwards establishing the 
transaction, if impeached by the other 
creditors whom it disappointed. — 
Healey r. Daniels (1868), li Gr. 
633.— CAN. 

PART I. SECT. 7. 

q. Who are liable — Whether grantee.] 
— Tho grantee of a deed made 
to defeat ereditors is not liable to 
penalties under 13 Kliz. e. A, although 
no have notice of grantor's Intention 
to defeat creditors, if the conveyance 
is taken, bond fide, for a good con- 
sideration, A is intended absolutely 
to pass the estate. — Lynch v. Cotinokh 
(1866), 14 W. K. 863.— IR. 

r. Who may recover — Execution 
creditor. 1 — In order to sue for a moiety 
of the ponalty pltf. must have been a 
creditor at tho time of the fraudulent 
transaction A must have continued to 
be such up to A at tho time of the 
commencement of the action. Where 
pltf.’s debt has been recovered as the 
result of an execution he cannot main- 
tain an action under the statute. — 
Connors r. fiou, 11923J 3 W. W. K. 
1373.— CAN. 

s. Joinder of action — For re - 
cover y of penalty.) — An action by tho 
party aggrieved to recover the moiety 
of the penalty imposed by 13 Eliz. c. &, 
may be joined with an action to set 
aside a fraudulent transfer under that 
Act. — Millar v. McTaouart (1891), 
20 O. It. 617.— CAN. 



Part II —Impeachable by Subsequent Purchasers 


under Statute. 225 


Part II. Conveyances Impeachable by Subsequent Purchasers 

under Statute. 


Note. — See Stai. 27 Eliz . c . 4, c£* Voluntary Con- 
veyances Act , 1893 (c. 21), repealed <£? replaced by 
Law of Property Act, 1925 (c. 20), ss. 173, 207. 

Sect. 1.— PROPERTY WITHIN THE STATUTE. 

See , now , Law of Property Act, 1925 (c. 20) 
s. 173. 

538. Equitable estate In land.] — Bahton v. 

V ANHEYTHUYSEN, STONE V. VANHEYTHUYSEN, 
No. 14, ante . 

539. Leaseholds.] — (1) If the father makes a 
lease by fraud & covin of his land to defraud 
others, to whom he shall demise or sell it (& all 
fraudulent leases shall be so intended), & before* 
the father sells or demises it he dies, & the son 
knowing or not knowing of the lease sells the land 
on good consideration, the vendee shall avoid the 
lease by the 27 Eliz. c. 4. 

(2) If the father assigns his term fraudulently 
to his son, having at the time nothing in the 
inheritance of the land, yet when the father sells 
the land (upon the inheritance descending upon 
him), with a covenant to be clear of all leases, 
etc., his vendee shall avoid the term by the said 
Act. 

(3) Where a man secretly makes a jointure to 
his wife by fraud & covin to defraud a purchaser 
to whom he intended to sell the land, the pur- 
chaser shall avoid it. — Burrel’s Case (1007), 0 
Co. Hep. 72 a ; 77 K. K. 304. 

Annotations : — As to (1) Consd. Poo 4. Newman r. Uushnm 
(1852), 17 Q B. 723. Retd. Poo d. Richards v. LowIh, 
Richards - Lewi* (1852). 11 C. II. 1035 ; Lowly r. Pooh 
(1856), 3 K. A J. 132. As to (2) Refd. Poe d. Newman r. 
Rushan) (1852), 17 Q. R. 723. As to (3) Consd. Poe d. 
Richard h r. Lewis, Richards r. Lc\n 1b (1852), 11 (\ H. 
1035. Oenerally, Mentd. Wincbcoinbo t*. w'lncheKlpr 
(Bp.) & Pulloston (1616), Hob. 165 ; VVarbnrton v. Love- 
land (1832), 6 Bli. N. S. 1. 

540. Rentcharges.] — 27 Eliz. c. 4, doth not 
only aid purchasers of the lands, but those who, 
for a valuable consideration, have any charge out 
of the land or upon the land ( per Cm.). — (iARTU 
v. EusPErLD (1010), J. Bridg. 22 ; 123 E. H. 1171. 

Annotations: — Co&Jd. Barton r. Vanhoythuysen, fitono r. 
Vanhoythuysen (1853), 11 Hare, 126. Refd. Boavan t\ 
Oxford (1856), 6 Do G. M. Sc G. 507. 

541. Not pure personalty.] — Voluntary settle- 
ments of personal property, made by persons who 
are not indebted at the time, are good against a 
subsequent purchaser for valuable consideration. 


i cum. & yt.. 315 


— JONES t*. U BOUCHER (1822), 

57 E. It. 128. 

Annotation .—Refd. Mwk r. Kettle well (1842), 1 Ilnre. 404. 


542. 

543. 


.] — Bill r. Oureton, No. 415, ante. 

•] — Personal proper! y is not within 

27 Eliz. c. 4 (WuiHAM, V.-O.).— Meek r. Kkto.k- 
well (1842), l Ilare, 1(11; 11 L. J. Oh. 293 ; 9 
.lur. 550; 08 E. It. 1114; on appeal (1813). 1 
Ph. 342, L. 0. /# 

Annotations : — Mentd. Kekowioli t*. Manning (1851), 1 


V. iwwmiv i„. js. i jmi. ; 

Penfold v. Mould (1867), L. It. 4 Kij. 562 ; Richardson i*. 
Richardson (1867), L. R. 3 Ko. 686 ; Baddeleya. Baddoley 
(1878), 38 L. T. 006; Harding e. Hunting (1886), 17 
Q. B. I). 442 ; lit Parsons, Btocklcy v. Pursous (1800), 
45 Ch. P. 51: He JohuHou, Moore r. Johnson, I1H01J 
3 Ch. 48 ; He Fllonboiough. Towry Law r. Burne, 110031 

• Hindis 114)14) « / Ilf.. f i . • J l 1.. 


•to * iu micupunmKih KMviy jiuvv r. iiurnr, immm 
1 Ch. 607 ; lit Mtidgo. (1014 J I Ch. 115; He Lind. Iu- 
duHtriulB Finance Syndicate r. Lind, [1015 1 2 Ch. 345. 

pp. 


Copyholds.1 — See ( 

52, 53, Nos. 817-822. 


Copyholds, Vol. XIII., 


Sect. 2.— DISPOSITIONS WITHIN THE STATUTE. 

See. now. Law of Property Act, 1925 (c. 20), 
s. 173. 

544. Conveyance for good consideration — 
Though concealed.] — A conveyance shall not 1x3 
fraudulent, if it be mad (3 upon good consideration, 
though it was concealed, & secretly made.— 
Oolvilk v . Parker (1807), Uro. Jac. 158; 79 E. It. 
1 38. 

545. — — .] — (1) A conveyance made 

upon good consideration, though made secretly 
A kept concealed, is not fraudulent. 

(2 ) A lease for years made by husband to trustees 
for the use of his wife, with a condition indorsed 
on the back of it, to be void on a jointure, is good, 
if executed in pursuance of a promise 4 , of such 
jointure made previous to A in consideration of 
their intermarriage. 

(3) Where leases are made with a proviso “ that 
if the lessor pay 10s. that then the lease shall bo 
void,” such loam* shall be void as to the purchaser, 
because it is apparent that the sum to be paid is 


PART II. SECT. 1. 

541 1. Not pure personalty .) — Moork 
v. Moore (1880), 13 N. B. It. (1 R. He G.) 
525.— CAM. 

PART II. SECT. 2. 

t. Conveyance for good consideration 
— Though incomplete . ] — A sale of pro- 
perty for consideration , intended to l>e 
operative between tbe parties, is not 
void ab initio , even though the trunn- 
action is brought about by fraud. 
Subsequent failure of consideration, in 
consequence of purchaser refusing to 
perform his part of tbe promise, will 
only make the sale voidable. — G ovind- 

J. — VOL. XXV. 


PlLLAl r. Ramasami Ptu.ai (1008), 
I. L. It. 32 Mad. 72. IND. 

fictitious 

exeeutUm. [ —A., Iieittg Indebted, 
a voluntary conveyance of real 
estate to B. to prevent Ita being taken 
in execution, leaving ample property 
to HatiHfy creditors. A creditor ob- 
tained judgment after this against A., 
but before any execution against lands, 
B. sold to deft, for valuable con- 
sideration, but with notice of the 
nature of the first conveyance. After 
this sale an execution was taken out, 
6c this lot was sold, apparently to 
satisfy the judgment. It appeared, 
however, that the Judgment was in 


fact satisfied by the heirs of A. out 
of his estate Sc that the sale under tills 
execution was Intended for their 
iK’ncfit, 6c the purchaser at sheriff’s sale 
was acting on their account, Sc hod paid 
nothing : — Held : this sale could not 
defeat the conveyance made by A. to 
I!., Sc by B. to deft. — Doe d. Daily v. 
Va.VKOVOHNKT (1836), 5 o. 8. 246. — 
CAN. 

b. Two conveyances by same grantor 
— Deed after previous sale. j—Whcrc 
A., being seised in fee of land, sold 
a portion of it to B., but gave him 
no deed, Sc B. went into possession, 
8c A. afterwards sold all the land to (’., 
directing that a deed should be made 
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Sect, 2 . — Dispositions within the statute. Sect. 3: 
Sub-sect. A. & B. (g).] 


not of the value of the land, but only limited as a 
power of revocation ; but if a man mortgage his 
land for £1,000, proviso 44 that if the mtgor. pay 
the £1,000, that then the lease shall be void,** 
this is not a fraudulent lease, but shall be good 
against the purchaser, if the money be not paid 
thereupon ( per Oxm .). — Griffin v. Stanhope 
(1017), Cro. Jac. 454 ; 79 E. II. 389. 


Annotations : — Generally, 

O. Brldg. 402 ; 

tym. 778. 


(1665), 

Harm. 


Mentd. Bainbridge v. Gardiner 
Maohell v. Clarke (1702), 2 Ld. 


646. Though Incomplete — Agreement [to 

settle.] — Bingham v . IIdssey (1000), 1 Ilep. Oh. 
192 ; 21 E. It. 547. 

See 27 Eliz. c. 4, s. 4. 


647. Grant to Crown.] — A conveyance to the 
Crown of purpose & intent to deceive a purchaser 
is void as to such purchaser by 27 Eliz. c. 4. — 
Magdalen College, Cambridge (Master & 
Fellows) Case (1015), 11 Co. Hep. 60 b; 77 
E. It. 1235 ; suit nom. Warren v. Smith, Mag- 
dalen College Case, 1 Koll. Itep. 151. 

Annotations : — Mentd. Colt Sc Glover v. Coventry Sc Lich- 
field (Bp.) (1612), Hob. 140 ; 11. v. Hampden (1637), 3 
State Tr. 826 : Lyn v. Wyn (1665), O’Bridg. 122 ; Thomas 
v. Sorrell (1673), Freem. K. B. 85 ; Klways r. Cottesford 
(1676), 3 Keb. 457 ; Woodward v. Fox (1691), 2 Vent. 
267 : II. v. London (Bp.) & Lancaster (1693), 1 Show. 
441 ; U. v. London (Up.) Sc Birch (1694), 1 Show. 493 ; 
Tbornby v. Fleetwood (1720), 1 Stra. 318: A.*U. v. All- 
good (1743), Park, 1 : A.-G. «. Downing (1767), Wilm. 1 ; 
A.-G. v. Walker (1849), 3 Exeh. 242 ; Abergavenny v. 
Draco (1872), L. K. 7 Exeh. 145 : Moore v. Clench (1875), 
1 Ch. D. 447 ; Bradlaugh v. Clarke (1883), 8 App. Cas. 
354 ; Perry v. Eamos, Salaman r. Eamcs, Moroer's Co. 
v. Kamos, [1891] 1 Ch. 058. 


648. Limitation without consideration.] — (1) 

In a conveyance of lands a limitation without 
consideration is void ns against a subsequent 
purchaser for good consideration, being fraudulent 
under 27 Eliz. c. 4. 

(2 ) The concurrence of a necessary party, in the 
conveyance containing such limitation, does not 
amount to a consideration where the limitation 
is shown by circumstances apparent on the face 
of the conveyance, & of other conveyances form- 
ing part of the transaction, not to have been made 
for the benoflt, or at the desire, of such party, & 
the concurrence of such party does not appear 
to have been a part of the contrac t at the time. 
Therefore, where II., tenant for life of copyhold, 
Sc B. remainderman in tail, with remainder to 
II. in fee, intending to join in an absolute sale of 
the property to L., suffered a recovery to the use 
of if. for life, remainder to B. for life, remainder 
to the right, heirs of the survivor ; & then joined 
in surrendering to 1#., a purchaser for valuable 
consideration, in fee : — Held : the contingent 
remainder was void against L., though, had it 
been good, it would not have passed to L. by the 


surrender, especially as, with respect to a moiety, 
the object of the conveyance appeared to be to 
effect a sale of the whole interest, in pursuance of 
an earlier marriage settlement ; but the recovery 
was not totally void, & therefore the entail was 
barred, & L. took the use resulting to B. in fee. — 
Dob d. Baverstock v. Rolfe (1838), 8 Ad. & El. 
650 ; 3 Nev. & P. K. B. 648 ; 1 Will. Woll. & II. 
468 ; 7 L. J. Q. B. 251 ; 112 E. R. 985. 

Annotations: — As to (1) Consd. Tarieton v. Liddell (1851), 
17Q. B. 390. As to (2) Reid. Scott v. Scott (1854), 23 
L. T. O. S. 27. Generally, Mentd. Davenport t*. Bisbopp 
(1843). 2 Y. Sc C. Ch. Cas. 451 ; Ford v. Stuart (1852), 
15 Beav. 493. 

649. Not confined to voluntary conveyances.] — 

Perry-Herrick v. Attwood, No. 561, post. 

650. Purchase by way of advancement.] — 

Drew v. Martin, No. 90, ante. 

651. Two conveyances by same grantor.] — 

Godfrey v. Poole, No. 219, ante. 

652. Resettlement after marriage — After entail 
barred — Heir joining in resettlement.] — Tarleton 
v. Liddell, No. 169, ante. 

Gifts to charities.] — See Charities, Vol. VIII., 
p. 282, Nos. 558, 559. 


Sect. 3.— FRAUDULENT INTENT AND EVIDENCE 

THEREOF. 

Sub-sect. 1. — Actual Fraud. 

A. In General. 

653. General rule.] — (1) In debt against an 
heir on the bond of his ancestor, deft, pleaded riens 
per descent the day of the writ purchased, upon 
which issue was joined : — Held : pltf. might give 
in evidence a fraudulent conveyance to defraud 
him of his action. 

(2) A purchaser shall avoid a fraudulent con- 
veyance made with intent to deceive purchasers 
against 27 Eliz. c. 4, although before his purchase 
he had notice of such conveyance. — G ooch’s 
Case (1590), 5 Co. Rep. 60 a ; 77 E. R. 146. 

Annotations : — As to (1) Reid. Richardson v. Horton (1843) 

7 Boav. 112. As to (2) Conid. Roc d. H&morton r. Mitton 

(1767), 2 Wils. 356. Generally Mentd. Winchcombe v. 

Winchester (Bp.) & Pulloston (1616), Hob. 165. 

554. Fraud a question of fact.] — Fraud shall 
never he intended, except it be apparent & found, 
& that conveyance which at the time of the making 
was good, shall never by matter ex post faclo be 
adjudged to he fraudulently made, for before 
primo Eliz. at the common law,* a conveyance 
made for natural affection without valuable con- 
sideration is not to be avoided ; none shall 
avoid it, but such as come in upon valuable 


to B. of his portion when he paid 
it In full. Cl. sold all to 1). except B.’s 
portion, which D. subsequently bought 
at sheriff's sale, where ft was sold for 
B.’s debt, & C. then mode a deed of 
B.'s portion to a stranger for a nominal 
considerat ion : — Held : such deed was 
fraudulent as well against 1). as against 
creditors. — Dor d. Wilcox r. Thorne 
(1836), 4 O. 8. 315.— CAN. 

e. presumption of reconveyance . ) 

— In ejectment. It appeared that 
A. In 1829. conveyed to his son N., 
who devised to pltf. Deft, proved 
that in 1823 A. had made a deed to 
another son, 1., which was produced 


with the seals torn off. Sc had been found 
among A.'s papers after his death. 
A few years after this deed was given, 
I. had removed from that part of the 
country, leaving A. in possession. 1. 
died in 1830, never having made any 
claim ; Sc A., in 1838, Sc his son N.. 
In 1841, both died in possession. In 
1847, 1. *s son brought ejectment against 
N.'s widow, this pltf. being then an 
Infant, but the suit waa compromised : 
— Held: the mere cancelling of the 
deed by I., or with his consent, would 
not divest him of the estate, but if 
I. gave up Sc ca n c e ll e d the deed intend- 
ing to surrender the estate. Sc his father 


afterwards entered Sc conveyed to N., 
Sc possession was held consistently with 
these facts till 1847, the jury might 
presume a re -conveyance by I., in 
pursuance of his intention. — F raser r. 
Fraxjck Sc Fraser (1861), 21 U. C. R. 
343.— CAN. 


PART II. SECT. 3. SUB-SECT. 1.— A. 

5641. Fraud a question of fact .) — 
Under Land Titles Act, s. 136, fraud 
is an element necessary to be found In 
each transaction before an action will 
lie for the recovery of land transferred 
under the Act. — Coventry e. Axnable 
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considerations. — Anon. (1610), 1 Brownl. 45 ; 123 
E. R. 655. 

555. .] — Gorge’s (Lady) Case (1635), 

cited in Cro. Car. at p. 550 ; 79 E. It. 1074. 

Annotations : — Retd. Crisp v. Pratt (1640), Cro. Car. 549. 

Mentd. Grey v. Grey (1677), 2 Swan. App. 594. 

556. .] — J* voluntarily gave to his sisters, 

in 1848, a mtge. for a term of two hundred years, 
to secure an antecedent debt. The sisters allowed 
him to retain the title deeds, that he might give 
security on the estate for another debt for which 
he was then being sued by L. Shortly afterwards, 
J. agreed, in writing, to give L. a mtge. on the 
estate for the debt, & the deeds, in pursuance of 
this agreement, were deposited with G. & B., the 
London agents of J.’s solr., & who shortly after- 
wards became his solrs., to be held by them for 
the purpose of giving effect to the security. J., 
in 1851, made a mtge. in fee to 0., who had no 
notice of the prior incumbrances, & G. & B. 
handed over to 0. the title deeds. In 1855, the 
sisters made a sub-mtge. of the term by assign- 
ment : — Held : the mtge, of 1848 was void under 
27 Eliz. c. 4, as against C., who therefore took the 
legal fee discharged of the term. 

The question depends upon the boy* a fides of 
the transaction, to be judged of on all the circum- 
stances of the case. It is a question to be decided 
by us as a jury would decide ( per Cpr.). — Lloyd 
v. Attwood, Attwood v . Lloyd (1859), 3 I)e G. 
& J. 614 ; 29 L. J. Ch. 97 ; 33 L. T. O. S. 209 ; 
5 .Tur. N. S. 1322 ; 44 E. It. 1405, L. JJ. 

Annotations .—Bold. Freeman r. Pope (1870), 5 Ch. App. 

538; He Johnson, Golden v. Gillam (1881\ 20 Ch. D. 

389. Mentd. lie Bcctham, Ex p. Broderick (1880), 18 

Q. B. D. 380. 

557. False recital of consideration.] — If 

colourable payment of money by a purchaser of 
land is resisted in a conveyance when none was 
actually paid, the estate is invalid as against 
one who purchases bond fide for valuable con- 
sideration. — Ballerd v. Sitwell (1636), Clay. 32. 

558. Interest reserved to settlor In case of 
alienation.] — A., being tenant for life of certain 
premises, with a power of limiting a jointuro to 
his wife, a settlement was executed on his marriage, 


by which he demised the lands, of which he was 
tenant for life, to trusteos for a term of ninety- 
nine years, on trust to secure the payment of a 
yearly sum to his wife as pin-money during the 
coverture, & he limited a jointure to her after his 
death ; the same parties on the same day executed 
another instrument, by which A. covenanted not 
to sell or incumber the lands comprised in the term, 
& it was declared, that, if he should at any time 
sell or incumber them, or attempt so to do, the 
trustees of the term should receive the rents & 
profits, & apply them, as they might think fit, for the 
maintenance & support of A. or his wife or children 
or issue : — Held : tho covenant & this proviso were 
fraudulent & void as against a subsequent in- 
cumbrancer of A.’s life estate. — Phipps r. Knnis- 
mohe (Loud) (1829), 4 Russ. 131 ; 38 E. R. 754, 
L. C. 

Annotation : — Distd. Knight i\ Drowno (1861), 30 L. J. Ch. 

619. 

559. Avoidance of liability — Term assigned to 
poor person.] — Assignment by the assignee of an 
equitablo term to a person in poor circumstances ; 
— Held : valid, although it was made in order to 
avoid payment of a sum of money chargeable on 
the lessee under the original agreement, which 
agreement the assignee had adopted in all its 
parts. 

Tho motive which induces the assignee of a 
lease to assign over his interest, has no bearing upon 
tho question whether the assignment is fraudulent 
or not, provided the assignment is real, A intended 
to operate as it appears to operate. — Kagg v. 
Dobik (1838), 3 Y. «fc 0. Ex. 96 ; 2 Jur. 681 ; 160 
E. li. 629. 

Annotation : — Mentd. Jte Smith, Ex p. Hepburn (1890), 25 

q. n. u. 530. 

B. Badges of Fraud. 

(a) (Iranior Remaining in Possession. 

560. Purchase in name of daughter — Father 
exercising rights of ownershlp.1 — Gouge's (Lady) 
Case (1635), cited in Oro. Oar. at p. 550 ; 79 
E. R. 1074. 

Annotations : — Retd. Crisp v. Pratt (1640), Oro. Car. 549. 

Mentd. Grey v. Grey (1077), 2 Swan. App. 5 


(1911), 19 W. L. II. 400 ; 1 W. W. II. 
148 ; 4 Saak. L. It. 75.— CAN. 

d. Necessity for proof of.] — • 

Where a leaae was iuineaohod for 
alleged fraud Sc undervalue : — It rid : 
In the circumstances, valid. Conceal- 
ment & misrepresentation, relied on 
In such a case, raiwt be proved fraudu- 
lent. & the contract shown to bo baaed 
upon it, & the very fraud alleged in the 
bill proved. — D oxkoal (Marquis) r. 
GitKv) (1849), 13 I. Eq. It. 12.— IR. 

•. Burden of proof.] — Where 

a voluntary conveyance of lands is 
impeached by a subsequent purchaser 
for value, the onus of proving that such 
conveyance was made bond fide & 
without fraudulent intent, so as to 
bring it under Voluntary Conveyances 
Act, 1893, s. 2, lios on the party seeking 
to uphold such voluntary conveyance. 
— National Bank, Ltd. v. Bkiian, 
119131 1 I. It. 512.— IR. 

f. .1 — 10 Chas. 1, 8. 2, 

c. 3 (Ir.), corresponding to 27 Eliz. c. 4, 
remains in operation to prevent fraud 
of the character described in the 
statute ; but a presumption of fraudu- 
lent intent has been got rid of by 
Voluntary Conveyances Act, 1893, 
which has cast the onus of showing that 
a deed has been executed mala 


on the person alleging It. — M oork r. 
Kklly & Moork, l ' 918] 1 I. It. 109.— 

IR. 

g. Avoidance of lialjilUv — Con- 
veyance to protect against creditors — 
Subsequent mortgage.] — Voluntary Con- 
veyances Act, 1868 , gives effect as 
against subsequent purchasers to prior 
voluntary conveyances executed in 
good faith. Sc to them only ; Sc a 
voluntary conveyance to a wife tor the 
purpose of protecting property from 
creditors : — field : not to bo good 
against a subsequent mtge. to a 
creditor. — H ichakdhon r. Arhitaok 
(1871), 18 (ir. 512.— CAN. 

h. Subsequent power of 

attorney to grantor.] — Ir real estate is 
purchased by a husband in the name of 
his wife, who becomes the registered 
owner, for tho illegal purpose of 
defeating creditors, both spouses being 
aware of the illegal purpose. Sc the wife 
thereafter grants a power of attorney 
to the husband giving him a wide 

S neral power to sell Sc absolutely 
spose of the property, but not 
embracing a power to transfer to 
himself, any attempt by him to acquire 
the title by such a use of his authority 
is a fraud on the power. — E lpokd v. 
Klpord, 1 1 922J 3 W. W. R. 339 : 69 
D. L. ft. 284 ; 64 8. C. It. 125.— CAN. 


k. — Mining licence, allowed to 

lapse — To defeat mortgage.] — K., was 
tho holder of a prospooting licence over 
oertain gold mining areas under which 
ho was entitled, at any time prior to 
the expiration of tho licence, on pay* 
ment of the statutory fees, to tno 
exclusive right to a lease of the areas 
for the term of 21 years. K., having 
mtged. his rights to pltf. as security 
for the repayment of a loan, fraudu- 
lently, Sc tor the purpose of defeating 
the mtge., allowed Ids licence to expire. 
Sc his right to a lease to become for- 
feited, when the areas were taken up 
by D., another deft., with money 
supplied by K.. Sc transferred to K/s 
son : — Held : the transfer was fraudu- 
lent Sc without consideration. Sc the 
mtge. to pitf. attached to the new 
title. — (JUIKKIV v. Kknt (1894), 31 
N. 8. li. (19 li. 5c G.) 528.— CAN. 


PART II. 8ECT. 3. SUB-SECT. 1.— 

B. (a). 

1. Purchase in name of son — 
Father exercising rights of ownership — 
Subsequent sale by son.] — Deft, agreed 
iu 1862 to exchange land with J. Sc W. 
He deeded certain lands to them, but 
instead of taking a deed from them to 
himself, he had the deed > mado out 
iu favour of his Infant son, U. This 

Q 2 
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Fraudulent and Voidable Conveyances. 


Sect . 3. — Fraudulent intent and evidence thereof: 
Sub-sect. 1, B. (a) dc (b) ; sub-sect. 2, A, dc 
B. (ah) 

561. Mortgage to secure existing debt — Mort- 
gagor retaining deeds — With Intent that he may 
raise money.] — A. voluntarily gave to his sisters 
a mtge. to secure an antecedent debt. The sisters 
allowed him to retain the title-deeds, that he might 
be enabled to give a first mtge. to secure another 
debt, for which he was being sued by 13. A. 
deposited the deeds with 13. to secure that debt 
& afterwards, without 13. ’s concurrence, got pos- 
session of them & mortgaged the estate to pltfs. 
for a considerably larger sum, & delivered the 
title-deeds to them, they having no notice of the 
mtge. to the sisters : — Semble : the mtge. to the 
sisters was void as against the pltfs. under 27 Eliz. 
c* 4 • 

I much incline to the view, though I am not 
wholly free from doubt upon the point, that this 
mtge. is void as against pltfs. by virtue of 27 Eliz. 
c. 4. It has been urged against this view that it 
was not a voluntary conveyance ; but though we 
are most familiar with the application of the Act 
to voluntary conveyances, it is not necessary that 
a conveyance should be voluntary to come within 
it. There is not a word in the Statute about a 
conveyance being voluntary ; the Statute speaks 
only of conveyances made for the purpose of 
deceiving persons who shall purchase the property, 
& of conveyances by the secret intent of the con- 
veying parties to be to their own proper use. If 
the intention of t he parties to the transaction here 
in question was that the [sisters] should have this 
security, but that nevertheless A. should keep the 
title-deeds, that he might be enabled thereby to 
deal with the estate in favour of third parties, 
I am strongly disposed to think that the security 
comes within the Statute ; it certainly comes 
within its principle (Lord (.Iiian worth, CL). — 
Pkrky-Hkwucjk v. Attwood (1857), 2 l)e G. A J. 
21 ; 27 L. .1. Oh. 121 ; 30 I,. T. O. S. 207 ; 4 
Jur. N. 8. 101 ; 0 \V. It. 201 ; 41 E. It. 895, L. O. 

Annotation* : — Reid. Lloyd r. Attwood (185ft). 3 I)e O. 8c J. 

014 ; Freeman r. Pope (1870), 23 L. T. 208 ; Hunter r. 

Walters, Curling v. Walters, Darnell r. Hunter (1870), 

L. It. 11 Kq. 292. Mentd. Cory r. Eyre (18(13), 1 Do U. J. 

6 8tn. 14ft; Jones v. Ktilnd, Khlnd v. Jones (1869), 17 

W. It. 10ft I ; Briggs v. Jones (1870). L. It. 10 Kq. 02; 

Shropshire Union ltys. & Canal Co. r. It. (1875), L. It. 

7 H. L. 490 ; Fox r. Hawks, Hawks r. Fox (187ft), 13 

Ch. D. 822 ; Clarke r. Palmer (1882), 21 Ch. 1). 124 ; 

Northern Oountlct> of England Fire In nee. r. Whlpp (1884), 

26 Oh. 1). 482 : Manners r. Mew (1885), 2ft Ch. 1). 725 ; 

National Provincial Hunk of Kngl&ud v. Jackson (1886), 

33 Ch. D. 1 ; Jte Ingham, Jones r. Ingham, |18ft3] 1 Ch. 

352 ; Hroeklesby «*. Temperance Bldg. Sot*., (1805) A. C. 

173; Brown v. 8 ted man (1806), 44 W. It. 458 ; Lloyds 


Bank r. Bullock, [1896] 2 Ch. 102 ; Re Cafttell & Brown, 
Honor v. Castell Sc Brown, (1808) 1 Ch. 315 ; West t\ 
Williams, (18981 1 Ch. 488 ; Dimmer v. Webster, [1902] 2 
Ch. 163 ; Powell v. Browne (1907), 97 L. T. 85.4 ; Truman 
t>. Attenborough (1910), 103 L. T. 218 ; Fry v . Smellie, 
[1912] 3 K. B. 282 ; Lloyds Bank v. Swiss Bankvorein, 
Union of London Sc Smiths Bank v. Swiss B&nkverein 
(1912), 107 L. T. 309; London Joint Stock Bank v. 
Macmillan 8c Arthur, (1918] A. C. 777. 

(b) Secrecy of the Grant. 

562. Jointure for wife — Voluntarily & secretly 
created — With intent to defraud intending pur- 
chaser.] — Burrel’s Case, No. 539, ante . 

563. Conveyance secretly made — For valuable 
consideration — Not fraudulent.] — Colvile v. 
Parker, No. 544, ante. 


564. 


-.] — Griffin v. Stanhope, 


No. 545, ante . 

665. Deed retained by grantor.] — Doe d. Gar- 
nons v. Knight, No. 375, ante. 

566. .] — A mtge. executed in 1871 con- 

tained a recital that the mtgor. was indebted to 
the mtgee. in the sum of £1,500 for moneys ad- 
vanced by her to him, & that he had agreed to 
secure the payment of the same by the mtge. 
The money had been advanced in 1864, & the 
evidence showed that there was at that time no 
agreement for a mtge., & that there had been no 
subsequent pressure by the lender. The mtge. 
deed was retained in the possession of the mtgor., 
tk; there was nothing to show that the mtgee. 
knew of its execution until Feb. 1874 : — Held : 
the mtge. was void under 27 Eliz. c. 4, as against 
a mtgee. for value whose mtge. was executed 
in Feb. 1872, the recital of the agreement not 
operating as an estoppel against him. — Crack 
nall v. .1 anson (1879), 11 Oh. D. 1 ; 40 L. T. 
610 ; 27 W. H. 851, C. A. 

A nnotation : — Mentd. Wigan v. English Sc Scottish Law 

Life Assoc. Ashocii., (1909] 1 Ch. 291. 


Sitii-skot. 2. — Presumption of Fraud before 
Voluntary Conveyances Act, 1893, when 
Conveyance Voluntary. 

A. In General . 

Note. — In view of the provisions of the Volun- 
tary Conveyances Act t 1893 (c. 21), the following 
cases are set out in the form in which they appear 
below. 

567. Voluntary conveyance followed by sale for 
value — Intention to defeat subsequent sale pre- 


deod was recorded on the day of its 
execution, though the grantee, K., was 
not present at the execution, & there 
wan no evidence that tt was ever 
delivered to him personally. Deft, 
went Into possession at once, it con- 
tinued In possession until action 
brought. 11. shortly after coming of 
age Til 1875, executed a deed of the 
land to pitf., who, after making demand 
of possession, brought an action of 
ejectment against deft.. : ~ Held : the 
deed to R. conveyed title to him, & 
a non-suit ordered on the ground that 
H, was out of possession when he 
deeded the land, deft, holding ad- 
versely, could not be sustained.— 
Gammon r. Jopricy (1877), 11 N. S. It. 
(2 1C. & C.) 314. — CAN. 

PART II. SSCT. B. SUB-SECT. 1.— 

B. (b). 

m. Conveyance secretly merit— Trust 


for benefit of children — Purchaser at 
execution mlc.) — The owner of lands, 
subject to several mtges., conveyed to 
his brother, but without his knowledge ; 
& the person by whose advice the deed 
was executed stated In evidence that 
the deed, though absolute in form, was 
made upon trust for seeming the 
incumbrances affecting the property 
it for the benefit of grantor's children ; 
grantor at the time being greatly 
involved, & having no other property 
except book debts Sc household furni- 
ture. A sale of grantor's interest was 
subsequently effected by the sheriff 
unon an execution. Sc the purchaser 
filed a hill impeaching the conveyance 
upon trust as a fraud upon creditors : 
— Held : in the circumstances, a 
decree in his favour. — Beamish r. 
Pomeroy (1858), 6 Or. 586. — CAN. 

n. Failure to register.) — The omis- 
sion to register a' deed is not necessarily 


or by itself, indicative of fraud, but 
with other matters it may be a badge 
of fraud. — Don d. Peacock v. Kino 
( 1854), 2 Legge, 829.— A US. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

567 i. Voluntary conveyance followed 
by sale for value — Intention to defeat 
subsequent sale presumed. ] — Property 
of pltf.'s husband having been offered 
for sale under mtge., she agreed orally 
with mtgoc.'s solrs. to purchase it, 
hut, not having the means to make 
the cash payment required, she saw 
one of the defts., who agreed to lend 
her for a year the necessary money. Sc 
to take a deed of the property as 
security. Sc he gave to the solrs. a 
written offer to purchase on the terms 
arranged by pltf., which offer was by 
the solrs. orally accepted. The pro- 
perty was in fact conveyed to the other 
deft., who was the daughter of her 
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sumed.l — Doe d. Newman v. Rubham (1852), 17 
Q. B. 723. 

568. Voluntary conveyance — Whether con- 
clusive.] — Roberts (Lord) v. Lea (1032), Toth. 
44 ; Leach v. Dene (1640), 1 Oh. App. 461, n. ; 
Fitz-Jame9 v . Moys (1663), 1 Sid. 133 ; Reeve’s 
Case (1684), 2 Vent. 363 ; White r. Hussey 
(1690), Prec. Ch. 13 ; Tonkins v. Ennis (1727), 
1 Eq. Cas. Abr. 334 ; Oxley r. Lee (1736), 1 
Atk. 625 ; White v. Hansom (1746), 3 Atk. 410 ; 
Underwood r. Hithcox (1749), 1 Ves. Hen. 279 ; 
Henhouse v. Earle (1755), Amb. 285 ; Doe d. 
Otley v. Manning (1807), 9 East, 59 ; Cormick 
v. Trapaud (1818), 6 Dow. 60 ; Doe d. Bavisr- 
stock v. Rolfe (1838), 8 Ad. & El. 650 ; Tarle- 
ton v. Liddell (1851), 17 Q. B. 390 ; De Hoghton 
t\ Money (1866), 2 Ch. App. 164 ; lie Barker’s 
Estate, Jones v. Bygott, Bygott v . Hellaud 
(1875), 44 L. J. Ch. 487. 

569. Prlmft facie evidence.] — 

Douolasse v. W.aad (1668), 1 Cas. in Ch. 99 ; 
IIolford v . Holford (1672), 1 Cas. in Ch. 216 ; 
Lavender v. Blackstone (1675), 2 Lev. 146. 

570. Bond fide conveyance.] — 

Garth v. Mois (1663), 1 Keb. 486 ; Banbury’s 
(Lord) Case (1676), Proem. Ch. 8 ; Doe d. 
Watson v . Routledge (1777), 2 Cowp. 705; 
Doe d . Richards v. Lewis, Richards v. Lewis 
(1852), 11 C. B. 1035. 

571 . Not reserving power of revocation.] — 

Mountford v. Keene (1871), 24 L. T. 925. 

See , now , Law of Property Act, 1925 (c. 20), 
8. 173 (2). 

B. Consideration. 

(a) In General. 

572. Necessity for valuable consideration.] — 

In purchases the question is not whether the con- 
sideration be adequate*, but whether it is valuable ; 
for if it be such a consideration as will make 
deft, a purchaser within 27 iOliz. c. 4, & bring 
him within the protection of that Act, he ought 
not to be impeached in equity (per thru.). — 
Bassett v. Nos worthy (1673), Cas. temp. Finch, 
102 ; 23 B. R. 55. 

A n notation# Refd. Bullock r. Sh ( liter (1776), Amb. 703 * 
Copln r. Middleton (1817), 2 Madd. 410. Mentd. Dudley 
& Ward r. Dudley (1705), Prec. Ch. 241 ; Jcrrard v. 
Saunders (1794), 2 Vch. 454; Phillips v. Phillips (1862), 
4 Do G. F. Sc J. 208 ; Stratton t\ Murphy (1867). 15 W. U. 
1125; Manners r. Mew (1885), 20 Ch. D. 725 ; Emincmon 
r. lud Coupe 1 188(1), 33 Ch. D. 323. 


573. ,] — Goodriqut d. Humphreys v. 

Moses, No. 612, posh 

574. .] — (1) A conveyance of the property 

of the youngest of four coparceners, when the 
church ia full, upon the presentation of the eldest, 
expressed to bo made “ in consideration of 20«. 
& of faithful service done to the grantor, as also 
for divers good & valuable causes & considera- 
tions him thereunto moving,” is not necessarily 
fraudulent as against a subsequent purchaser for 
value. 

(2) Scmblc : the sum of 20s., & the service per- 
formed were, in themselves a sufficient valuable 
consideration for a right which could not como 
to be exercised for more than half a century. 

(3) This deed purports to be a grant in con- 
sideration of 20«. & of faithful service performed, 
& of divers other good & valuable causes & con- 
siderations ; & in such a case the party is entitled 
to show, as matter of fact, the existence of other 
considerations besides those which are expressed 
in the deed. If there were no consideration for 
it, if the 20s. was not paid, &> no services were 
rendered, & there were no other consideration 
of a valuable nature, the deed would bo fraudu- 
lent ; but the jury 1 laving found that the deed 
was not fraudulent, we cannot, as matter of law, 
say that it is fraudulent (Bayley, J.). 

(4) The distinction between good & valuable 
consideration is this, that a good consideration 
means good as between the parties ; but a valuable 
consideration makes the conveyance good against 
a subsequent purchaser. — G ully v. Exeter (Bp.) 

( 1 830), 10 B. (k 584 ; 8 L. .1. O. H. K. B. 281 ; 
109 E. R. 568 ; suit now. EXETER (Up.) v . GULLY, 
5 Man. & Ry. K. B. 457. 

Annotation: — Generally , Mftlitd. Newton t\ Boodle (1848), 

6 C. B. 529. 

See, generally , Contract, Vol. XII., pp. 173 
cl 

575 . Several deeds relating to one trans- 

action — Consideration of one supports all.]— In 

1815, real estate stood settled on tlio huHband for 
life, remainder to his wife for life, remainder to 
the hell’s of the body of his wife, remainder to the 
right heirs of the husband. Tho husband <& wife 
barred tho estate tail, & by a deed of June* 30, 
1817, it was settled to such uses us the husband 
alone should appoint, lie, by a deed of .July 1, 
1817, appointed to such uses as lie Hi his wife 
should jointly appoint, Hi in default, to himself 
for life, remainder to bis wife for life, remainder 


co -deft. ; — Held : the convey mice to 
tho daughter wah tho penult of a 
fraudulent con«piracy between her 
father Sc herself to deprive pltf. of her 
bargain ; therefore the daughter stood 
In no better position than her futher ; 
Sc ho was an agent for pltf. wboao 
agency might be proved by oral evi- 
dence. — McMillan v. Baktox (1890), 
19 A. II. 602 ; 20 S. G\ It. 404. — CAN. 

o. Voluntary conveyance — Proof of 
consideration.] — Sernble : It. B. U. 
1877, c. 109, h. 2, in reatronpcctive no 
an to cast the onus of disproving the 
payment of the conaideration on the 
party impcaching & conveyance an 
voluntary, even though the transaction 
took place prior to that enactment. — 
Banders v. Malsbchu (1882), 1 O. It. 
178.— CAN. 

p. — In fraud of creditors — 
Purchaser at execution sate.] — Pltf. can 
not be allowed to net up a deed of gift 
against proceedings in execution under 
which deft, acquired hit* title an pur- 


chaser, when the gift was made by a 
donor in pecuniary difllcultiea, & in- 
cluded all hi« projHjrty. — H oiimcsji v. 
Cowahji (1888), I. L. it. 13 Bom. 297. 

— IND. 

PART II. SECT. 3, SUB-SECT. 2. - 
B. (a). 

q. Necessity for valuable considera - 
tion — Assignment of least — Onerous 
covenants. J — The mere existence of 
a covenant, on the part of an as- 
signee of a lease hold Interest, to 
indemnity the lease against the rents 
Sc covenants of the lease, is not, per se t 
such a valuable consideration for tbo 
assignment as to take the case out of 
the operation of Co vinous Sc Fraudu- 
lent Conveyances (Irish) Act, 1634 7c. 
3 ).— Gardiner v. Gahdinkk (1801), 
12 I. C. L. It. , 35.— IR. 

lease is held at a full or substantial 
rent. Sc contains onerous covenants on 
the part of the lessee, an assignment 


free from actual fraud to an assignee* 
who subjects himself to the perform- 
ance of the covenants, Is not voluntary. 
— Ur GitKi.lt (1877), 11 I. It. Uq. 502. 


■. .}— There Is no 

abstract Sc Indexible rule that every 
assignment of leasehold premises sub- 
ject to a rent must necessarily be an 
ussurance for good consideration under 
(’ovinouH Sc Fraudulent Conveyances 
(Irish) Act, 1034 (c. 3), so as to prevail 
against a subsequent purchase lor 
value. — Lkk v. Mathkw'B (1880), 6 
L. It. Ir. 530.— IR. 


L Covenant for further as - 

urance only.] — In 1840, A. mtged. to 
L the lands of X., Sc in 1854 assigned 
bom to his son, in consideration or 
atural love Sc affection. They were 
idd under a renewable lease, ot the son 
ovenanted to perform tho lessee s 
utlcs. A. merely covenanted for 
art her assurance. In 1856 the ossi Ign- 
aent was registered. Id 18ou a 



intent and evidence thereof: 

, 2, B. (a) <fe fb).] 

to hi* son in fee : & on July 2, 1817, they appointed 
the estate by way of mtge. for a term* with a pro* 
viao for cesser of the term upon repayment. 
Between 1817 & 1828, various other mtges. were 
made under the power, the equity of redemption 
being reserved in terms consistent with the uses 
of the deed of July 1, 1817. In 1832, the husband 
Sc wife, under the power, mortgaged the estate 
in fee, the equity of redemption being limited to 
the husband & wife, their heirs or assigns, or to 
such other persons as they should direct : — Held : 
the deeds of June 30, & July 1 & 2, 1817, con- 
stituted one transaction ; &, consequently, the 
deed of July 1, 1817 was not a voluntary deed, 
as between the son claiming under the limita- 
tions of that deed, & a purchaser from the husband. 
— Whitbread v. Smith (1854), 3 De G. M. & G. 
727 ; 2 Eq. Rep. 377; 23 L. J. Ch. Oil; 23 
L. T. 0. S. 2 ; 18 Jur. 475 ; 2 W. It. 177 ; 43 
E. It. 280, L. 0. & L. JJ. 

Annotations : — Mentd. Sbarshaw v. Gibbs (1854), Kay, 
333 ; Heather v. O’Neil (1858), 2 Do G. & J. 399. 

576. Adequacy of consideration immaterial — If 
consideration valuable.] — B assett v. Noswoutuy, 
No. 572, ante, 

577 . Advancement of issue.] — 

Jones v. Marsh, No. 027, post. 

578. -J — Purchase for a valuable* 
consideration bona fide paid : — Held : a good 
defence, though the consideration was much loss 
than the real value. — Bullock v. Sadlier (1770), 
Amb. 704 ; 27 E. It. 491, L. 0. 

Annotation .—Reid. Towueud v. Toker (1800), 1 Ch. App. 

440. 

679. .] — Owen v. Owen (1801), 3 

If. & 0. 88 ; 33 L. J. Ex. 237 ; 11 h. T. 137 ; 
10 Jur. N. 8. 881 ; 159 E. K. 459. 

generally , Contract, Vol. XII., pp. 201 

580. Effect of “ good 99 & “ valuable 99 con- 
sideration distinguished.] — G ully r. Exeter 
(Bp.), No. 574, ante. 

See, also, Contract, Vol. XII., pp. 172, 173, 
201. 

581. Who Is within the consideration — Trustee 
for party paying price.] — B oulton v. Wiseman, 
No. SOI, post. 

582. Children of grantor — Under terms of 

settlement — Consideration moving from stranger.] 


— A. mortgaged hi* own estate for £5,000 for the 
benefit of B., & B., pursuant to an agreement to 
that effect with A., conveyed hi* estate, not only 
as an indemnity to A., but also to uses for the 
benefit of his own (B.’s) children & their issue : 
— Held : there was a sufficient valuable considera- 
tion as between A. & B. to support the limitations 
to B.’s children, as against subsequent purchasers 
for valuable consideration from B. — Ford v. 
Stuart (1852), 15 Beav. 493 ; 21 L. J. Oh. 614 ; 
51 E. R. 629. 

Annotations: — Mentd. Kelson v . Kelson (1853), 10 Haro, 
885 ; Clarke v. Wright (1861), 7 Jur. N. S. 1032. 

Marriage consideration .] — See Sect. 3, sub-sect. 
2, B. (c) ui., poet. 

(b) Valuable Consideration . 

583. Advancement of learning — Sc love of 
grantee.] — An annuity granted by W. to D. 
in consideration that the public good is advanced 
by the encouragement of learning, & in considera- 
tion likewise of the love he bore him is not a legal 
consideration, nor does it amount to a valuable 
one in the eye of the law. — S tiles v. A.-G. (1740), 
2 Atk. 152 ; 20 E. R. 496, L. C. 

Annotations : — Consd. Townend v. Toker (I860), 1 Ch. App. 
446. Refd. Blount v. Doughty (1747), 3 Atk. 481 ; Gu- 
hum v. Locke (1804), 9 Vos. 612. Mentd. Jameson v. 
Skipwith (1779). 1 Bro. C. C. 34. 

584. Surrender of right — Surrender of Jointure 
by wife on resettlement.] — Feme covert joins in an 
alienation of her jointure & had another made the 
same day without precedent articles or agreement, 
not fraudulent quoad purchasers. — S cot v . Bell 
( 1072), 2 Lev. 70 ; 3 Keb. 82 ; 83 E. R. 454. 

Annotations : — Reid. Blount t>. Doughty (1747), 3 Atk. 481 ; 
Hoe d. Hamcrton v. Mitton (1767), 2 Wlls. 356; Butter- 
lleld v . Heath (1852), 15 Beav. 408. 

585 . Inferior security accepted.] — On a 

settlement in contemplation of marriage of J. H. 
his mother having an annuity secured upon the 
whole of the lands comprised in the settlement 
consented to part with her security upon the whole 
of the lands & to take instead thereof a security 
upon part of the lands : — Held : there was a good 
A valuable* consideration to support a limitation 
in the settlement in favour of T. H., a younger 
brother of J. H. — Roe d. IIamerton v. Mitton 
( 1707), 2 Wils. 350 ; 95 E. R. 850. 

Annotations : — Confld. Brown v. Carter (1801), 5 Ves. 862 ; 
Tarletou r. Liddell (1851), 17 Q. B. 390. Retd. Jonea 
r. Boulter (1786), 1 Cox, Eq. Cas. 288 ; Myddleton v . 
Kenyon (1794), 2 Yes. 391 ; Doe d. Otley v. Manning 
(1807), 9 Eaat, 59 ; Ford v. Stuart (1852), 15 Beav. 493 ; 
A.-G. for Ireland e. Rathdonncll, 11896] w. N. 141. 

586. Wife parting with Interest.] 


mtffed. lamia which, with X., bad lM*en 
included In the mtgo. of 1846. Pro- 
ooedingH for the sale of A.'b lands having 
heeu instituted, a supplemental pe- 
tition for the sale of X. was preaented 
on foot of the mtice. of 1846. The 
order was made, but a direction was 
given that A.'s lands should be sold 
first. The proceeds of the sale sufhood 
to pay off the mtge. of 1 846 & the prior 
incumbrances ; but left no sufficient 
residue for the uttge. of 1860 :—Held : 
the assignment was not to be deemed 
to have exonerated X. from the mtge. 
of 1846. notwithstanding the covenant 
for further assurance ; the assignment 
was to l>e deemed a voluntary con- 
veyance, & therefore no Indemnity 
oould prove effectual against a pur- 
chaser for value . — fit Borkk*s Estate 
(1865). 13 1. Ch. It, 316.— IR. 

57* I. Adequacy of consideration im- 
material — If consideration - * ‘ * 


A. entered into an agreement whereby 
he conveyed part of his laud to his 
son L. on account of natural love, the 
son to give his father one-half of 
the produce, if demanded : — Held : 
a valuable consideration. — L kech r. 
Lkkch (1865), 11 Gr. 672. — CAN. 

577 i. Advancement of 

issue.) — The wife of A. claimed an 
annuity on his estates under a volun- 
tary deed, or a right to dower. She 
concurred in a ssdo of some of his 
estates to a stranger, & joined in a 
covenant to levy a fine, & was induoed 
to do so by other estates of her husband 
being settled by articles under which 
pltf., her grandson, claimed ; the 
articles recited other considerations, 
but there w as no proof of any ; no fine 
was ever levied in pursuance of the 
covenant, but the purchaser was never 
disturbed : — Ueld : the articles were 


for sufficient consideration against a 
subsequent purchaser tor value. — 
PrrzMAumcE v. Sadlier (1846), 9 
I. Eq. It. 595. — IR. 

a. Inadequacy of consideration .] — 
Kemble : inadequacy of prioe when it is 
less than half the value is a strong 
evidence of fraud, where the property 
is the whole property of the vendor. — 
Butler c. Miller (1867), 16 W. II. 
779.— IR. 


PART II. SECT. 3. SUB-SECT. 2.— 
B. (b). 

b. Surrender of right — Release of 
dower .) — The release by a woman 
married since 1837, of her dower rights, 
is not a valuable consideration for a 
settlement of lands on her, * M to 
defeat a subsequent sale by the settlor, 
to a purchaser for value. — Cokolk a. 



(1) 8b iMb * the mutual concurrence of a husband 
& wife in the levying of a fine of lands in which 
they were jointly interested, & in the declaration 
of the uses for the benefit of their issue, const!* 
tutes a valuable consideration to support the deed 
declaring such uses. 

(2) Semble : the heir-at-law of the author of 
a voluntary deed cannot avoid the deed under 
27 Eliz. c. 4, by a conveyance for value. — Parker 
v. Carter (1845), 4 Hare, 400 ; 67 E. R. 704. 


Annotations : — As to (1) Consd. Crofts v. Middleton (1856), 
95 L. J. Cbu 513. As to (2) Refd. Doe d. Newman t>. 
Rusham (1852), 17 Q. B. 723 ; Doe d. Riohards v. Lewis, 
Richards v. Lewis (1852), 11 C. B. 1035. Qcnerally, 
Mentd. Wilkinson v. Fowkes (1851), 9 Bare, 193. 


587. — A. & his wife, joint tenants 

in fee, in 1818 mortgaged their estate to B. the 
proviso for redemption being, that on payment 
of the mortgage money B. should re-con vey to 

A. & his wife, their heirs or assigns or unto such 
other person or persons, & for such intents & pur- 
poses & in such manner & form as A. & his wife 
or the survivor of them, or the heirs or assigns 
of such survivor should appoint. In pursuance 
of a covenant in the mortgage deed, a fine was 
levied by A. & his wife. In 1823 the mortgage 
money was repaid & in 1827, by a deed reciting 
these circumstances B. by the direction of A. & 
wife conveyed, & A. & wife appointed to a trustee 
the property to be held to the use of the wife for 
life, then of A. for life, & afterwards of S., a 
daughter, & her children, etc. After the death of 
the wife, A. in 1854 conveyed the estate to his 
son for a valuable consideration. The son after 
A.’s death instituted a suit to set aside the settle- 
ment of 1827 as voluntary & void against himself, 
a purchaser for value. A decree was made in pltf .’s 
favour. On appeal : — Held : a power was created 
by the proviso in the deed of 1818, which enabled 
A. & his wife effectually to convey their interests, 
as they did by the settlement of 1827, without 
levying a line ; & the wife’s parting with her 

interest for the purpose of the settlement was 
sufficient to prevent the settlement being volun- 
tary on A.’s part and accordingly plti.’s bill 
should be dismissed with costs. — Atkinson v. 
Smith (1858), 3 Dc G. & J. 183 ; 28 h. J. Oh. 2 ; 
32 L. T. O. S. 140 ; 4 Jur. N. S. 1 100 ; 7 W. R. 
42 ; 44 E. R. 1240, L. C. 

Mutual surrenders by husband & wife — 

Post-nuptial settlement.] — See No. 182, ante, Nos. 
030-632, post. 

See, generally , Contract, Vul. XII., pp. 182 
cl seq. 


588. Blood relationship.] — In conveyance, 
blood is no consideration within 27 Eliz. c. 4. — 
Parry v. Cahwakden (1778), Dick. 544 ; 21 

E. It. 381. 

Annotations: — Retd. Pulvcrloft r. Pulvr-rtoft (1811), 18 
Vcr. 84 ; Buckle t. Mitchell (1812), 18 Ves. 100. 


589. Release of adverse claim.] — The release 
of an adverse claim to a litigated estate is a good 
As valuable consideration in a deed to avoid a 
former voluntary grant by virtue of 27 Eliz. c. 4, 
although the re-lessee was not party to the original 
suit, but came in by consent, A entered into an 


Statute. 231 

order of reference, & although he would not have 
been bound by the judgment in the original suit : 

® In pleading such a release it is not necessary to 
show what was the value or nature o! the claim 
released. A grant of an advowaon, except the 
next presentation, made during a vacancy, is 
good. 

A., seized in fee of an advowaon, except the next 

S resentation, which B. had under the same title, 

1 consideration of natural love & affection con- 
veyed the advowaon in fee to his son ; upon a 
vacancy happening, C., claiming title to the ad- 
vowson, contested the next presentation against 

B. in a quare impedit . A., B., & C. entered into 

a compromise, upon tho terms that 0. should re- 
lease nis claims to A. & B. according to their 
respective interests, & that A. should convey to 

C. the then next following presentation, which 
he did : — Held : the grant of that presentation 
was a conveyance for a valuable consideration, 
& was paramount to tho grant made to the son of 
A. — Hill v. Exeter (Bp.) (1809), 2 Taunt. 09 ; 
127 E. R. 1001. 

Annotations : — Refd. Gully v. Kxotor (Bp.) (1830), 10 R. 
& C. 684 ; Doo d. Hiohartla v. Lewis, Richards v. Lewis 
(1852), 11 O. B. 1035: Ite Lulhani, Briuton v. Lulhum 
(1884), 63 L. J. Ch, 928. 

See, generally , Contract, Vol. XII., pp. 182 
et seq. 

590. Services rendered.] — Gully v. Exeter 
(Bp.), No. 574, ante. 

See , generally , Contract, Vol. X1J., pp. 213 
et seq . 

691. Concurrence of nocessary party .J — Doe 

d. Baverstock v . Rolfk, No. 548, ante. 

592. Existing debt — Employers defrauded by 
clerk.] — Where one person robs another, tho 
amount taken by the thief constitutes such a debt 
between the parties as to form a good considera- 
tion for the assignment of tho felon’s property 
previous to conviction. 

A clerk confessed to 1 laving robbed his 
employers, &, without any inducement being held 
out by them, he wrote to tho manager of au 
assurance office in which ho had effected two 
policies of assurance expressing liis wish to 
.transfer the policies to his late employers. A 
few days afterwards the employers gave notic43 
of the assignment to the office. In the meantime 
the felon handed over the policies to a third 
party, to whom lie was indebted, At executed a 
formal assignment of them by way of mtge. The 
assignee gave notice to the co. subsequently to 
the notice of the employers : — Held : there was 
a valid assignment in equity to the employers, 
At they were entitled to tho policies in priority 
to the subsequent assignee. — Chowne v. 13AYLI8 
(1802), 31 Beav. 351 ; 31 L. J. Ch. 757 ; 6 L. T. 
739 ; 26 J. P. 579; 8 Jur. N. 8. 1028; 11 W. It. 
5 ; 54 K. It. 1174. 

Annotation : — Mentd. Glegg v. Itcca (1871), 25 L. T. 261. 

See, generally , Contract, Vol. XII., pp. 211 
et 

693. Security executed by fraudulent solicitor 


Horioan (1882), 8 V. L. It. 239.— 

AUS. 

e. — — — .] — A deed by the 

heir-at-law to hie mother of certain 
lands in lieu of dower is not to be 
eo ruddered aa voluntary 5c fraudulent 
against subsequent purchasers tor 


value, although the consideration ex- 
pressed in suob deed be money, St no 
money in fact be proved to have been 
paid. — P atcm> v Boyinuton (1864), 4 
C. P. 125.— CAN. 

d. .1 — Chattel mtge. to 


wife, in consideration of right to dower 
in certain real estate being barred by 
her, upheld. — M okkis v. Martin (1890), 
19 O. 11. 664.— CAN. 

a. Liability undertaken by grantee 
- Maintenance of children «J— 



Sect. 8 . — Fraudulent intent and evidence thereof: 

flufr-aed, 2t B. (6) (<?) ».] 

Security not disclosed to cUent.]— : B., a solr., 
having mtged. an estate to the trustee of his settle- 
ment, fraudulently deposited with a creditor the 
title-deeds which were in his possession as solr. 
for the mtgees., suppressing the fact of the 
original mtge. In 1871 he mortgaged certain 
other lands to H. & T. in fee. He died insolvent 
in 1872, & shortly after his death a deed of Nov. 
1800, was found in his safe, by which he had 
demised to the original mtgee. for the term of four 
hundred years some of the lands comprised in 
the mtge. of 1871 by way of further security for 
the amount due on the original mtge. No con- 
sideration was stated in this deed, & the con- 
clusion was that it had never been communi- 
cated to the original mtgee., or been out of B.’s 
possession : — Held : the deed of Nov. 1800, was 
fraudulent & void, under 27 Eliz. c. 4, as against 
H. & T . — lie Barker’s Estate, Jones v . Bygott, 
Byoott v. Hellard (1875), 44 L. J. Ch. 487 ; 23 
W. R. 044. 

Annotations: — Comd. Wigan v. English Sc Scottish Law 

Life Abhco. Abbocii., 1 1 UOt) } 1 Ch. 21)1. Reid. Clegg V. 

Bromley, 110121 a K. U. 471. 

594. Liability undertaken by grantee — Covenant 
to indemnify in respect of mortgage.] — (1) A lady, 
who was entitled ui fee to an estate subject to 
mtgcs., proposed to her nephew that she should 
come A live with him, A that he should remove 
into a larger house for the purpose, she contri- 
buting a yearly sum towards the housekeeping. 
The nephew agreed to this provided she would 
settle the estate, limiting it to him after her death. 
Bhe agreed to this, A- a settlement was accordingly 
executed by which the nephew covenanted to 
indemnify her from all liability in respect of the 
mtges., except the payment of the interest during 
her life, lie removed to a larger house, at con- 
siderable expense, & they lived together for some 
time. The aunt afterwards ceased to live with 
the nephew, & agreed to sell the estate to a pur- 
chaser, who (lied a hill against the aunt & nephew 
for specific performance : — Held : the settlement 
was not voluntary, the covenant of indemnity 
& the expenses incurred by the nephew on the 
faith of the settlement being severally suilicicnt 
to support it as made for value. 

(2) Semitic : had the settlement been voluntary, 
& so void against a purchaser, the nephew would 
have been a proper party to the suit, but could 
not have established any claim to the purchase- 
money. — T ownend v. Tokeu (1800), 1 Oh. App. 
4 10 ; 35 L. J. Oh. 008 ; 14 L. T. 531 ; 12 Jur. 
N. S. 477 ; 11 W. 11. 800, L. JJ. 

Annotations : — As to (1) Consd. ltoshcr r. Williams (1875), 

L. It. 20 Kq. 210 ; Grossman v. li. (1880). 18 Q. 13. I). 

250. 

595. Covenant to pay off mortgage.] — 

Mountford r. Keene, No. 0U2, ; 

596 . Covenant valueless — No penalty for 

breach.] — A deed conveying the whole of the real 
estate of the grantor, A otherwise voluntary, 
contained a covenant by the grantee under 
certain specified circumstances to build a house 
on part of the estate conveyed within a 
limited period, but there was no shifting clause 


or provision for defeasance in case of non-per- 
formance of the covenant: — Held: the covenant 
raised no consideration affecting the voluntary 
nature of the contract, & specific performance 
decreed of a contract (subsequent to the settle- 
ment) made by the settlor for sale of part of the 
estate. 

The deed of conveyance contains a covenant 
so vague that I do not think anything could have 
been recovered upon it. The covenant can be 
of no pecuniary advantage to the grantor, because 
if he has conveyed away the fee simple of his pro- 
perty it can be of no consequence to him whether 
the house is built upon it or not (Malins, V.-C.). 
— Kosher v. Williams (1875), L. R. 20 Eq. 210 ; 
44 L. J. Oh. 419 ; 32 L. T. 387 ; 23 W. R. 501. 

Annotation : — Refd. Crossman v. E. (1886), 18 Q. B. D. 
256. 

597. Assignment of leaseholds.] — (1 ) A 

widower on his second marriage, made a settle- 
ment, in which he assigned some leasehold property 
to trustees, one of whom was his son by a former 
marriage, upon trust for himself for life, & after 
his death for liis said son. He afterwards con- 
tracted to sell the leasehold property to pltf. : — 
Held : the settlement of the leasehold property 
on the son was not a voluntary conveyance under 
27 Eliz. c. 4, on the ground that the assignment 
of leasehold property to winch liability is attached 
is, in itself, a conveyance for valuable considera- 
tion. 

(2) Qu. : whether the settlement was also for 
valuable consideration as regarded the son, on 
tlu* ground that the consideration of the second 
marriage extended to him. — P rice v . Jenkins 
( 1877), 5 Ch. D. 019 ; 40 L. J. Ch. 805 ; 37 L. T. 
51. C. A. 

Annotations : — As to (1) Folld. lie Doblc, Exp . Doblo (1878), 
26 W. K. 407. Consd. He Uidler. Rhller v. Itldler (1882). 
22 Ch. D. 71 ; He Lulham, Brin ton v. Lulham (1884), 
513 L. J. Ch. 028. Folld. Harris t>. Tubb (1889). 42 Ch. D. 
71). Refd. Horrocks v . Rigby (1878). 9 Ch. D. 180; 
Trowi'll r. Shcnton (1878), 8 Ch. I). 318; He Pumfrey, 
Ex p. Hillman (1879), 10 Ch. I). 622 ; He Marsh Si Gran- 
ville (1883), 24 Ch. D. 11 ; Shurmor v. Sedgwick, CroBfl- 
llold v. Shunnur (1883), 24 Ch. 1). 597 ; Crossman «. It. 
(1886), 18 g. B. D. 256; Green v. Paterson (1886), 32 
Ch. 1). 95 ; Syutfo r. Synge, [1894 J 1 Q. B. 466. As to 
(2) Refd. Gale v. Gale (1877), 6 Ch. D. 144 ; Re Cameron 
& Wells (1K87 ), 37 Ch. L). 32 ; Do Mestre t\ West (1891), 
64 L. T. 375 ; A.-G. t?. Jacobs Smith, 118961 2 Q. B. 
341. Gmerallu, Mentd. He Briggs Si Spioer, [1891] 2 
Ch. 127 ; Liles v. Terry, 11895] 2 Q. B. 679 ; Bellerby v. 
Howland Sc Marwood‘s S.S. Co., [1902] 2 Ch. 14. 

59g, .] — A bond fide settlement of 

leasehold property is not a voluntary settlement, 
since the obligation is cast upon the assignee of 
the lease of paying the rent & performing the 
covenants. — lie Doble, Ex p . Doble (1878), 38 
L. T. 183 ; 20 W. R. 107. 

Annotations : — Reid. Re Pumfrey, Ex p. Hillman (1879), 
10 Ch. D. 622 ; Re Itidlor. lUdler t>. Itldler (1882), 31 
W. 1C 93 ; He Lulham, Brinton v. Lulham (1884), 53 
L. J. Ch. 928. 

599. .] — A husband, shortly before 

leaving for a long absence in India, executed a 
deed by which he assigned a leasehold house in 
his own occupation to his wife to her separate use, 
without naming any trustees. During lxis absence, 
she handed the deeds to an agent to raise £200 
for her ; he returned the assignment to her, being 
advised that it was inoperative. The agent made 

maiiitcuauoo of the children. Si P. 
continued to support Sc maintain them . 
One rear later, N. save an agreement 
of sale of the property to pltf. for a 
valuable consideration : — Held : at the 


The wires of defta. were sisters, Sc, consent as the latter was, through 

on the death of N.*s wife, deft. P. from habitual Sc excessive drinking, unable 
motives of humanity Si relationship, to take care of them. Subsequently 

took over Sc afterwards maintained N. conveyed to P. a property, being 

the infant children of N. with all he had in the world, in trust for the 



Part II* Impbac hablr by Subsequent Purc haser s under Statute, 233 


use of the remaining deeds to obtain an advance of 
£1,200 on a zntge. of the house, forging the name 
of the husband to the mortgage deed, to an 
authority to receive the mortgage money, & to the 
cheque oy which the balance of it was paid : — 
Held : by reason of the reservation of rent, the 
assignment was not a voluntary settlement. — 
Fox v. Hawks, Hawks v. Fox (1879), 13 Ch. D. 
822 ; 49 L. J. Ch. 579 ; 42 L. T. 622 ; 28 W. R. 
656. 

Annotation : — Mentd. Re Breton’s Estate, Breton v. Woollven 

(1881), 17 Ch. D. 416. 

600. .] — An assignment of lease- 

holds in consideration of natural love & affection 
is not voluntary. 

Leaseholds, on which there was a vendor’s 
lien, were assigned by the purchaser to his son 
in consideration of natural love & affection. The 
son had no notice of the vendor’s lien : — Held : 
there was sufficient consideration in the assign- 
ment to make the son a purchaser for value instead 
of a volunteer, & the vendor’s lien did not hold 
against the son as assignee of the leaseholds. — 
Harris r. Tubb (1889), 42 Ch. D. 79 ; 58 L. J. Ch. 
431 ; 00 L. T. 099 ; 38 W. R. 75. 

601. Conveyance of freeholds by 

same deed.] — It does not follow that if there is in 
the same deed a conveyance of freeholds as well 
as an assignment of leaseholds, the decision in 
Price v. Jenkins , No. 597, ante , establishes that 
the liability to the covenants in the leaseholds 
is sufficient to support the concurrent conveyance 
of freeholds as being a conveyance for valuable 
consideration (Bowen, L.J.). — Re Marsh Ac 
Granville (Earl) (1883), 24 Ch. I). 11 ; 53 

L. J. Ch. 81 ; 48 L. T. 917 ; sub nom. Marsh v. 
Granville (Lord), 31 W. R. 845, C. A. 

An flotations : — Reid. lie Lulhuin, Briuton r. Lulham (1884), 

63 L. J. Ch. 928. Mentd. Farnham Brewery v. Hunt 

(1S93>, 68 L. T. 440 ; lie William# & Parry's Contract 

(1806), 72 L. T. 860. 

602. Sub-demise of leaseholds at nominal 

rent.] — A married woman, having become en- 
titled under a will to freehold A leasehold property 
for her sole A: separate use, joined her husband in 
making a settlement, whereby the husband A 
wife conveyed the freeholds, Ac the husband alone 
demised the leaseholds, subject to the annual 
payment of 1#., if demanded, to trustees, upon 
trust for the wife for her separate use for life, 
remainder to the husband for life, remainder for the 
children (if any), with ultimate remainder to the 
wife absolutely Two years afterwards the husband 
Ac wife (there being no children of the marriage) 
made a mtge. of the property : — Held : the con- 
veyance by the husband, though binding on the 
estate by the curtesy which he would have had in 
his wife’s freeholds if there had been issue, in the 
absence of any conveyance by her, was not 
sufficient to raise a consideration moving from the 
husband, Ac the settlement was voluntary Ac void 
under 27 Eliz. c. 4, as against the rntgee. — 
Shurmur r. Sedgwick, Croshfield v. Shurmur 
(1883), 24 Ch. D. 597 ; 53 L. J. Ch. 87 ; 49 L. T. 
156 ; 31 W. R. 884. 

See , generally t Contract, Vol. XII., pp. 187 ct scq. 

603. Separation deed — Consideration illusory.] 

— In a separation deed there was a covenant by 
the trustees that the husband should be at liberty 


to reimburse himself any expenses which he might 
be put to, out of an annuity secured by the deed 
to the wife ; — Held, : this was a voluntary instru- 
ment, A void as against subsequent mtgees. 

There is no covenant against the debts of the 
wife, the only provision in this respect being that 
the husband should be at liberty to reimburse 
himself out of the annuity secured by the same 
deed. That gives him nothing which he had not 
got before ; Tt is a mere right to keep back so 
much out of the voluntary gift which ho thereby 
made (Page Wood, V.-C.). — Cowx v. Foster 
(1860), 1 John. & II. 30; 29 L. J. Ch. 886 ; 6 Jur. 
N. 8. 1051 ; 70 E. R. 649; sub nom . Cox t>. 
Forster, 2 L. T. 797. 

Annotations: — Mentd. Ferrler v. Jay (1870), L. It. 10 Eq. 
550 ; Maunsoll v. Maun soil (1871), 24 L. T. 008 ; Re 
Toape’s Trust (1873), L. U. 16 Eq. 442 ; Busk t>. AUlam 
(1874), L. K. 19 Eq. 16; Thornton v . Thornton (1875), 
L. It. 20 Eq. 599 ; Sootnoy v. Lomor (1885), 29 Ch. D. 
535 ; Re Douton, Banncrman v. Tooscy (1890), 63 L. T. 
105 ; Re Paget, Re Mollor, Mollor v. Mellor, 11898) 1 Ch. 
290 ; Re Milner, Bray v. Milner, [1899] 1 Ch. 663 ; Re 
Kodgttto, Marsh t\ ltodgato, 11903] 1 Ch. 360 ; Re Ackcrlcy, 
Chapman v. Andrew, fl913J 1 Ch. 610; Rc Mackenzie 
Bain v. Mackenzie, [1916] 1 Ch. 125. 

See, generally , Husband Ac Wife. 

( c ) The Marriage Consideration. 
i. Ante- Nuptial Settlements . 

604. Settlement of wife’s property.]— Doyly v. 
Persall, No. 610, j)Ost . 

605. Surrender of copyholds to son— Subsequent 
marriage.] — A. surrendered the reversion in fee of 
copyhold lands to his son, to lessen the fine he 
must have paid in ease it had come to him by 
descent. [Afterwards, uponj the son’s treaty of 
marriage the father Gild the wife’s friends that this 
copyhold was so settled, in consideration of which, 
Ac of some leasehold lands, a marriage was had, Ac 
£2,009 portion paid : — Held : this surrender of 
the copyhold was not voluntary or fraudulent.— 
Kirk v. Clark (1708), Pree. Ch. 275 ; 2 Eq. Cas. 
Abr. 179 ; 24 E. R. 133. 

Annotation : Refd. Brown r. Carter (1801), 5 Ves. 862. 

606. Settlement with gift over on alienation.] — 

By a marriage settlement a rontcharge out of the 
husband’s property was to become payable to his 
wife if he mortgaged it or becalm? bkpt. Ho 
mortgaged it iirst Ac afterwards became bkpt. ; — 
Held : a valid rentchargo having arisen upon the 
mtge., it was not avoided by a subsequent bkpey. 
— Brooke v. Pearson (1859), 27 Beav. 181 ; 34 
L. T. O. S. 20 ; 5 Jur. N. 8. 781 ; 7 W. R. 638 ; 
54 E. it. 70. 

A ft notations : — Folld. Knight r. Browne (1861), 30 L. J. Ch. 
649. Apld. Re Dot mold. Dot. mold r. Dotmold (1889), 40 
Ch. 1). 685. Refd. Mackintosh r. Pogottc, 1 1 895 1 1 Ch. 506. 

607. .] — In a marriage settlement, pro- 

perty was settled for the beneiit of the husband for 
life, or until bkpey. or intended alienation, Ac 
thereupon over '.—Held : the gift over arose upon 
an attempted alienation, notwithstanding the 
property settled was that of the? husband himself. 
— Knight v. Browne (1861), 30 L. J. Ch. 649 ; 
4 L. T. 206 ; 7 Jur. N. 8. 894 ; 9 W. R. 515. 

Annotations : — Apld. Rc Dctmold, Dctmold t>. Dotmold 
(1889), 40 Ch. I). 685. Reid. Re Pearson, Ex p. Btephens 
(1876), 3 Ch. 1). 807 ; Mackintosh r. Pogosc, 118961 1 
Ch. 605. 

603. By operation of law.] — A marriage 


time of the conveyanoe to P. he had support A maintenance of the chil- was not voluntary in Its inception.* 

J- Sood cause ot action against N. on dren ; 6c, as a pre-existing debt may Euorrtson v. nicastiio (1911), . 

the implied contract to pay for the be a valuable consideration, the deed Man. L. It. 260. — CAN. 
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Sect. 3 . — Fraudulent intent and evidence thereof: 

Subject 2, B . (c) L <fc ii.] 

settlement of the settlor’s own property was made 
on trust to pay the income to himself “ during his 
life, or till he shall become bkpt., or shall assign, 
charge, or incumber, the income, or shall do or 
suffer something whereby the same, or some part 
thereof, would through his act, default, or by 
operation or process of law, if belonging absolutely 
to him, become vested in or payable to some other 
person or persons ” ; &, from & after the deter- 
mination of the trust in favour of the settlor, upon 
trust to pay the income to his wife during her 
life : — Held : the limitation over to the wife was 
valid in the event of an involuntary alienation 
by process of law of the income in favour of a 
judgment creditor of the husband . — lie Detmold, 
Detmold v. Detmold (1889), 40 Ch. I). 585 ; 58 
L. J. Ch. 495 ; 01 L. T. 21 ; 27 W. It. 442. 

Annotations : — Conid. lie Spearman. Spearman v. Lowndes 
(1900), 82 L. T. 302. Apld. Re Johnson Johnson, Ex p. 
Matthews Si Wilkinson, [1904) 1 K. B. 134 ; Re Perkins’ 
Bettlmt. Trusts, I/clcoHtor, Warren v. Perkins (1012), 56 
Sol. Jo. 412. Retd. Mackintosh v. Pogoso, 11805) 1 Ch. 
505 ; Jte Tetley, Ex p. Jeffrey (1890), 66 L. J. Q. B. Ill ; 
lie Holland, Gregg v. Holland, [1902] 2 Ch. 300. 

Parties claiming under the settlement as pur- 
chasers for good consideration.] —See Nos. 6H9, 
090, post. 

Compare Part L, Sect. 3, sub-sect. 3, B., ante. 

ii. Post-Nuptial Settlements. 

609. General rule.] — Woodie’s Case (prior to 

1007), cited Cro. Jac. 158 ; 79 E. Ii. 138. 

Annotation : — Conid. Doe d. Otlcy v. Manning (1807), 0 
East, 50. 

610. .] — The wife having assigned her 

term in trust for herself before marriages the 
husband, without joining the trustees, mortgaged 
the .trust; the husband being dead, the mtgee. 
exhibited his bill to have the land conveyed to 
him, or (hat they should redeem ; A: the ct. 
dismissed pltf.’s bill ; for since Queen Elizabeth’s 
time, it has been the constant practice of this ct. 
to set aside Ac frustrate all incumbrances & acts of 
the husband upon the trust of the wife’s term ; Ac 
that ho shall neither charge or grant it away. It 
is the common way of providing jointures, for a 
woman to convey a term in trust for her upon 
marriage, that it may be out of the power Ac reach 
of the husband. Neither shall ho forfeit it by 
outlawry or felony, if for jointure, or in pursuance 
of articles, or being the wife’s term it is assigned 
before in trust, or if on other good consideration 
it is assigned. But if it is an assignment after 
marriage by the husband, in trust for the wife, 
that is voluntary, Ac fraudulent against a pur- 


chaser. — Doyly v . Pbrsall (1673), Freem. Oh. 
138 ; 1 Gas. in Oh. 225 ; 22 E. R. 1113. 

611. .] — Mtgor. makes a settlement of the 

mortgaged premises after marriage, A after mort- 
gages again, the second mtgee. having notice of 
file jointure ; yet the jointure being voluntary is 
void as to him, being a purchaser. — Gardiner v . 
Painter (1726), Gas. temp. King, 65 ; 25 E. R. 
225, L. C. 

Annotation : — Conid. Doo d. Otloy v. Manning (1807), 9 
East, 59* 

612. .] — (1) Settlement by tenant in fee, 

for the maintenance of herself & children for her 
life, to raise portions for younger children, & the 
surplus to her heir-at-law, she having then many 
sons Ac daughters, is a voluntary settlement, & 
void against purchasers, under 27 Eliz. c. 4. 

(2) A lessee at rack-rent is a purchaser for a 
valuable corfsideration. 

(3) The deed of 1747 was only a voluntary con- 
veyance within 27 Eliz. c. 4, being founded upon 
a good & not upon a valuable consideration 
(De Grey, C.J.). — Goodright d. Humphreys v. 
Moses (1775), 2 Wm. Bl. 1019 ; 90 E. R. 599. 

Annotations: — As to (1) Folld. Currie v. Nind (1836), 1 
My. Sc Cr. 17 ; Butterfield v. Heath (1852), 15 Beav. 408 ; 
Diftd. Hewisou v. Negus (1853), 16 Beav. 594. Consd. 
Re Foster Sc Lister (1877), 6 Ch. D. 87. 4afo(2)Retd. Boo 
d. Richards v. Lewis (1852), 11 C. B. 1035. As to (3) 
Consd. Doo d. Otley v. Manning (1807), 9 East, 59. Reid. 
Doe d. Baverstock t>. Ilolfe (1838), 8 Ad. & El. 650. 

613. .] — A., after marriage, made a settle- 

ment of certain premises upon himself for life, 
remainder to his wife for life, remainder to their 
issue in tail ; Ac three years afterwards mortgaged 
the premises to B. who was told there was such 
settlement : — Held : the settlement was a volun- 
tary conveyance within 27 Eliz. c. 4. — Chapman d. 
Staverton v . Emery (1775), 1 Cowp. 278 ; 98 
E. R. 1085. 

Annotations: — Consd. Doe d. Otloy r. Manning (1807), 9 
East, 59 ; Clarke r. Wright (1801 ). 6 H. & N. 849 ; Gale 
v . Gale (1877), 6 Ch. D. 144. Refd. Doe d. Richards v. 
Lewie (1852), 11 C. B. 1035 ; Kelson v. Kelson (1853), 
1 W. R. 143. 

614. .] — Doe d. Lewis v. Hopkin3 (1804), 

cited 9 East, at p. 70 ; 103 E. R. 500. 

Annotation : — Consd. Doe d. Otloy v. Manning (1807), 9 
East, 59. 

615. .] — A post-nuptial settlement of a 

wife’s estates, is voluntary under 27 Eliz. c. 4, as 
against subsequent purchasers for valuable con- 
sideration. — Currie v. Nind (1836), 1 My. & Cr. 
17 ; 5 L. J. Oh. 169 ; 40 E. Ii. 283. 

Annotations : — Consd. Butterfield v. Heath (1852), 15 Beav. 
408. Distd. Hewison v. Negus (1853), 16 Beav. 594. 
Consd. Re Foster & Lister (1877), 6 Ch. D. 87. Refd. 
Scott t. Soott (1854), 23 L. T. O. S. 27 ; Clarke v. Wright 
(1861), 6 H. A N. 849. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (o) ii. 

t. Settlement in pursuance of an/r- 
nuptial agreement — Subsequent con- 
veyance — /Yiority of registration .) — The 
patent Issued in 1839. The patentee 
conveyed to M. In the same year, & 
M. to pltf. In 1867, the conveyances 
not being registered. Deft, claimed 
through his wife, who was one of the 
oo -heiresses of tho patentee. He 
alleged that beforo his marriage, which 
took place In Nov. 1806, she agreed 
verbally to oonvey it to him after the 
marriage; & the deed under which 
he claimed was executed It registered 
in Oct. 1867 : — Held : tho oonveyanoe 
to deft, waa voluntary. Sc therefore 
could not prevail by reason of its 


priority of registration. — McCarthy 
e. Akbucklk (1879), 29 C. P. 529. — 

CAN. 

r. Post-nuptia settlement for valu- 
able, consideration — Proof of considera- 
tion. 1 — In 1852 B. made a post-nuptial 
settlement of land, the expressed 
consideration of which was only love 
It affection. In Fob. 1855, being 
pressed by G. & Co., orodltorp he 
wrote offering a legal mortgage of the 
whole of his property which offer G. Sc 
Co. accepted. G. tc Co. instituted a 
suit to ha vo the post-nuptial settlement 
declared voluntary & void as against 
them. Evidence was tendered that 
the father of B.’s wife, after the 
marriage of B., paid him moneys on 
condition Sc promise of their being 


invested for B.’s wife Sc ohildren, that 
tho settlement was executed in con- 
sideration of Sc as equivalent for such 
moneys Sc that three of B.’s daughters 
had been married since the settlement : 
— Held : the settled property was 
included In the agreement, Sc the 
evidence of valuable consideration tor 
the post-nuptial settlement was ad- 
missible, but not sufficient. Sc pltfs. as 
purchasers within 27 Elia. c. 4, were 
entitled to a sale. — Gladstone t\ 
Ball (1862), 1 W. Sc W. 277.— AUS. 

h. Ante-nuptial agreement void under 
Statute of Frauds— Post-nuptial settle- 
ment void.) — An ante-nuptial agree- 
ment void under Stat. Frauds cannot 
form a valuable consideration for the 
oonveyanoe of lands after the marriage. 



Part II. — Impeachable by Subsequent Purchasers under Statute. 235 


-.] — A., having executed a voluntary 
settlement ox real estate in favour of his wife, 
his two sons B. & 0., & his unborn children, 
afterwards contracted with D., for valuable con- 
sideration, to sell him the same property. D. filed 
his bill for specific performance against A. & his 
wife, & B. & 0., & the representative of the sur- 
viving trustee of the settlement, in whom the 
legal estate was vested. The ct. decreed a specific 
performance of the contract against the parties 
defts., within the jurisdiction, but without pre- 
judice to any interest in the estate which B., one 
of the parties out of the jurisdiction, might have 
or lay claim to. — Willats v. Busby (1812), 5 
Beav. 193 ; 12 L. J. Oh. 105 ; 49 E. K. 551. 

Annotations : — Mentd. Postgate v. Barnes (1863). 1 New 

Rep. 389 ; Townend v. Toker (1866), 35 L. J. Ch. 608. 

617. .] — (1) A voluntary conveyance by a 

married woman is within 27 Eliz. c. 4. 

(2) Husband & wife executed a post-nuptial 
settlement of the wife’s estate in favour of them- 
selves & their children : — Held : it was void as 
against a subsequent purchaser from them for 
valuable consideration. 

(3) A purchaser must take a title, though 
depending on the invalidity of a voluntary 
conveyance as against a purchaser for valuable 
consideration, with notice. — Butterfield r. 
Heath (1852), 15 Beav. 408 ; 22 L. J. Ch. 270 ; 
20 L. T. O. S. 242 ; 51 E. It. 595. 

Annotations; — As to (2) Distd. Hewison v. Negus (1853), 16 

Beav. 594. N.F. He Foster Sc Lester (1877), 6 Ch. App. 87. 

618. Settlement in pursuance of ante-nuptial 
agreement.] — Griffin v. Stanhope, No. 545, 
ante . 

619. — — .] — A settlement made after marriage 
but in pursuance of articles made precedent to 
marriage is not a voluntary settlement. — Bovy’s 
Case (1072), 1 Vent. 193 ; 86 E. Jt. 131. 

Annotations :—-CovjA. Boo d. Otley v . Manning (1807), 0 

East, 59. Retd. Russel v. Hammond (1738), 1 Atk. 13 ; 

Randall e. Morgan (1805), 12 Ves. 67. Mentd. Badeloy 

o. Vigurs (1854), 4 K. & B. 71. 

620. .] — Re Holland, Gregg v. Holland, 

No. 167, ante . 

621. Ante-nuptial agreement unenforce- 

able.] — Settlement after marriage, held to be 
voluntary, proof of its having been made in pur- 
suance of a parol promise before marriage, failing, 
A ct. of opinion, that even if such promise had 
been proved to have existed, it would not have 
supported a settlement made after marriage. — 
Spurgeon v. Collier (1758), 1 Eden, 55 ; 28 
E. R. 605. 

Annotations ; — Apld. Warden e. Jones (1857), 2 Do G. Sc J. 

76. Cootd. He Holland, Gregg v. Holland, 11902J 2 Ch. 

360. 


622. Settlement shown to parties before mar- 
riage.] — Showing a settlement to parties before 
marriage & their relying upon the credit of it will 
not make the issue of the marriage purchasers. — 
Hart v. Middlehurst (1746), 3 Atk. 371 ; 26 
E. R. 1014, L. 0. 

Annotations : — Retd. Payne v. Mortimer (1859), 4 Do G. & J. 

447. Mentd. Phillips v. James (1865), 2 Drew. & 8m. 

404 ; Grier v. Grier (1872), L. R. 5 H. L. 688. 

623. Post-nuptial settlement not complying 
with ante-nuptial agreement — Partial compliance.] 

— A bond before marriage to settle a jointure, & 
afterwards a settlement was made which settled 
the estate on the wife & the issue of the marriage : 
— Held : this settlement was good as to the 
jointure, but fraudulent as to the children in 
respoct of a purchaser. — J ason v. Jervis (1681), 

1 Vera. 284 ; 23 E. R. 472. 

624. .1 — In Feb. 1818, M., by ante-nuptial 

settlement, diroctod that land, widen he expected 
to purchase of 0., should, if the marriage took 
clTect, & C. be able to convey, bo conveyed to the 
use of trustees of the marriage settlement ; pro- 
vided that if C. could not convoy, no obligation 
should attach on M. to procure a conveyance 
from any oilier person ; nor should M. be pre- 
cluded from purcluuung for his own benefit ; C. 
being unable to make a title, M., in June, 1818, 
after his marriage, purchased the land of H., & 
then conveyed it to the trustees of his marriage 
settlement, in 1823, M. mortgaged the land to 
I)., who conveyed it to pltf. : —Held : the con- 
veyance to the trustees was voluntary, & as 
against them pltf. was entitled to the land. 

On the transfer of a tntge. for £10,000 with an 
additional advance of £1,000, it was proved that 
the £10,000 were paid in banknotes by the trans- 
feree to the original mtgoe. by the direction & in 
the presence of the inigor., & the £4,000 by a 
cheque to the rntgor., as to which there was no 
proof that it was honoured : — Held : the payment 
of the £10,000 was a sufiicient consideration as 
against one claiming under a voluntary settle- 
ment. — Doe d. Barnes v, Rowe (1838), 4 Bing 
N. 0. 737 ; 1 Arn. 279 ; 6 Bcott, 525 ; 132 E. It. 
972. 

Annot'Uions : — Hontd. HiimbcrHton t\ Jones (1847), 16 
M. Sc W. 763 ; Doo d. Crowley v. Guttorldge (1848), 11 
y. li. 406. 

525 . .] — In 1857 an infant engaged to bo 

married wrote to his intended wife, promising 
that on coming of age ho would give her seven 
specified houses. The marriage took place in 
1859, after he came of age. in 1872 he executed 
a deed, not referring to any previous agreement, 
by which he conveyed the above & two other 
houses to trustees upon trust for his wife for life, 


— Crow v. Campbell (1884), 10 V. L. It. 
186.— AUS. 

k. Voluntary settlement on vn'/r — 
Subsequent mortgage.] — A. contracted 
in his own name to purchase certain 
land from B. Subsequently on A.’s 
direction B. conveyed the land to A.’s 
wife by a deed to which A. was not a 
party. Sc which recited that the land 
was purchased by a trustee tor the wife 
out of moneys belonging to the wife’s 
separate estate. The purchase money 
was in fact paid by A . : — Held : the 
transaction amounted to a voluntary 
settlement of the land by A. upon his 
wife within the meaning of 27 Eliz. 
c. 4, although A. was not a party to 
the conveyance Sc the interest of A.’s 
wife in the land was defeated pro 


tanto by a subsequent mlgo. of the 
land by A. for valuable consideration. 
— Huukrt v. Brown (1895), 16 

N. 8. W. L. R. 11.— AllS. 

l. Post-nuptial settlement with potter 
of appointment to wife — Secret appoint- 
ment for children — Subsequent mortgage 
without notice.} — Joshua v. Allxakok 
Bank or Bimla (1894), 1. (,L. It. 22 
Calc. 185.— IND. 

m. Settlement of wife*s freeholds — 
Reconveyance of life interest to wife — 
Subsequent mortgage by husband db 
wife.]-— By a post-nuptial settlement, 
lands, of which the wife, before the 
marriage, had been seized In fee, were 
settled, subject to successive life 
estates for husband Sc wife, upon the 


children of the marriage, reserving to 
the husband Sc wife power of revoca- 
tion, Sc power to charge the lands with 
£1,000. The husband Sc wife executed 
a subsequent settlement, in oonvoylng 
the lands In trust for the wife for bor 
separate use during their Joint lives. 
Sc, subject thereto, & to an annuity for 
tho survivor, in trust for the children 
of the marriage. Afterwards both 
husband Ac wife purported to mtge. 
the lands in fee. There were children 
of the marriage who, after the death 
of their parents, the mtgors., contended 
that the mtge. only affected the life 
estate llmitoa to their mother by the 
second settlement : — Held : the settle- 
ments were deeds for value, so that the 
xntge. could not prevail against the 
estates in remainder of tho children of 





, tlthi - tM _ - — » — after her death upon trust 

for life, & after the death of the sur- 
a u P° n ^ ru *^ 5 ® the wife should by deed 
£!L5* appoint, Sc in default of appointment, in 
toist for her in fee. He subsequently agreed to 
three of the houses, Sc the purchaser sued for 
fi PfSP® performance : — Held : the purchaser was 
entitled to specific performance , for as the settle- 
ment did not refer to any previous agreement, 
dealt with other property than that mentioned in 
the letter of 1857, Sc settled the property in a 
different way, there was no ratification in writing 
of the promise contained in that letter, Si the 
settlement therefore was voluntary, Sc void as 
against a purchaser for value. — T rowell v. 
Shenton (1878), 8 Oh. D. 318 ; 47 L. J. Ch. 738 ; 
38 L. T. 369 ; 26 W. R. 837, 0. A. 


Annotations : — Conid. fie Holland, Gregg v. Holland, [1902] 
2 Ch. 360. Mentd. fie Croasdoll & Cammcll Laird & Co. 
(1906), 76 L. J. K. 11. 769. 


626. Post-nuptial settlement for valuable con- 
sideration — Portion received at time of marriage.] — 

Woodie’8 Case (prior to 1607), cited Cro. Jac. 
158 ; 70 E. R. 138. 

Annotation : — Consd. Doo d. Otlcy v. Manning (1807), 9 
.Jfisuitff 60. 


627. Adequacy of consideration.] — A 

settlement made after marriage, for valuable con- 
sideration, for advancement of the issue, may be 
considered as a purchase, Sc defeat a subsequent 
purchaser ; Sc the value paid is not to be too 
strictly examined ; there being room for bounty. 

The question is whether this be a voluntary 
conveyance or not. Here is plain proof that £100 
wob paid the receipt being indorsed upon the deed 
for a consideration of £100 per annum; yet in 
marriage settlements things are not to be con- 
sidered so strictly there being room for bounty Sc 
every man ought to provide for his wife Sc family 
(Ixmn Taliiot, O.). — Junks v. Marsh (1731), 
(Jus. temp. Tail). 64 ; 25 E. It. (MM, L. (J. 

Annotation* Held. Fitsor t\ Fitxer (1742), 2 Atk. 511; 

Copiii v. Middleton (1817), 2 Mtuld. 410. 


028. .] — liuowN v. Jones, No. 178, ante . 

629. Settlement by husband of wife’s estate.] — 

White «\ Hansom, No. 187, ante. 

630. Contract between husband Sc wife — Mutual 
surrender of interests.] — A wife may, in many 
respects, enter into a contract for valuable con- 
sideration with her husband ; so conversely, a 
husband may become a purchaser from his wife 
of property belonging to her. 

A post-nuptial settlement of a wife's estate, 
whereby it is limited to the wife for her separate 
use for life, without power of anticipation, with 
remainder to the husband for life, with remainder 





to the children, etc., is not void as agoingf. a 
subsequent purchaser from the husband Sc wife, 
as a voluntary settlement under 27 Elis. c. 4, 
The modification, by the husband, of his life- 
estate in possession, Sc by the wife, of her inherit- 
ance, form a good Sc valuable consideration. — 
Hewison v . Negus (1853), 16 Beav. 694 ; 1 Eq. 
Rep. 230 ; 22 L. J. Oh. 655 ; 21 L. T. O. 8. 203 ; 
17 Jur. 567 ; 1 W. R. 262 ; 51 E. R. 909, L. JJ. 

Annotations : — Folld. Teasdale v. Braitbwalte 

Oh. D. 86 : fie Foster & Lister (1877), 6 Oh. D. 

Butler v . Butler (1886), 14 Q. B. D. 831. 

631. .] — By a post-nuptial settlement 

dated 1857, a wife’s real estate was settled upon 
the wife for her life without impeachment of 
waste, but not to her separate use, Sc after her 
death to the use of such persons as she should by 
deed or will, notwithstanding coverture, appoint, 
Sc in default of such appointment to the use of 
all the children of the marriage in equal shares 
as tenants in common. The estate was mortgaged 
in 1872, Sc the mtgee. had a power of sale, & 
subsequently entered into a contract for sale : — 
Held : the settlement was for valuable considera- 
tion as the positions of husband Sc wife with 
regard to the property were materially altered, 
he giving up his power ot preventing alienation 
during the coverture Sc his estate by the curtesy, 
Sc she reducing her absolute dominium to an 
estate for life with general power of appointment. 
The children also were purchasers . — He Foster & 
Lister (1877), 6 Oh. D. 87 ; 40 L. J. Ch. 480 ; 30 
L. T. 582 ; 25 W. R. 553. 

Annotations: — Consd. Welman v. Wclman (1880), 15 Ch. D. 

570 ; Sehreiber v. Dinkcl (1884), 54 L. J. Ch. 241. 

632. .] — In an action for specific 

performance of an agreement to sell certain free- 
hold property, a question arose as to whether a 
post-nuptial settlement was void under 27 Eliz. 
c. 4, as being a voluntary settlement. Previously 
to the settlement, the property had been settled 
on the wife for liie with remainder to the husband 
in fee, Sc the wife vvas absolutely entitled to a 
one -seventh share of certain other property. The 
settlement contained a recital in the following 
words : “ Whereas the said J. D. Sc E. D. are 
desirous that the hereinbefore-recited deed-poll 
should be altered, Sc that the property thereby 
settled should be resettled as hereinafter appearing, 
Sc also that the said one-seventh share of the said 
hereditaments at W., so as aforesaid vested in the 
said K. 1)., should be included in the new settle- 
ment intended to be hereby made,” Sc the wife 
purported to revoke the deed-poll mentioned, Sc 
to join with the husband in resettling the property 
upon trusts, giving the husband a life interest in 
the whole after her decease, Sc subject thereto 
upon trust for third parties : — Held : there was 
clear evidence of a bargain between the parties, 
Sc, as both husband Sc wife gave up something in 
order to make a resettlement, the settlement was 



the marriage ; also, the second settle- 
ment, operating as a revocation of the 
first, extinguished the general power to 
charge £1,000 thereby reserved. — 
fir liKM/s Estate (1882), 11 L. H. Ir. 
612. — • IR. 

n. Post-nuptial settlement in 

of doUTr — II ife executing — Subsequent 
salt for valuable consideration.]— h\ 
seised of the M. & D. estates, by a post* 
nuptial settlement executed In 1807, 
conveyed the D. estate to the use of 
himself in fee, free from his wife's 
dower, Sc conveyed the M. estate to 
the use ot himself for life, remainder to 


provide a jointure for his wife in Ucu 
of dower, remainders over in strict 
settlement Tho deed contained a 
covenant by F. that his wife would 
levy a fine to the uses of the deed. F.’s 
wife signed this deed, but died without 
having ever levied a fine, Sc without 
having ever been called on to do so : — 
Held : tho deed of 1807 could be sup- 
ported, as not merely voluntary, against 
subsequent purchasers for valuable 
consideration from F. — Buucb v. 
French (1855), 6 1. Ch. it. 246 ; 8 ir. 
Jur. 60. — IR. 

o. not executing — » Subse- 


mortffage tcithout notice .] — A 
person being entitled to tho reversion 
in foe of certain lands, assigned by post- 
nuptial settlement the lands to trustees 
In trust for himself for life Sc subject 
thereto to the intent that his wife, not 
a party to the deed should, in lieu of 
dower, receive an annuity for her life. 
Settlor subsequently mtged. the lands, 
no mention being made of the settle- 
ment, & afterwards died : — Held : as 
against the mtgees. the settlement was 
a voluntary deed Sc void ; Sc the alleged 
relinquishment of the wife's dower was 
not a valuable consideration for the 
settlement, as her dower still remained. 



not voluntary within the statute. — S ckreiber v . 

DtskSL (1886), 54 L. T. 911, 0. A. 

688. *1— Greek v . Paterson, No. 182, 

ante* 

See, also. No. 586, ante. 

634. Settlement by wife of property devised to 
her — with desire that she would settle it.]— Real 
estate was devised to a single woman with a 
declaration of a wish that if she should marry she 
would before marriage settle it to her separate use 
for life A to such uses as she should by will appoint. 
She married without a settlement, A afterwards, 
by an acknowledged deed expressed to be made for 
gi/ing effect to testator’s wish, the husband A 
wife conveyed the land to trustees during the life 
of the wife upon trust for her for her separate use 
without power of anticipation, A after her death to 
the use of her husband for life, with remainder 
to their children as therein mentioned. Subse- 
quently the husband A wife mortgaged the 
property without notice of the settlement : — 
Held : the settlement was tor valuable considera- 
tion, A not void as against the mtgee. under 
27 Eliz. c. 4. — Teasdale v. Braithwaite (1877), 
6 Oh. D. 630 ; 46 L. J. Ch. 725 ; 36 L. T. 601 ; 
25 W. R. 546, 0. A. 

Annotations : — Confd. Welman v. Welman (1880), 15 Ch. D. 

570 ; Sburmur t?. Sedgwick, CroBBfleld v. Shurmur (1883), 

24 Ch. D. 597. Folld. Schreiber v. Dinkel (1884), 54 

L. J. Ch. 241. Reid. Re FoBter & Lister (1877), G Ch. D. 87. 

635. Settlement of wife’s freeholds & leaseholds 
— Her leaseholds by sub-demise — Subsequent mort- 
gage by husband & wife.] — Shurmur v. Sedgwick, 
Crossfie ld v. Shurmur, No. 602, ante . 

Compare Part I., Sect. 3, sub-sect. 3, O., ante . 

iii. Who are within the Consideration . 

636. Heirs of settlor — Though Issue by second 
marriage.] — Settlement on marriage on husband 
A wife, lemainder to his heirs mole : — Held : not 
only a good conveyance as to the husband A wife, 
but as to the remainder to his heirs male, though 
this was not within the merit of the consideration, 
& he might marry another wife ; A the reason 
was all was looked on as one entire agreement. — 
Valens v. Wingfield (1653), cited 3 Keb. 82 ; 
84 E. R. 607. 

Annotation: — Reid. Scot v. Bell (1672), 3 Kcb. 82. 

-.] — Scot v. Bell (1672), 2 Ixw. 70 ; 
3 Keb. 82 ; S3 E. R. 451. 

Annotations : — Reid. Blount r. Doughty (1747), 3 Atk. 481 ; 

Hoe d. Hamerton r. Milton (1767), 2 Wlla. 356 ; Butter- 
field v. Heath (1852), 15 Beav. 408. 

638. Collaterals.] — Where a settlement is made 
by the father, or other lineal ancestor, in considera- 
tion of the marriage of his son, in such case all 
the remainders limited to his children A their 
posterity are within the consideration of that 
settlement ; but when it is made by a brother or 
any other collateral ancestor on his inter-marriage, 
there, after the limitations to his own issue, all 
the remainders limited to his collateral kindred are 
voluntary, A not within the consideration of the 
marriage settlement (Lord Hakdwicke, V . ). — 
Reeves r. Reeves (1724), as reported in 9 Mod. 
Rep. 128 ; 88 E. rt. 358. 


Pueci under Statute. 237 


639. Though 

Tonge, No. 666, post. 


Illegitimate.] — Heap 


v. 


640. .] — Trusts in a marriage settlement 

in favour of the children of a future marriage A 
of collaterals are purely voluntary. — Wollaston 
v. Tribe (1869), L. R. 9 Eq. 44; 21 L. T. 449; 
sub worn. Woollaston v. Tribe, 18 W. R. 83. 

Annotations : — Consd. Paul t?. Paul (1880), 15 Ch. D. 580. 
Reid. Welman v. Welman (1880). 15 Ch. D. 570 ; Tucker 
v. Bennett (1887 ), 38 Ch. D. 1. Mentd. Phillips v. Mulling* 
(1871), 7 Ch. App. 244 ; James v. Couohman (1885), 20 
Ch. D. 212. 

641. Settlement by father on son’s mar- 

riage — Remainder to other sons.] — 8t. Saviour’s, 
Southwark Case, No. 792, post . 

642. .] — Covenant in considera- 

tion of the marriago of his first son, to settle to 
him in tail, remainder to the second son, the 
consideration extends to the second son, A is not 
voluntary, nor void quoad purchasers. — White v. 
Stringer (Tenham’s (Lord) Cask) (1671), 2 Lev. 
105 ; 3 Keb. 322 ; 84 E, R. 744 ; sultnom. Teyniiam 
(Lord) v. Mullins, 1 Mod. Rep. 119. 

Annotation : — Retd. Hussol c. Hammond (1738), 1 Atk. 13. 


643. -.] — Reeves v. Reeves, No. 
638, ante. 

644. Brothers of settlor.] — A., on the 

marriage of his son, settled several lands in this 
manner, viz. as t*o part, to the use of himself for 
life, A after to the use of his son for life, then to 
his first A other sons in tail, A for want of such 
issue, to the use of pltf., who was his brother, A 
his heirs ; A as to trie other part of the lands, to 
the use of the son for life, A after to the use of the 
wife for her jointure, then to the first A other sons 
in tail ; A for want of such issue, to pltf. A his 
heirs ; the son A wife died without issue in the 
lifetime of A. A after their deaths A. got the 
settlement, A cut it in pieces ; but the counter- 
part was entire, A in the hands of A. A the bill 
was brought to discover it, A to have it preferred ; 
A the counterpart being confessed in the answer, 
pltf. obtained an order at the Rolls to have it 
brought into ct. ; A a motion was mado to have 
that order discharged, for that the remainder to 
pltf. was merely voluntary, A therefore he ought 
not to have any aid from a ct. of equity ; but the 
ct. would not discharge the order, but made the 
deed be brought, into ct., there to remain, A thereby 
hinder A. from selling the estate from pltf. — 
Brookhank v. Brookrank (1691), 1 Eq. Cos. 
Abr. 168 ; 21 K. R. 963. 

Annotations Could. Pul vert oft r. Pulvortoft (1811), 18 

Vch. 84. Reid. Bill v. Cure ton (1835), 2 My. Sc K. 503. 

$45. — Reeves v. Reeves, No. 

638, ante. 

646. .] — PULV EItTOFT V. PULVER- 

toft, No. 749, post. 

$47. .] — Johnson v. Legard, No. 

744, post. 

548. .] — M. 0., first tenant in tail 

under the w ill of his father, It. C. deceased (by 
which will estates in tail male in remainder were 
given to the devisor’s other sons, F. 0. AT. C.) 
before suffering a recovery*, executed a settlement 
on his marriage, by which he limited an estate for 


— Its Coptlan*s Estate (1892), 29 L. Tt. 
Ir. 199. — IR. 

PART II. SECT. 3. SUB-SECT. 2.— 

B. (e). UL 

638 L Collaterals .) — The comddera- 


of marriage will not operate to 
support limitations to collateral* in a 
marriage settlement, which, therefore, 
m against subsequent purchasers for 
value arc voluntary tc void. — Stack- 
POOLE V. STACKPOOLE (1843), 2 Con. 


Sc Law. 489 ; 6 I. Eq. R. 18. — IR. 

p. Issue of second marriage — 
Limitation to daughters.)— Jte Cullin'* 
Estate (1864), 14 I. Cb K. 506; 
16 Ir. Jur. 117. — IR. 



tototi imi evidence (hereof: 

A ilH « , * 


Ufo to himself, with remainders to the first A other 
sons ot the marriage, in tail male, remainders to 
his brothers, P. 0. i T. 0. for life, with remainders 
to their first A other sons in tail male 5 A after- 
wards suffered a recovery, mortgaged the settled 
estate to B. P., & died without issue male. C. 0., 
son of T. 0. (F. 0. having died without issue) 
entered upon the estate, suffered a recovery, A 
died, leaving M. 0. applt., his eldest son. Bill of 
foreclosure by B. P. resisted by M. C. applt., 
the question being, whether 0 . 0 ., applt. ’s father, 
was entitled under the will of R. C. or only as a 
volunteer under the settlement, by M. 0. the first 
tenant in tail : — Held : there was no substantial 
distinction between tenant in fee & tenant in 
tail, who had it in his power at any time to acquire 
the fee ; the brothers A their sons took new estates 
under the settlement, which were voluntary, A 
void as against the subsequent mtgee. for valuable 
consideration. — Coumick v . Thapaud (1818), 6 
Dow, 00 ; 3 E. It. 1390. 

Annotation : — Apld. Do Mestro v. West, [1891] A. C. 264. 

649. Nephew— Remainderman In default 

of Issue.] — (l) A., seised in lee, on his marriage 
covenanted to settle the premises on himself & 
his wife, A on the issue of the marriage, remainder 
to his nephew in fee : — Held : the remainder in 
fee was voluntary, A not supported by the con- 
sideration of that marriage or of the marriage 
portion. 

(2) A. the father A B., the son on the marriage 
of B. articlod to settle land on B. A his wife for 
their lives, remainder to their issue, remainder to 
the nephew in foe : — Held : if A. had the sole 
interest, the limitation to the nephew was volun- 
tary ; wpiw if the father A son had each some 
interest. — Onooon r. Hthodk (1721), 2 1\ Wins. 
216 : 10 Mod. Rep. 633 ; 24 E. R. 710, L. V. 

Annotations :— As to (1) Retd. Hale r. Lamb (1764), 2 Eden, 
802; Jones v. Boulter (1786), 1 Cox, Kq. Cm. 2H8 c; 
Price r. Jeuklns (1870). 4 Ch. D. 483. As to (2) Raid. 
Stephens v. Trueman (1747), 1 Ves. Son. 73; Hoe d. 
Hamorton v. Milton (1767), 2 Wil*. 360. Generally, Retd, 
llkcil v. Beane (1749), 1 Vos. Son. 216 ; Eh t wick t*. Caitlaud 
(1793). 5 Term Kep. 420; Clarke v. Wright (1861), 6 
II. & N. 849. 


650. Settlement by wife — Remainder to 

her brothers A sisters.] — Oottkrell v. Homer, 
No. 741, post. 


661. Issue of second marriage.]— Consideration 
of a former marriage extended to the second. — 
Jenkins v. Keymis (1661), 1 Lev. 150 ; Hard. 


395 ; 83 E. R. 343. 

Annotations: — Rxpld. Osgood v. Stroud (1724). 10 Mod. 
Hop. 533. Comd. Price v. Jenkins (1876), 4 Ch. D. 483. 
Reid. Norfolk’** Cage (1681), 3 (an. in Ch. 14 : Evelyn r. 
Evelyn (1731), 2 P. Winn. 659 ; Goring r. Nash (1744), 
3 Atk. 186 ; Jones r. Iioulter (1786), 1 Cox, Eq. Caa. 
288 ; Doe d. Utley v. Manning (1807), 9 Ea»t, 59 ; Sutton 
v . Chotwynd (1817). 3 Mor. 249 : Doe d. Nowell v. Koakc 
^1895), 2 Bing. 497 ; Clarke v. Wright (1861), 6 H. & N. 


652. .] — A consideration paid on one 

marriage extends to the issue on another marriage. 


—Jenkins KBrnap (l«68), 1 Rep. Oh. 275; 
1 Oaa. in Oh. 108 } 1 Lev. 237 ; 21 E. R. 671, 


L. 0. 


Al Hoo aH Sii Qwxfi ?• Stroud (1724). 10 Mod. Rep. 
533. Rtid. Evelyn v. Evelyn (1731), 2 P. Wms. 659 • 
Goring ;♦ Nash (1744), 3 Atk. 186 ; Sutton t>. Chetwynd 

(1817/s 3 M6L 249* 


653. Limitations Interposed between limi- 

tations to sons A daughters of first marriage.]— 

limitations in a marriage settlement in favour of 
the issue of a second marriage by the settlor : — 
Held: good against a purchaser for a valuable 
consideration ; such limitations being interposed 
between the limitations to the sons of the first 
marriage & the daughters of such. — Clayton v. 
Wilton (Earl) (1813), 3 Madd. 302, n. ; 6 
M. & S. 07, n. ; 60 E. R. 610. 

Annotations: — Conad. Clarke v. Wright (1861), 6 H. & N. 
849 ; Price v. Jenkins (1876), 4 Ch. D. 483. Expld. De 
Mestre v. West, [1891] A. C. 264. Reid. Gale v. Gale 
(1877), 6 Ch. D. 144 ; Mackie v . Herbertson (1884), 9 
App. Cas. 303 ; A.-G. v. Jaoobs-Smlth, [1895] 2 Q. B. 
341 ; Meredyth v. Meredyth, [1895] P. 92. 

654. .] — A., having the fee simple of an 

estate, on his marriage settled it to the use of 
self for life, remainder to trustees for one hundred 
years to secure wife’s jointure ; remainder to 
other trustees for five hundred years, for raising 
portions ; remainder to the use of first A other 
sons of the marriage in tail male ; remainder 
to first A other sons in tail male of any other 
marriage ; remainder to the use of divers persons 
for life, etc. ; with ultimate remainder to A., his 
heirs & assigns for ever. A., having no issue, 
executed a mtge. of part of the estate to B., & 
created a term of five hundred years for securing 
the money lent ; A. died without ever having had 
any lawful issue ; A B. filed his bill to have the 
limitations, subsequent to thoso for the benefit 
of A.’s issue, declared voluntary as against him. 
The ct. made a decree in favour of the security. — 
Gray v. Lkoard (1831), 9 L. J. O. S. Ch. 80. 


655. .] — Wollaston v. Tribe, No. 640, 

ante. 


656. Issue of former marriage — Settlement by 
widow.] — A widow r who had two children by a 
former husband, A these two children, each of 
them a child, A being entitled after the death of 
her mother, to certain freehold, copyhold, A lease- 
hold estates, by articles before her second marriage, 
to which her husband was a party, A with his 
consent, covenanted that trustees should stand 
seised of the freehold, copyhold, A leasehold 
estates, if no issue of the marriage, in moieties ; 
one to pltf., her grandson, his heirs A assigns, the 
other to her granddaughter in fee ; provided, if 
there should be any child or children of the 
marriage, such child or children, to have an equal 
share of the said estates with the grandson A 
grand -daughter. The husband A wife afterwards 
mortgaged the estates to persons who had notice 
of the articles. Declared that the articles are no 
voluntary agreement, but a binding one, A it was 
not fraudulent A void against subsequent pur- 
chasers or creditors. — Newstead r. Searle (1737), 


•56 1. Issue of farmer marriaoe — 
Settlement by widow.) — Where a widow 
who contemplated second marriage, 
nettled certain of her property on her- 
self for life, & after her death on two of 
her children by a former marriage, in 
consideration of hor intended marri- 
age ; — Held : the trusts in favour of 
cue children of the former marriage 
were not within the marriage considera- 
tions, It the children were mere 


volunteers ; the provisions made in 
their favour were not made for valuable 
consideration, A as to real estate could 
be avoided by 27 Elii. c. 4, by a sub- 
sequent conveyance to a purchaser. — 
National Trcstebs Kxbcutors & 
Agkncy Co. or Australasia. Ltd. v . 
U. (1893), 19 V. L. It. 132.— AUS. 

q. Issue of marriage.) — Where, by 
a post-nuptial deed, a sum of money 


which had been charged on land, & 
was the property of the wife, was 
settled in trust for the husband for 
life, with remainder to his wife A their 
issue ; & the husband, after the death 
of his wife, joined by the issue, mtged. 
the entire charge to A. A B., who, at 
the time, were solrs. for him a his 
Issue, ft who had notice of the settle- 
ment : — Held : mtge. deed was set adds 
as far as it affected the issue ; it being 



Part II.— Impeachable by Subsequent Purchasers under Statute. 239 


West temp. Hard. 287 ; 1 Atk. 265 ; 26 E. R. 
942, L. 0. 

Annotation! Apld. Doe 4. Bothell t>. Martyr (1805), 1 Boa. 
6c P. N. R. 832 : Wright v, Dickenson (1861), 4 L. T. 21. 
Gansd. Price v, Jenkins (1876), 4 Ch. D. 483. Apld. Gale 
e. Gale (1877), 6 Ch. D. 144. Consd. Re Camoron 3c Wells 
(1887), 37 Ch. D. 32. Expld. De Mestre v. West, (1801) 
A. C. 264 : A.-G. t>. Jacobs -Smith, [18951 2 Q.B. 341. 
Reid. Goringe. Nash (1744), 3 Atk. 186; Blount v. 


U. V>. uu u | uuuo v* jjuaiuui i ou; t i vua» . 

288 ; Doe d. Otley r. Manning (1807), 0 East, 59 ; 'Smith 
v. CberriU (1867), L. R. 4 Eq. 390 ; Maokie v. Herbertson 
(1884), 9 App. Cas. 303 ; Tucker v. Bennett (1887), 38 
Ch. D. 1. Mentd. Holliday v. Overton (1852), 15 Boav. 
480. 


657. .] — The performance of a cove- 

nant by a widow on her second marriage to convey 
property for the benefit of her children by a former 
marriage, if made in pursuance of an agreement 
between her Sc her intended husband, will be 
enforced at the suit of those children, & is an ex- 
ception to the general rule that the performance 
of a covenant cannot be enforced by volunteers. — 
Gale v. Gale (1877), 6 Ch. D. 144 ; 46 L. J. Ch. 
809 ; 36 L. T. 690 ; 25 W. R. 772. 

Annotations : — Reid. Gandy v. Gandy (1885), 30 Ch. D. 67 ; 
Re Camoron & Wells (1887), 37 Ch. D. 32; Tucker v. 
Bennett (1887), 38 Ch. D. 1 ; A.-G. v. Jacobs-Smith, 
[1895] 2 Q. B. 341 ; Morcdyth v. Meredyth, 11895] P. 92. 


658. Settlement by widower.] — Price 
Jenkins, No. 597, ante. 


659. .] — The principle of Newstead 

v. Searle, No. 656, ante , whereby limitations 
contained in the marriage settlement of a widow 
in favour of her children by a former marriage are 
not treated as voluntary, will not be extended to 
the like limitations in the marriage settlement; of 
a widovrer. By the settlement made on the 
second marriage ot a widower, land belonging to 
him was conveyed in trust for Ids children by his 
first wife absolutely. Sc personalty belonging to 
the second wife was settled on trusts for her 
benefit. The husband afterwards mortgaged the 
land : — Held : the settlement of the land was 
voluntary, Sc therefore void as against the mtgeo. 
under 27 Eliz. (c. 4.). — He Cameron Sc Wells 
(1887), 37 Ch. D. 32 ; 57 E. J. Ch. 09 ; 57 E. T. 
645 ; 36 W. R. 5. 

Annotations : — Folld. Carruthors v. Poako (1911), 55 Sol. Jo, 

291. Retd. Do Mestre v. West (1891), 64 L. T. 375 ; 

A.-G. v. Jacobs -Smith, [1895] 2 Q. B. 341. Mentd. A.-G. 

v. Chapman, 11891] 2 Q. B. 526. 

660. Illegitimate child of settlor.] — A widow, 
the owner of property, having an illcgitimote 
child, contemplated a second marriage. Sc by a 
marriage settlement, dated May 17, 1830, made 
between herself, her intended husband, Sc trustees, 
it recited that it had been agreed that the property 
should be released, Sc conveyed as therein men- 
tioned, which was to the separate use of the wife 
for lite, remainder to the use of the intended 
husband for life, remainder to the illegitimate 
child absolutely. The marriage took place, Sc 
the husband Sc wife afterwards mortgaged the 
property. After their death the illegitimate child 
brought this action of ejectment to recover the 
property from those claiming under the mtgee. : — 
Held : the limitation in favour of the illegitimate 
child, contained in the marriage settlement, was 
not void as against the subsequent mtge. by 


9 

4 


27 Eliz. c. 4, Sc therefore pltf, was entitled to 
recover. — Clarke v. Wright (1861), 6 II. & N 
849? 30 L. J. Ex. 113; 7 Jur. n!’ S. 1032 ; 

r *m at 67 i ; nom * Wrioht v. Dickenson, 

L* T • 21, Ex . Ch. 

Annotations : — Contd. Prioo t>. Jenkins 
Tucker e. Bennett (1887), 38 Ch. D. .. in3 

t*. West, [1891] A. C. 264. Retd. Smith t*. Cborrlll 
L. R. 4 Eq. 390 ; Gale v. Golo (1877), 0 Ch. 1). 144 ] Re 
D ’Anglian, Andrews v. Andrews (1880), 15 Ch. D. 228 ; 
Mackle v, Herbertson ( 1 884 ), 9 App. Cas. 303 ; Re Cameron 
& Wells (1887), 37 Ch. D. 32 : Godfrey u. Poole (1888), 13 
App. Cas. 497 ; A.-G. v. Jacobs-Smith, [1895) 2 Q. 11. 341. 


kins (1870), 4 Cb. D. 
u D. I. Overd. l)e 


661. Husband’s illegitimate Issue.] — A limita- 
tion in a marriage settlement in favour of the 
settlor’s illegitimate child Sc his issue, not being 
within the marriage consideration, may be de- 
feated by a subsequent conveyance by the settlor 
to a purchaser for value ; unless such result 
would involve the defeat of other limitations 
within the marriage consideration. Special agree- 
ment between the parties thereto in favour or the 
limitation, acceptance by one of the parties of 
different interests in the settled property from 
those which the law would have given, omission 
to provide therein for all or some of the issue of 
the marriage, are insufficient to support such 
limitation against a purchaser for value. — D e 
Mestre v. West, [1891 ] A. O. 264 ; 60 L. J. P. C. 
66 ; 64 L. T. 375 ; 55 J. P. 613, P. C. 

Annotation : — Ref d. A.-G. t*. Jacoba-Smitb, ri895] 2 Q. B. 

341. 


662. Illegitimate collateral relation.] — Heap 

v. To NOE\ No. 666, post. 

663. Strangers.] — Sctton v. Chetwynd, No. 
207, ante. 


664. Remainder to In default of issue.] — 

Gray v. Legaud, No. 654, ante . 

Compare Part I., Sect. 3, sub-sect. 3, E., ante. 

(d) Family Arranyemeids. 

665. General rule.] — Deeds in the nature of 
family arrangements are exempt from the rules 
applicable to other deeds ; the consideration for 
the former being partly value. Sc partly love Sc 
affection. — Pershe v. Perssk (1840), 7 01. Sc Fin. 
279 ; West, 110; 4 Jur. 358 ; 7 K. R. 1073, IT. h. 

Annotation: — Retd. Willlama v. Williams (1805), 2 Drew. 6c 

8m. 3 78. 

666. Who are within the consideration — Legiti- 
mate Sc Illegitimate children — Other than enlld 
whose rights disputed.] — (I) A deed conveying the 
property of an intestate, upon trusts, in pursuance 
of an agreement for the division of such property, 
made soon after the death of the intestate, between 
his sister Sc heircss-at-law, her husband, Sc her 
illegitimate son, Sc which agreement was founded 
on the supposition that the intestate had made 
a will disposing of his property in favour ol the 
illegitimate son, which will had not been found : 
— Held : not to bo voluntary within 27 Eliz. c. 4 ; 
but supported Sc enforced against the heiress-at- 
law Sc her husband, Sc also against subsequent 
purchasers from them for valuable consideration 
with notice of the trust deed. 

(2) Under the agreement Sc trust deed other 
children of the sister Sc heriess-at-law, both 


fraudulent as against them. — Asns v. 
Lows (1833), Hayee & Jo. 287.— IR. 

r. .1 — A woman, pos oooned 

of certain lands. In contemplation of 
her marriage assigned them by deed 
to a trustee, to hold tor tier life 


& after her decease for the use of the 
children of the marriage. A child was 
born of the ma triage. Before her death 
the mother sold the property of the 
cestui que trust to pltf., who endeavoured 
to sell : — Held : the trust deed was not 


voluntary 8c void against pltf. pur- 
chaser ; & the mother had no autho- 
rity to sell, so as to deprive the cestui 
trust ot his right In remainder after 
life estate. — jRanirr v. Heart 
(1890), 7 Nttd. L. R. 431.— NPLD. 
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Sect. 3. — Fraudulent intent and evidence thereof : 
Svb-eecL 2 , B , (d), (e) & (/).] 

legitimate A illegitimate, besides the child in 
whose favour it was suggested that a will might 
have been made, took interests in the property 
of the intestate : — Held : the deed was not volun- 
tary as to such other parties, but they were within 
the consideration ot tne family contract. 

(3) The cases in which collaterals are not within 
the consideration of a marriage settlement, proceed 
upon the ground that the wife cannot be con- 
sidered to stipulate on the part ot the relations 
of the husband ; but limitations in favour of 
collaterals are supported, if thero be any party 
to the settlement who purchases on their behalf. — 
Heap v. Tonge (1851), 9 Hare, 90 ; 20 L. J. Oh. 
601 ; 68 E. It. 427. 

Annotation* : — A 8 to (1) Raid. Bolt r. Btandieb (1803), 2 
New Hep. 573, A 8 to (3) Conid. Clarice t?. Wright (1801), 
0 II. Sc N. 849. Eefd. Ford v. Stuart (1852), 15 Bcav. 403. 

\ generally . Family Arrangements. 

(e) Consideration ex post facto . 

667. General rule.] — (1) Lease was made by 
bond in trust to the use of his daughter if marriage 
be had with A., if not to raise £2,000 for her if 
sho married with consent of J. 8 . if J. S. were living 
at the time of the marriage. 

This lease for maintenance of his daughter is 
a voluntary conveyance ; but if it were for raising 
a portion for such person as sho shall marry, after 
marriage this is a conveyance for valuable con- 
sideration ( per Ouu). 

(2) A fraudulent conveyance may become a 
good one ; as if the feofTee convoys it over for 
value before the footTor conveys it, the feoffee 
of tho feoffee shall hold it against the feofTee of 
the feoffor (per Cur). — Prodoer v. Langilam 
(1663), 1 Keb. 480 ; 1 Sid. 133; 83 E. It. 1068. 

Annotations : — As to (1) Conid. Brown v. Carter (1801), 
5 Ves. 862 ; Doe d. Otlcv v. Manning (1807), 9 Kawt, 59 ; 
Clarko r. Willett (1872), L. It. 7 Kxeh. 313. Raid. 
Halifax Joint Block Banking Co. r. Olod hill. [1801] l Ch. 
31. As to (2) Apprvd. George v. MUbaiike (1803), 9 Ve«. 
190. Rxpld. Halifax Joint Block Banking Co. v. Ulcdhill, 
(1891) 1 Ch. 31. Raid. l»urt v. Kllason (1800), 1 Font, 
92; Doo d. Newman v. ItiiHhnm (1852), 17 6. B. 723 ; 
Payne t\ Mortimer (i860), 1 GlfT. 118 ; He Williams & 
Parry’s Contract (1895), 72 L. T. 800 ; Harrods ». Stanton, 
110231 1 K. B. 510. 

00 g, .] — Fraudulent conveyance purged 

by a good one. 

Jf a conveyance be made by fraud, A afterwards 
the land is conveyed over upon valuable con- 
sideration, bond fide , the fraud is purged (Holt, 
O.J.). — Porter t’. Clinton (1693), Comb. 222 ; 
90 E. It. 441. 

669. .] — A voluntary bond assigned for 

value is entitled, in the administration of assets, to 
stand on the same footing as a bond originally 
given for value. — P ayne v. Mortimer (1859), 

4 Do O. A J. 447 ; 28 L. J. Ch. 716 ; 33 L. T. O. S. 
293 ; 5 Jur. N. S. 749 ; 7 W. It. 646 ; 45 E. It. 
173, L. JJ. 

Annotations : — Comd. Halifax Joint Stock Banking Co. e. 
Uiodhill, [1801] 1 Ch. 31 ; He Williams & Parry’s Contract 
(1895), 72 L. T. 809. 

670. •] — Deft, having executed a voluntary 

conveyance, agreed to sell the property com- 


prised in it to pltf., who paid a deposit. I*ltf, 
refused to accept the title, A sued for the deposit : 
— Held : deft, could not make a good title, first, 
because the voluntary conveyance might have 
since been confirmed by a consideration, A its 
invalidity therefore depended on a doubtful state 
of facts ; A, secondly, because deft, could not 
compel pltf. to concur in defeating the previous 
conveyance, A making a good title to himself ; 
A pltf. was therefore entitled to recover the deposit. 
— Clarke v. Willott (1872), L. R. 7 Exch. 313 ; 
41 L. J. Ex. 197 ; 21 W. R. 73 . 


Annotations : — Conid. Re Briggs & Spicer, [1891] 2 Ch. 127. 
Rlfd. Noyes v. Paterson (1803), 8 R. 323. 


671. .]— Purchasers from the trustees of a 

voluntary settlement of freehold lands objected 
to the title on the ground that under Bkpcy. Act, 
1883 (c. 52), s. 47, the settlement woula be void 
as against the trustee in bkpcy. of the settlor, 
if he should become bkpt. within two years of the 
date of the settlement, A would be void if he should 
become bkpt. within ten years of such date, unless 
the “ parties claiming under the settlement ” 
could show that the settlor was at the time of 
making the settlement able to pay all his debts 
without the aid of the settled property ; — Held : 
although a good title might possibly be made 
through the concurrence of the settlor, by his 
conveying to the purchasers A their paying the 
purchase-money by his direction to the trustees, 
yet such a title could not be forced upon unwilling 
purchasers ; ( 1 ) because the ct. would not assist 
a settlor to got rid of his own settlement ; A (2) 
because there was no means of ascertaining con- 
clusively that the settlement was not in reality in 
the first instance, or had not subsequently become, 
a settlement for value. — Re Briggs A Spicer, 

! 1891] 2 Ch. 127 ; 60 h. J. Ch. 514 ; 64 L. T. 187 ; 
55 J. P. 278 ; 39 W. R. 377 ; 7 T. L. R. 274. 

Annotations : — As to (2) Refd. Mogrldge v. Clapp, [1892] 
3 Ch. 382 ; He Vannittart, Ex p. Brown, [1803] 2 Q. B. 
377 ; He Carter & Keudcrdlntvs Contract, (1897] 1 Ch. 
7 76 ; He Handman &; Wilcox’t* Contract, [1002] 1 Ch. 599. 
Generally, Mentd. He Hart, Ex p. Green, [1012] 2 K. B. 257. 


672. .] — The conditions of sale of a 

freehold estate provided that the title should 
commence with a conveyance on sale dated 1892 
deducing the title by recitals from 1844 ; that 
it appeared from such recitals that on payment 
off of a mtge. in 1808 no reconveyance was 
executed, A that in that year the estate, which 
was in fact of freehold tenure, was assured to the 
vendor at the sale in 1892 by a form of assurance 
applicable only to copyholds, A that the purchaser 
should raise no objections in respect of these 
matters or require the legal estate, if outstanding 
to be got in, but should be satisfied with the 
recitals. By the deed of 1892, which recited that 
by a voluntary settlement of 1868 the settlor 
covenanted to surrender the estate, which was 
subject to a mtge. by £700, to the use of trustees 
of the settlement upon trust for sale, to pay off 
the mtge. A thereupon to cause the estate to be 
conveyed or surrendered so as to vest in the trustees 
freed from the mtge., the estate was conveyed by 
the trustees to the predecessor in title of the present 
vendor. The mtge. was paid off, but no reconvey- 
ance was executed. The estate was purchased by 
the auctioneer at the present sale, who refused to 


PART 11. SECT. 8, SUB-SECT. 2. — A become indefeasible by any subse- 

B. (a). quent sale by settlor, by aettlee expend- 

0S7 t. General rule .) — A settlement log money in erecting buildings on the 

voluntary in its Inception may have Innd with the knowledge of settlor, 

an ex post facto oonslderatlon supplied, though the settlement contem- 


plated no such expenditure. — G ood- 
boot v. Miller (1893), 19 V. L. R. 
58 L— A US. 

•S7J1. .] — Fobstth r. Linton 

(1893), 14 X. 8. W. L. R. 233.—AUS. 
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complete. Upon summons by the vendor under 
the Vendor & Purchaser Act, 1874 (c. 78) : — 
Held : the purchaser was told he would not get the 
legal estate ; although he might claim the legal 
estate by reason of the convenant to surrender & 
the declaration of trust for sale, he could not call 
upon the original settlor to pass the legal estate ; 
but value had attached to the voluntary settle- 
ment by virtue of the subsequent sale in 1892 for 
valuable consideration ; & the equitable title of 
the purchaser would be a sufficient answer to any 
claim in ejectment by the heir or devisee of the 
original settlor, & the purchaser therefore got a 
good title according to the conditions . — Re 
Williams & Pahuy’s Contract (1895), 72 L. T. 
809 ; 13 R. 574. 

673. Marriage of grantee.] — Prod ms it r. 
Languam, No. 007, ante. 

674. -.] — Kirk v. Clark, No. 005, ante. 

675. Mortgage without consideration — Assign* 

ment by mortgagee for consideration.] — Upon 
an assignment of a mtge. made by K. in 1059, A 
after by divers mean assignments vested in N., 
exor. of S., it was objected that it did not appear 
that any money was paid upon the original mtge., 
& therefore it was fraudulent ; & it being 

fraudulent in the creation, though 8. paid a 
valuable consideration, yet this would not purge 
the fraud, & make it good against deft., who 
was a purchaser bond fide , & for a valuable con- 
sideration. 

The first mtge. was good between the parties, 
& being so, when the first mtgee. assigns for a 
valuable consideration, this is all one, as if the 
first mtge. had been upon a valuable consideration, 
for now the second mtgee. stands in his place, 
A therefore is within the proviso of 27 Eliz. c. 4. 
No mtge. bond fide f & upon good consideration, 
shall be impeached by force of this Act ; but 
it shall stand in such force, as before the Act 
made ; & if this proviso does not extend to the 
case, to what case shall it extend ? (IIolt, C.J.). — 
Newport’s Case (1094), Skin. 123; IIolt, K. 13. 
477 ; 90 E. It. 188 ; sub nom. 8martlei\ Williams, 
3 Lev. 387. 

Annotations : — Mentd. Birch r. Wright (1786), 1 Term Rep. 

378 ; Tinkler v. Walpole (1811), 14 East, 220. 


( / ) Consideration not Expressed . 

676. General rule.] — — Where a settle m ent is 

expressed to be made in consideration of natural 
love & affection, & no other consideration is 
expressed in the deed, evidence is admissible to 
prove that valuable consideration was given for 
the settlement, but such evidence must be most 
conclusive in order to induce the ct. to uphold tho 
settlement as against a subsequent mtgee. for 
value, even though tho latter had notice of the 
settlement. — L evy t\ Creighton (1871), 31 

L. T. 1 ; 22 W. R. 005, L. JJ . 

677. Services rendered — Admissibility of evi- 
dence.] — G ully v. Exeter (Bp.), No. 571, ante. 

678. Nominal consideration expressed — Evi- 
dence aliunde of real consideration.] — The state- 
ment in a deed of settlement, executed after 
marriage, was that it was made in consideration 
of 5 »., & divers other good & valuable considera- 
tions : — Held : this statement did not, os against 
strangers to the settlement, amount to evidence 
that it was not voluntary ; & a deft, claiming 
against it as a purehiiser for valuable considera- 
tion, insisting that the settlement was fraudulent 
& void under 27 Eliz. o. 4, the ct. directed an 
inquiry whether the settlement was founded on 
any A what valuable consideration. —Kelson v. 
Kelson (1853), 10 llare, 385 ; 22 L. .1. Oh. 715 ; 
20 L. T. O. 8. 257 ; 17 Jur. 129 ; 1 W. U. 113 ; 03 
E. R. 970. 

679. Post-nuptial settlement — Valuable con- 
sideration In fact given.] — The owner of a freehold 
estate, which was worth, beyond a mtge. to which 
it was subject , about £1,300, was persuaded by K., 
a relative of his wife, to make a post-nuptial 
settlement of it on his wife & children. As an 
inducement to do this, K. agreed to advance him 
£150 on his promissory note to meet the interest 
on the mtge., which was then in arrear. Tho settle- 
ment was accordingly prepared & executed, but 
no mention was made in it of the advance of 
£150: — Held: on a bill filed by a subsequent 
mtgee. to establish priority over tho settlement, 
tho advance of tiie £150 was a sufficient valuable 
consideration to support the settlement under 
27 Eliz. c. I.~ Bayhpooljc v. (Jollins (1871), 


873 i. Marriage of grantee.]— Where 
a voluntary settlement has boon made. 
Sc a person intorontod under tho settle- 
ment has married, if the existence of 
the settlement bus t>ecn an inducement 
to the marriage, the interest, of such 
person cannot be defeated by a sub- 
sequent sale for value by settlor, 
though tho inducement to marriage 
was not with the privity or knowledge 
of settlor.— CJa A PM AN t?. ltOHERTHON 
(1887), 13 V. L. R. 682.— AUS. 

873 ii. .} — A conveyance of land 

voluntary in its inception may have a 
valuable consideration supplied ex jtost 
facto , as, by a person marrying the 
voluntary donee on the faith of the 
conveyance, or of a promise by donor 
that he would do nothing to defeat 
the conveyance ; Sc, when such ex post 
facto consideration is supplied, a sub- 
sequent bond fide sale by donor to a 
purchaser for value will have no effect. 
— O’Connell v. O’Connell (1824), 
20 V. L. It. 253.— AUS. 

878 Hi, .) — Greenwood r. Lut- 

man, 11815] 1 I. It. 266.— 1R. 

*. Prior mortgage.] — A father, 

before his second marriage in 1832, 
executed three bonds with warrants 
of attorney to confess Judgments, 

J — VOL. XXV. 


to trustees, its provisions for his 
three daughters of h»s first marriage, 
lit 1843 the father mtgod. the lands in 
settlement. Sc in 1814 granted un 
annuity out of them, in 1853, on the 
marriages of two of the daughters, tho 
Judgments were sottled for valuable 
consideration : —Iiel<t : the judgments 
wore voluntary ; although they liecame 
Judgments for vuluo, cm the execution 
of tne daughters* marriage settlements, 
they did not beeomo valid by relation 
against the mtgee. Ac annuitant. — 
O'Donovan v. Uoukrm (186H), 7 

1. Cb. 11. 496 ; 10 Ir. Jur. 291.— IR. 

t. Subsequent failure, of considera- 
tion .] — The failure by matter ex post 
facto of what was at the date of a con- 
veyance of land sufficient to constitute 
a consideration for it of value, will not 
operate retrospectively so as to render 
the conveyance liable to be defeated 
under Covinous & Fraudulent Convey- 
ances (Irish) Act, 1634 (c. 3), by a sub- 
sequent conveyanoo for value of the 
same land by the same grantor for other 
uses. — 1’AOBT v. Raukt (1H82), 9 L. R. 
Ir. 128.— IR. 

PART II. SECT. 8, SUB-SECT. 2.— 

B. (f). 

a. Nominal consideratUm c 


- - Evidence of no consideration.] — 
Deft., being owner of tho equity of 
redemption in lands, coveyed them 
directly to his wife for a consideration of 
$100, the receipt of which was acknow- 
ledged in the margin Ac body of tho 
d<Mjd. lUtf. who claimed by convey- 
ance from the wife brought this action 
to recover tioKscsslon from deft., who 
(»m1 ended that tho deed to his wife 
had boon mode without consideration 
Ac was void, l'ltf. purchased bond fide 
without notice of there having been no 
consideration : - Held : under 49 Viet. 

c. 20, n. 10 (O), tho acknowledgment 
of tho consideration In the deed autho- 
rised pltf. to deal on tho footing of its 
having been paid 141011 execution, Ac 
deft, could not now dispute tho con- 
sideration. — JONKH V . McUUATU (2) 
(1888), 16 O. R. 617.— CAN. 

679 i. Post-nuptial seUlcmcnl — Valu- 
able consideration in fart given.) — Don 

d. Lawrence r. Stalker (1848), 6 
U. O. It. 346.— CAN. 

b. Quit claim without covenants — 
Orunlor without title .) — M. made a 
vol un tary deed of certain land to L. 
At that time Al. had no title to the 
land, it having been previously sold 
for taxes Ac conveyed by sheriff's decnl 
to Ii, There* were no reclals or 

It 
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Sect . 3. — Fraudulent intent and evidence thereof : 
Sub-sect, 2| B, (/), Sc C, Sect * 4; Sub-sects, 1 
2, A., Sc B 

6 Ch. App. 228 ; 40 L. J. Oh. 289 ; 25 L. T. 282 ; 
35 J. P. 517 ; 19 W. R. 303, L. 0. 

Annotations : — Retd. Roster v. Williams (1875), L. R. 20 Eq. 
210 ; Crossman v. R, (1888), 18 Q. B. D. 256. 

Sec , generally, Deeds, Vol. XVII., pp. 334 cl seq. 
C, Gifts to Charities, 

Sec Charities, Vol. VIII,, p. 282, Nos. 558, 559. 


Sect. 4.— PURCHASERS WHO MAY IMPEACH. 

Sub-sect. 1. — In General. 

680. Purchasers for good consideration — 
Necessity for consideration.] — II a man makes a 
lease by fraud, & afterwards makes another 
lease bond fide [not for any fine, or rent reserved 
or any other valuable consideration], the second 
lessee shall not avoid the first lease. 

A fraudulent conveyance is not made void 
against all, but only against those who afterwards 
come to the land upon good consideration (Ander- 
son, J.). — Upton v . Gasset (1595), Cro. Eliz. 
443 ; 78 E. R. 085. 

Annotations: — Expld. Taylor i\ Jones (1743), 2 Atk. 600. 
Reid. Twyno’s Cuse (1602), 3 Co. Rep. 80 b ; R. v. Notting- 
hutn (1600). Lane, 42 ; Roe d. Hamerton v, Mitt on 
(1767). 2 \V11 h. 356 ; Cools v. Middleton <1817), 2 Madd. 
410. Mentd. Barton v. Vanhoythuyson, Stone v, Vanhey* 
thuyscu (1853), 11 Bare, 126. 

681. .] — A. in 1083, makes a volun- 

tary settlement of an estate, subject to some 
annuities, in trust for Ids grandson A his heirs, A 
afterwards in 1090, he makes another voluntary 
settlement of the same estate, to the use of his 
eldest son lor life, A to his first, etc., sons in tail, 
with remainders over ; A by will gives a con- 
siderable estate to his grandson. Although it was 
proved that A. always kept the settlement of 1083 
in his custody, A never published it ; A it was 
after his death found amongst waste papers ; A 
the deed of 1090 was often mentioned by him ; A 
he told the tenants, pltf. was to be their landlord 
after his death ; yet the son could not be relieved 
against the first settlement. — C lavkrino v. 
Oiavkrinu (1704), Prec. Oh. 235 ; 2 Vern. 473 ; 
1 Eq. Oas. Abr. 24, pi. 0; 24 E. R. 114; affd, 
(1705), 7 liro. Pari. Oas. 410, H. L. 

Annotations : — Gonad. Chadwick i». Dole man (1705), 2 Vera. 
528; Worrall v. Jacob (1817), 3 Mer. 256 ; Cecil t>. 
Butcher (1821), 2 Juo. A W. 565 ; Doc d. Garuons v, 
Knight (1826), 5 B. & O. 671. Raid. Clavoli v. Littleton 
(1710), Prec. CJh. 305 ; Birch v. Blagravo ( 1 755 ), Amb. 264 ; 
Roberts v, Williams (1841), 11 L. J. Ch. 65; Do© d. 
Richard* v, Lowia, Richards v. Lewis (1852), 11 C. B. 
1035 ; He Jones, Farrington r. Forrester, 11893] 2 Ch. 461. 

682. .] — A conveyance in the form 

of a purchase deed, for valuable consideration, 


but in fact voluntary, not supported against a 
prior voluntary conveyance made by the same 
party. — Roberts v. Williams (1844), 4 Hare, 
129 ; 67 E. R. 589. 

Annotation: — Mentd. Harmer v, Priestley (1853), 16 Beav. 
660. 

683. .] — Doe d. Richards v, 

Lewis, Richards v, Lewis, No. 717, post, 

684. Consideration must be valuable.] — 

If a man for advancement of his issue male 
covenants to levy a fine to the use of himself for 
life, A afterwards to his eldest issue male upon the 
body of M. his wife, begotten, etc., A afterwards 
to defeat the covenant makes a fraudulent lease, 

A then levies the fine, the eldest son, though he was 
a purchaser bond fide , yet he was not a purchaser 
in vulgar A common intendment ; also consideration j 
of blood, natural affection, is a good consideration, ' 
but not such a good consideration which is intended 
by 27 Eliz. (c. 4), for a valuable consideration is 
only a good consideration within that Act. — 
Nedham v. Beaumont (1590), cited in 3 Co. Rep- 
at p. 83 b ; 70 E. R. 823. 

Annotation : — Could. Twyno’s Case (1602), 3 Co. Rep. 80 b. 

685. -.] — Anon. (1010), No. 654, ante . 

686. -.] — 27 Eliz. c. 4, against 
fraudulent conveyances, enables a settlor to defeat 
a settlement which he has created on behalf of his 
family, but it only does so upon a subsequent 
conveyance to a purchaser for actual value. A 
mtgee. is a purchaser within the meaning of the 
statute. — Dolphin v, Aylward (1870), L. R. 

4 11. L. 480 ; 23 L. T. 030 ; 19 W. R. 49, H. L. 

Annotations: — Rsfd. Be Walhampton Estate (1884), 26 
Ch. 1). 391 ; Godfrey v, Poole (1888), 13 App. Cas. 497. 
ltentd. Re Townlcy, Public Trustee v. Allder, [1922] 1 Ch. 
154. 

687. Adequacy of consideration — How far 

material.] — Though a purchaser for a valuable 
consideration may recover in ejectment against 
one who claims only under a voluntary settlement, 
of which such purchaser had notice, yet it seems 
that the inadequacy of consideration for such 
purchase is material, if it extend so far as to show 
that it was not made bond fide , but merely colour- 
ably, to get rid of the first settlement, A make 
another, which was also in truth a voluntary 
settlement. — Doe d. Parry v. James (1812). 
10 East. 212 ; 104 E. U. 1009. 

Annotations : — -Reid. Atkinson r. Smith (1858), 4 Jur. N. S 
1160 ; Townend v, Toker (1866), 1 Ch. App. 446. 

688. Consideration not confined to money. 

— Doe d. Watson v, Routledge, No. 800, post, 

689. - Marriage.] — Marriage a good con- 
sideration to make the feme a purchaser. — 
Douglassr v . Waad (1068), 1 Cos. in Ch. 09 ; 
22 E. R. 713, L. C. 

Annotations : — Reid. Doe d. Richards r. Lewis, Richards r. 
Lewis (1852), 11 C. B. 1035. Kentd. I. R. Comm. t?. 
Gribble (1913), 108 L. T. 887. 


covenant* for title in the deed to L., 
A by it JM. assigned A for ever nuit 
claim to L. Subsequently B. sold A 
convoy oil the laud to M. : — Held : the 
deed from M. to L. did not operate by 
estoppel to vest the estate In the land 
subsequently acquired from B. in I,., 
for there was no recital or covenants 
for title ; It did not purport to grant 
any estate in the land, but moroiy to 
assign or release A quit claim to L., 
M.*s Interest therein ; A It never had 
any operation, for L. never paid any- 
thing for the land, never went into 
jKMWoraion. never claimed to be owner 
of It or Judd the taxes, A from the first 


repudiated the gift.— Casselman v. 
Casselman (1885), 9 O. R. 442.—CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

c. General rule.)— A deed mado 
by one brothor to another in con- 
sideration of natural love A affection 
ts void as against a subsequent pur- 
chaser from grantor for a valuable 
consideration. — Dor d. 1Tuuj*ott e. 
BnANCHFiELD (1845), 1 V . C. R. 350.— 
CAN. 

d. Purchasers for good consideration 
•—Removal from register of voluntary 
deed ,} — As against a purchaser for 


value, a voluntary deed, though regis- 
tered, is void ; A as this objection 
will avail purchaser in any proceeding 
adonted by or against him, the ct. will 
not interfere to remove the registration 
of the void deod as a cloud on the title. 
— Buchanan v, Campbell (1867), 14 
Ur. 163.— CAN. 

•- Voluntary settlement — 

Registration — Priority .) — By voluntary 
unregistered settlement. In 1853, F. 
conveyed lauds to trustees for hlmaetf 
for life, then for J. for life, A then for 
the children of J. By voluntary 
registered grant in 1855, F. conveyed 
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690* •] — A. on the marriage of his 

son, covenants for himself & his exors., without 
fuming his heirs, to settle lands of £150 a year on 
the son, & the issue of the marriage. He dies 
without having made any settlement. The son 
enters on the real estate as heir & settles part of it 
for a jointure for his second wife, who has no 
notice of the articles : — Held : although no par- 
ticular lands were mentioned the covenant was a 
lien on all the lands of which A. was then seised, 
except those settled on the second wife who came 
in as a purchaser without notice. — R oundell v. 
Brkary (1705), 2 De G. & J. 319, n. ; 2 Vera. 
482 ; 23 E. R. 909. 

Annotation 8: — Consd. Deacon v. Smith (1740), 3 Atk. 323. 

Bzpld. Ravenshaw v. Hollior (1835), 4 L. J. Ch 119. 

Consd. Wellesley v. Wellesley (1839), 4 My. & Cr. 501 ; 

Momington v. Keane (1858), 2 De O. Sc J. 292. Retd. 

Montagu v. Sandwich (1880), 32 Ch. D. 525. 

691. .] — Doe d. Watson v. Rout- 

ledge, No. 800, post . 

692. Liability undertaken — Covenant to pay 

oil mortgage.] — The absence of a power of revoca- 
tion is a ground upon which a voluntary deed will 
be set aside at the suit of a subsequent purchaser 
for value, though there be no trace of fraud or 
undue influence, if it appear that the propriety of 
reserving the power of revocation was not im- 
pressed upon the grantor. 

An old man made a voluntary conveyance of his 
property, & subsequently executed a deed reciting 
a contract with his daughter for the conveyance to 
her of his property, on her undertaking to pay a 
mtge. & witnessing that he conveyed the property 
to her. The deed contained a covenant by the 
daughter to payoff the mtge . : — Senifjle : the latter 
deed was not voluntary, the covenant to pay off 
the mtge. being sufficient to support it as made 
for value. — M ountfokd v. Keene (1871), 24 L. T. 
925; 19 W. R. 708. 

Annotation : — Consd. Hall v. Hall (1873), 8 Ch. App. 430. 

693. Purchase must be bon& fide.] — Doe d. 

Watson v. Routledgk, No. 800, post. 

694. Adequacy of consideration.] —Doe d. 

Parky t\ James, No. 087, ante. 

€95. Proof of consideration — Admissibility of 
evidence — Declarations of deceased grantor.J — A 

party having, by a voluntary settlement after mar- 
riage, conveyed away his interest in an estate, after- 
wards executed a mtge. of the same estate. The 
mtgee. representing himself as a bond fide purchaser 


for value, claimed, to treat the prior settlement as 
void, under 27 Kliz. c. 4 : — Held : declarations or 
admissions, implied or express, of the mtgor. 
made after he had parted with his interest by the 
settlement, were not admissible evidence on behalf 
of the mtgee. after the death of the mtgor. to 
show tliat money had actually been advanced upon 
the mtge. — Doe d. Swkktland t\ Webber (1831), 
1 Ad. & El. 733 ; 3 Nev. & M. K. B. 580 ; 3 
L. J. K. B. 208 ; 110 E. R. 1387. 

See , generally , Evidence, Vol. XXII., pp. 53 
ei seq . 

696. Partial proof of payment.] — Dor d. 

Barnes v. Rowe, No. 024, ante. 


Sub-sect. 2. — Who are Purchasers. 

A . hCMCCS. 

697. General rule — Lease reserving rent.] — 

A settlement made for a good consideration, 
as for the provision of children, will, if made with 
power of revocation in the seller, be void, by 27 
Kliz. (c t), against a purchaser for a valuable con- 
sideration. 

A lease on which rent is reserved is a re vocation 
of a voluntary conveyance within 27 Kliz. (c. 4).— - 
Cross v. Faustenditch (1008), Cro. Jac. 180 ; 79 
K. R. 157. 

698. .] — Doe d. Lewis v. Uopkins (1804), 

cited 9 East, at p. 70 ; 103 E. R. 500. 

Annotation ; — Reid. Doo d. Otlcy e. Manning (1807), 9 

East, 59. 

699. Lessee at rack-rent.] — (ioodkight d. 

ys v . Mohks, No. 012, ante . 

700. Lease without consideration.] — Upton r. 
Basset, No. 080, ante. 

li. Mortgagees. 

701. Mortgagee.] — By a proviso in a marriage; 
settlement the deed was to be void, if the inarriago 
w as not had in ten months. The heir sets up this 
settlement to defeat a mtge. made by his father, 
after ids father had sworn that he was not married 
within the ten months. Voluntary settlement made 
by the father is fraudulent as to any mtge. made by 
himself. Otherwise as to a mtge. made by the 


tho same lands to J. in fee. J., in 1801, 
deposited this grant with the Hank of 
Ireland by way of equitable mtge., 
accompanied by a memorandum which 
was duly registered. The bank had no 
notice of the settlement of 1 853 : — II eUl : 
even assuming J. to have had notice of 
the settlement of 1 853 at tho time of the 
equitable mtge., the bank, as purchasers 
for value without notice, were entitled 
to rely on the registration of the deed 
of 1855, & had acquired priority over 
the unregistered settlement of 1853. — 
He M*1>onagh*b Estate (1879), 3 
L. It. Ir. 408.— IR. 

494 I. Purchase must be bond fide — 
Adequacy of consideration .) — Taylor 
e. Wallbridoe (1879), 2 3. C. It. QIC. 
— CAN. 

f. Subsequent purchaser 

without notice.) — L., the owner of cer- 
tain valuable property, mtgod. it for 
9700, became of unsound mind 6c was 
confined in an asylum. During his 
confinement M., his second wife, pro- 


cured H., the holder of the mtgo., to 
soil under the power of sale, 6c the 
property was sold for $900 to K.. 
sister of M. Two years after K. sold 
the property to B. for $5,000, Ac a 
mtge. for $4,000 unpaid purchase 
money was taken to M.. In an action 
by L., by bis next friend, to set aside 
the sale or for an aooount : — Held : 
the property was sold at a groat under- 
value under the power of sale, but as 
H. was a purchaser for value without 
notice, the sale must stand, but an 
account of the proceeds was ordered 
against M. — Dukrksnk r. Dufuksne 
(1885), 10 O. XL 

PART It SECT. 4, SUB-SECT. 2.— A. 

c. Mining lease with royalties.) — 
Where a mining lease for 99 years con- 
tained provisions enabling lessor to 
dom&nd a royalty upon tho proceeds of 
the mines, or $4,000 in lieu of such 
royalty, Ac lessor had not exercised 
such option : — Held : lessee was a 


purchaser for value. A a prior voluntary 
convoyanoo was void as against him. 
— (Jo s li n v. Ki.m K it (1809), 10 Clr. 641. 


PART II. SECT. 4, SUB-SECT. 2.— B. 

701 1. Mortgagee.) — Although a 
mtgee. has no right to oomplaln of any 
subsequent dealing with the estate by 
mtgor., there Is nothing to prevent 
him. If bis claim is left unsatisfied, 
applying to tho ct. to remove any sub- 
sequent fraudulent conveyance which 
Interferes with the realisation of his 
claim. — P ark v. Moktoomkky (1880), 
27 Or. 521.— CAN. 

701 U. .) — A mtge. made fraudu- 
lently, without consideration 6c tor the 
purpose of defeating creditors, will be 
validated by a subsequent assignment 
lor good consideration to a party who 
takes without notice. — Conrad v. 
CoHXim, Whittoro v. Corkum (1902), 
35 N. S. It. 288.— CAN. . 

701 III. . 1 — A vendee of the Crown 

R 2 
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Sect. 4.— Purchaser 8 who may impeach: Sub-sect. 

2, P. C.1 

son. — Jones v. Purefoy (1082), 1 Vern. 45 ; 23 
£• Xt. 200, L« O. 

702. .] — The wife joins in a mtge., & 

levies a fine to bar her dower, & in consideration 
thereof, the husband agrees the wife shall have 
the equity of redemption in lieu of her dower, & 
afterwards he makes a second mtge. This agree- 
ment is fraudulent as against the second mtgee. ; 
so far as to entitle the wife to the whole equity of 
redemption. — Dolin v. Coltman (1084), 1 Vern. 
294 5 1 Eq. Cas. Abr. 148 ; 23 K. II. 478. 

Annotation: — Consd. Dawson v. Bank of Whitehaven 

(1877), 6 Cb. D. 218. 

703. .1 — As against a purchaser, & a 

mtgee. is such, the law declares a voluntary settle- 
ment to be void (Lord Hardwickk, C.). — 
Henhouse v . Earle (1755), Amb. 285 ; 27 E. It. 
102, L. C. 

704. .] — Chapman d. Staverton v . Emery, 

No. 013, ante. 

705. .] “Cowx v. Foster, No. 003, ante. 

706. .] — Dolphin v. Aylward, No. 080, 

ante . 

707. .] — Cracknall v. Janson, No. 500, 
ante. 

708. .] — Rc Cameron & Wells, No. 059, 
ante. 

709. Equitable mortgagee — By deposit of deeds.] 

— B. after marriage having made a settlement on 
his wife, obtained from the trustees the title deeds 
of the property settled, & deposited them with a 
banker as a security for money advanced : — 
Held ? the banker was not a purchaser within 
27 Eliz. (c. 4), s. 2, & the trustees were entitled 
to recover the deeds. — Kerrison v. Dorrien 
(1832). 9 Bing. 70 ; 2 Moo. & 8. 114 ; 1 L. J. C. P. 
100 ; 131 E. It. 543. 

710. Parol evidence of subsequent 

advances.] — Equitable mtge. established by means 
of written documents coupled with parol evidence 
against a prior voluntary settlement. Parol 
evidence of subsequent advances made on the 
security of a prior equitable mortgage by deposit 
of deeds & memorandum in writing not under seal. 
— Kde v. Knowles (1843), 2 Y. A C. Ch. Cas. 172 ; 
03 E. It. 70. 

Agreement to execute formal 

mortgage.] —An equitable mtge. by deposit of 
title-deeds, with an agreement in writing by the 
party making the deposit to execute a formal mtge. 
of the property to t he mtgee. for the balance which 
might be due to him, constitutes the equitable 
mtgee. a purchaser for good consideration within 
27 Eliz. c. 4, in respect of such balance ; &, it 
being a term of the agreement that the mtge. to be 
executed should contain a power of sale, the ct., 
on a bill to set aside a prior voluntary conveyance 
by the rntgor. as fraudulent & void, under 27 


Eliz. c. 4, decreed that, on default of payment, the 
mortgaged property should bo sold. — Lister v. 
Turner (1848), 6 Hare, 281 ; 15 L. J. Ch. 336 ; 
7 L. T. O. S. 3 ; 10 Jur. 751 ; 67 E. R. 919. 

C. Other Persons. 

712. Chargee.] — Garth v . Ersfeild, No. 540, 

ante. 

713. Beneficiary under articles for settlement.] 

— Holford v. Holford (1072), 1 Cas. in Ch. 216 ; 

22 E. R. 769. 

Annotation: — Consd. Pulvertoft v. Pulvcrtoft (1811), 18 
Ves. 84. 

714. Devisee.] — Voluntary settlement without 
power of revocation shall bind the party, & shall 
not be defeated by a subsequent will. 

If a man will improvidently bind himself up 
by a voluntary deed, he must lie down under his 
own folly, for if you would relieve in such a case, 
you must establish this proposition : that a man 
can make no voluntary disposition of his estate, 
but by his will only, which would be absurd (Lord 
Nottingham, C.). — Villers v . Beaumont (1082), 
1 Vern. 100 ; 1 Eq. Cas. Abr. 23 ; 23 E. R. 342, 
L. C. 

Annotation : — Consd. Bill v. Cureton (1835). 2 My. 8c K. 503. 

715. Party claiming In right of grantor.] — 

A voluntary surrender of copyhold lands, made by 
a man in his sickness, in favour of the nephew 
of his first wife, & out of respect to her memory, 
she being dead without issue, good against his 
second wife & her children by the second marriage, 
who claimed under a settlement of those lands made 
on such second marriage after recovery of that 
sickness. — Allen v. Arme (1685), 1 Vern. 305 ; 

23 E. It. 525, L. C. 

716. Partners.] — A. enters into partnership in 
fifths with three others for twenty-one years, in 
digging for mines in A.’s lands, A. to have two- 
fifths A in consideration of his ownership of the 
land to have a tenth out of the share of the other 
partners. A. dies & his widow sets up a voluntary 
settlement made after marriage, but before the 
partnership articles. Ct. inclined that the partners 
were as purchasers, & that the voluntary settle- 
ment should not stand against them. — Shaw 
v. Standihh (Lady) (1094), 2 Vern. 320 ; 1 Eq. 
Cas. Abr. 353 ; 23 E. R. 811. 

Annotations: Reid. Goodnight d. Humphreys v. Moses 
(1775), 2 Win. Bl. 1018 ; Doo d. Otley v. Manning (1807), 
8 East, 58. 

717. Husband claiming in rights of wife.] — A., 

pending a treaty of marriage between her & B., 
without B.’s knowledge, made a settlement of 
certain leaseholds, to herself, for life, remainder 
to C., her son by a former marriage, remainder 
over to D. : — Held : this deed was not avoided 
by the marriage, under 27 Eliz. c. 4, the husband 
not taking as a purchaser. 

One voluntary settlement cannot be set up 
against another voluntary settlement, the first 
must prevail (per Cur). — Doe d. Richards v. 
Lewis, Richards v . Lewis (1852), 11 C. B. 1035 : 


transferred his Interest by way of mtge. 
to a person who took bond fide. After 
wards vendee made a second assign* 
moat for a nominal consideration of 
£tt00, but no money in fact passed, the 
consideration mentioned being Intended 
to cover what assignee would have to 
pay the Govt, for nalauoc due on the 
ooutract with vendee: — Held : as 

mtgee. the second deed was 


voluntary. — G amide v . Kino (1851), 
2 Or. 673.— CAN. 

h. Equitable mortgagee.] — A credi- 
tor holding an equitable mtge. is a 
purchaser within 27 Elis. e. 4 . — Glad- 
stone r. Ball (1862), 1 W. 8c W. 277. 


k. 


by deposit of title-deeds, unaocom 
panied by any memorandum in writing 
takes priority over a purchaser for valu 
claiming under a subsequent registere 
deed, without notice of such deposit.- 
Ht Burke’s Estate (1881), 9 L. R. V 
24.— IB. 

I. .] — Connolly r. Munstk 

Bank (1887) # 19 L. R. Ir. 119.— m. 


.] — An equitable mtgee. 
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20 L. J. C. P. 177 ; 17 L. T. O. S. 120 ; 15 Jur. 
512 ; 138 E. R. 786. 

Annotation : — Could. Do© d. Newman t\ Husham (1852), 
17 Q. B. 723. 

718. Judgment creditor.] — A judgment creditor 
is not a purchaser within 27 Eliz. c. 4, & has 
therefore no title on that ground to set aside a 
prior voluntary settlement. Judgments Act, 
1837 (c. 110), s. 13, does not confer on the judgment 
creditor any right against a person claiming under 
a voluntary settlement previously made by the 
judgment debtor. — Beavan v. Oxford (Earl) 
(1856), 6 De G. M. & G. 507 ; 25 L. J. Oh. 299 ; 
26 L. T. O. S. 277 ; 2 Jur. N. S. 121 ; 4 W. R. 
275 ; 43 E. R. 1331, L. C. & L. JJ. 

Annotations: — Conid. Kindcrlcy v. Jervis (1856), 22 Beav. 
1 ; Bonham v. Keane (1861), 1 John. & U. 685. Refd. 
Soott v, Hastings (1858), 4 K. & J. 633 ; Eyre r. M'Dowell 
(1861), 9 H. L. Caa. 619 ; Gill v. Continental Gas Union 
Co. (1872), 41 L. J. Ex. 176 ; Dallow v. Garrold, Ex p . 
Adams (1884), 14 Q. B. D. 543. Mentd. Hirech r. CoutoH 
(1856), 18 C. B. 757 ; Croft v. Lumlcy (1858), 6 H. L. Cos. 
672 ; Nioholls v. ltosewarne (1859), 6 C. B. N. S. 480 ; 
Baker v. Tynte (I860), 2 E. & E. 897 ; Punchard v . 
Tomkins (1882), 31 W. It. 286 ; lie Boll, Carter r. Stadden 
(1886), 54 L. T. 370 ; Vacuum Oil Co. v. Ellis, 11914 J 

1 K. B. 693. 

719. .] — Judgments Act, 1837 (c. 110), 

s. 13, giving to a judgment creditor the same 
remedies in equity as if the debtor had power to 
charge the hereditaments, A had, by writing, 
agreed to charge the same with the judgment debt 
& interest, does not make the judgment creditor a 
purchaser, A a subsequent judgment creditor will 
not be affected by notice thereof, unless it is duly 
registered. — B enham r. Keane (1861), 3 De G. F. 
A J. 318 ; 31 L. J. Oh. 129 ; 5 L. T. 439 ; 8 
Jur. N. S. 604 ; 10 W. R. 07 ; 45 E. R. 901, L. JJ. 

Annotatums : — Reid. Taylor v. London & County Banking 
Co., Loudon & County Banking Co. v. Nixon, (1901 j 

2 Ch. 231. Mentd. Ncvo v. Flood (1864). 33 Bear. 666 ; 
Holland v. Hart (1871), 6 Ch. App. 678 ; lie Wyatt, White 
v. Ellis, [1892] 1 Ch. 188. 

720. Party agreeing to purchase— Purchase not 
completed.] — The purchase of an estate for the 
purpose of Betting aside a previous agreement 
affecting the property on the ground of fraud 
partakes of the nature of champerty, A will not 
be enforced in equity. A purchaser cannot, 
before completing his contract, enforce any 
equities attaching to the property against persons 
not parties to the contract. Therefore, where a 
purchaser filed a bill for specific performance, A 
added as defts. persons claiming under a previous 
agreement which the bill sought to impeach : — 
Held : a purchaser for value could not require a 
voluntary instrument affecting the estate to be 
delivered up to be cancelled. — De Hoohton v. 
Money (1866), 2 Ch. App. 164 ; 15 L. T. 403 ; 15 
W. R. 214, L. JJ. 

Annotation : — Mentd. Towncnd r. Taker (1866), 35 L. J. Ch. 
008. 


721. Trustee under inspectorship deed.] — 

when solvent, by a voluntary post-nuptial settle- 
ment covenanted to assign certain leaseholds iu 
trust for lus wife for life, with remainder to the 
children of the marriage, with ultimate remainder 
to himself, A executed the assignment.. Three 
days afterwards, A about a year from the date 
of the settlement, B. A his partner executed a 
deed of inspectorship containing a general pro- 
vision for the conveyance of the whole of their 
joint A separate estate to trustees for the benefit 
of creditors. The trustees of the settlement , in 
compliance with the trusts thereof, having sold 
the leaseholds, a bill was filed to determine their 
rights & those of the trustees under the deed 
respectively to the proceeds of the siiie : -Held : 
the trustees, under the deed, could not be con- 
sidered purchasers for value within the meaning 
of 27 Eiiz. c. 4, «fc consequently the settlement was 
valid ; even assuming the trustees won' purchasers, 
the fact of the property not being particularly 
referred to in the deed of inspectorship was in 
itself sufficient to exclude the right of thoHe 
claiming under it. — C abell v. JlKWLEY (1867), 
16 L. T. 141 ; 15 \V. It. 703. 

722. Surrender of lease.] — In 1805, A. by a 
post-nuptial settlement, in consideration of natural 
love A affection, assigned a lease fora term expiring 
in 1905 to trustees, iu trust- for the benefit of his 
wife. In 1870, without disclosing the settlement, 
A. obtained a lease of the same promises for forty 
years, in consideration of a premium of £91, A 
the surrender of the former lease. The old lease, 
cancelled* A the new lease, were delivered by A. 
to his wife: — Held: in taking the new lease A. 
acted for the benefit of his wife* A as agent for 
her A the trustees of the settlement, A, although 
there was no written declaration of t rust of the 
new lease, such lease was “ by operation of law ” 
subject to the trusts of the settlement declared in 
respect of the old loose. 

Qu. : whether the surrender of the old lease was 
a “ conveyance ” within sect. I of 27 Eli/., e. 7, 
which would prevail over the previous settlement* 
assuming such settlement to be a voluntary 
conveyance within the same statute. — lie Luliiam, 
Bhinton v . Luliiam (1885). 53 L. T. 9 ; 33 W. R. 
788, C. A. ; affu . (18 Hi), 53 L. J. Dll. 928. 

723. Purchaser from attorney —Attorney ex- 
ceeding powers.] — II. executed a voluntary settle- 
ment of land in favour of his wife A children, which 
contained a power of sale ; subsequently, B. 
being about to leave England, executed a power 
of attorney to K., authorising him to sell all or 
any of his lands, but in general terms. E., M 
B. s attorney, agreed to sell a portion of the land 
comprised in the settlement to deft. ; A deft, 
contracted the next day, May 4, 1876, to soil the 


PART II. SECT. 4, SUB-SECT. 2.— C. 

718 1. Judgment creditor .) — A Judg- 
ment creditor is not a purchaser for 
value within the meaning of 27 Klir. 
c. 4. — Goodwin r. Williams (1856). 
5 Or. 539. — CAN. 

718 11. .) — GiLLKsriKr. Van Eo- 

MOXDT (1858), 6 Or. 533. — CAN. 

718 IU. .) — Annavunadavan r. 

IVASAWMT PlLLAl (1870), 6 Mad. 65. — 

IND. 

718 hr. .1 — Ganksfi r. Pursiiot- 

Tam (1908), I. L. H. 33 Bom. 311. — 

IND. 

718 v. .) — A judgment creditor 

is not, as against the lands of the 


conuxor, entitled to priority over a 
voluntary conveyance of anterior date, 
executed by the conuxor when not in 
embarrassed circumstance*. — Evans v. 
Evans (1852), 2 1. Ch. It. 242 ; A lr. 
Jur. 21.— IR. 

720 i. Party agreeing to pur chase — 
Purchase not completed .) — A contract 
for the sale of land by a voluntary 
settlee with a bond fide purchaser which 
is in fieri only, A conditional on tilo 
vendor making a good title to the land, 
if prior in date to an out A out sale by 
the voluntary settlor, will take pre- 
cedence over it. — Thompson r. Boyd 
(1888), 14 V. L. R. 594.— AU8. 

m. Binding option.) 


Haveukcx v. Touraxokau (1908, 
16 O. L. It. 600 ; 11 O. W. II. 

CAN. 

caveat. J 

Alexander v. Gkhman (1911), 17 
W. L. H. 184; 4 Husk. L. U. 111.— 

CAN. 

o. Assignee of ttankrupl .) — A term of 
years was bequeathed to the wife of 
A., who while perfectly solvent, exe- 
cuted a deed purporting to convey all 
his interest therein to his wife for her 
sole benefit. A. then became a trader, 
& afterwards became bankrupt 
Held : the deed was not void as against 
the assignees of A., tc as A., under 27 
Elis. c. 4, could have del atod the 
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Sect. 4. — Purchasers who may impeach: Sub-sect, 
2, C. f svb-sect. 3. Sect, 5.] 

same piece of land to pltfs. On the execution of 
this contract a deposit of £200 was paid. So the 
purchase was to bo completed on Jan. 1, 1877. 
The title was objected to by pltfs. on the ground 
that the power of attorney did not authorise the 
sale to deft., So an action was commenced in the 
Exchequer Div. in Aug. 1877, for the return of their 
deposit, So tor damages for breach of the contract ; 
deft, asserted that the contract was binding 
So the title good, So by his counter-claim asked for 
specific performance. An order had been obtained 
by consent in another action to administer the 
trusts of the settlement, confirming the proposed 
sale by E. to deft., So it had also been decided in 
the action that an order might be made directing 
a person to convey for H. 

Deft, subsequently offered a conveyance direct 
from B. or from the trustees of the settlement, 
which was declined : — Held : the power of attorney 
did not authorise E. to sell to deft, any portion 
of the land comprised in the settlement ; So that 
such a sale was not sufficient to call into operation 
27 Eliz. c. 4 ; pltfs. could not be affected by the 
order in the administration action, &, the title 
being defective, pltfs. were entitled to recover their 
deposit, with the costs of the action, the damages 
to do ascertained to be limited to the conveyancing 
costs ; the trustees* suit, being a suit for the 
execution of the trusts of the settlement, there was 
no jurisdiction in it to make an order to confirm 
a sale in derogation of those trusts. — G eneral 
Meat Supply Ahhocn., Ltd. v. Boufflkr (1879), 
41 L. T. 719, O. A. 

724. Purchaser from grantor without title — 
Grantor subsequently acquiring title by descent.] — 

Hurrkl’s Oasis, No. 639, ante, 

725. Purchaser from person other than original 
grantor.] — Doe d. Newman v. Ruhham, No. 783, 

post, 

728. Heir.] — Burrkl’s Case. No. 639, ante . 

727. .] — Parker v. Carter, No. 586, 

ante, 

728. .] — Doe d. Newman v, Rusjiam, 

No. 783, post. 


729. .] — Purchaser for value from the 

heir not entitled, under 27 Eliz. c. 4 to set aside 
voluntary conveyance by ancestor. — Lewis v, 
Rees (1856), 3 K. So J, 132 ; 26 L. J. Oh. 101 ; 
28 Jj, T. O. S. 229 ; 3 Jur. N. S. 12 ; 5 W. R. 96 ; 
69 E. R. 1052. 

Annotation -Mentd. Cooper v. Kynock (1872), 7 Ch. App. 
398. 

730. — Devisee.] — D oe d. Newman v. 

Rusham, No. 783, post. 

731. Representative.] — Voluntary pro- 

vision in trust for natural children, good against 
the father’s representative. The estate having 
been sold by him for a valuable consideration, pltfs. 
were decreed to have satisfaction out of his assets, 
as there were words in the deed amounting to a 
covenant. An account being directed, a deduction 
was made in respect of their maintenance. — 
Williamson v. Codrinoton (1750), 1 Ves. Sen. 
511 ; Belt’s Sup. 215 ; 27 E. R. 1174, L. C. 

Annotations : — Raid. Fletcher v. Fletcher (1844), 4 Hare, 67 ; 
Patch v. Shore (1862), 11 W. R. 142. Mentd. Re Cavendish 
Browne’s Settlmt. Trusts, Homer v. ltawlo (1916), 61 
Sol. Jo. 27. 

See , also , Nos. 680, 682, 717, ante. 

732. Purchaser from intermediate purchaser — 
Intermediate purchase obtained by fraud — Ultimate 
purchase without notice.] — The title of a purchaser 
for a valuable consideration cannot be defeated 
by a prior voluntary settlement of which he had 
no notice, though he purchased of one who had 
obtained a conveyance by fraud, but of which 
fraud he, the purchaser, was ignorant. — D oe v. 
Martyr (1805), 1 Bos. So P. N. R. 332 ; 127 E. R. 
492. 

Annotation : — Reid. Doo d. Otley v. Manning (1807), 9 
East, 59. 


Sith-sect. 3. — Effect of Notice of Prior 

Grant. 

733. Purchaser not estopped.] — Gooch’s Case, 
No. 553, ante. 

734. .] — A. voluntarily agrees to give 

certain houses to his niece, & the heirs of her body, 
after the death of himself So his wife, in case they 


deed by a subsequent conveyance for 
value, tho assignees, if permitted by the 
ot., could also defeat it . — Re Cross 
(1870), 19 W. It. 153. — IR. 

p. Ihurchaser from tenants in com- 
mon to same uses.) — A conveyance by 
two tenants in common, sotting tho 
estate of each to the same uses in pur- 
suance of a previous agreement between 
them to that effect, constitutes of Itself 
a reciprocally valuable consideration 
for the grant of the estate of eaoh, so 
as to take the oonveyanoe out of 
97 Eliz. e. 4, 5c renders the persons to 
whose use the ontire estate is settled 
purchasers from both the settlors. — 
Mullins v. Gilkoyle (1878), 39 L. T. 

‘ — IR. 

PART II. SECT. 4, SUB-SECT. 3. 

7331. I*urehaser not estopped.) — A 
voluntary settlement ot land under 
Transfer of Land Statute la void under 
27 Elii. o. 4, as against a subsequent 
purchaser, with notice, from settlor, 
notwithstanding that the volunteer 
holds a certificate of title as registered 
proprietor under the Act ; « such 
subsequent purchaser may maintain 
a suit for specific performance against 
settlor ft registered proprietor.— -C olk . 


chin v. Wade (1877), 3 V. L. R. 266. — 

AUS. 

738 il. .) — A voluntary convey- 
ance of land Is fraudulent So void under 
27 Eliz. c. 4, as against a subsequent 
purchaser for value oven although such 
purchaser was trustee under the prior 
voluntary settlement, 8c had had notice 
thereof prior to his own purchase. — 
Partridge v. Prrddky (1903), 4 
S. R. N. S. W. 36 ; 21 N S. W. W. N. 
11.— AUS. 

738 ill. .} — The locate© of lands 

of the Crown executed a bond for tho 
oonveyanoe of land to one of his sons 
for the purpose of procuring his mar- 
riage with a particular person, which 
never took plaoe, 8c the son married 
another woman, having been allowed 
to retain possession of the bond. The 
father subsequently conveyed for value 
to another son. who had notice of the 
existence of the bond, So he having 
obtained the Crown patent for the land 
refused to recognise the right of his 
brother under the bond. A bill was 
filed to compel the specific perform- 
ance : — Held : as against a purchaser 
for value the bond was voluntary So 
could not be enforced. — Osborn* r. 
Osborns (1856), 5 Or. 619.— CAN. 


733 !v. .] — A., without any 

fraudulent Intent, made a voluntary 
conveyance of land to pltf., his infant 
son ; fourteen years afterwards deft, 
obtained Judgment against A. under 
which the land was sold by the sheriff, 
6c purchased by deft, with notice of the 
prior conveyance : — Held : deft, was 
a purchaser for valuable consideration, 
as if he had purchased from A., So the 
deed from A. to pltf. was fraudulent 
So void, under 27 Eliz. c. 4. — Do* d. 
Kerb v. McCullky (1857), 3 All. 508. 
—CAN. 

733 v. .1 — Hamlin v. Newton, 

fl920] 1 W. W. R. 657.— CAN. 

733 vl. .1 — Petnkrpermal 

Chktty v. Muniandy Servai (1908), 
1. L. R. 35 Calc. 551; 12 C. W. N. 
562 ; L. R. 35 Ind. App. 98.— IND. 

733 vii. .) — A voluntary convey- 
ance which has been followed by one 
for value made by suooeesive owners 
of the same estate, creates no exoeption 
to the general rule that notice will not 
preclude a subsequent purchaser for 
value from relying upon the statutes 
against voluntary or fraudulent con- 
veyances as against a party claiming 
under a prior voluntary deed. — B lake 
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should leave no issue ; but no conveyance was 
executed by A* though he lived above twenty 
years afterwards. In the meantime, A. becomes 
indebted by mtge., judgment, etc., & by his will 
devises all his estate, both real & personal, to ills 
wife. This agreement is not good against a 
purchaser for valuable consideration, although 
he had notice by being a subscribing witness to it. — 
Powell u. Pleydell (1702), 1 Bro. Pari. Oas. 124 ; 

1 E. R. 460, H. L. 

735. .] — Gardiner r. Painter, No. 611, 

ant e, 

736. .] — A purchaser for valuable con- 

sideration shall hold, or take place, against a prior 
voluntary settlement, though he had express notice 
thereof at the time of his purchase, such voluntary 
settlement by 27 Eliz. c. 4, being made void against 
a purchaser with or without notice. — Tonkins 
v. Ennis (1727), 1 Eq. Cas. Abr. 334; 21 E. It. 
1084. 

Annotation: — Confd. Doc d. Otley r. Manning (1807), 

9 East, 59. 

737. .] — A. by settlement after marriage, 

not being indebted, conveys to trustees to family 
uses, reserving a power to sell, but covenanting 
that the purchase-money should bo paid to the 
trustees to be laid out to the same uses. lie sells 
to B. who has notice of the covenant, but pays 
his money to A. who dies insolvent. B.’s repre- 
sentatives shall not be obliged to repay the money : 
the settlement being voluntary & fraudulent, as 
against a purchaser. — Evelyn v. Templar (1787), 

2 Bro. C. C. 148 ; 29 E. It. 85, L. 0. 

Annotations : — Consd. Doo d. Bothell v. Martyr (1805), 

1 Bob. Sc P. N. It. 332. Expld. Pulvertoft v. Pulvertoft 

(1811). 18 Ves. 84. Oonsd. Buckle v. Mitchell (1812), 

18 Ves. 100- Re Walharapton Estate (1884), 20 Oh. D. 

391. Reid. Doe d. OUoy v. Manning (1807), 9 Kant, 59. 

738. .] — A voluntary settlement of lands 

made in consideration of natural love & alTection 
is void as against a subsequent purchaser for a 
valuable consideration ; though with notice of the 
prior settlement before all the purchase money was 
paid or the deeds executed ; & though the settlor 
had other property at the time of such prior settle- 
ment, ft did not appear to be then indebted, & 
there was no fraud in fact in the transaction ; for 
the law, which is in all cases the judge of fraud A 
covin arising out of facts & intents, infers fraud 
in this case, upon the construction of 27 J£Bz. 
c. 4. — Doe d. Otley v. Manning ( 1 807), 0 East, 59 ; 
103 E. R. 495. 

Annotations : — Consd. Trowdl v. Shenton (1878), 8 Ch. D. 


JSC xs-xuicr iiGXoh %> Ulnir. 171 • nnn <1 

Tunfltill v. Bottrlell (1833). 5 B, & Ad. Al * ff a 
Newman t>. Uusham (185ID. 17 Q. B. 723 • Clarke r 
Wright ( 1 861), 0 H. &N. 849 ; Hadley r. OihwoU (1868)* 

Itt? 1 " Godfrey *. Pool© « Apn. Ca* 

Mentd. Mullins v. Gllfoylo (1879), 39 L. T. Ml; 
Caldwell v. McLaren (1884), 9 App. Can. 392. 


739. 


749, post . 


-•] — Pulvertoft r. Pulvertoft, No, 


740. .] — Voluntarily settlement, though 

free from actual fraud, 4c meritorious, as a provision 
for relations, void against a subsequent purchaser 
for valuable consideration, with notice, whether 
by conveyance, or articles. — Buckle v. Mitchell 
(1812), 18 Ves. 100 ; 34 E. R. 255. 

Annotations : — Consd. Itoshor t>. Willlamn (1875), T*. U. 20 Eq* 

210. Retd. Doe d. Bavorstook v. Holfe (1838), 8 Ad. Sc EL 

050 ; Butterfield v. Heath (1852), 15 Beuv. 408. Mentd. 

Llator v . Tumor (1840), 5 Hare, 281. 

741. .] — Marriage settlement of wife’s fee 

Bimple estate upon herself for life, then to her 
children, & in default of children, to husband for 
life, then to be divided amongst the brothers it 
sisters of the wife, etc. There wore no children 
of the marriage. Husband ft wife sold the fee 
simple of the estate to a purchaser having notice 
of the settlement, & they levied a fine in pursuance 
of the husband’s covenant : — Held : the limitations 
to the brothers & sisters of the settlor wen) void 
as against the purchaser for valuable consideration, 
& the circumstance of the settled estate being the 
property of the wife, did not prevent the operation 
of 27 Eli/, c. 4, the wife having, by joining in the 
fine in pursuanco of the husband’s contract, 
become os much a contracting party from the 
first as the husband. His contract could not bo 
separated from the conveyance. — O otterkll r. 
HoMF.li (1813), 13 Him. 506 ; 7 Jur. 514 ; 00 K. R. 
190. 

Annotations .-—Reid. Scott v. Soott (1854). 23 L. T. O. 8. 

27 ; Clarke v. Wright (1801), 0 II. & N. 819. 

742. -.] — Butterfield v. Heath, No. 017, 

ante. 


5. — POSITION OF GRANTOR CONTRACTING 
TO SELL. 

743. Not entitled to specific performance.] — A 

ct. of equity will not assist a vendor in defeating 
a prior voluntary settlement made by himself. 


t\ Hyland (1838), 2 Dr. & Wal. 397.— 

1R. 

q. Proof of notice. \--K purchaser at 
auction is not put upon inquiry of a 
claim made bj vendor's wife at the 
time of sale, if there be no other cir- 
cumstances known to him thuti the 
mere fact of her claim, & tier relation- 
ship to vendor. — Nichols r. Nichols 
(1845), Res. Sc Eq. Jud. 55.— AUS. 

r. .1 — A bill setting forth that 

one of the deft*, procured a con- 
veyance from pltf. by fraud. Sc after- 
wards mtged. Che property to another 
deft., is not demurrable for want of a 
charge that the latter had notice of the 
fraud at or before he received his mtge. 
— KrromtN v. Kitchen (1869), 18 Gr. 
232. — CAN. 

a. .] — W., after completing a 

contract to buy certain premises. Cold 
M* that he had done so. M. was after- 
wards Informed by vendor that the 
treaty with W. was oil. M. did not 


make any further Inquiry. Sc bought Sc 
took an assignment of the promise* 
himself : — Held : ho iuul notice of WVm 
contract. — Waldron v. Jacxjb Sc 
Millie (1870), 5 I. It. Kq. 131.— IR. 

t. .1 — Whenever a party 

having knowlodgo of such facta us 
would lead an honest man to make 
further inquiry* & docs not make, but 
avoids making such inquiry, he must 
be taken to have notice of those facts, 
which if he had used ordinary diligence 
he would readily have ascertained. — 
McKay v. Coady (1875), 6 Nild. L. It. 
109.— NFLD. 

a. Effect of registration — Priorities. 1 
— CnoiiLKY r. Firxbkacs (1875), 5 
V. L. It. 57.— AUS. 

b. O., requiring money, 

mtged. land to B., In 1854, for £50, 
to enable B. to obtain It for him, 
which mtge. was registered in the same 
year. B. having done nothing, (>., In 
1856, got him to assign the mtge. to 8., 


who paid B. £25 but nogloctod to 
the assignment until 1K64. 
In the meantime O. convoyed tor value 
to M., to whom B. for a nominal 
consideration conveyed his interest : — 
fleUl : the uitge. to B. being voluntary, 
was void under 27 Ellis, c. 4 os against 
the conveyance for value to M., Sc the 
fact of Its being first registered could 
not affect Its validity in this respect. — 
Miller p. McGill (1865), 24 U. C. It. 
597.— CAN. 


(1874), 21 Gr. 222.— CAN. 

4. .) — To postpone a 

deod which has acquired priority over 
an earlier conveyance by registration, 
actual notice, sufficient to mako tbo 
conduct of the subsequent purchaser 
In taking Sc registering his conveyance 
fraudulent, is indispensable. — N ew 
Brunswick Rt. Co. v. Kelly (1896) 
26 8. C. 1L 341 ; 33 N. B. It, 310.— 
CAN. 
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Seel. 6 . — Position of grantor contracting to sell. 
Sect 6 : Sub sects, 1 & 2.] 

Purchaser objecting to title on the ground of a 
voluntary settlement made by the vendor ; a 
bill for specific performance by the vendor was 
dismissed. — Smith v. Garland (1817), 2 Mer. 123 ; 

35 E. It. 887. 

Annotation* : — Confd. Peter r. Nicolls (1871), L. It. 11 Eq. 
391. Reid. Clarke v. WiUott (1872), L. K. 7 Exch. 313 ; 

He Brim A Spicer, [1891] 2 Cb. 127 ; Noyes v. Paterson 
(1893), 8 It. 323. 

744, — (1) The author of a voluntary 

settlement cannot file a bill for the specific per- 
formance of a contract afterwards entered into 
by him to sell the Bettled estate. 

(2) Qu . : whether his creditors after his death 
can maintain such a bill. 

(3) The ct. was of opinion that limitations in a 
marriage settlement to the brothel’s of the settlor 
A their issue were voluntary. — J ohnson v. 
LBOARD (1822), Turn. A It. 281 ; 37 E. It. 1107, 
L. (J. ; previous proceedings (1817), 0 M. A 8. 
00 ; (1818), 3 Madd. 283. 

Annotation* : — A* to ( I) Expld. Hr Brim & Spicer, [1891] 

2 Oh. 127. Refd. Gray v. Loffard (1831), 9 L. 3. O. 8. Cb. 
HO; Clarke v. WiUott (1872). L. It. 7 Exch. 313. As to (2) 
Retd. Kingsford v. Ball (1852), 2 CUT. App. 1. A* to (3) 
Expld. Hutton v . Cliotwynd ( 1 81 7 ), 3 Mer. 249. Confd. Clarke 
v. Wright (1861), S ll.de N. K (9 : Smith v. Cherrili (1H07), 
L. It. 4 Eq. 390. Refd. Doe d. Baverwtook v. Itolfo (1838), 

8 Ad. A El. 650 ; Davenport o. Blshopp (1843), 2 Y.AO.Ch. 
Caw. 45 1 ; Ford c.Htuart (1862), 15 Beav.493 ; Holliday v. 
Overtoil (1852), 19 L. T. O. 8. 211 ; Wade r. Hopkiimon 
(1865), 19 Heuv. 013 : Bentley r. Maokay (1802), 31 Beuv. 
143; Hepwortli r. Hill (1802), 30 llcav. 470 ; Price r. 
Jenkins (1876), 4 Ch. D. 483 ; Mullins r. Gilfoyle (1879), 
39 L. T. 511 ; Maekie v. Herbertnon (18S4), 9 App. Cas. 
303 : A.-C.tJ. Jacobs Smith, f 1 895] 2 Q.B. 341. Generally, 
Xentd. Lyon v. Mercer (1823), 1 Sim. & St. 350 ; Ollivcr 
V. King (1850), 27 L. T. O. S. 29. 

745. .] — Clarke r. Willott, No. 070, 
ante. 

Effect of Bankruptcy Act, 1883 (c. 52), s. 47.] 
— See Bankruptcy, Vol. V., pp. 812 et seq., 810 
el seq., 818 et scq. 

746. Unless purchaser willing to complete 

on good title being shown.] — On bill by a vendor 
for specific performance, deft., purchaser, set up 
a voluntary settlement as an objection to the 
title, but said ho was willing to complete the 

mrchaso on having a good title. Ho had been 
et into possession as purchaser, A paid part of his 
purchase-money, A had paid off a mtge. A got a 
conveyance of the legal estate A possession of the 
title-deeds : — Held : notwithstanding the voluntary 
settlement, pltf. was entitled to a decree for com- 
pleting the purchase. 

SetMc: the principle of Smith v. Garland , 
No. 743, ante , docs not apply to a deft, who says 
he is willing to complete on having a good title. — 
Peter r. Nicolls (1871), L. It. 11 Eq. 391 ; 21 
L. T. 381 ; 19 W. It. 018. 

747. Second purchaser with notice.] — B utter- 
field v. Heath, No. 017, ante. 

See, generally , Sect. 4, sub-sect. 3, ante. 


Sect. 0.— POSITION OF GRANTEES UNDER CON- 
VEYANCES VOIDABLE MERELY AS BEING 
VOLUNTARY. 

Sub-sect. 1. — As against Grantor. 

748. General rule.] — A deed may be voluntary 
A yet not fraudulent. A voluntary deed may be 
good against the party who made it, though it 
might be set aside as against creditors or a fair 
purchaser. — Teynham (Lord) v. Mullins (1674), 

1 Mod. Rep. 119 ; 80 E. R. 778 ; sub nom. White 
v. Stringer (Tenham’s (Lord) Case), 2 Lev. 105 ; 

3 Keb. 322. 

Annotation : — Expld. Russel t\ Hammond (1738), 1 Atk. 13. 

749. Binding until subsequent sale for 

value.] — (1) Voluntary settlement void under 
27 Eliz. c. 4, against a subsequent purchaser for 
valuable consideration with notice, though a fair 
provision for a wife & children, an injunction, 
restraining the husband from selling, was refused : 
but a demurrer by the husband overruled, as 
covering too much : pltf. being entitled until a 
sale to an execution of the trust. 

(2) Limitation to brothers or other relations 
within the consideration of a settlement, & there- 
fore not voluntary. 

(3) Purchase-money cannot be laid hold of in 
favour of claims under a previous settlement void 
under 27 Eliz. c. 4 as being voluntary. Articles 
executed against a voluntary settlement. 

(1) Consideration of marriage considered as 
extending to persons not directly within it ; 
viz. to brothers, uncles, & other relations, upon 
the marriage of a son ; as within the contract 
between him A his father. Voluntary settlement 
good between the parties. 

(5) Ct. of equity will not act in favour of a mere 
voluntary settlement ; A therefore upon a sub- 
sequent purchase with notice A covenant to lay 
out the money to the same uses, will not lay hold 
of the money. — Pulvertoft v . Pulvertoft 
(1811), 18 Ves. 84 ; 34 E. R. 249, L. 0. 

Annotations: — As to (1) Confd. Buckle r. Mitchell (1812), 
18 Ves. 100; B1U t>. Curcton (1835), 2 My. & K. 503. 
Refd. Smith v. Garland (1817), 2 Mer. 123 ; Alexander 
v. Wellington (1831), 2 State Tr. N. S. 763 ; Garrard v. 
Lauderdale (1831), 2 Rusa. & M. 451 ; Dillon v. Coppin 
(1839), 4 My. & Cr. 647 ; M'Fadden t\ Jenkyns (1842), 

1 Hare, 458 ; Meek e. Kettlcwell (1842), 1 Hare, 464 ; 
Walker i\ Jeffreys (1842), 1 Hare, 341 ; Kekewlch v. 
Manning (1851), 1 De G. M. 8c G. 176 ; Peter v. Nloolla 
(1871), L. R. 11 Eq. 391 ; Clarke v. Willott (1872), L. It. 
7 Exch. 313 ; Watte v. Watte (1876), 24 W. R. 623. As to 

(2) 8c (4) Confd. Heap e. Tonge (1851), 9 Hare, 90. Refd. 
l)oe d. Baveratock t>. Rolfe (1838), 8 Ad. 8c El. 650 ; 
Hughes v. Stubbs (1842), 1 Hare, 476; Meek v. KettlewcU 
(1842), 1 Hare, 464 ; Griffith v. Ricketts, Griffiths Luuell 
(1849), 7 Hare, 299 ; Ford v. Stuart (1852), 15 Beav. 493 ; 
Donaldson v. Donaldson (1854), 1 Jur. N. S. 10; Scott 
v. Scott (1854), 23 L. T. O. S.27 ; Saltt>.Standish(1863),2 
New Hep. 573. As to (5) Refd. M’Faddenr. Jenkyns (1842), 
l Haro, 458 ; Meek r. Kettlewell (1842), 1 Haro, 464 ; 
Towneud t». Toker (1866), 35 L. .T. Ch. 610, n. ; Clarke v. 
Willott (1872), L. It. 7 Exch. 313 ; Watte v. Watte (1876), 
24 W. R. 623. 

750. .] — Dickinson v Burrell, Dickinson 

p, Burrell, Stourton v. Burrell, No. 773, post. 

751. Legal estate revesting In settlor.] — 

By a voluntary settlement of 18(56, real estate 


PART II. SECT. 6, SUB-SECT. 1. 

e. General rule — Legal estate re- 
resting in profiler — Rights of grantor's 
n^ife. >--l Property was conveyed to a 
trustee for the purpose of disappointing 
creditors. A afterwards pltf. claiming 
to be beneficially interested, filed a 


bill for a conveyance to himself. In 
these circumstances the bill would 
have been dismissed, had not deft, by 
his auswer admitted that he was a 
trustee, 8c it appearing that the wife, 
who was not a party, A was living 
separate from her husband, was en- 
titled to tho beneficial inheritance : — 


Held : an inquiry directed to ascertain 
how the rente of the estate be applied. — 
1>hklax v. Fraser (1857), 6 Gr. 336. — 

CAN. 

f. Valid until avoided.] — A 

voluntary or covinous conveyance 
under 27 Eliz. c. 4, is voidable only, A 
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was granted unto & to the use of a trustee upon 
certain trusts ; the settlement contained the usual 
covenant for further assurance, but no power of 
revocation by the settlor. In 1867, the trustee 
executed a deed of disclaimer, & the settlor also 
purported to put an end to the settlement : — 
Held : the settlement was not thereby rendered 
inoperative, but the trust was imposed on the 
settlor, in whom, by operation of law the estate 
had revested after the creation of the trust. 

In 1888, the settlor mortgaged part of the pro- 
perty comprised in the voluntary settlement ; 
in 1899, the mtge. was paid off, & a transfer thereof 
taken for the benefit of the settlor’s estate : — 
Held : the beneficiaries under the settlement 
were entitled to have the settlor’s estate 
marshalled, & the mtge. discharged out of the 
unsettled portion of his assets. — Mallott t». 
Wilson, [1903] 2 Ch. 494 ; 72 L. J. Ch. 664 ; 
89 L. T. 522. 

752. Deed made lmprovldently.] — Villers v. 
Beaumont, No. 714, ante . 

753. Mortgage after voluntary settlement — 
Settlement good as to equity of redemption.] — 

A man makes a voluntary deed, <fe then a mtge. 
of the same lands. The first deod upon a trial at 
law is found fraudulent ; he to whom the deed is 
made, exhibits a bill to redeem the mtge. : — Held: 
though the first deed was fraudulent, because 
voluntary quoad the mtge. money, & pro tanto , 
yet it was good as to the equity of redemption. 
& would pass that ; for a voluntary deed will 
bind the party that makes it, & his heirs. — Kano 
v. Cartwright (1664), 1 Oas. in (Mi. 59 ; Nels. 
101 ; 22 E. K. 691 ; sub nom. Hamm v. Cart- 
wright, Frcem. Ch. 183. 

754. Settlement avoided pro tanto only.] — 

Mtge. in fee is a revocation pro tanto only of a 
settlement with power of i*e vocation. — Thorne r. 
Thorne (1683), 1 Vera. 182 ; 23 E. K. 402. 

Annotations : — Contd. Fitzgerald v. Fauconborgo (1731), 

Fitz-G. 207. Reid. Hanks v. Sutton (1732), 2 I*. Wins. 

700. 

755. Mortgage paid off but kept alive for 

benefit of settlor— Right of volunteers to marshal.J 

— Mallott v. Wilson, No. 751, ante . 

756. Settlement of equity of redemption — Sub- 
sequent sale by mortgagee — Right to surplus pro- 


ceeds of sale.] — lie Walhampton’s Estate, No. 
767, post. 


757. On subsequent sale by grantor— Whether 
entitled to purchase-money.] — Leach v. Dknk 
(1640), 1 Oh. App. 461, n.; 1 Hep. Ch. 146; 12 
Jur. N. S. 481, n. ; 14 W. H. 811, n. ; 21 K. It. 
533. 

Annotations : — Contd. Huoklo r. Mitchell (1R12), IB Vos. 
100. Refd. Evelyn v. Templar (1787), 2 Hro. O. C. 148 ; 
Pulvcrtoft r. Pulvortoft (1811), 18 Vch. 81 ; Towncnd v. 
Tokor (1860), 1 Oil. App. 446. 

758. Settlement reserving power ol 

revocation.] — Evelyn v. Templar, No. 737, ante. 


759 , ,] — Pulveutoft v. Pulvkrtoft, 

No. 749, ante. 


700. .] — When a voluntary settle- 
ment of lands is avoided by a subsequent sale for 
valuable consideration, the volunteers have no 
equity against the purchase-money payable to 
the settlor. Bill by purchaser against the vendor, 
who had previously executed a voluntary settle- 
ment of the property, & against the trustees & 
cestuis que trust under the settlement to have the 
settlement declared void & delivered up, & for 
a specific performance, sustained, the only objection 
to the title being the voluntary settlement. — 
Daking r. Whimper (1859), 26 Beav. 568 ; 53 


E. It. 1017. 

Annotations 
Ch. D. 3ttl. 
Ch. 624. 


-Consd. Re Wolhampton Estate (1884), 20 
Refd. Fletcher t?, Kettcman (1871), 40 L. J. 


701 , .] — Townend v. Toker, 

594. ante. 


702. — — Particular settled property - 

Subsequent general conveyance for creditors.] 

Cahkll v. Bkwley, No. 721, ante. 


Sub-sect 2. — As against Subsequent 
Purchasers from Grantor. 

763. Whether court will declare void— & order 
delivery— At Instance of purchaser.]— Daring v. 
Whimper, No. 760, ante. 

704, .] — Dm IIoghton v. Money* 

No. 720, ante. 

705 , ,*] — In a suit for specific performance 


good & valid until avoided. — 
11 r. < (1883), 6 O. U. 

152. CAN. 

753 I. Mortgage after voluntary settle' 
ment — Settlement good as to equity of 
redemption. 1 — Semble : a voluntary 
settlor mortgaging the settled property 
&, paying oil the mortgage can acquire 
no interent ad verne to the settlement 
under 27 Ellz. although he take the 
reconveyance In his own name. — Jte 
Macdonald (1871), 2 V. It. (Law) 12. — 
AUS. 

g. Grantor not chargeaide trith 
rents. 1 — A voluntary grantor of real 
estate la not chargeable, at the tmit 
of the objects of his bounty, for rent* 
of such estate subsequently received 
by him, or which but for his neglect 
might have been bo received. — 
Mitchell v. Ritchey (1865), 11 Gr. 
611. — CAN. 

h. Execution of voluntary deed.) 
— The ct. will not. In favour of a 
volunteer, order the due execution of 
an Instrument informally executed, 
although the relief would be granted 
to a purchaser for value. — Ross w. Fox 
<1887), 13 Gr. 883.— CAN. 


PART II. SECT. 6, SUB-SECT. 2. 

784 i. IVhether exturt trill declare void 
— ct' order delivery .] - The principle to 
ho applied by the ct. 1 m the same as 
that luid down for the guidance of the 
C’t.. of Claims, viz., that tile right to 
ohtuin the grant tc to retain it must 
depend upon the real Just ice & good 
conscience of the case. — Si'ESCKH t. 
Guay (1818). 1 Lcggc, 477. — AUS. 

784 II. .1 -Land was pur- 

chased at a Govt, land sale by C„ but 
in the nume of H., deft, who waa an 
Infant & son of o friend of C. C. com- 
pleted the purchase & took a grant in 
the name name, but Buhftcuucntly sold 
the property to pltf. : — Held: the 
obtaining of the grant to deft, by tnean» 
of money nupplled by C. was a fraudu- 
lent conveyance within the meaning of 
27 Kllz. e. 4, Sc void against pltf. — 
Byers v. Brown (185P), 2 l^ggc, 
1130.— AUS. 

764 ill. .1 — A purchaser will 

not be compelled to take a title to land 
which has, prior to the sale to him, 
been made the subject of a voluntary 
settlement by vendor. — PURSER v. 


Halloran (1862), 1 Q. S. K. 

AUS. 

764 iv. .1 -L. devised lands 

to hiH widow provided she did not 
marry or misbehave, & to ills son after 
his wife's death. A. afterwards by 
deod conveyed to others, «c their 
assignee conunencjod ejectment, urging 
that the widow's estate had deter- 
mined, Si that it was defeasible, & hod 
Ik'ou defeated by subsequent transfer 
for value under 27 Kllz. o. 4 : — Held : 
the widow' *s estate was not absolutely 
determined by her again marrying; 
the party next entitled not having 
claimed the estate. — Leech v. Leech 
(1865), 11 Gr. 572. — CAN. 

k. Lien.) — A prior deed 

was voluntary. & could not bo sup- 
ported as a deed for value, as it was a 
family settlement : — Held : it waa not 
postponed under Covinous & Fraudu- 
lent Conveyances (Irish) Act, 1634 
(c. 3), to the subsequent deeds for 
valuable consideration, as tlio refer- 
ences in the latter to the voluntary 
deed showed sufficiently that they wore 
subject to tho prior charges although 
they were created bjr a voluntary 
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Sect. 6 . — Position of grantees under conveyances 
voidable merely as being voluntary: Sub-sects . 
2, 3, 4 cfc 5.] 

against a vendor & those claiming under a 
voluntary settlement made by him previous to 
the contract for sale, the ct. refused to declare that 
the settlement was void under 27 Eliz. c. 4. — 
Fletcher v. Ketteman (1871), 40 L. J. Oh. 024. 

See, note, Law of Property Act, 1925 (c. 20), 
s. 173. 


Sub-sect. 3. — As against Subsequent 
Mortgagees from Grantor. 

766. Mortgage of settled Sc unsettled estates — 
Right of volunteers to marshal.] — A. executed a 
voluntary settlement of real estate to uses in 
favour of his four children, & he covenanted that 
the estate should remain to those uses & for quiet 
enjoyment. A. afterwards mortgaged the settled 
estate with his own unsettled estates Sc died : — 
Held : the children were entitled to tlirow the 
mtges. on tho unsettled estate, &, os against 
legatees, to prove under the covenants against the 
settlor's assets for the damage they had sustained 
by the mtge. — Hales v . Oox (1863), 32 Beav. 118 ; 
8 L. T. 134 ; 55 E. 11. 46 ; sub nom. lie HALES, 
Hales v. Oox, 1 New Itep. 344 ; 9 Jur. N. 8. 1305 ; 
11 W. It. 331. 

Annotations : — Apld. Mallott v. Wilson. [1903] 2 Ch. 494. 
Reid. He Walhampton Estate (1884), 26 Ch. 1). 391 ; 
Harding v. Howell (1889), 14 App. Coh. 307 ; lie Jones, 
Farrington r. Forrester, 11893] 2 Ch. 461. 

See, further , Equity, Vol. NX., pp. 500, 501. 

Nos. 2314-2316. 

767. Separate mortgages of settled Sc unsettled 
•states — Right of mortgage to consolidate.] — (1) A. 

having executed a voluntary settlement of the 
W. estate mortgaged it in fee to X. He afterwards 
mortgaged tho Q. estate, Sc that mtge. became 


vested in X. : — Held : X. was not entitled to 
consolidate as against the persons claiming under 
the voluntary settlement the mtges. on the W. & 
Q. estates. 

(2) A. having mortgaged estates in fee simple, 
subsequently made a voluntary settlement of 
same estates Sc all his interest therein to grantees 
to uses to hold, subject to the mtge. & to a power 
of raising a sum of money for himself, to the use of 
himself for life with remainder to his first Sc other 
sons in tail, with remainders over. The mtgee. 
afterwards sold the estates under the power of 
sale in the mtge. Sc after retainer of his debt Ac- 
costs paid the balance of the sale moneys into ct. 
under the Trustee Relief Act. Upon a petition 
for payment out A. contended that the sale had 
destroyed the voluntary settlement, Sc that the 
persons claiming thereunder had no equity against 
the sale moneys, which must be treated as if the 
sale had been made by A. himself : — Held : the 
voluntary settlement was a complete disposition 
by the settlor of the proceeds of the sale of the 
estate in case the prior mtgee. should exercise 
his power. Sc the volunteers under the settlement 
were entitled as against the settlor to the fund in 
ct. — Re Waijiampton’s Estate (1884), 26 Ch. D. 
391 ; 53 L. J. Ch. 1000 ; 51 L. T. 280 ; 32 W. It. 
874. 

Annotation : — Generally , Reid. Re Holland, Qregg v. Holland 

(1901), 49 W. It. 476. 

Settlor taking transfer of mortgage.] — See No. 

751, ante . 

See, now , Law of Property Act, 1925 (c. 20), 
s. 173. 


Rub-sect. 4. — As against Subsequent 
Volunteers. 

768. Against person claiming under second 
voluntary conveyance.] — Goodwin v . Goodwin 
(1658), 1 Itep. Ch. 173 ; 21 E. R. 541. 


deed. — B lake r. Plakb (1887), 10 
L. It. Ir. 261.— IR. 

1. .1 A. OBBififnod to 

her son a dwclling-nouse Sc farm in 
consideration of natural love Sc 
affection. Tho deed contained a 
covenant by tho Non, that lie, bin 
exors., administrator, or assigns, 
would maintain A. Sc her daughter 
during their Uvea, & permit them to 
occupy the dwelling-house : — Held, : 
there was a lien on the lands for such 
maintenance whloh was binding as 
against a subsequent purchaser for 
value with notice. — Relaghan v. 
Daly, 11913) 2 I. U. 328. — IR, 

binding agreements to 
perform conditions of prior (front .) — In 
ejeotment pltf. claimed under a deed 
tram her father, made in 1846, on tho 
day after her marriage, expressed to 
bo in consideration of natural love & 
affection, Sc of £5, in foe, reserving the 
use Sc occupation of the premises to 
grantor Sc his wife during their lives 
with maintenance. Sc After their de- 
cease pltf. Sc her heirs should pay to 
each of her sisters £25. Pltf. Sc her 
husband lived with her father & 
mother on the land for several years 
but separated in 1854. Sc went abroad. 
Sc did not return until 1876. In 1854, 
the father sold Sc convoyed the land 
for value to deft. : — Held : the deed 
to pltf. must be regarded as voluntary, 
there being no binding agreement to 
perform the condition os to mainte- 
nance, etc., or to par the sums named 
to the sisters ; Sc it was void under 
27 EMs. o. 4, as against deft., a subse- 


quent purchasor for value, though with 
notioe. — Demurest v. Miller (1877), 
42 U. C. It. 56— CAN. 

n. Beneficiary under will — Altera- 
tion of will .J — Deft, gave pltf. a bond 
conditioned not to alter his will, by 
which, as recited in the bond, he had 
devised to pltf. certain land. Ho after- 
wards sold Sc conveyod the land to 
one C. : — Held : the condition was 
broken. — McCormick v. McRae (1854), 
11 U. C. R. 187.— CAN. 

o. Dower of widow of voluntary 
grantee.) — A. conveys land without 
consideration to N., who remained in 
possession some years Sc left. A. 
subsequently conveyed tho same land 
to T. for value. In an action for 
dower by the widow of N. against T. : 
— Held : the first deed, being without 
consideration, was fraudulent as against 
the second, 8c that tho claim for dower 
resting upon the seisin under it was 
not sustain&blo. — Wilson v. Wilson 
(1859), 8 C. P. 625.— CAN. 

PART II. SECT. 6, SUB-SECT. 3. 

p. Mortgage of settled db unsettled 
estates-— Exoneration of settled estate — 
Where settlor dead.) — A settlor, having 
by a voluntary settlement, settled 
certain real estate, subsequently mort- 
gaged it with other property. Sc died : 
— Held: as the mtge* only defeated 
the settlement pro tanto , the mtge. 
money should be paid out of the other 
property included in the mtge., in 
exoneration of the settled estate. — 
Johnston e. Bropht (1878), 4 V. L. It. 
77.— AUS, 


q. Foreclosure against volunteer — 
Limit of rights of mortgagee — Under 
Alberta statute . \ — A mtgee. who has 
brought a foreclosure action against a 
volunteer cannot enforce a reoeiver 
order in respect of the rents Sc profits 
from the mtged. property under Alta. 
Volunteers Sc Reservists Relief Act, 
1916, c. 6, s. 8, because that sect, 
applies only to a right to collect tho 
rents which may be enforced without 
action. — Canada Life Assurance Co. 
t\ Dickson (1916), 35 W. L. it. 1 ; 11 
W. W. R. 1.— CAN. 


PART II. SECT. 6, SUB-SECT. 4. 

768 i. Against person claiming under 
second voluntary conveyance .) — Where 
there are two voluntary settlements, 
the et. will, at the suit of those in- 
terested under the first, set aside tho 
second. — Houldino r. Pools (1851), 
2 Or. 685.— CAN. 


768 ii. 


-.] — In ejectment, both 


parties claimed the title through one N. 
Deft, contended that a deed from N. 
to C. Sc J., dated Sept. 12, 1838, was 
voluntary. Sc therefore void : — Held : 
the deed oould only be void os against 
a subsequent purchaser for value. Sc as 
there was evidence to show that C. Sc J . 
were in possession on Aug. 31. 1839, 
when N. conveyed to A., through 
whom deft, claimed, the deed to A. 
was void, Sc he was precluded from 
saying the deed to G. Sc J. was void 
because voluntary. — Weller v. Hart* 
GRAVES (1864), 14 C. P. 360. — CAN. 


r. Against grantor's assignee .) — A 



Part II. — Impeachable by Subsequent Purchasers under Statute. 251 


769. •] — An uncle settled a jointure on his 

wife, but with a power of revocation ; afterwards 
upon the marriage of his nephew, he agreed to 
settle £700 per annum on him, but the lands being 
short of that value, shall not be supplied out of 
the jointure ; for though that was fraudulent as to 
purchasers, being made with a power of revocation, 
it was not so to the nephew or his wife, because 
made long before their marriage. — Parker r. 
Serjeant (1674), Cas. temp. Pinch, 140 ; 23 E. It. 
80. 

770. .] — Neither law nor equity will aid 

one volunteer against another. — D en d. Vernon 
v. Ogle (1773), lx>fft, 216 ; 98 E. It. 618. 

See, generally. Sect. 3, sub-sect. 2, B. (a), ante . 

771. Latter for payment of debts.] — 

Darcy (Lord) v. Allerton (1631), Toth. 54 ; 21 
E. R. 121 . 

772. Grants to elder & younger sons — 

Both otherwise provided for.] — Clavering v . 
Clavering, No. 081, ante. 

773 . Former conveyance voidable by 

grantor — Undue influence.] — A person who had 
previously conveyed away his interest in certain 
real estate for value, but, as was alleged, under 
undue influence, subsequently executed a voluntary 
settlement in favour of himself for life, with 
remainder to his children on attaining twenty-one : 
— Held : the infant children could maintain a bill 
to set aside the previous conveyance. 

There are many things connected with voluntary 
settlements of property which may justify the 
cts. in treating them for certain purposes, as subject 
to distinct rules. For instance, the ct. will refuse 
either to set aside a voluntary settlement at the 
suit of the settlor, or to enforce against such an 
intended settlor an agreement to execute the 
settlement. There are also certain statutory 
provisions which affect voluntary settlements 
only, but independent of those provisions there is 
no difference in the effect of voluntary & other 
settlements.— Dickinson t\ Burrell, Dickinson 
v. Burrell, Stourton v. Burrell (1860), L. R. 
1 Eq. 337 ; 35 Beav. 257 ; 35 L. J. Oh. 371 ; 13 
L. T. 660 ; 12 Jur. N. S. 199 ; 14 W. It. 412 ; 55 
E. It. 894. 

Annotations : — Held. DttWBon v. G. N. & City Ry., tl 

1 K. B. 260 ; Berries v. Milne, [1013] I Ch. 98 ; Bruty v . 

Edmondson (1915). 113 L. T. 1197 ; Ellis o. TorringUr , 

11920 j 1 K. B. 399. 

774. Against heir of grantor.] — Burrel’s 
Case, No. 539, ante. 

775. Against devisee of grantor — Though for 
payment of debts.] — After a voluntary settlement 
a man cannot devise same estate, though for 
payment of liis debts. — Bale v. Newton (1687), 
1 Vorn. 464 ; 1 Eq. Gas. Abr. 23 ; 23 E. It. 589. 

776. .] — A voluntary deed in favour of 

younger children, though retained in the possession 
of the grantor, & afterwards destroyed by him, 
established against legatees. — Sear r. Asiiwkll 
( 1739), 3 Swan. 411, n. ; 36 E. R. 928, L. C. 

Annotation: — CODJd. Roberta v. Williams (1841), 11 L. J. 

Ch. 65. 


777. ~~.]~- A father makes a voluntary 
ment on his family, ’without power of revocation 
inserted, Ac afterwards makes a contrary disposition 
by will | this will not affect the former settlement-, 
— Boughton v. Boughton (1739), 1 Atk. 625 * 

9 Mod. Hep. 212 ; 26 E. U. 393, L. t\ 

778. Prior conveyance imperfect.] — A 

father having, by a voluntary settlement, conveyed 
certain freehold & covenanted to surrender certain 
copyhold estates to trustees in trust for the benollt 
of his daughters, afterwards devised part of same 
estates to his widow, who, after his death was 
admitted to some of tho copyholds. A suit 
having been instituted by tho daughters to have 
the trusts of the settlement carried into effect, 
Ac to compel tho widow to surrender the copyholds 
to which she had been admitted, a decree was 
made for carrying into effect tho trusts as far os 
they related to tho freeholds, jilt-f.’s title to them 
being complete ; but as to the copyholds, the bill 
was dismissed with costs. — Jefferys v. Jefferys 
<1841), Cr. & Ph. 138 ; 41 E. It. 443, L. P. 

Annotations : — Contd. Crouch r. Waller (1850), 4 Be G. & J. 
302. Held. Kokmvick t\ Manning (1851), 1 Do G. M. & 
G. 170; Price v. Price (1851). 14 Boav. 598; Gale r. 
Gale (1877). « Ch. D. 144 ; Uarnly v. Gandy (1885), 30 
Ch. 1). 57 ; Iff Holland, Gregg r. Holland, (10011 2 Ch. 
145. 

779. Against grantor's representative.] — Wil- 
liamson v. (-oi)HiNGTON, No. 731, ante, 

780. .] — Voluntary agreement, by husband 

good against his exors., though not against 
creditors. — A.-tl. v. Wiioawoon, Wnoitwoon v. 
University College, Oxford (1750), 1 Vos. Sen. 
534 ; 27 10. It. 1188, L. U. 

Annotation s Cnry r. Abbot- (1802), 7 Voh. 490 ; 

Morico v. Durham (Dp.) (1805), 10 Voh. 522 ; A.*G. v. 
liubordaHhorn’ Co. (1834), 1 My. & K. 420. 

781. Against grantor's heir.] — A voluntary con- 
veyance made to the brother by the half blood 
but which was void A. defective at law, made 
good by act of equit y against the heir. - \V atth v. 
Bullas (1702), 1 P. Wins. 60; 2 Eq. (’as. Abr. 
286; 21 E. Jt. 293. 

Annotations : Oonid. Goring v. Na«h (1744), 3 Aik. 180; 
Ilalc r. Lamb (1 704). 2 Kricti, 292. Rsfd. Chapman r. 
Gibson (1791), 3 Dro. O. C. 229. 

See, now, i*aw of Properly Act, 1925 (c. 20), 
h. 1 73. 


r. 5 .— Ah against Purchaherh from 

SUBSEQUENT VoLUNTEERH. 

782. Ultimate purchase for valuable considera- 
tion.] — Doe v. Martyr, No. 732, ante. 

783. Purchase from devisee — Though for value.] 

— A voluntary conveyance is void against a subse- 
quent purcltaser for value, under 27 Eliz. c. 4, 
when the vendor is the same person who executed 
the voluntary conveyance ; but not otherwise ; 
Ac therefore a purchaser from the devisee of one, 
who in his lifetime made a voluntary conveyance 
of the same property, is not within the statute. — 
Doe d. Newman v . husiiam (1852), 17 Q. B. 723 ; 


deed given by a debtor under Insol- 
vent Confined Debtors* Act can have 
no greater effect tban a deed from the 
sheriff when he sells under an execu- 
tion ; neither tho one nor the other 
will, in the absence of fraud, defeat a 
previous voluntary deed executed by 
debtor. — B lack v. Coqswkll (1879), 
IS N. B. K. 44. — CAN. 


PART II. 8ECT. 6. SUB-SECT , 5. 

7S2 i. Ultimate purchase for valuable 
consideration .] — Where A. made two 
conveyances of lands for voluntary 
consideration. Sc grantee of the second 
conveyance assigned to B. for value : — 
Held : B. oould avoid the former con- 
veyance, under 10 Car. 1, c. 3 (Ir.). — 


Jonks d. MomtTT v. Whittaker 
(1841), Long. Sc T. Hi.— IR. 

s. Necessity for proof.] — A. 

held a bond for tho conveyance of 
property. Sc assigned it absolutely to 
B., but for tho purpose of security only. 
B. sold the property tap C„ Sc C. sold 
to others. C. had no notice that the 
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armdees wider conveyances 
Af being voluntary : Sub-sect, 5. 
1 <fc 2. Sect. 8. Pari UJ . 

lj 

& J. Q. R. ISO j 19 L. T. O. S. 153 ; 16 Jur. 
l llTB. R. 1159. 

batons /--Oonid. Godfrey v. Poole (1888). 18 App. Oas. 
7. atid. Lewie v. Bees (1856), 3 K. A J. 132. 


Wi *.] — G. was entitled tinder an 

agreement, to have a lease of certain land granted 
to him. He then by voluntary deed assigned his 
interest under the agreement to trustees, upon 
certain trusts therein declared, in favour of his 
children & their issue. The lease was afterwards 
granted to G. G. by his will recognising the settle- 
ment, & professing to appoint under a power 
contained in it, though he in fact exceeded the 
power, gave the property in question to H., one 
of his children. After the death of G., a suit was 
instituted to execute the trusts of his will ; & 
the parties to that suit, who were interested under 
both the settlement & the will, being put to their 
election elected to take under the will, & thereupon 
H. was declared entitled to the property in 
question. H. afterwards became bkpt. & his 
interest was sold by his assignees to J . through 
whom O., deft, in the present suit, claimed. On 
the death of H. a bill was liled by his children, 
who were interested, subject to the life estate of 
II., under the settlement, & who were not parties 
to the former suit against O., to obtain execution 
of the trusts of the voluntary settlement, so far 
as regarded their interests under it : — Held : pltfs. 
were entitled to the relief which they sought. — 
Gilbert v. Overton (1804), 2 Hem. & M. 110 ; 
4 New Hop. 420 ; 38 L. J. Ch. 083 ; 10 L. T. 000 ; 
10 Jur. N. S. 721 ; 12 W. K. 1141 ; 71 E. It. 402. 


See, 7iou' t Law of Property Act, 1025 (c. 20), 
s. 173. 


Sect. 7. — EFFECT OF RESERVATION OF POWERS. 

Rub-sect. 1. — Power op Revocation. 

785. Power not exercised.] — Bullock r. 
Thorne (1500), Moore, K. B. 015 ; 72 E. R. 704. 

Annotations : — Reid. Bnllor v. Waterhouse (1C7C), T. Jo. 
94 ; Jones v. Winwood (1838), 3 M. & W. 603. 

786. Power exercisable in future.] — Twyne's 
Case, No. 1 08. ante . 


787. J--8tandbn v. Bullock (1600), 

cited in 3 Co. Rep. at p. 82 b ; Moore, K. B. 605 s 
76 B. R. 817. 

Annotation : — Rett. Be St. Saviour’s, Southwark (1806). 
Lane, 81. 

788. Power exercisable by consent of another.] 

— Twyne’s Case, No. 108, ante . 

789. .] — If a man reserves such a power, 

with the consent of J., who is his own relation, or 
one that may be supposed to be at his command, 
that s h al l be fraudulent within the statute ; but 
if it be with the consent of others, as here it was 
of his wife’s friends, who cannot be supposed to 
consent but upon very good grounds, there it will 
not be fraudulent (per Cur.). — Banbury’s (Lord) 
Case (1676), Freem. Ch. 8 ; 22 E. R. 1021, L. C. 

790. ,] — Buller v. Waterhouse (1676), 

T. Jo. 04; 84 E. R. 1163. 

791. Conveyances for good consideration.] — 

Cross v. Faustenditch, No. 697, ante. 

792. Conveyance for valuable consideration.] — 

(1) If a man, in consideration that his son shall 
marry the daughter of B., covenants to stand 
seised to the use of his son, for life, & after to the 
use of his other sons, in reversion or remainder, 
these uses thus limited in remainder, are fraudulent 
against a purchaser, though the first be upon good 
consideration, viz. for marriage. 

(2) Though the consideration of marriage is a 
good consideration, yet if a power of revocation 
be annexed to it, it is void as unto strangers. — 
St. Saviour’s, Southwark Case (1006), as 
reported in Lane, 21 ; 145 E. Ii. 260. 

Annotations: — Generally , Hentd. Needier v. Winchester 
(Bp.) (1614), Hob. 220 : Philips v. Bury (1694), Comb. 
265 ; It. v. Kcmpo (1694), 1 Ld. Raym. 49 ; Bankers' 
Case (1695), Skin. 601 ; Rutter v. Chapman (1841), 8 
M. & W. 1 ; It. v. Eastern Archipelago Co. (1853), 1 E. & 
B. 310; Bostock t\ North Staffordshire Ry. (1855), 24 
L. J. Q. B. 225. 

793. Power exercisable only on substitution of 
other security.] — Griffin v. Stanhope, No. 545, 

ante. 

794. .] — (1) A grant of an annuity with 

a power of revocation, provided he settles another 
annuity as good, is not within the statute (Lord 
IIobart, C.J.). 

(2) If it were a power to revoke with the pay- 
ment of £20 only, that would make it not within 
the statute (Lord Hobart, C.J.). — Bennet’s 


bond was for security merely. A. 
having bt'come bkpt., his assignee 
applied to redeem Held : ho was 
entitled, in the absence of any evidence 
that C. was a purchaser for value. — 
Cherry v. Morton (1860), 8 Gr. 402. 
—CAN. 

PART II. SECT. 7, SUB-SECT. 1. 

t. Conveyance for good considera- 
tion — Agreement to maintain.)— One 
pltf., on ner of a farm valued at about 
$4,600. was, as also his wife, old, 
feeble A illiterate. He negotiated with 
deft., the wife’s nephew, with the 
object of effecting an arrangement for 
their support A maintenance. The 
consideration In the deed was natural 
love A affection, $1 A the life lease. 
Deft-, waa also to pay $30 in cash 
yearly, A provide pltfs. with a horse A 
vehicle A nouse room. The deed did 
not contain any power of revocation 
in oue of deft, ’s default r — Held : in 
the oiroumstanoes, the deed A life 
leaao must be set aside. — II ao arty r. 
B ATOM AN (1890), 19 O. It. 381. — CAN. 


.) — A father exe- 
cuted a general disposition, conveying 
to his son his whole estate under 
burden of paying a provision to the 
grantor’s two daughters, & an annuity 
to the grantor A Ills wife, A survivor of 
them : the deed was delivered, A 
possession ceded to the son : — Held : 
the deed was not of a revocable nature, 
A the father could not revoke it. — 
Braipwood r. Braidwoop (1835), 14 
SU. (Ct. of Sess.) 64 ; 11 Fac. Coll. 44. 
—SCOT. 

b. Absence of poirer — Voluntary 
settlement.) — The absence of a power 
of revocation from a voluntary settle- 
ment is not a ground for setting it 
aside. — Hillock v . Button (1881), 29 
Or. 490.— CAN. 

o. .1 — Voluntary gifts, not 

subject in express terms to a power 
of revocation, but not meant to be 
irrevocable, may be set aside or re- 
voked by the donor. — C laitonburq r. 
Murine (1895), 40 X. S. R. 193.— CAN. 

Where settlor may 


wish to protect himself from his own 
improvidence or against importuni- 
ties of relatives, the absence of a 
power of revocation in the deed is not 
a ground for setting it aside. — Fonseca 
v. Jones (1911), 21 Man. L. It. 168. — 
CAN. 

a. Implied power.) — Whether a 

deed contains a power of revocation 
or not, A however formally executed, 
the retention of the deed in the custody 
of the donor makes it revocable. — 
U ntacke v. Giles (1828), 2 Mol. 257 ; 
2 Ir. L. Rec. 1st ser. 161. — IR. 

f . Power of grantor to revoke prior settle- 
ment by will .) — Where A. executed a 
deed of settlement without any power 
of revocation, substantially carrying 
out the terms of his will, A later made 
another will whereby he assumed to 
revoke the settlement except the 
provision made in favour of his wife : — 
Held : in the absence of anything to 
show that the settlement was unreason- 
able or improvident, or that it was 
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~ - / 1 AM) nttnd in ffp ftffl n, Ch. at P. 8 ; 22 23. R. i The enacting part consider* It In t\xa Mfcon \> 

Cask (1822b cnsea w 1 & makes an express provision a%*Nn»t 


1021. 

^.mh ^ /t— 

Annctotito* i — ' 


S. 


oflttaal 


w Case, No. 


Sob-sect. 2.— Other Powers. 

707. Power to loose— For ninety-nine years— 

Witt or without wnt.1-LAVEND*» ?• «s I^b' 
stone (1675), 2 Lev. 146 ; 3 Keb. 527 , 83 E. B. 

400. 


tor 

criminal 



Add <i83i)f 2 8 iiy. & K. 410. 

798. Power to mortgage.] — Tarback v. Mar* 
bury, No. 82, ante. 

799 , Revocation pro tan to only.] — Thorne 

v. Thorne, No. 754, ante 


Tk 1A15 






,<s rtf*" 


SBvfc Ajd.181 



amt} 


profits 
i OMh 

•diluted 


Sect. 8. — PENALTIES. 

Sec, now. Law of Property Act, 1925 (c. 20), 
s. 173, which replaces 27 Eliz. c. 4, but makes no 
provision for penalties. 

800. When payable — Conveyance void only as 
voluntary.] — To make a voluntary settlement 
void against a subsequent purchaser within 27 
Eliz. c. 4, it must be covinous & fraudulent, not 
voluntary only. A purchaser, to entitle himself 
to protection against such fraudulent settlement 
& to set it aside, must be a purchaser bond fide , 
or for good consideration ; as marriage : but the 
consideration need not be money. 


The enacting part consider* It In. t\xe Mima Wag 
ds makes an express provision against 

asif tbey were a crime. . . * Unt no oersonm*. 
a voluntary Battlement by way ot 
va family ww. ever 

- - wuwstob®).— D oa „ 

fiOTJTtBDGB (1777), 2 Cowp. 105 ; 98 

g£ i 

i^UacA 

gartajv- 
Tunstlllv. 

801. Amount of 
-Without 

regoived : — (1) Where W. hid agreed tor *** w » 
paid by iTto aesure *100j»«- «wmw» 
during his own life 3c his wife s vAJs® . 

that a mtge. was made, althouj^x W. h 

not pay the money, yet 

withm the statute because they were namd ^as 
parties in trust for the benefit of T. , (2)tlw 
estate which they had upon that mtge. was a 
sufficient purchase within the statute i (3) <m® 
entire year’s profits, which wae the penalty ot 
the statute, should be forfeited without apportlon- 
ment, as well upon a mtge. as upon an absolute 
sale ; so also upon a lease or a petty annuity niRd® 
by fraud, etc., one year’s value of the land should 
be forfeited ; (4) every deft, found guilty should 

E ay a year’s value of the land, every one by 
imself, & not a year’s value jointly amongst 
them all ; (5) the infancy of one of defts. should 
not excuse him of that penalty, he being sixteen 
years of age, & privy to that conveyance, & having 
justified that fraudulent deed to be made bond 
fide, & for that he should be punished as if he were 
at full age. — Boulton v. Wiseman (1014), Noy • 
mu . 7i k n 1070 . 


Part III. — Conveyances Impeachable from Position of Parties. 


Sect. 1. — INFIRMITY OR INCAPACITY OF 

GRANTOR. 

802. Deaf mute — Undue Influence of relation 
benefited by deed.] — A man deaf A dumb sullen* 
a common recovery of entailed lands, assisted by 
his uncle, & then settles the same to certain uses. 
Upon the circumstances of the case it appeared 
he had done nothing but what in conscience he 
ought ; yet he being under these circumstances, 
he ought to be taken care of in equity ; & it 
appearing that the uncle was concerned in point of 
interest, the settlement was set aside. — Ferres v. 
Ferres (1708), 2 Eq. Cas. Abr. 005 ; 22 E. It. 
585, L. C. 

803. Man In extremis — Though not non compos 


nor dellrlous.1 — Although there is no direct proof 
that a man is non compos or delirious, yet if the 
deed be executed in extremis , it carmot be supposed 
he liad a mind adequate to the business he was 
about ; & might more easily be imposed upon. — - 
Fane v. Devonshire (Duke) (1718), 0 Bro. Pari. 
Cas. 137 ; 2 E. It. 084, H. L. 

804 . Though not imbecile.] — Agreement 

between uncle & nephew for a sub-lease to the 
latter at a fixed rent, with covenant for perpetual 
renewal, of premises held by the uncle under a 
church lease, renewable on fines at will of lessors, 
set aside on the ground of surprise & misappre- 
hension of its effect in one or both of the parties ; 
the facts being, tliat the agreement was entered 


executed through fraud or mis- 
representation, It was not revocable. — 
Howland v. Macdo.vald (1907), 9 
O. W. K. 337 ; li O. L. It. 110. — ■ 

CAN. 


PART HI. SECT. 1. 

f. Man in extremis.] — To protect 
sic a uor*ons» from importunity, 6l to 
save tbolr heirs from mischief, the law 


if Scotland declares that If a deed 
fleeting heritage be executed on death- 
bed, it may be set aside ex capite lecti. 
— Nkwton (on Fkkuuhson) v. Nkwton 
IS70), L. K. 2 Sc. 6c Div 13.— SCOT. 
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Sect. 1 , — Infirmity or incapacity o/ grantor,] 

into a few days before the uncle’s death, when he 
was confined to bed by the illness of which he 
died, Sc was in such a state of bodily Sc mental 
imbecility as rendered him incapable of transacting 
business which required deliberation Sc reflection, 
the agreement being at same time one for valuable 
consideration, Sc in that view of it unreasonable. 

Suppose there had been no evidence of debility 
[mental imbecility] at the time, it might be 
questioned whether such an instrument, obtained 
under such circumstances, without any previous 
consultation as to the terms of the contract, 
might not be considered as the effect of surprise 
(Lord Bedesdale). — Willan v . Will an (1814), 
2 Dow, 274 ; 3 E. R. 863, H. L. 

Annotation* : — Mentd. M'Carthy v. Decalx (1831), 2 Hubs. & 

M. 614 ; Browne v. Tighe (1834), 8 Bli. N. S. 272. 


806. Voluntary settlement — Not reserving 

power of revocation.] — A voluntary settlement, 
executed by the settlor when he was, or was 
supposed to be, in extremis , was set aside, on the 
ground that it did not reserve to him, as it ought 
to have done, a power of revocation. — Forhhaw v. 
Whlsby (1800), 30 Beav. 243 ; 30 L. .1. Oh. 331 ; 
4 L. T. 170 ; 7 Jur. N. 8. 200 ; 0 W. It. 225 ; 
54 E. B. 882. 

Annotations: — Raid. Couttn i». Acworth (1869), L. R. 8 
Eq. 658 ; Hall v. Hall (1873), 8 Oh. App. 430. 

806. .] — Purchase from a poor sick man, 

shortly before his death, at an undervalue, Sc 
under circumstances of great precipitation ft 
without proper protection, set aside at the instance 
of his heir-at-law. — Clark v. Malpas (1862), 4 
Do G. F. ft J. 401 ; 31 L. J. Oh. 006 ; 6 L. T. 
500 ; 20 J. P. 451 ; 10 W. B. 077 ; 45 E. B. 1238, 
L.JJ. 

Annotations : — Reid. Baker v. Monk (1804), 33 Beav. 419 ; 
O'llorko v. Dollngbroke (1877), 2 Ann. Cas. 814 ; Fry v. 
Lane, lie Fry, Whlttet v, Bush (1888), 40 Ch. D. 312 ; 
Roob i>. I)e Beraardy, [1896] 2 Ch. 437 ; Grin dell v. Baas 
(1920), 80 L. J. Ch. 591. 

807. Weak man— Deed obtained by misrepre- 
sentation.] — Diversity betwixt a deed ft a will 
gained from a weak man, ft upon a misrepresenta- 
tion ; equity will set aside the first, but not the 
latter. — James v. Greaves (1725), 2 P. Wms. 
270 ; 24 E. It. 720. 


808. .] — Bridgeman v. Green (1757), 

Wilm. 58 ; 07 E. B. 22 ; affy. (1755), 2 Ves. Sen. 
027, L. C. 


Annotations .' — Apld. Huguonln v. Baauloy (1807), 14 Ves 
273. Reid. Dent v. Bennett (1839), 4 My. & Or. 269 
Cooke v, Lamotte (1851), 15 Beav. 234 ; Ucynoll v. Spryo 
Hprye «. lteynoll (1852), 21 L. J. Ch. 633 : Cox r. Brutoi 
(1857), 6 W. It. 644 ; Lyon r. Home (18^8). L. It. 6 Eq 
655 ; Baker ti. Loader (1872), L. It. 10 Eq. 49 ; Moxon t) 
Payno (1873), 8 Ch. App. 881 ; Allcurd e. Skinner (1887) 
3« Ch. D. 145 ; Berry v. Glaxebrook (1891). 7 T. L. It 
574 ; Morloy t\ Loughnan, [18931 1 Ch. 736. Mentd 
IlarrlHon t*. Wiltshire (1834), 4 L. J. Ch. 30 ; Cock™! 
Taylor (1852), 15 Boa v. 103; Smith v. Kay (1859), 1 
H. L. Cum, 751 ; Coultwaa v , Swan (1871), 19 W. R. 485 
Vano v. Vane (1873), 8 Ch. App. 383 ; He Yatm, Ex v 
Brown (1879). 27 W. It. 651 ; He MoCaUum. McCall am t 
MoOUlwu, U#0t] 1 Ch. 113 ; Turnbull iTbu^TllSol 

A* V* 1 • v* 


809. Man of weak mental capaoity.] — Bill by 
the heir of a vendor against the purchaser to set 
aside a sale Sc deed of conveyance, on the ground 
that the consideration was grossly inadequate, Sc 
that the deft, availed himself of the mental weak- 
ness & incapacity of the vendor. 

Inadequacy of consideration alone is not sufficient 
to vitiate a sale. But it appearing as the result of 
evidence that there was a degree of mental weak- 
ness on the part of the vendor, not indeed so great 
as to vitiate any instrument which he might 
execute, but such as to make it eminently necessary 
that he should have protection Sc advice ; that 
fact, coupled with the circumstance that the 
property was sold at an inadequate price, was held 
sufficient to justify the interference of the ct. in 
setting aside the sale, Sc declaring that the deed 
was to stand only as a security for moneys found 
to be actually due. — Longmate v . Ledger (1860), 
2 Giff. 157 ; 2 L. T. 256 ; 6 Jur. N. S. 481 ; 8 
W. B. 386 ; 66 E. R. 67 ; affd., see 4 De G. F. Sc 
J. p. 402, L. C. 

Annotations : — Consd. Clark r. Malpas (1862), 31 Beav. 80. 

Refd. Fry v . Lane, Re Fry, Whlttot v. Bush (1888), 40 

Ch. D. 312. 

Persons of unsound mind generally.] — See 

Lunatics. 

810. Grantor In embarrassed circumstances.] — 

Where a purchaser takes advantage of the distress 
or ignorance of the vendor, or of any particular 
authority over him, a ct. of equity may set aside 
the purchase as fraudulent, even after the pur- 
chaser’s death. — ^Gould v. Okkden (1731), 4 Bro. 
Pari. Gas. 198 ; 2 E. R. 135, Q. L. 

Annotations : — Refd. Douglas v. CulvcrweU (1862), 4 De 

G. F. & J. 20 ; Adams v. Sworder (1864), 10 Jur. N. S. 

223. 

811. .] — A., aged thirty, borrows £5,000 

on bond to pay £10,000 if he survives B., aged 
seventy-eight. A. survives a year Sc eight months, 
having on death of B. confirmed the bargain by 
a now bond, etc.. Sc freely, paying part : no relief, 
except as to the penalty. 

This ct. has an undoubted jurisdiction to relieve 
against every species of fraud. 

Fraud may be apparent from the intrinsic nature 
Sc subject of the bargain itself ; such as no man in 
his senses & not under delusion would make on the 
one hand, & as no honest Sc fair man would accept 
on the other ; which are unequitable Sc un- 
conscientious bargains. 

Fraud may be presumed from the circumstances 
Sc condition of the parties contracting ; Sc this goes 
farther than the rule of law ; which is, that it 
must be proved, not presumed : but it is wisely 
established in this ct. to prevent taking surrepti- 
tious advantage of the weakness or necessity of 
another ; which knowingly to do is equally against 
conscience as .to take advantage of his ignorance. 

The last head of fraud, on which there has been 
relief, is that which infects catching bargains with 
heirs, reversioners, or expectants, in the life of the 
father, etc., against which relief always extended. 


809 1 . Man of tteak mental capacity.] 
— Pltf. brought »u action against deft., 
hi* son, for roactaiion of a voluntary 
transfer of land : — Held : pltf. waa to 
doft.’a knowledge feeble-minded, weak, 
ft inoapablo of transacting buainew ; 
ft the deed was sot aside. — Spono v. 
BPONO (1914), 18 C. L. It. 544.— A US. 

A deed of real 


was given to purchaser by a person of 
very weak mind, unfit for ouslneee, 
which required judgment ft discretion. 
The consideration was considerably 
leas than the value of tho property, 
ft tho bargain was an exceedingly 
improvident one for grantor : — Held : 
the deed set aside. — Chisholm t\ 
BcilROKDKlt (1885), 40 N. S. R. 8.— 
CAN* 


h. Illiterate foreigner .1 — Pltf.. 

an illiterate foreigner, in posses- 
sion of land under an agreement of 
sale, having paid $900, broken 100 
acres, ft erected buildings valued at 
$1,000, executed a quit-claim deed 
in favour of deft. I., ft was given in 
return a six-year lease on half-crop 
rental, tormina table six months later 
by lessor. Pltf. had no advioe or 
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These have been generally mixed cases, com- 
pounded of all or several species of fraud ; there 
being sometimes proof of actual fraud, which is 
always decisive. There is always fraud presumed 
or inferred 'from the circumstances or conditions 
of the parties contracting ; weakness on one side, 
usury on the other, or extortion or advantage 
taken of that weakness (Lord Hardwicke, 0.). — 
Chesterfield (Earl) v. Janssen (1751), 2 Ves. 
Sen. 125 ; 1 Atk. 301 ; 1 Wils. 280 ; 28 E. li. 
82, L. 0. 

Annotations : — Consd. Aylesford v. Morris (1873), 8 Ch. 
App. 484. Refit. Baugh v. Price (1762), 1 Wils. 320 ; 
O wynne v . Heaton (1778), 1 Bro. C. C. 1 ; Fullagar v. 
Clark (1812), 18 Ves. 481 ; Bowes v. Heaps (1814), 3 Ves. 
8c B. 117 ; King v. Hamlet (1834), 2 My. & K. 466 ; 
Kempson v. Ashbee (1874), 39 J. P. 164 : Beynon v. Cook 
(1876), 10 Ch. App. 391. n. ; Heap v. Marris (1877), 46 
L. J. Q. B. 761. Menta. Taylour v. lioohfort (1761). 2 
Ves. Sen. 281 ; Carpenter v. Heriot (1769), 1 Eden, 338 ; 
Murray e. Harding (1773), 2 Wm. Bl. 869 ; Cookshott v. 
Bennett (1788), 2 Term Rep. 763 ; Fox v. Maokroth 
(1788), 2 Bro. C. C. 400 : Fawoott v. Gee (1797), 3 Anst. 
910; Whittinghain v. Burgoyne (1797), 3 Anst. 900 ; 
The Cognac (1832), 2 Hag. Adm. 377 : Sloman v. Kelly 
(1840), 4 Y. 8c C. Ex. 169 ; Doe d. Haughton v. King 
(1843), 7 Jut. 617; Downes v. Groen (1844). 12 M. & W. 
481 : O’Brien v. Kenyon (1861), 6 Exoh. 382 ; Cockoll v. 
Taylor, Preston v. Collett, Collott v. Preston (1862), 21 
L. J. Ch. 546 ; Egerton r. Brownlow (1853), 4 H. L. 
Cas. 1 ; Archer v. James (1859), 2 B. & 8. 67 ; Nevill v. 
Snelling (1880), 15 Ch. D. 679 ; Bull! Coal Mining Co. v. 
Osborne, [1899] A. C. 351 ; Nooton v. Ashburton, [1914] 
A. C. 932. 


812. 


-.] — Where a person in pecuniary 


difficulties executed a conveyance of land, at an 
undervalue, under circumstances which tended to 
show a belief, on his part, that the transaction 
was intended to be a mtge. transaction, but not 
an absolute sale, same solr. acting for both parties, 
the ct. set aside the instrument as an absolute; 
sale. — Douglas v. Culvkrwell (1802), 4 I)c 
G. F. & J. 20 ; 31 L. J. Oh. 543 ; 6 L. T. 272 ; 10 
W. B. 327 ; 45 E. li. 1089, L. JJ. 

Annotations : — Mentd. Re Unsworth’s Trust (1865), 2 Drew. 

8c 8m. 337 ; Maclood v. Jonos (1884), 63 L. J. Ch. 634. 


815. - .] Pltf., a markswoman, was heiress* 

at-law to a person who died seised of or entitled 
to real estate. One of defts. sot up a will of 
deceased, which will was, as regarded the personalty 
of deceased, pronounced a forgery, but which, as 
regarded the realty, was never impeached at law. 
Pltf. was afterwards persuaded to execute deeds 
conveying away all her interest in deceased’s 
realty for an inadequate consideration. She 
subsequently Hied her bill, praying that the deeds 
might be set aside on the grounds that they were 
obtained by fraud, that they were never explained 
or read over to her, & that she was, at the tune she 
executed them, in ignorance of her title to any 
portion of deceased’s estate ; — Held : the ct. 
could order the deeds to be set aside, this case 
not being at all analogous to the cases of heirs 
coming to the ct. under circumstances of this 
kind, & asking that mere terms of years, or dry 
legal estates, should be set aside in order to allow 
the heirs to proceed at law. — C artusdur v. Kad- 
BURN (1800), 14 L. T. 187 ; 14 W. It. 003. 

816. Man under arrest.] — Though a man is 
arrested by duo process, yet if a wrong use is made 
of it against him by obliging him to execute a 
conveyance while under arrest, this ct. will relieve. 
— Nicholi.8 r. Nichollb (1737), West temp . 
Hard. 192 ; 1 Atk. 409 ; 25 K. It. 890, L. 0. 

See , generally , CoNTHArr, Vol. XII., pp. 95, 00. 

817. Drunkard.] — Particular acts of excessive 
drinking by a party executing a conveyance not 
a sufficient ground to set aside a conveyance ; nor 
inadequacy of price above where there is no fraud, 
especially where the person claiming against the 
conveyance has allowed llftoen years to elapse; 
without taking any stop. — Smith v. Downing 
(1737), West temp. Hard. 90 ; 25 E. It. 830, 
L. a 


813. 


-.] — A mtgor. in embarrassed circum- 


818. 


Of weak Intellect — Undue Influence 


stances in May, 1804, conveyed his equity of 
redemption in the mortgaged property under 
pressure to the mtgee., for a sum considerably less 
than its value, & in June following lie was, on his 
own petition, adjudicated bkpt. On bill by the 
assignee, the deed was set aside. — Ford v. Olden 
(1807), L. It. 3 Eq. 401 ; 36 L. J. Oh. 051 ; 15 
li. T. 558. 


814. Grantor Ignorant of lights.] 

Okeden, No. 810, ante. 


Gould t 


of surgeon.] — Dennett v. Vadb (1742), 2 Atk. 324 ; 
9 Mod. Hep. 312 ; 20 E. It. 597 ; nub nom. Dknnkt 
v . Wade, Jones v. Wade, 1 Dick. 84, L. (J. nidnie- 
quent proceedings , sub nom. Dennett. Lee (1743), 
2 Atk. 529, L. O. 

Annotations Refd. Bellamy r. Bulilrn; (1836), 2 J’h. 426. 
Mentd. BoadluM V. Burch (1839). 9 L. J. Oh. 67 ; Middleton 
r. Hhcrbumo (1 841 ), 4 Y. 6c C . Ex. 368 ; Allen v. M’Phoreon 
(1847). 1 H. L. Can. 191 ; Jonon v. Qtvgory (1803), 2 Do 
U. J. 8c Sin. 83. 

819. Just come of age.] — Lease set aside 

with costs ; as obtained by the contrived A 


assistance except that of her husband, 
ul»o an 11 1 Iterate foreigner. Both 
document* were prepared by deft. 1. 
8c wltneeaed by deft. A. ; 8c two day« 
later l. executed au agreement for sale 
in favour of A. : — Held : the trans- 
action could not stand ; 8c the three 
Instruments were declared null 8c void. 
— Kokorutz v. Irwin (1912), 19 

W. L. It. 946 ; 1 W. W. R. 774.— 
CAN. 

k. Ill-health of settlor — Evidence 
of sufficient explanaium. } —Where at 
the execution of a voluntary settlement 
settlor is not in a tit state of health, 
8c is inexperienced In legal business, 8c 
the tolr. is a stranger, 8c the deed 
contains unusual clauses, the clearest 
evidence is required that settlor at the 
time of signing the deed fully under* 
stood it, 6c for such evidence the ct. 
looks to the solr. who prepared the 
deed, 8c if such evldenoe Is not forth* 
coming the deed cannot be upheld. 
The more formal reading over of the 
deed is not enough. — A ndkicbon v. 


AsoKttaos (1903), 23 N. Z. L. It. 101. 
— N.Z. 

817 I. Drunkard.) — The more fact of 
a person executing a deed while 
intoxicated, will not, as a rule, sullleo 
to set such deed aside, unless undue 
advantage was taken. — C larkmon r. 
KrmoN (1854), 4 Ur. 244.— CAN. 

817 U. .} — Nevjplh v. Nkvimr 

(1856), 6 Or. 12L— CAN. 

817 ill. .] — McGiikook t*. Boul- 

ton (I860), 12 Or. 288.— CAN. 

817 lv. .1— Where an old man, 

greatly addicted to drinking, executed 
deeds of all his property, real 6c ikt* 
Honal, to the tavern keeper with whom 
he boarded. 8c ooccpted in considera- 
tion a bond tor his support for life, 
which was an inadequate consideration, 
6c five months afterwards grantor 
died ; — Held : on the application of 
one of his heirs, the deeds would be 
set aside. — H umk v. Cooke (i860), 16 
Ur. 84.— CAN. 


817 v. — - .1 -A confront entered 
into by a person who to the knowledge 
of the other party is ho drunk os to bo 
incapable of knowing what he Is about, 
Ih not void hut voidable at his option ; 
therefore, he must In order to escape 
liability disaffirm within a reasonable 
time or at any rate, if he delays his 
election to dhuiffirm, ho does so at his 
peril, if such delay causes loss or 
damage to tho other party. — I* 
Grain Co. v. Row, 119171 3 W. W. II. 
373 ; B. C. It. 232.— CAN. 

l . »— With knowledge of act.) — 
Where a istsou given to drinking made 
a deed to his wife, understanding 
what he was doing, but without 
professional advice, a bill by his heir 
imiieoching the deed was dismissed.— 
Cokuioan v . CoiuuoAN (1868), 16 Or. 
341.— CAN. 

m. .1 — T., a weak 8c 

feeble person, 6c suffering from drink, 
but mentally capable of understanding 
what he was doing, exfccutod a settle- 
ment of b is real estate U trustees lu 
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Sect. 1 . — Infirmity or incapacity of grantor. Sect . 

2: Sub sect. 1.] 

habitual intoxication of the lessor, immediately 
on coming of age, at a very inadequate rent ; Sc 
acts of confirmation held not sufficient. 

It is not at all shown that at either period fof 
the alleged acts of confirmation] pltf. was apprised 
of the true value of his estate (Grant, M.R.). — ■ 
Bay r. Babwick (1812), 1 Ves. Sc B. 195 ; 35 E. R. 
70. 

See, generally , Contract, Vol. XII., pp. 41, 42, 
Nos. 199-217. 

820. Donor old.] — Old age alone not a sufficient 
ground to presume imposition. — L ewis v. Pead 
( 1789), 1 Ves. 19 ; 30 E. It. 210. 

g2l. .] — Where a party, in the situation of 

a companion to a testatrix, upwards of eight y- 
three years of age, obtained a transfer of stock 
from testatrix, without consideration, & testatrix 
by her will gave her property to other parties, the 
ct. held it a pritnd facie ease for inquiry, Sc ordered 
the stock to be brought into ct . without prejudice ; 
the dividends to be paid to the transferee until 
the hearing of the cause, which was instituted for 
the purpose of impeaching the transaction. — 
Bate v. Bate (1845), 5 L. T. O. S. 3(17 ; sub nom. 
Bate v. Bank of Knuiand, 9 Jur. 545. 

822. Sale at undervalue — Suppression of 

material facts.]— Bale, by an old woman of eighty- 
eight, of an estate in possession for one-fourth its 
value set aside, she being in distress Sc without 
legal assistance, Sc being also under the impression 
that she could not make out a good title, while the 
purchaser, knowing that, she could, concealed the 
fact from her.-- Summers r. Griffiths (180(1), 35 
Bkav. 27 ; 55 K. It. 804. 

823. 6c Infirm 6c Ignorant.] — An ignorant 

old woman of weak intellect, Sc without professional 
advice, conveyed property to deft., in considera- 
tion of an annuity payable weekly, secured only 
by a power of distress Sc the covenant of deft. 
The evidence in the suit did not show either that 
pltf. knew what she was doing when she executed 
the conveyance, or that- deft, had given the full 
value for the property : — Held : the purchase 
must bo sot aside with costs, Sc the conveyance 
stand as security only for so much as might be 
found actually due from deft, to pltf. — Baker r. 
Monk (1804), 33 Beav. 419 ; 10 L. T. SO ; 2S J. I\ 
407 ; 10 Jur. N. 8. 024 ; 12 W. It. 521 ; 55 E. It. 
430 ; affd. % 4 l>e G. J. Sc 8m. 3S8, L. J J. 

Annotation* : Reld. Fry r. Latte, lie Fry. Wblttet r. Rusb 

0888), 40 Oh. 1). 31 ; Kwh r. Do Bomurdy, 1 181)61 2 Oh. 

437 ; Drill th'll r. Bass (1020). 80 L. J. Ch. 501. Mentd. 

llotlilol r. Pugh (1804), 10 Jur. N. 8. 531. 

No. 9 17, 


824. Donor old 6c nearly blind — Placing con- 
fidence in donee.] — Deed of gift ordered to be 
delivered up, as obtained by undue influence over 
the donor, who was eighty-four years old, & nearly 
blind, Sc placed a confidence in the donee. — 
Griffiths v . Robins (1818), 3 Madd. 191 ; 56 
E. R. 480. 

Annotations : — Diftd. Pratt v. Barker, Pretty v. Barker 

(1826), 1 Sim. 1. Held. Hunter v. Atkins (1834), Coop. 

temp. Brough. 464. 

825. Grantor illiterate — 6c pressed for money.] — 

On a bill to set aside a purchase, the answer of 
defts. the devisees of the purchaser, admitting 
great inadequacy of price, Sc stating their ignorance 
as to other circumstances of fraud alleged, a 
receiver appointed. 

There may be cases of inadequacy of price so 
great as to form a ground for cancelling a contract. 

The young man was a common sailor, lately 
come on shore, Sc much pressed for money. If the 
case stated be true, & it is more than probable it 
is true, the inadequacy was so monstrous, the 
situation of the young man, Sc the state of his 
intellect were such, that it is hardly possible to 
suppose that the transaction can stand (Lord 
Eldon, C.). — Stilwkll v . Wilkins (1821), Jac. 
281 ; 37 E. R. 857, L. 0. ; affg . B. C. sub nom . 
Btitvvell v . Williams, 6 Madd. 49. 

A limitations : — Mentd. George v. Kraus (1840), 4 Y. & C. 

Ex. 211 ; Carrow v. Fcrrior, Dunn v. Ferrior (1868), 3 

Ch, App. 710. 

826. Onus of proof that grant understood.] 

— An illiterate person who could not write signed 
an instrument, purporting to grant all his property 
to his wife as her sole Sc absolute property, Sc 
shortly afterwards died. On a suit instituted by 
the wife, to have the husband's heir declared a 
trustee for her : — Held : it was incumbent on 
pltf. to show that the grantor understood the nature 
of the instrument ; Sc as the evidence merely 
showed that the instrument had been read over 
to the grantor by an unprofessional person who 
had prepared it, A as to whose capacity to explain 
it there was no evidence, except such as rendered 
such capacity very doubtful, the bill was dismissed. 
— Price r. Price (1852), 1 De U. M. & G. 308 ; 
IS L. T. O. B. 312 ; 42 E. li. 571, L. J J. 

827. — — .] — Cartledcje r. Rad burn. No. 

815, ante. 

828. Woman enfeebled 6c of weak mind — 
Voluntary settlement of whole of property — No 
power of revocation.] — A mere voluntary deed of 
gift, the nature of which is not fully understood 
by the donor, may be set aside after the donor’s 
death, at the suit either of the heir-at-law of the 
donor or of persons claiming under a will of the 
donor. 


trust fur bis noun upon their coining of 
age, & the deed contained no power 
of revocation, & no power of appoint* 
moot Held : the deed was binding 
on settlor & could not be sot aside. — 
Tonkh r. Ton km (1886), 5 N. Z. L. u. 
220 ( 8 . <\).-N.Z, 

n. Duaor old — Vmltte influence *f* 
of iudejicfutcnt adciee .) — 
old 6c lunrin, was induced by hi* son, 
with whom he resided & who had great 
Inline noe with him. to leave to the 
deebdon of two referees the term* of 
hi* will, A to execute a will in pursuance 
of their award. A lease to the son 
was executed at the same time. The 
*on having failed to establish that his 
father had competent, independent 


advice, or had entered into the 
transaction willingly, or without 
pressure : — Held : the lease void & the 
will revocable at the pleasure of pltf. — 
Ponai.imson r. Donaldson (I860), 12 
Gr. 431.— CAN. 

o. .] — \Vii»iuriKU> v. 

Simons (1882). 1 O. B. 483.— CAN. 

p. .] — Trusts & Guaran- 

tor Co. r. Hart (1000), 20 C. L. T. 65 ; 
31 O. It. 414.— CAN. 

Q. Absence of .... .. 

When' grantor, aged seventy, sick & 
in feeble health, in the opinion of 
some witnc«M»», though not of others, 
he did not understand the nature of his 
act & the effect of the deed was to 


deprive him of means of support, Sc 
the evidence was uncertain respecting 
the existence of adequate consideration 
for the deed Sc favoured the view that 
It was intended as a gift : — Held : the 
deed would be set aside. — M cKay r. 
VVinslowe (1905), 37 N. B. It. 213 ; 3 
N. B. Eq. Rep. 84 ; 25 C. L. T. 88.— 
CAN. 

r. Knotdcdge of acf.) — In on 

action brought by A., aged eighty -two, 
to set aside a transfer of land made 
by him to his daughter : — Held : the 
charge of undue influence failed, the 
consideration being reasonably ade- 
quate A pltf. being In full possession 
of his faculties Sc understanding the 
fully. — G rahn r. Litwin 
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Where, therefore, a voluntary deed, containing 
no power of revocation, was executed by a lady of 
upwards of seventy years of age, who had been in 
a very infirm state of body & mind, but from which 
she had recovered at the date of the deed, depriving 
herself of all her property in favour of a niece with 
whom she was living when she executed the deed, 
& to whom the donor had a clear intention of 
leaving all her property, to the exclusion of her 
other relations, but such deed was not either 
explained to the donor or understood by her, & 
it appeared that she understood that under the 
deed she would be left in the enjoyment of an estate 
for her life in the property, the subject of the deed, 
such deed was set aside after the death of the 
donor at the suit of persons claiming under a 
will prior in date to the deed. — Anderson v. 
Els worth (1861), 3 Cliff. 154 ; 30 L. J. Ch. 022 ; 4 
L. T. 822 ; 7 Jur. N. S. 1047 ; 9 W. It. 888 ; 66 
E. It. 363. 

Annotation : — Held. Coiitts r. Acwortli (1800), L. It. 8 Eq. 

558. 

820. Young woman just of age — Settlement not 
reserving power of revocation —Or general power of 
appointment by deed.] — A voluntary settlement 
was agreed to be made by a young lady, an 
orphan, some weeks before she attained twenty- 
one, upon the recommendation of the family solr., 
A was executed by her eight weeks after she 
attained twenty-one without any independent 
advice. Thereby she assigned to her stepfather 
A an uncle as trustees the whole of her fortune upon 
trusts for herself for life, with remainder to her 
children or testamentary appointees, A in case 
there were no children, then, in default of appoint- 
ment, to her next of kin. A power of raising £700, 
A paying it to the settlor, was reserved, but the 
settlement contained no power of revocation, or of 
appointment by deed, A gave her no voice in the 
investments or in the appointment of new trustees : 
— Held: although the solr. A trustees acted really 
with the intention of benefiting pltf., tin? settle- 
ment must be set aside on the ground of 
imprudence.- -Evkritt v. Kveritt (1870), L. It. 
10 Eq. 405 ; 39 L. J. Ch. 777 ; 23 L. T. 136 ; 18 
W. It. 1020. 

Annotations:- Could. Phillips r. Mailings (1871), 7 Ch. 

App. ‘J 4 1 . Reid. Hull r. Hull (1873), 28 L, T. 383 ; James 

v. Couch m tin (1885), 29 Ch. D. 212. 

830. Grantor recently come of age.] — Smith v. 
Burroughs, No. 907, post . 

831. Lapse of two years.] — A mining 

lease granted by a person two years aftor coming 
of age set aside. A young lady, two years after 
she came of age, granted a mining lease, as to part 
of the property in possession, A as to rest., in 
reversion to her brother-in-law A uncle, at the 


suggestion A advice of her father’s exor., A with 
no independent advice. Three months afterwards, 
the exor. was taken into partnership with the 
lessees. It appeared that applications of other 
persons to become lessees had been dis- 
countenanced, & concealed from the knowledge of 
the lady : — Held : to support the lease in equity, 
the lessees were bound to show that no better 
terms could have been obtained , that the grantor 
had the fullest information on the subject ; that 
she had separate, independent A disinterested 
advice, A that bIio had deliberately & intentionally 
mado the grant ; A the lessees having failed in 
proving this, the lease was cancelled. — Urosvknor 
v, Sh ERR ATT (1860), 28 Beav. 659 ; 3 L. T. 76 ; 
6 Jur. N. S. 1228 ; 8 W. K. 682 ; 54 E. It. 520. 

Self-protective settlements.] - See Sittlements. 


Sect. 2. — PRESUMED UNDUE INFLUENCE. 

Sub-sect. 1. — In General. 

See, also , Contract, Vol. XII., pp. 98 vt scq. 

832. General rule.] — Deeds set aside os 
absolute securities A conveyances A ordered to 
stand as security only for what should appear due 
upon a general account, after a considerable 
lapse; of time, seventeen years, upon the nature 
of the deeds themselves the circumstances, under 
which, A the confidential relation of the person 
by whom they were obtained A no confirmation : 
the other parties being throughout under same 
influence, control, A ignorance of their rights. — 
Purcell r. McNamara (1806), 14 Ves. 91 ; 33 
E. U. 455, L. C. 

Annotations: Reid. 11 agon In r. Bnsolcy (180(1), 13 Vch. 

105; Smyth r. Smyth (1817), 2 Mudd. 75. Mentd. 

Whallcy v. Whalley (1821 ), 3 1111. 1. 

833. .] — In cases of parent A child, 

guardian A ward, trustee A cestui que trust, etc., 
cts. of equity, although in general they will not 
disturb the enjoyment of benefits conferred by 
acts purely voluntary, will regard the gifts of the 
latter, made without consideration, with much 
jealousy ; but where the parties stand in the 
relation of attorney A client, so immediately 
is the former under tin; eye of tho cts., A so 
anxiously do they watch the interests of the latter, 
that although the voluntary gift of the client may 
he supported, it is ho indiMpensably necessary to 
show it to lx; bond fide, A free from the imputation 
of any of the above objections, as to render It in 
some sort essential to its validity A stability, tliat 
Home other professional man than the donee 
should have the conduct of it, or at least that some 


(1911), 19 W, L. 11. 144 ; 4 Hask. L. 11. 
270.— CAN. 

t. Grantor illiterate — Woman without 
profesHMnal advice. ] — Where a woman 
of bixty, who haul a first charge on 
property for her maintenance, wan 
induced to exchange It for a life lease 
of part of the property, subject to 
conditions which rendered the trans- 
action an improvident one on her part ; 
Sc she was Illiterate Sc dull of intellect, 
& had no professional or other com- 
petent adviser. Sc did not understand 
the nature or effect of the transactiou : 
— Held : not binding. — M cLauiux t?. 
McDonald (1865), 12 Or. 82.— CAN. 

t. Duty of notary.) — It 1a tho 

duty of a notary when executing a deed 
to explain to an illiterate grantor 

J.— VOL. XXV. 


(he lcgul &, equitable obligations 
imposed by the deed. Sc consequent on 
its execution. — A yottk v. Boucher 
( 1883). 9 ,S. C. It. 4C0. — CAN. 

a. Woman of weak mental capacity. J 
— COUMVOWOOD V. COLMNCiWOOD 
(1874), 21 Hr. 108. — CAN. 

b. .] — McUakkigan r. Fer- 

guson ( 1908 ), 4 N. B. Eq. Uep. 12; 
5 E. L. K. 105.— CAN. 

c. .] — A deed of settlement 

is not effectual, when executed by a 
party not in such a state of mind as to 
enable her to Judge correctly the 
effect of the deed as depriving her of 
all power of revoking Sc altering it. Sc 
as not being her free Sc voluntary act, 
although not obtained by the undue 
influence of the parties in whose favour 


It was granted. — W athon v. Noble 
( 1827), 2 Wlis. Sc H. 648 ; 4 Hh. (Ct. of 
Bess.) 200.— SOOT. 


PART III. SECT. 2, SUB-SECT. 1. 

S92 f. General rule .) — If two persons, 
no matter whether a confidential 
relationship exists between them or not, 
stand in such a relation to each other 
that one can take an undue advantage 
of the other, whether by reason of 
distress, or recklessness, or wildness, 
or want of can*. Sc when the facta 
show that one party has taken unduo 
advantage of tho other by reason of the 
circumstances mentioned, a transactiou 
resting upon such unconscionable 
dealing, will not be allowed to stand. — 
Water* r . Donnelly (1W4), It O. It. 

—CAN. 


0 



; Sub-sed. 1 J 


todtftowt thi*d pawn should be privy to the 
whole tganeectkm. — Goddard v, Oablislb (1821), 
9 Price, 189 ; 147 E. B. 57. 


A nno ta tio ns f—AM, Liles v. Terry, [1896] 8 
MlBsxranTwuCsr{1899] 8 Oh. 578. 


Q. B. 679. 


884 . — .] — The influence which is “ undue ” 
in the case of gifts infer vivos is different from that 
which is required to set aside a will. In the 
case of gifts or other transactions infer vivos, it 
is considered by the courts of equity that the 
natural influence arising out of the relation of 
parent 4c child, husband & wife, doctor A patient, 
attorney & client, confessor & penitent, or guardian 
A ward exerted by those who possess it to obtain 
a benefit for themselves is an “ undue ” influence. 
Gifts or contracts brought about by it are, there* 
fore, set aside, unless the party benefited can show 
affirmatively that the other party to the trans- 
action was placed in such a position as would 
enable him to form an absolutely free A unfettered 
judgment* The law regarding wills is different. 
The natural influence which such relations as those 
in question involvo may lawfully be exerted to 
obtain a will or legacy, so long as testator 
thoroughly understands what he is doing & is a 
free agent ; A hence the rules adopted in courts of 
equity in relation to gifts inter vivos are not 
applicable to the making of wills. 

Testatrix, a Homan Catholic, gave the bulk of 
her property to A., whom she named residuary 
legatee & devisee. A., who was a Homan 
Catholic priest, had lived in her house A been 
her confessor for a number of years : — Held : 
undue influence could not be inferred from the 
relation in which A. stood to the testatrix, con- 
fessor A penitent, combined with the disposition 
of the property, A it lay on the party who im- 
peached the residuary clause on the ground of 
undue influence to establish the allegation. — 
Paiifitt v . Lawless (1872), L. R. 2 P. & I). 402 ; 
41 L. J. P. & M. 08 ; 27 L. T. 216 ; 30 J. P. 822 ; 
21 W. 11. 200. 

~ Cod id. Howes i\ Bishop, f 19091 2 K. B. 

890. Held. llampHon r. Uny (1891), 04 L. T. 778 ; 

OhRplin v. Brammall <1907), 97 L. T. 860; Craig v. 

Lamoureux, 11920] A. C. 349. 


885. Influence in family arrangements & undue 
Influence distinguished.] —If a person obtain by 
voluntary donation a large jmeuniary beueiit 
from another, the burden of proving the trans- 
action righteous falls on the person taking the 
benefit, A this is proved by showing that the donor 
fully understood what he was doing ; but w T here 
the relation of the parties is such that undue 
influence might have been exercised, it must also 
be shown that the disposition of the donor was 
not produced by undue influence. In many 
cases, the ct., from the relations existing between 
the parties, infers the probability of undue 
influence, as in the cases of guardian A ward, 
solr. A client, spiritual advisor A pupil* medical 
advisor A patient, & the like. Transactions 
between such persons are watched with jealousy, 
not only to see that the party fully understood 


the act, but ibo that It was not biwgght about 
by the exerdee of that influenoe. The relation 
of parent A child becomes within this class. 

Such an influence is not discountenanced by the 
ct., but it ought to be exercised for the benefit 
of the person subject to, A not of the person 
possessing it. 

In family arrangements, though the influence 
exist, A has probably been exercised, yet if the 
transaction be one that tends to the peace or 
security of the family, to the avoiding of family 
disputes A litigation, or to the preservation of the 
family property, the same principles are not applied 
as to dealings between strangers, but such 
principles are then applied, as, on the most 
comprehensive experience, have been found to 
tend most to the interest of families. The cases 
relating to the resettlement of the family property 
appear stronger. 

Eleven months after a tenant in tail attained 
twenty-one he concurred with his father in 
barring the entail A resettling the family estates, 
the ct. being of opinion that the father thereby 
took direct benefits proceeding from the son ; 
that the property had not been resettled in a 
reasonable A proper mode, if the interest of the 
family alone was to be regarded ; that in the 
preparation of the deed, the son had no professional 
assistance, A that the contents were not properly 
made known to him, set aside the arrangement. 

When a party is subject to the obligation of 
showing that an unprofessional person under- 
stood the contents of a deed which he executed, 
the mere proof of its having been read over to him, 
unaccompanied with proper explanations, is not 
sufficient to satisfy the ct. that the person hearing 
it read understood it. — Hogiiton v. Hoghton 
(1852), 15 Jieav. 278; 21 L. J. Cli. 482; 17 
Jur. 99 ; 51 E. It. 545. 

Annotations: — Distd. Beauland r. Bradley (1854), 2 Sin. 
^ G. 339 ; DiuirtdaJe r. Dimfidalo (1856), 25 L. J. Ch. 
806. Consd. Hnrtopp v. Hartopp (1856), 21 Beav. 259. 
Dittd. Jennor v. Jemier (I860), 2 Do G. F. ft J. 359. 
Consd. Chambers v. C*rabbo (1865), 34 Beav. 457 ; Potts 
v . Surr (1865), 34 Beav. 543. Apld. Turner v. Collins 
(1871), 7 Ch. App. 329. Consd. Fane r. Fane (1875), 
L. It. 20 Eq. 698 ; AUcard tr. Skinner (1887), 36 Ch. D. 
145; Hoblyn r. Hoblyn (1889), 41 Ch. D. 200. Befd. 
Cob hot t r. Brook (1855), 20 Beav. 524 ; Wright t?. Vander- 
plank (1856), 4 W. 14. 410; Hoad v. Godlee, Reynolds 
». Godlee (1859), John. 536 ; James v. Holmes (1862), 
31 L. J. Ch. 567 ; Carnegie v. Carnegie (1874), 30 L. T. 
460 ; Lovell v. Wallis (1884), 50 L. T. 681: Biscboff’s 
Trustee v. Frank (1903), 89 L. T. 188. Hentd. A.-G. 
v. Magdalen College, Oxford (1854), 18 Beav. 223 ; Bury 
v. Oppenhcim (1859), 26 Beav. 594. 

See , generally , Family Arrangements. 

836. Undue influence inter vivos A vitiating 
wills distinguished.] — Parfitt t\ Lawless, No. 834, 
ante, 

837. Onus of proof — Of undue influence.] — 

A bill by A. as heiress-at-law of J. A E., to set 
aside conveyances made by them to W., of real A 
personal estates, on the ground of fraud, undue 
influence, A want of consideration, alleged that J., 
who was deaf A dumb all his life, was incapable 


SSt I. Vndw influence inter rtrrut <£ 
vitiating un (Its distinguished. 1— A deed 
to a son, who had managed the farm 
lor some rears, the consideration being 
a personal bond to maintain grantor & 
Ui wife tor life, without any other 
aaourtty ; — field : such a conveyance, 
ii pWw made freely It voluntary alter 
Independent ft proper advice, was not 
made good by evidence of a verbal 


agreement several yean before, that 
the son should work the farm ft 
maintain his lather ft mother, in 
consideration of the property being 
toft to the son by will ; a deed ft will 
being essentially different. — B uoun 
v , Kxarr (1867), 13 Gr. 398. — CAB, 


d. Onus of proof .} — To set aside 


instruments on the ground of undue 
influence it Is not necessary that there 
should be proof of the exercise of 
influence ; it rests upon the party 
obtaining the benefit to rebut the 
presumption that arises when such a 
transaction takes place between a 
parent ft child, or others standing in a 
position where it Is presumed influence 
may exist on the part of grantee ever 
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of ex ecu tin g or _ ondewUndin^ «ay deed, A that 
BL me eadboed by W, & being subject to hie 
authority, executed the deeds without professional 
advice, in tot insufficient consideration, consisting 
only of a bond of W. for securing the price. There 
was not sufficient evidence of JVs incapacity, nor 
did the deeds executedby him convey any pro- 
perty descendible to his heirs. The allegations 
of tne seduction of E., in ot improper influence 
over her, were not sustained by the evidence, 
although there was some evidence of an illicit 
connection between her & W. It appeared also 
that A. had the benefit of the bond given to E. & 
hand long acquiesced in & admitted the validity 
of the transactions : — Held : the bill was properly 
dismissed for want of sufficient proof of the charges 
as alleged, so as to justify the ct. to set aside con- 
cluded transactions. — Farmer v. Farmer (1848), 
1 H. L. Cas. 724 ; 9 E. B. 946, H. L. 

838. - .1 — A. in 1860 took a lease of 

a house in G. Street which he contracted to rebuild, 
he shortly afterwards assigned the lease to B., 
who was a builder, for the sum of £2,550, & 
advanced him several large sums of money to 
enable him to rebuild the house. This money was 
lent at rates of interest which at that time was 
usurious. The £2,550 as well as the sums of 
money advanced, were secured by mtges. on the 
house, but before the house was completed B. 
assigned it to A., receiving as the principal part 
of the purchase money the mtges. he had granted, 
& at same time he executed a deed of release, 
exonerating A. from all possible demand in 
respect of any money which he had paid by way 
of usurious interest. B. afterwards lilod his bill, 
seeking to have this deed of release set aside, 
alleging that it had been obtained from him by 
fraud & undue influence, At praying to have all 
his dealings with deft, reviewed, on the ground 
that they were usurious : — Held : to have the 
deed of release set aside pltf. had failed in establish- 
ing any title, Ac he was decreed to pay t he cost s of 
the appeal. 

The onus of getting rid of the effect- of a settled 
account or anything signed is always on the party 


Alleging the fraud or undue influence (Lord 
Crakworth, 0.). — Fowler v. Wyatt (1858), 
80 L. T. 0. 8. 340, L. C. 

Annotation Luke t>. South Kensington Hotel Co, 

(1879), 11 Oh. D. 191. 

889. That grant voluntary.] — Wlionever 

a person obtains, by voluntary donation, a benefit 
from another, he is bound, if the transaction be 
questioned, to prove that the transaction was 
righteous, A that the donor voluntarily A 
deliberately did the act, knowing its nature & 
effect. The rule is not conflnod to the cases of 
attorney & client, parent Ac child, etc., but is 
general. 

A nephew, who was provided for by his aunt’s 
will, obtained a post obit bond from her. It was 
set aside, he not having proved that she knew that 
the effect of the bond was to make her will 
irrevocable. — C ooke t\ Lamottb (1851), 16 Beav. 
234 ; 21 L. J. Oh. 371 ; 51 E. B. 527. 

A niwttUions : — -Consd. Hobday v. Peters (No. 1) (18(10), 
28 Beav. 340. Apld. Mitchell v. Hnmfmy (1881). 8 
Q. B. 1). 587 ; Berry v. (iluxcbrook (1801), 7 T. h. U. 
574. Reid. Hoghtoft t\ lloghton (1852), 15 Beav. 278 ; 
Boanbuid v. Bradley (1854), 2 W. B. 002; Cobbctt v. 
Brock (1855). 20 Beav. 524 ; Juntos r. lloliucn (1802). 
31 t. J. Ch. 507 ; (JouttM t\ Ac worth (1800), 38 L. J. Clt, 
001 ; Turner »*. Collins (1871 ), 7 Oh. App. 334, u. ; P-urticgio 
v. Carnegie (1874), 30 J,. T. 400; floury r. Armstrong 
(1881), 18 CU. 1). 008 ; BischofT's Trustee i\ Frank (1903), 
80 L. T. 188. 

840. Voluntary post-nuptial settlement — 

Application by settlor .j — In 1872 pltf., in order to 
protect his property, executed n voluntary post- 
nuptial settlement- of all Ids real &. personal estate 
except a sum of cash under £1 ,000 in favour of his 
wife, for her separate use. A: children. The settle- 
ment contained no power of revocation. In 
1880 pltf. brought an action against the trustees 
A: his infant- children to sot aside the deed on the 
ground of undue influence, misrepresentation, A 
ignorance at its e fleet- : - Held : the burden of 
proof of a sufficient ground for setting the deed 
aside wrh on pltf. — JIknky r. Armstrong (1881), 
18 Oh. 1). 668 ; 41 L. T. 018 ; 30 W. It. 472. 

A notation:- Reid. Ogilvle r. blttlcboy (1897), 13 T. h. It. 
399. 


grantor. — D elono v. Mumfohu (1878), 
25 Or. 580. —CAN. 

e. A party alleging imdue 

iniluonoe will be rerjuirod to give 
particulars of the acta thereof. — 
HOPPEIt v. JJu.VHMriK (1903), 10 

B. U. It. 159. — CAN. 

f. .] — In a transaction be- 

tween two persona where one la so 
Hltuatod as to t>e under the control Sc 
influence of the other, the cts. in India 
have to see that such other doew not 
unduly & unfairly exercise that 
influence Sc control over such jMsrsoij 
for his own advantage or benefit, & 
will call upon him to give clear & cogent 
proof that the transaction complained 
of was such an one as the law would 
support Sc recognise. — 8 ital Pius a r# 
v . Parbhu Lall (1888), 1. L. K. 10 
All. 535.— IND. 

.J — Where there won no 

denoe of any actual exercise of 
undue influence by tntgoes. or of any 
special oircumstanoes from which an 
inference of undae influence could be 
legitimately drawn, except that mtgor. 
was in urgent need of money : — Held : 
this circumstance is not sufficient of 
itself to plaoe mtgees, in a position to 
dominate the will of mtgor. — Sun dak 
Kokh v. Sham Khibuxn (1900), 
I. L. It. 34 Calc. 150 ; L. it. 34 Ind. 
App. 9. — IND. 

h. CflATRINO MoOLCUANP I?. 


(1907), I. L. It. 32 Hum. 

20H. — IND. 

k. That grant bond fide . ) - 

To Huatuln a deed of gift to a person 
standing in a confidential relation to 
donor, donee must establish by clear 
evidence that the nature Sc effect of the 
dead were fully Sc truly explained to 
donor : that ho porfct;tly understood 
them : tlrnt lie was made alive, by 
explanation Sc advice, to tlio effect 
Sc consequences of executing it. Sc that 
the deed was a willing act. on his part, 
6c not obtained by the exorcise of any 
of that influence which the confidential 
relationship of donee put it in his 
power to employ ; otherwise such deed 
of gift will be set aside. — M ason r. 
Hknky (1865), 11 Or. 447.— CAN. 

l. .] — Where a father made 

a deed of gift of all his property to his 
son. Sc there was no evident* of undue 
influence on the part of the son. or 
of his having taken an uncon sclentlous 
advantage of his father, sc the ct. was 
sat-isfled that the deed hod been duly 
executed ‘. — Held : the son was not 
required to prove that the father In 
making the deed was aware of lta 
nature 8c consequence* ; Sc the deed 
was upheld. — AliMrfTRONo r. Arm- 

14 Gr. 528.— CAN. 

m. .1 — Finn v. Bt. 

Vincent i>k Paul Hospital (1910), 
17 O. W. H. 673; 2 O. W. N. 343 ; 22 
O. L. It. 381.— CAN. 


n> „ - .J- -Mannu Si no ii t*. 

IJmap at J'avpe (1^890). J. L. it. 12 

All. 523. IND. 

o. — - .1 Wa.ii» Kuan v. 
K\v\7, Ai.f Khan (1891), I. L. it. 18 
( ’ale. 545; L. It. 18 iud. App. 144. — 
IND. 

p. .) -- Bai Mankjavui 

r. s ARONIiAR t -AI.I.I A NI>AM (1891), 
i. L. It. 15 Bom. 549. -IND. 

q. — ,J- Where an old Illite- 
rate jturdaiumhin woman executes an 
improvident deed of gift in favour of 
a person stand ing t-owards her in a 
fiduciary capacity, the onus lies on 
donee to establish not only that donor 
understood the transaction, but that 
she was in a position to exercise a free 
Sc. unfettered judgment, that the in- 
tention to give was her own voluntary 
act. Sc that site had Independent sc 
competent advice.-- Kamini Dahhrk v. 
Krishna Chandra Mi/kriukk (1912), 
I. L. it. 39 Calc. 933. -IND. 

r> .1— Every primd facie 

presumption of fraud or undue influence 
may tie rebutted by positive proofs of 
fair dealing, showing that the contract- 
ing party was under no influence unduly 
exercised. — M oore t>. M'Kay (1828), 
Boat. 282.— 1R. 

x v. Mou- 

R1HROE, MORRIRROK V. KELLY (1919), 
53 I. L. T. 145. "IR. 
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and Voidable Conveyances. 


Bed, 2rpFfwufnai undue influence: Sub-sects. 1 

841* Party exercising Influence not benefiting 
under deed — Whether ground for relief.] — Qu . : 
whether a transaction can be set aside for undue 
influence, when it has been exercised not by the 
party obtaining benefits under it, but by a third 
person. — Bentley v . Mackay (1862), 31 Beav. 
148 ; 31 L. J. Oh. 697 ; 6 L. T. 632 ; 8 Jur. N. S. 
857 ; 10 W. It. 593 ; 54 E. B. 1092 ; on appeal, 
4 Be G. F. & J. 279, L. JJ. 

842. When court will consider.] — (1) Where 
a man lived with a woman in the character of 
her husband, & obtained money from her that he 
might invest it, the ct. refused, without positive 
proof, to declare he was not a trustee, or to permit 
him after eleven years to claim the money & the 
investments as his own, or to say that it was a loan, 
& plead Stat. Limitations in bar to the suit. 
(2) Upon a balance of testimony, weight will be 
given to the character in which parties stand to one 
another. — J amkh v . Holmes (1802), 4 Be G. F. & J. 
470 ; 31 L. J. Oh. 567 ; 0 L. T. 589 ; 8 Jur. N. S. 
732 ; 10 W. B. 034 ; 45 E. li. 1200, L. 0. 


tt-Mser. 2 . — From What Relationship 

PRESUMED. 

A. In General. 

See, also, (Jon Tit a it, Vol. XII., pp. 98 it seq. 

843. Whether confined to specified relation- 
ships.] — The Ot. of (’li. grants relief where undue 


influence is used, although there may be no special 
relationship existing between the parties, such as 
that of solr. dp client, trustee & cestui que trust, etc., 
but where, in consequence of confidence reposed 
by one person in another, information is acquired, 
by which an advantage is obtained by the latter 
to the injury of the former. 

Where a solr.’s clerk, who was consulted con- 
fidentially by a lady about a mtge. on her property, 
through information which he acquired from an 
investigation ot the title, prevailed on the mtgees. 
to sell the mtge. debt to him for less than the 
amount of the debt : — Held : the mtgor., or her 
representatives, were entitled to have the benefit 
of the bargain, & to redeem on payment of the 
sum paid for the purchase of the debt. — Hobday 
v. Peters (No. 1) (1800), 28 Beav. 349 ; 29 
L. J. Oh. 780 ; 2 L. T. 590 ; 6 Jur. N. S. 794 ; 8 
W. B. 512 ; 54 E. B. 400. 

Annotations: — Mentd. Blachford v. Woolley (18C3), 9 

Jur. N. S. 568 ; Sharpe v. Foy (1868), 4 Ch. App. 35 ; 

Kingdom v. Cattleman (1877), 46 L. J. Ch. 448 ; lie 

Roper, Roper v. Doncaster (1888), 39 Ch. D. 482. 

844. Whether every fiduciary relationship.] — 

It is not every fiduciary relation between a donor 
& donee which will induce a ct. of equity to set 
aside a gift, but only those special relations which 
from their nature raise a presumption of undue 
influence. It is sufficient if an independent adviser 
sees that the donor understands what he is doing 
& intends to do it ; he need not advise him to do 
it or not to do it. — Re Coomber, Coomber v. 
Goomber, [1911] 1 Oh. 723 ; 80 L. J. Ch. 399 ; 104 
L. T. 517, C. A. 


841 i. J'artg cxr reiving influence not 
benefiting under deed-— Whether ground 
for relief. J — A deed in favour of u third 
person, obtained through the influence 
of one occupying a fiduciary relation 
to grantor, iV not giving him the advice 
which he might to have received cannot 
he sustained. -- Dawhon v. Dawson 
(1866), 12 Ur. 278. — CAN. 

84111. .) --SiiKAitor. Laird 

(1888), 15 A. li. 339.-' -CAN. 

t. Whether absence of independent ad- 
vice d' ignorance of donor sufficient. 1 — 
The absence of lndepeiideut advice 
will not vitiate a deed of settlement, 
executed by u woman if the obtaiulug 
of independent udvieo would not have 
made any ditToronc© In the result. — 
UMiKUHTAM V. BAKNKTT (1915), 19 
C. L. It. 528.— AUS. 


a. . 1 — Kl.UlK V. CAMTHKI.L 

(1865). 12 Ur. 132.- CAN. 

b. — . 1 — l*lt f.. a farmer, un- 
acquainted with legal mat tern, was 
taken by deft, to a lawyer’s olllce, k 
charged with having defrauded deft., 
it was threatened that if he left the 
office without settling the claim ho 
would bo arrested, k iu consequence 

5 >ltf. executed a mtge. for #600 
icld : the mtge. was void.— A rm- 
strong v. Uauk (1877), 23 Ur. 1. — 
CAN. 


c. - - . 1 - - Where It is shown 
that a voluntary deed has been 
executed without independent advice, 
grantor standing in such a relation to 
grantee, that he was likely to be under 
miluenee, the ct. owiug to the poculiar 
relationship of the parties will set the 
conveyance aside, although no fruud 
or moral wrong can Ih> imputed to 
grantee ; 5: although it is probable, 
from all the circumstances of the case, 
that if the contents 5c legal c fleet of 
tno Instrument had boon fully 
to grantor by an independent 
adviser, grantor would still have 
executed the deed though probably 
with some modifications in the details. 


Irwin r. Young (1881), 28 Ur. 511. 

CAN. 

d. - — .j — \ conveyance by A., 
aged ninety, to his sou was prepared 
on tho instructions of the latter, Sc 
recited that the son hud agreed to pay 
liis father #10 a mouth for his life, 
but no such agreement had in fact 
been made. & t hero was no other 
consideration. The deed was not 
explained to tho father, A the solr.’s 
clerk who witnessed it could not say 
that he had even read it over to him. 
There wu» no direct fruud, but the 
father, who had Ikvouio childish, was 
under the influence of bis son, & had 
acted without udvieo : — Held : the 
deed, having been executed without 
proper advice, would bo set aside. — 
Damn r. Lavin (1882). 7 A. It. 197.— 
CAN. 

Kou* r. Hunter (1911), 
19 \V. h. 709 ; 4 Sask. L. It. 379.— 

CAN. 

f. . ] — Where mtgees. deliber- 

ately excluded from tho room a friend 
of an illiterate foreigner, with him 
ut his rcuuost to advise him as to the 
effect of his acts. & the foreigner was 
persuaded to sign a mtge. which he 
did not understand : — Held : the mtge. 
would bo set aside. — K aruosy r. 
Mahhky-Hakhis (1916), 34 W. L. It. 

* 10 W. W. R. 839.— CAN. 

g. — — .}—Lono r. Ponkoan (1873), 
21 W. R. 830.— 1R. 

h. .1 — A daughter & her 

husband obtained from her father, 
aged eighty -three, facile, & addicted 
to drink, an agreement by which he 
conveyed to them, without any onerous 
consideration, funds of about £ 4 , 000 , 
reserving an annuity of £40 ; 6c the 
deed was prepared by their agents 
without the Intervention of any man 
of business on his part : 6c under the 
erroneous impression that unless he 
executed it he might be reduced to 
poverty : — Held : deed not binding 
on btm.— M’Diarxud r. V ‘ 


(1828), 3 Wlls. & S. 37 ; 4 Sh. (Ct. of 
Hess.) 583. — SCOT. 

k. Sale at undervalue — As proof 
of. J — A sale at an undervalue to a 

>orsou under whose influence grantor 
s, is as objectionable as a gift would 
be under like circumstances. — M ason 
v. SKNKY (1865), 12 Gr. 143. — CAN. 

l. .] —Johnston v. John- 

ston (1872), 19 Gr. 133.— CAN. 

m. .] — Hutlku v. Miller 

(1867), 1 I. R. Eq. 195.™ 1R. 

n. Evidence of valualile considera- 
tion .} — Coiuiett v. Smith (1893), 1 
Cout. Dig. 588.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

843 1. Whether confined to specified 
relationships.} — The equitable rule is 
that If the donor is in a situation in 
which he is not a free agent, 6c is not 
equal to protecting himself, a ct. of cq. 
will protect him, not against his own 
folly or carelessness, but against his 
being taken advantage of by those in a 
position to do so because of their 
position. The application of the rule 
is not limited to any particular defined 
relationships or sets of circumstances. — 
Vanzant v. Coates (1917), 40 O. L. R. 
556 ; 39 D. L. R. 485 ; 13 O. W. R. 
453.— CAN. 

843 11. .) — Where no specific re- 
lations exist & the parties are at arm’s 
length, being strangers, undue influence 
may l>e exerted, but its existence must 
be proved by evidence ; 6c in such cases 
tho nature ot the benefit or the age, 
capacity, or health of the party, on 
whom the undue influence Is alleged 
to have been exerted, are of great 
importance. In short the test is 
confidence reposed by one party 6c 
betrayed by the other, which means 
that there must be an elemeut of 
fraud or coercion, under either of which 
the acts constituting undue influence 
must range themselves. — G anesh r. 
Vishnu (1907), I. L. R. 32 Bom. 37. — 
IND. 
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845. Presumption of contlnuanoe.] — In judg- 
ing of the validity of transactions between persons 
standing in a confidential relation to each other, 
the material point to be considered is, whether the 
person conferring a benefit on the other hod com- 
petent & independent advice. The age or capacity 
of the person conferring the benefit, & the nature 
of the benefit, are of but little importance in such 
cases ; they are important only where no such 
confidential relation exists. Where a confidential 
relation is established the ct. will presume its 
continuance, unless there is distinct evidence of 
its determination. The ct. will not undo a trifling 
benefit conferred by one person on another, 
standing in a confidential relation to him, unless 
there be mala fide*. — Rhodes v. Bate (180(5), 
1 Oh. App. 252 ; 35 L. J. Oh. 267 ; 13 L. T. 778 ; 1 2 
Jur. N. 8. 178 ; 14 W. R. 202, L. J J. 

Annotations : — Consd. Mitchell v. Homfray (1881), 8 Q. B. D. 
587 ; Allcard v. Skiuner (1887), 30 Oh. D. 145. Apld. 
Liles v. Terry, 11 895 J 2 Q. B. 079. Consd. Barron v. 
Willis, 119001 2 Ch. 121 ; Wright v. Carter (1902), 80 
L. T. 110. Refd. King v. Anderson (1874), 23 W. It. 
196 ; Bainbrigge v. Browne (1881), 44 L. T. 705 ; Taylor 
v. Johnston (1882), 19 Ch. D. 003 ; Cavendish v. Strutt 
(1903), 19 T. L. R. 483 ; lie Coomber, Coomber v. Coomber 
(1911), 80 L. J. Ch. 399. 


B . Parent and Child I. 

846. General rule.] — Manners v. Banning 
(1700), 2 Eq. Cas. Abr. 282 ; 22 E. R. 238, L. C. 

847. .] — Goddard v . Carlisle, No. 833, 

ant c. 

848. .] — Hoghton v. Hooiiton, No. 835, 

ante. 

849. — -.] Parfitt r. Lawless, No. 834, 

ante. 

850. When presumed — Threats by parent — To 
deprive son of allowance — Son Ignorant of rights 
surrendered.] — The father makes his Hon of the 
first marriage agree t-o a provision for the father’s 
second wife A their children, in his the son’s own 
wrong, A who was at the time of the agreement 
ignorant of his right, & threatened by his father to 
be kept at home bare, A without any allowance, 
if he refused ; but if he complied, he was to be 
allowed £260 a year for his maintenance, etc. The 
son was relieved, A the agreement set aside.- 
ScnoPK r. Offley (1736), 1 Bro. Pari. Cas. 276 ; 
2 Eq. Cas. Abr. 54 ; 1 E. R. 565, H. L. 

Annotations : — Mentd. Hcwy r. Horvey (1739), 1 Atk. 

561 ; Zouch d. Woolston i*. Woolstmi (1761), 2 Burr. 

1136; Nottidgo v. Bering, Raban r. Bering, l»H»l 1 

Ch. 297. 

851. To exercise power of appoint- 

ment to detriment of children.] — If a lather, 
possessing a power of appointment among children, 
induces them, by threats of using tliat power of 
appointment in a particular manner to join in 
securities for his relief from pecuniary embarrass- 
ments, that is an exercise of undue influence. To 
affect the person to whom the security is given, 
with notice of that undue influence, it is not 
enough to show that he or his agents were aware 
of the reluctance of the children to concur in the 
security. — Rhodes r. Cook (1826), 2 Sim. As St. 
488 ; 4 L. J. O. S. Ch. 147 ; 57 E. R. 432. 

Annotation : — Retd. Baker r. Bradley (1854), 2 Srn. & G. 531 . 


852. Children Joining In sale of rever- 

sionary Interest — Purchase money not received by 
children.]— (I ) Whero tenants for life, being the 
father As mother of childron, induced them to join 
in a conveyance of their reversionary interests in 
certain property, but tho children received none of 
the purehAse-monoy, A the trustee of tho property 
refused to concur in tho conveyance, a lull to 
complete the transaction flled by tho purchaser, 
against the trustee, & the children alter tho death 
of the surviving parent, was dismissed ; but 
without costs, except as to the trustee. 

(2) The burden of proof that such a transaction 
was originally a fair one, rests upon the party 
seeking to complete it. —Hannah r. Hodgson 
(1861), 30 Boav. 19 ; 30 1,. .1. Ch. 738 ; 5 L. T. 12 ; 
7 Jur. N. 8. 1092 ; 9 W. R. 729 ; 51 E. R. 795. 

853. Sale by child to parent after attaining 

majority — In consideration of advances during 
minority & present advanee.] — (I) A son attained 
twenty -one m 1855, A in 1857 lie conveyed to his 
father his reversionary estate A interest, in con- 
sideration of moneys advanced for his coin mission, 
outfit A: debts during his minority, A a further 
sum of £500 then advanced: — Held: the deed 
could not stand except as a security for the £500. 

(2) Transaction between father A son, seven 
years after the latter came of ago, by which the 
lather obtained a benefit of £5,790 in the event of 
the son dying without children, supported ; there 
being a valuable consideration on the part of t he 
father, the settlement being a lit. A proper family 
arrangement, A the transaction not. having been 
impeached until after the death of the father. — 
Potts r. Spur (1865), 31 Beav. 513 ; 13 W. R. 
909 ; 55 E. R. 715. 

854. Settlement by daughter on marriage 

— Interest taken by parent.] — A father living on 
affectionate terms with his daughter is the proper 
person to recommend A advise* her, A her natural 
agent in matters relating to the preparation A 
provisions of her marriage settlement, A there* is no 
occasion for any independent legal advice, beyond 
that of the family solr., who iH preparing the 
settlement. If, however, the father is faking 
under the settlement a benefit from the* elaughtcr, 
she* ought to he separately advised.- Tucker t>, 
Bennett (1887), 38 Oh. 1>. 1 ; 57 Is. J. Oh. 507 ; 
58 Is. T. 050, 0. A. 

Annotation Mentd. Bouliolo v. lle iiilerMMi, (1H95| 2 

<‘h. 202. 

855. Whether relationship conclusive of pre- 
sumption -Arrangement concerning reversionary 
interest.] Tim relation of father A daughfe*r does 
not of itself render the validity of an ammgeinemt, 
between persons thus Dilute*, el respecting a re- 
versionary interest of the daughter so doubtful 
as to justify a trustee in refusing to transfer a fund, 
in pursuance of the arrangement, without the 
indemnity of tho ct. — Firmin' v. Fulham (1848), 
2 Do (t. A Sin. 99 ; It L. T. O. K. 43 ; 12 Jur. 410 ; 
01 K. It. 45. 

AnnotaiUmt : — Rsfd. Cockcroft r. Sutcliffe* (1856), 25 

L. J. Ch. 313 ; Be Witte v. Addison (1899), 80 L. T. 207. 

856. Onus of proof— On party alleging fairness 
of transaction — Sale by parent claiming by pur- 
chase from sons.] — The father, vendor, claimed 


PART III. SECT. 2, SUB-SECT. 2.— B. 

o. When presumed — Insufficient con- 
sideration. }— Where a father obtained 
a conveyance of the interest of his sons 
under a marriage settlement for an 


alleged consideration which did not 
exceed onc-dfth of the value of suob 
interest. Sc was never paid ; after tho 
death of settlor Sc one of the sons, in 
a suit by the devisees of deceased 


son : — Held : transaction would bo set 
aside. — M oGkrook v. Uavkuk (1871), 
17 Or. 38 ; 18 Or. 446.— CAN. 

p. Child charging property as 

security for debt of pare at. J— - Cox v. 
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tbaaetftto by purchase from his son ; the purchaser 
Is entitled to evidence of the fairness of the 

e. Mbkdiux (1822), 6 
ICadd* 878 ; MB, R, 1134. 

— Hannah v. Hodgson, No. 

$ 52 , ante* 


Child Joining In sale of reversionary 

Interest — Prloe not inadequate.] — Willoughby v. 
BaXDBOAKB, BbJDEOAKE V. LEES, No. 969, post. 

668, Loss of right to impeach— By delay.] — 
Willoughby v* Brideoake, Brideoake v. Lees, 
No. 969, post. 

863. -.] — Potts v. Burr, No. 863, 

ante* 


m — Where the relation of two 
persons is such as to enable, one to exercise an 
influence over the other, & the former obtains a 
considerable benefit from the latter, he must 
if the transaction is questioned, show by the 
clearest evidence, that the gift was freely & 
deliberately made. 

Where, therefore, a lady of about twenty-three 
vears of age, gave about a third of her property 
to her father, & the father failed to show that the 
gift was made without any influence on his part, 
the transaction was set aside. — Davies v, Davies 
(1863), 4 Gift 417 ; 2 New Rep. 384 ; 9 L. T. 162 ; 
9 .Tur. N. 8. 1002 ; 11 W. R. 1040 ; 66 E. R. 769. 
Annotation Rafd. Baker v. Loader (1872), L. It. 16 Eq. 49. 


859. Rebuttal of presumption — Bond executed 
In parent’s absence.] — A son in plentiful circum- 
stances gives his father a bond to pay him £120 
annuity for his life ; if done freely & without 
coercion, good ; & what words or circumstances 
will not be construed a coercion. 

The son without the priority of his father, & in 
his absence executed the bond, & directed it to be 
delivered to his father, so that for ought appears 
it was his free act ( per Our). — Blackborn v. 
Rixjlby (1719), 1 P. Wins. 000 ; 24 E. It. 534, L. 0. 

Annotations : — Mentd. Lethoulller v. Tracey (1754), Arab. 
220 ; Htauley v. Lennard (1758), 1 Eden, 87 ; Campbell 
v. Harding (1831 ), 2 Russ. & M. 390 ; Tarbuok v. Tarbuok 
(1835), 4 li, J. Oh. 120 ; Kllloombo v. Gowportz (1837), 
3 My. Sc Or. 127 ; Baker r. Tucker (1850), 3 H. L. Cos. 
106 ; Key v. Key (1K53). 4 l)e U. M. Sc (J. 73 ; Towns v. 
Wentworth (1H5S), 11 Moo. 1*. C. C. 52«. 


860. Sale by child to parent — Adequate 

coiulderatton.j-— Potts v. Smut, No. 853, ante. 


864* .. Be Drayson, Lister t?. 

Lister (1888), 4 T. L. R. 732. 

See, further , Contract, Vol. XII., pp. 101 et seq. 

C. Quasi-parental , Fraternal , etc . 

865. Grandparent & grandchild.] — Where a 
person, by a deed, eight days before his death, 
grants a benefit to his grandson & son-in-law, 
there is no such confidential relation as to induce 
this ct. to presume fraud. — Beanland v. Bradley 
(1854), 2 Sm. & G. 339 ; 2 W. R. 602 ; 65 E. R. 
427. 

866. Father-in-law & son-in-law.] — Bean 
land v. Bradley, No. 865, ante . 

867. Step-lather & step-daughter — Voluntary 
settlement — No benefit taken by step-father.] — 

Mara v. Ray, [1872J W. N. 127. 

868. Brother-in-law & sister-in-law.] — Guos- 
venor v . Sherratt, No. 831, ante. 

869. Uncle & niece.] — Grosvenor v. Sherratt, 
No. 831, ante. 

See , further , Contract, Vol. XII., pp. 104, 105. 


D. Spiritual Adviser and Devotee. 

870. General rule.] — Hoghton v. Hoghton, 
No. 836, ante. 

871. Confessor & penitent.] — Parfitt 

t\ Lawless, No. 834, ante. 

See , generally , Contract, Vol. XII., pp. 105, 100. 


Adamh (1904), 35 8, (\ n. 393 : 25 
V. L. T. Ow. N. 25. — CAN. 

Q. .J — M'Mackin* r. Hi- 

DKHNIAN* Bank, (1905J l 1. li. 296.--- 

in. 


r. 

Ahkahn 1? 
28. — IR. 


Ayr immaterial.] — 

Ahkahn (1910), 45 I. L. T. 
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SCSI. Hrother-in-law if- rioter -in law.] 
— Cl. A UK K r. Hawkk (1805), 11 Or 
527.— CAN. 

SS8 li. .1- Lock n a ut Luck- 

HAHT (1890), 22 N. 8. li. (10 li. it O.) 
233. — CAN. 

SSS ill. ,1 — VV here a widow, hav- 

ing lor valuable ooiMideration released 
by deoil all claim on her h\iBband’« 
oatate to her h\in bund's brother live 
days after the death of her husband, 
brought a auit to act aside t he deed 
Htld; the queationa to be docided 
were whether undue advantage had 
been taken of pltf.'s notation ; whether 
pi tf. had Iuh'u Bufttefently informed as 
to her rights or had proper ad vision ; 
Sc whether the contract was an un- 
ooneolonable or catching t>arxaln. — 
Brent JUMAYYA v. Jagauatui (1884). 
1. L. XL 8 Mad. 304. — IND. 

— 1. Unele <f* niece.] — An Infant, 
entitled to real estate, was brought up 
by her unde. Sc previous to her attain- 
ing twenty-one lie had obtained her 


f muniHC to convey to him one of two 
otu of laud left by her father, asHcrting 
that he had advanced money for their 
purebatto. After her marriage tho 
niece, feeling herself bound by this 
>romiHo, conveyed the lot selected by 
ler uncle, which was much more 
vulunlile than the other. The money, 
if any, paid was much less than tho 
value or the lot conveyed : — Held : 
the conveyance would bo set aside 
having been obtained by undue in- 
lluenee. — MoOoMUALr. Storky (18C7), 
14 Or. 94. — CAN. 

a. Step-brothers. ] — Denison v . Deni- 
son (1867), 13 Ur. 114, 596.—CAN. 

t. Widow d' son* -in -law .] — Wallis 
r. Andrews (1869), 16 Gr. 624. — CAN. 

a. Brother * rf* sisters.] — A farmer 
died intestate leaving two sons Sc two 
daughters, Sc considerable property, 
most of which was in the possession of 
one of the sons. After the funeral, 
through the inti nonce Sc importunity 
of the sous. Sc without full or oorrect 
information as to the value of the 
estate, one daughter, in her husband's 
absence. Sc without any independent 
advioe, transferred her interest in the 
estate to tho son in possession, in 
consideration of a note for one-fifth 
of the value of her share, payable in 
six years, without interest. There 
were moral reasons why she should have 
made a generous settlement with this 
son, but the settlement having been 


obtained os stated: — Held: not bind- 
ing. — C abbie v. Cochrane (1873), 20 
Ur. 545.— CAN. 

PART III. SECT. 2, SUB-SECT. 2— D. 

870 1. General rule.] — A., being about 
eighteen years old, entered a convent 
& when of full ago assigned nearly all 
her property to tho nuns for the 
convent’s Uraelit. Later A. quitted 
the convent Sc filed a bill to set aside 
the assignment : — Held : these trans- 
actions fall wlthki the principle of the 
cases of guardian Sc ward, which decide 
that doaliugs between them ought not 
to stand. — W hyte v. Meade (1840), 2 
1. Kq. K. 420.— IR. 

871 i. Confessor & penitent.] — 

Krrwan v. Cullen (1854), 4 1. Ch. It. 
322.— IR. 

b. Where influence exercised by 
strangers to grantee — Also consideration 
substantial. }— Pltf . having obtained a 
verdict Sc judgment against deft, in 
an action for seduction, while an appeal 
by deft, was pending, executed a 
release of judgment, upon deft, paying 
pltf. *s costs. Pltf. was induced to do 
this by the persuasions of the bishop. 
Sc H., a member of a church to which 
pltf. belonged. Sc by their threats that 
otherwise no would bo expelled from 
the church, the tenets of which forbade 
the members to go to law. The bishop 
Sc H. acted in good faith, from religious 
motives. Sc were not in any sense agents 
of deft. : — Held ; the consideration 
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E. Guardian and Ward . 

878* Omni into,] — Goddard v. Carublb, 

No. 833, ante. 

878. ,] — Hoghtoh v. Hoqhton, No. 835, 

ante, 

878. — _ # j — Parfxtt v. Lawless, No. 834, 

ante* 

875. Application of rate — Whether confined to 

up dfiin legally constituted.] — G riffin .. Be 

bwixb (1781), cited in 14 Ves. at p. 283; 3 
P. Wms. at p. 131, n. ; 33 B. R. 530. 

878. When presumed — Gift by ward to guardian 
— Ward Just of age.] — Gift of annuity to guardian 
or trustee soon after coining of age set aside upon 
general principles of public utility, A here also on 
articular circumstances of imposition. A person, 
owever, may bind himself, soon after coming of 
age, under proper circumstances, as if, being 
actually in possession, A quite sui juris , he makes 
such a grant by way of reward. — H ylton v. 
Hylton (1754), 2 Ves. Sen. 647 ; 28 E. It. 310, 
L. O. 

Annotation : — Reid. Wood v. Downos (1811), 18 Vos. 120. 

877. .] — A gift by a ward to her 

guardian, shortly after her attaining her majority, 
will be set aside by a ct. of equity. — F aulkner 
v . Salmon (1831), 9 L. ,T. O. S. Oh. 155. 

878. Rebuttal of presumption — Sale by ward to 
guardian — Adequate consideration.] — What acts 
of a guardian with respect to an infant’s estate 
shall be good. If ho gave a full consideration for 
his ward’s estate, it will not be set aside. — O ldin 
v. Samborn (1737), 2 Atk. 15 ; 20 E. K. 406, L. 0. 

879. Grant by way of reward.] — IIylton 

v . Hylton, No. 876, ante. 

See , further , Contract, Vol. XII., pp. 106, 107. 

F. Husband and Wife . 

880. General rule.] — Parfitt v. Lawless, No. 
834, ante. 

See , generally , Husband & Wife. 


G. Legal Adviser and Client, 

881. Counsel 6s client— Acting as confidential 
adYtsers^V — H., a widow, letting lodgings tor her 
livelihood, but having expectations of considerable 
property which would devolve to her upon the 
intestacy of an aunt, who was in a state of im- 
becility, induced M., who was lately called to the 
Irish Bar, upon a promise to give him a third of 
the property when realised, to assist her in obtain* 
ing a commission of lunacy against the aunt, A 
getting herself appointed committee of the person 
& estate of the lunatic. This engagement, so far 
as related to the division of the property, was 
embodied in a deed, dated in 181 8 , assigning to M. 
one-third of the property which H. should become 
entitled to on the death of her aunt. M. accord- 
ingly, with the assistance of his brothers, of whom 
one was a physician A the other a student in 
surgery, aided H. in attaining this object, A 
counteracting the opposition of an adverse 
attorney, of whose influence H. had great dread. 
In his co-operation to this end, M. incurred much 
expense, A suffered loss in his professional A other 
pursuits. He was also engaged by U. to reclaim 
a son of H., who had run away from school, A 
enlisted in tho army as a private soldier. Tills 
son was placed under tho care A inspection of M. ( 
but his board, etc., was paid for by II. The 
commission having been obtained, 11., upon tho 
death of lior aunt, sold out one moiety ot the govt, 
funds which constituted the bulk of the property, 
A paid over the proceeds to M. ; the other moiety 
of the funds was afterwards transferred by H. to 
M. Tho whole amount transferred was £33,690 
3 per cents. A £3,000 East India Htoek. In 1819, 
shortly after tho date of the transfer, mutual 
releases were executed between II. A M. In 
1822, II. flled a bill stating the facts, A that she 
had brought an action against M. for £21,538, 
being, as she calculated, the proceeds of two-thirds 
of the funds transferred A possessed by him, A 
praying that ho might bo restrained from setting 
up th<! release as a defence to the action \ that 
it might be declared fraudulent & void. A delivered 
up to be cancelled. M., by his answer sotting 
forth services he had performed cm behalf of II 


for tho release being substantial, 4c tho 
influence to obtain it having been 
exercised without deft.’s knowledge, 
Sc for a purpose entirely foreign to him, 
tho release was binding on pltf., even 
though tho spiritual influence exorcised, 
was unduo influence, which was doubt- 
ful. — Lehman v. JCkstkk (1D0S). 18 
O. L. It. 305 ; 13 0. W. It. 346, 1205- 
CAN. 

PART III. SECT. 2, SUB-SECT. 2— E. 

872 i. General rule.) — In the case of 
adult cestui s que trust. Equity will 
sanction dealings between them k thoir 
trustees in certain oases, but not so in 
the case of Infants whore the interest 
of the guardian, next friend, or trustee, 
is clearly in conltict with his duty. It 
will not be permitted that a person 
occupying a fiduciary relation of any 
nature whatsoever towards an infant 
shall place himself or he placed in a 
position in which his Interest can 
possibly conflict with his duty. — 
Lar.vach r. Alleyn e (1862), 1 IV. Sc 
W. 342.— AUS. 

e. When presumed — Ward c/uirg- 
ing property as security for debt of 
guardians.) — Beneficiaries under a 
settlement were induced by relatives, 
by whom they had been brought up, 
to sign promissory notes given by the 
relatives to a creditor. Sc under pressure 
of legal proceedings to assign their 


Interest in tho settled lands, which wero 
in tho possession of the relatives, to 
enable them to mortgage the lands to 
tho creditor. Tho beneficiaries were 
only Just of ag< , ignorant of their 
rights, 3c without any effective legal 
advice : — Held : tho transaction was 
procured by undue influence. Sc was 
unfair, Sc the assignment & mortgage 
set aside. — O't 'os son r. Foley, J1H05J 
1 1. It. 1.— IR. 


d. Rebuttal of presumvtum — Rond 
y ward to guardian .) — -Where a bond 
tossed by a nephew to his uncle, a 
olr. who bad brought him up, was 
dnii ttod to be without pecuniary eon- 
ideration, on bill by the nephew 
Jieging fraud Held : valid, although 
ho transact ion was suspicious. — Kona 
Htkkle (1838), 1 I. Eq. It. 171. — IR* 
Gift by tray of gratitude.] 
-A gift by a ward to a guardian is 
^resumed to t» invalid on the ground 
>f undue influence. To support It the 
ruardian must prove some free volun- 
tary motive for It, such as gratitude 
,r affection. A gift made in order to 
obtain the consent of tbe guardian to 
Le marriage of tbe ward Is void 4c" in- 
capable of ratification.— H ayes v 
Udebmom (1812). 8. K. 26.-8. AF . 


PART III. SECT. 2, SUB-SECT. 2.— 0. 

f. General rule. 1 — The ct. will not 
support a deed, where an attorney is 


tho purchaser, his client tho vendor, Sc 
the consideration untruly stated.— 
U i*t*i noton V . Hu u jen (1842), 2 Dr. 4c 
War. 184. — IR. 

g. .1 — As a general rule, the 

preparation of a deed by a law -agent 
in his ow n favour raises a presumption 
unfavourable to the validity of the 
deed. (June vie r. C’iwmncjham (1868), 
12 «c. Jur. 140.- SCOT. 

h. Solicitor A client — Want of 
intlependenl advice.)-- Ail old man 
whoso mental faculties were Impaired 
by age, applied for advice to the 
attorney of persons against whom he 
had recovered a Judgment ; the 
attorney obtained from him a release 
of debtors without any consideration. 
Sc without his having any advioe m 
regard to the transaction : 4c the only 
evidence was that of the attorney 
himself, the client being dead ’.— Held, : 
the releaao could not bo maintained In 
equity.— Dewar v. Hpaulinu (1871), 
18 Or. 633.— CAN. 

*.j — Low v. Houcks 

n 8 I. Ch. It. 63 ; Drury temp. 
80. — IR. 

1. — Armitaoe Trustees 

v . Allison (1811), 82 N. L. It. 88. 
— — S. AF. 

m. Person offering to ptee legal 
advice — ■ Capacity of grantor to act Uute~ 
pendentty.) — It., the own* of premises, 
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Sect . 2. — Presumed undue influence: Sub-sect. 2, 

G ., H., «/„ J£., X. Af .] 

stated a will made by H. under the advice of her 
solr., Sc various promises by her made by parol 
& in writing, to give to M., in consideration of the 
services, one-half instead of one-third of the 
property to which she should become entitled on 
the death of her aunt ; & he contended, that under 
the subsequent agreements he was entitled to one- 
half by gift, admitting that he was a trustee for 
H. as to the other half of the funds. In Jan. 1823, 
H. filed an amended bill, making the brothers 
parties as accomplices in the fraud, but still as 
against M. praying only an account, & relief as to 
two-thirds of the funds, submitting, that in taking 
the account, a liberal remuneration should be 
allowed to the brothers. In Dec. 1823, H. filed 
a bill, said to be in the nature of a supplemental 
bill, praying that the deed of 1818, assigning to 
M. one-third, & the release, might be set aside & 
cancelled, & that he might account for all the 
funds transferred Sc moneys paid to him, without 
any allowance for services ; & it was decreed 
accordingly, Sc this decree affirmed on appeal. — 
MacCabe v . Hussey (1831), 6 Bli. N. S. 715 ; 2 
Dow. Sc 01. 440 ; 6 E. R. 483, H. L. 

Annotations • — Mentd. Attwood v. Small (1838), 6 Cl. & Fin. 

283 ; Banco do Portugal t\ Waddell (1880), 5 App.Cas. 161. 

.] — See Barristers, Vol. III., pp. 334, 

335 ; Contract, Vol. XII., p. 107. 

882. Solicitor & client.] — Goddard v . Carlisle, 
No. 833, ante . 

See , further , Solicitors. 

H . Persons Engaged to be Married . 

See Contract, Vol. XII., p. 107. 


/. Medical Attendant and Patients. 

883. General rule.] — IJoohton v , Hoghton, 
No. 835, ante. 

884. .] — Bennet v. Vade (1742), 2 Atk. 

324 ; 9 Mod. Hop. 312 ; 20 E. K. 507 ; sub tiom. 
Bennet r. Wade, Jones v. Wade, 1 Dick. 84, 
L. 0. ; sutfscqncnt proceedings , sub notn . Bennet 
v. Lee (1743), 2 Atk. 529, L. 0. 

Annotations : — Mentd. Bellamy v. Sabine (1835), 2 Ph. 425 ; 
Beadle** t>. Burch (1839). 0 L. J. Ch. 57 ; Middleton v. 
Sherburne (1841), 4 Y. A C. Kx. 358 ; Allen v. McPherson 
(1847), 1 II. L. Cos. 191 ; Jones v . Gregory (1863), 2 
I>e O. J. Sc 8m. 83. 

885. — 

ante. 


-.] — Parfitt v . Lawless, No. 834, 


886. .] — An agreement was secretly entered 

into between a person in the eighty-sixth year ol 
his ago Sc his medical attendant, by which the 
patient-, in consideration of the Burgeon agreeing 
to attend him when necessary, during the remainder 
of his life, & of his past services, agreed that the 
surgeon should be entitled to receive £25,000 at 


the death of the patient, to be paid by his exors. 
out of his personal estate, within six months after 
his decease. The agreement was, after the death 
of the patient, ordered to be given up to be 
cancelled. 

Agreements entered into between medical 
attendants & their patients will be regarded by the 
ct. with jealousy. — Dent v. Bennett (1839), 4 
My. & Cr. 269 ; 8 L. J. Ch. 125 ; 3 Jur. 99 ; 41 
E. R. 105, L. C. 

Annotations : — Consd. Allen v. Davis (1850), 4 De G. & Sm. 

133 : Mitchell v. Homfray (1881), 50 L. J* Q. B. 400. 

field. Beanland v. Bradley (1854). 2 W. R. 602 ; Lyon v. 

Home (1868), L. R. 6 Eg. 655 ; Richards v. French (1870), 

22 L. T. 327 ; Cavendish v. Strutt (1903), 19 T. L. R. 483. 

Mentd. Consett v. Bell (1842), II L. J. Ch. 401 ; Howes 

v. Bishop (1908), 25 T. L. R. 171. 

887* When presumed — Inadequate 'considera- 
tion.] — Apothecary agreed to give his patient fifty 
guineas to receive five hundred, or an annuity of 
one hundred, if he should survive a year, which he 
did ; bill against exors. dismissed as pltf. could not 
succeed at law ; but without costs, on account 
of the money actually advanced which must have 
been repaid upon a bill to set aside the agree- 
ment. — Priestly v. Wilkinson (1790), 1 Ves. 
214 ; 30 E. R. 307, L. 0. 

888. .] — Dent v. Bennett, No. 886, 

ante. 

889. Untrue statement of consideration.] — 

A deed of gift of real estate from an aged & infirm 
person to his intimate friend Sc medical attendant, 
set aside tor fraud ; one of the circumstances in 
proof of fraud being that the deed stated, contrary 
to the truth, a money consideration. — Gibson v . 
Russell (1843), 2 Y. & C. Ch, Cas. 104 ; 7 Jur. 
875 ; 03 E. R. 40. 

890. Rebuttal of presumption — Patient aware 
of nature of deed — Deed fully explained by grantor’s 
solicitor.] — The ct. refused to set aside a voluntary 
deed executed by an old Sc infirm man, in favour 
of a person who had attended him as a surgeon, 
Sc had been occasionally consulted by him respecting 
the management of his property, Sc received the 
dividends of some stock for him ; it appearing that 
the nature Sc effect of the deed were fully explained 
to the grantor by his solr. before he executed it, 
& that he executed it of his own free will. — Pratt 
v. Barker (1828). 4 Russ. 507 ; 6 L. J. O. S. Ch. 
186 ; 38 E. R. 896, L. C. 

Annotation : — Consd. Hunter r. Atkins (1834), 3 My. & K. 

113. 

891. .] — A medical man obtained an 

agreement for the sale of land from his patient, 
an aged & infirm man. The testimony as to the 
value of the property was very conflicting. The 
ct. being of opinion that the patient was aware of 
the nature of the contract into wliich he was 
entering, decreed specific performance with costs. 
— Holmes v. Howes (1872), 20 W. Ii. 310. 

See, further, Contract, Vol. XII., pp. 107, 108. 


leaned them to K. A M.. by a written 
Indenture. Deft. M. offered to draw 
the lease for her. & did eo, A it was 
executed by al) tho parties at tho same 
time. The lease was read over to H. 
by M. on two separate occasions. Sl was 
riven to R. to read for hereclf. It. was 
a mldd)e*aired woman of pro pert v, 6c 
had been aocuatomed to transact all 
her own business. & manage her own 
property without assistance from any 
one. A It wan not contended that she 
was not fully capable of making an 
agreement of this nature : — Hetd : the 


lease would not be set aside as there 
was no fraud or misrepresentation ; Sc 
deft. M. did not stand in any fiduciary 
relationship to R. by reason of his 
having drawn the lease. Sc the rule 
as to Independent advice in such cases 
was not applicable here. — Robinson 
r. Kstabhooks Sc McAuart (1909), 4 
N. B. Eg. Rep. 168 ; 7 K. L. R. 131.-— 


PART III. SECT. 2, SUB-SECT. 2.— I. 
SS3 i. Otneral rule .] — The relation 


of a medical man to his patient is one 
of trust Sc confidence Sc he must act 
bond fide in advising him or any 
settlement made through him, or la 
consequence of advice given maid fide, 
it will be set aside. — R owe r. Grand 
TRUNK Itr. Co. (1866), 16 C. P. 500.— 
CAN. 

SS3 II. .1 — Ralston v. Tanner 

(1918), 43 O. L. R. 77.— CAN. 

887 i. When presumed — Inadequate 
consideration .} — Ahearnb v. Hogan 
(1844), Drury temp . Sug. 310. — IR. 
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J . Principal and Agent. 

892. General rule.] — An instrument* was exe- 

cuted in 1835, by which A. conveyed to B. all 
& singular the household furniture, silver plate, 
watches, china, glass, moneys, & securities for 
money of A., which should, at the time of the 
decease of A., be situate & lying in & upon two 
particular rooms in the mansion of A. A., by his 
will, dated in 1837, bequeathed all his plate, 
jewels, household furniture & effects whatsoever 
in this mansion to trustees, upon certain trusts. 
A died in 1839. B«, who was the confidential 

servant of A., gave no explanation of the deed of 
1835, & did not allege or set up any consideration 
for it : — Held : considering it as a deed inter vivos, 
it would not be aided in equity ; &, if it had effect 
at law, a ct. of equity would not allow it to stand. 

The instrument is a singularly improvident one, 
& obtained by a confidential agent from a principal, 
without advice, & has been produced without any 
explanation (Knight Bruce, V.-O.). — Oonsett 
v. Bell (1842), 1 Y. & 0. Ch. Cas. 509 ; 11 L. J. Oh. 
401 ; 6 Jur. 809 ; 02 E. It. 1020. 

Annotation a : — Mentd. Finden v . Stephens (1846), 1 Coop. 

temp . Cott. 318 ; Stalnton v. Carron Co. (1853), 18 Boav. 

146 ; Alexander v. Brame (1855), 25 L. T. O. S. 298. 

893. Deed drawn up by agent’s solicitor.] — 

Gift by deed, subject to a power of appointment 
by the donor, from a person upwards of ninety 
years of age to a confidential agent, who had for 
many years been in habits of friendship with the 
donor, without the intervention of a disinterested 
third person, the eolr. who drew the deed being the 
solr. of the person who took the benefit under it, 
declared void at the rolls ; but supported under 
all the circumstances, upon appeal. — Hunter v . 
Atkins (1834), 3 My. & K. 113; Coop. temp. 
Brough. 404 ; 40 E. It. 43, L. O. 

Annotations : — Held. Edwards v. Meyrick (1 812), 2 Ilaro, 60 ; 

Cooke v. Lamott© (1851), 15 Boav. 231 ; Hobday v. 

Peters (No. 1) (1860), 28 Boav. 349 ; Coutts v. Acworth 

(1869), L. It. 8 Eq. 558; Morgan v. Minett (1877), 0 

Ch. D. 638. 

See , generally , Contract, Vol. XII., p. 108 ; 
Agency, Vol. 1., p. 475, Nos. 1570, 1571. 

K. Trustee and Cestui que trust. 

894. General rule.] — Goddard v . Carlisle, 
No. 833, ante. 

895. Executor & beneficiary.] — A gift to un 
exor. from a beneficiary will not be upheld save 
under exceptional circumstances — circumstances 
which negative any suspicion of misrepresentation, 
pressure, or unfairness on the part of the exor., 
& establish that the gift or promise was made by 
the beneficiary acting deliberately, & with a 
thorough knowledge & appreciation of what he is 
doing, & independently of any influence on the 
part of the exor., or fear consequent upon his 
position. — Wiieeler v. Sargeant (1893), 09 

L. T. 181 ; 3 R. 003. 


890. Trustee for sale — Purchasing 6c reselling 
at profit.] — Among the various acts which in a ct. 
of equity constitute fraud, the abuse of confidence 
is one. A. reposing an unlimited confidence in B, 
makes him a trustee of his estates, for the purposo 
of paying his debts ; B. at the same time negotiates 
with A. for the absolute sale of those estates to 
himself, & obtains a conveyance at an under 
value ; B. afterwards sells the estates at a very 
advanced price. This conduct of B. was held to be 
fraudulent, & he was decreed to account to A. tor 
the advanced price, with interest & costs ; although 
it appeared, that the purchaser at the advanced 

S rice was a considerable loser by his bargain.— 
[ackreth v. Fox (1791), 4 Bro. Pari. Oas. 258 ; 
2 E. R. 175, H. L. ; affg. 8. 0. sub now. Fox v. 
Mackeeth (1788), 2 Bro. 0. 0. 400, L. 0. 

Annotations : — Rtfd. Hardwioke v. Vernon (1799), 4 Vee, 
411 ; Gibson e. Jeyes (1801), 6 Vee. 266: Exjp. Lao ey 
(1802), 6 Vee. 625 ; Exp. James (1803), 8 Ves. 337 ; Ooles 
v. Treoothiok (1804), 9 Vos. 234 ; Ex p. Bennett (1805), 
10 Ves. 381 ; Randall e. Krrtngton (1805), 10 Ves. 423 ; 
A.*G. v. Dudley (1815), Ooop. G. 148: Baker v. Peek 
(I860), 3 L. T. 656 ; Walton v. Morgan (1881), 3 Do G. P. 
& J. 718 : Pell v. Midland Counties & South Wales Hr. 

B , 20 L. T. 288 ; He Boles 6c British Laud Co.’s 
tot (1901), 71 L. J. Ch. 130. Xsntd. Emma Silver 
Mining Co. v. Lewis (1879), 4 C. P. D. 390. 

See , generally , Trusts & Trustees. 

X. Lunatic and Custodian. 

See Lunatics. 


M. Other Relationships. 

897. Barrister 6c acquaintance.] — MacOabe v . 
Hussey, No. 881, ante . 

898. Aged lady 6c companion.] — Bate v. 
Bate, No. 821, ante. 

899. Widower after marriage with deceased 
wife’s sister.] — Where a widower married the sister 
of his deceased wife : — Held : ( 1 ) the relation thus 
constituted imposed upon the widower, claiming 
the benefit of a settlement made on him by his 
wife’s sister, the onus of showing that at the time 
of entering into the transaction she was fully, 
fairly & truly informed of its character & of her 
legal status; (2) such a marriage & consequent 
cohabitation was not a sufficient consideration to 
support a conveyance by the wife’s sister of her 
property to tho widower absolutely. — O oulson v. 
Allison (1800), 2 l)e G. P. A J. 521 ; 3 L. T. 703 ; 
45 E. R. 723, L. 0. 

Annotations ;~A* to (2) Could. Phillip* r. Pmbyn, 118991 
1 Ch. 811. Refd. J Chamnan v . Bradley (1863), S3 {}«**▼• 
01. (i morally, Befd. Aycrnt v. Jeiiklim (187J), L. It. lw 
Eq. 275. 

900. Man 6c ml»tre»s.]— James v . Holmes, No. 

842, ante. 

901. Nephew 6c aunt.1 — A conveyance by an 
aunt to her nephew, without any consideration, of 
all her real estates, reserving a life-estate only to 


PART III. SECT. 2, SUB-SECT. 2.— J. 

n. General rule — Onus as to bona 
fldes. ] — There 1* nothing to prevent an 
agent from being the object of tho 
bounty of his principal. If an agent 
can clearly show that a gift was made 
In hi* favour by a donor who was In a 
position to exercise a free & unfettered 
Judgment with full knowledge of what 
ne was doing, the gift will be upheld.— 
Phitl Chakp r. Lakkhu (1903), 
I. L. R. 25 All. 358.— IND. 

o. .] — Kino r. Asdeubos 

(1874), 23 W. It. 196.— IR. 


PART III. SECT. 2, SUB-SECT. 2.— M. 

900 I. Man <£■ mistress. 1 — Pltf., an 
infant, living with deft, a* hi* iniHtre**# 
handed him money* part of which he 
invented, without her knowledge 
conaent, & alleged that deft, wo* a 
truwteo for her: — Held: a* pltf. waa 
an Infant, she could recover & the ct. 
would presume undue influence on the 
part or deft. — Dksaclvibrs v. Jons • 
HTf)S (1909), 15 w. L. It. 20. — CAN. 

900 li. .} — A conveyance of 

land as a gift from A. to his mistress, 
on appeal dismissing an action to set 


it aside on the ground* of undue in- 
tiuonoo : — Held : pltf. knew what he 
was doing Sc there had been no duress 
or undue Influence exercised by re- 
cipient. — Coirps v. Worssnkr. 119171 
2 W. W. R. 1072 ; 36 D. L. It. 80.— 
CAN. 

901 I. Nephew «f* aunt.) — Sivithri 
Andarjanom v. Vasudkvan Nambt;- 
prvpad (1881), I. L, It. 3 Mad. 215.— 
IND. 

p. Employer dr housekeeper — Under- 
value only.) — A Widow, to whom 
dower bad been assigned, agreed with 
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Sect. 2 . — Presumed undue influence ; Sub-sect . 2, 
M. Sect. 3: Sub-sect, 1.] 


herself, & containing no power of revocation, 
supported, it appearing that the proposal had 
emanated from the aunt ; that the deed had been 
prepared, on her instructions, by the family solr. ; 
that it had been fully explained to her, & that the 
nephew had possessed no further influence than that 
arising from bis aunt’s attachment for & confidence 
in him. — T oker v. Toker (1863), 3 De G. J. A Sm. 
487 ; 32 L. J. Oh. 322 ; 8 L. T. 777 ; 40 E. R. 
724, L. JJ. 


Annotations : — Retd. Towncnd v . Toker (1866), 12 Jur. N. S. 
477 ; Coutts v. Acworth (1869), L. K. 8 Eq. 658 ; Hall 
v. Hall (1873), 8 Ch. App. 430. 


902. Spinster & brother’s agent.] — Where 
pltf ., a single woman, was informed by her brother’s 
agent that on his death she had succeeded to a 
•mall estate of which she knew nothing, & on the 
agent’s representations of its value, which were 
inaccurate, A without legal advice, she conveyed 
the ostate for an inadequate sum to the agent’s 
daughter ; — Held : the deed should be set aside with 
oosfcs. There was no such relation between the 
parties as to incapacitate the agent from pur- 
chasing. — Hayqaktti t>. Wearing (1871), L. R. 12 
Bq. 820 ; 40 L. J. Oh. 677 ; 24 L. T. 826 ; 80 J. P. 
182 ; 20 W. K. 11. 

** Fry ’ WWttet * Bu8h 
See, generally , Contract, Vol. XII., pp. 108, 100. 


Sect. 3.— UNCONSCIONABLE BARGAINS. 

Sub-sect. 1. — In General. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 174. 

903 . General rule.] — Chesterfield (Eahi.) v . 
Janssen, No. 811, ante. 

904 . What oourt will consider — General rule.] — 

In determining whether a contract is a “ hard 
bargain ” the ct. will not, if there be valuable 
consideration, consider whether the consideration 
is suiliciont, but whether one party has taken an 
unfair advantage of the position of the other 
party. — Middleton v. Brown (1878), 47 L. J. 
Oh. ill ; 38 L. T. 334, 0. A. 

905 . Absence of consideration.] — Relief against 
a bill of exchange said to be for value received, but 
gained by fraud, & for a fictitious consideration. 
— Dyer r. Tymjcwell (1090), 2 Vern. 123 ; Proem. 
Ch. 112 ; 1 Eq. Gas. Abr. 126 ; 23 E. R. 088. 

906 . Inadequacy of consideration.] — Ard - 

u L asse (Earl) v. Musciiamp (1681), 1 Vern. 237 ; 


23 E. R. 438 ; sub nom . Arglas (Earl) v. Mus- 
champ, 2 Rep. Ch. 200. 

Annotations —Reid. Bamardiston v. Lingood (1740), 2 

Atk. 133; Chesterfield v. Jansnen (1750), 1 Atk. 301 ; 

Gwynne v. Heaton (1778), 1 Bro. C. C. 1 ; Bowes v. Heaps 

(1814), 3 Vos. & B. 117. Hentd. Baugh v. Price (1752), 1 

Wils, 320 ; Hawes v. Wyatt (1790), 2 Cox, Eq. Cas. 263. 

907. -.] — One just come of age, entitled to 
an estate of £3,000 per annum being drawn into 
a statute for £1,000 upon which he received only 
£300 is relieved upon the circumstances of fraud. 
— Smith v. Burroughs (1696), 2 Vern. 340 ; 23 
E. R. 820. 

908. .] — Lands of £353 per annum were 

devised in trust for the sole A separate use of K. 
during the joint lives of herself A her husband ; 
the husband being afterwards outlawed for high 
treason, these lands became forfeited, A were 
granted by the Crown to S. his brother, subject 
to all legal A just incumbrances. S. having 
withheld the rents of these lands from K. whereby 
she was reduced to great necessity she was prevailed 
upon to release the same to S., m consideration of 
£100 paid down, though the arrears amounted to 
£1,200, & an annuity of £200 per annum during the 
joint lives of herself & her husband. This release 
was set aside as fraudulent & S. decreed to account 
for the whole of the rents & profits. — A mory v. 
Luttrell (1710), 4 Bro. Pari. Cas. 160 ; 2 E. R. 
108, H. L. 

909. .] — Inadequacy of price alone not 

sufilcient to set aside an agreement. — A non. 
(1787), cited in 2 Dick. 089 ; 21 B. R. 439. 

910. -.] — Stilwell v. Wilkins, No. 826, 

ante. 

911. -.] — Where a purchaser, who was a 

solr., after viewing a farm, & being informed of 
the rent at which it was let, agreed to buy at 
£5,000: — Held: (1) the difference between this 
price & £3,500, which the ct. considered to be the 
value of the property, was not so great as to shock 
the conscience, A thus constitute of itself a defence, 
on the ground of exorbitancy, to a suit of the 
vendor for a specific performance ; (2) the 

omission on the part of the vendor to inform the 
purchaser of the result of a late valuation, or of 
the tenant having complained of the rent being 
excessive, & of the full amount not having been 
exacted, did not constitute a defence to such a 
suit. — Abbott v. Sworder (1852), 4 De G. A Sm. 
448 ; 22 L. J. Ch. 235 ; 19 L. T. O. S. 311 ; 04 
E. R. 007, L. 0. 

Annotation : — Generally , Refd. Abbott v. Calton (1853), 22 

L. J. Ch. 936. 

912. .] — Longmate v. Ledger, No. 809, 

ante. 

913. Apart from fraud.] — The suit was to 

avoid a conveyance by fine A deed to lead the 


A. by whom she was employed as 
housekeeper, to convey the same to him 
In trust for his infant son, to whom 
she was much attached, in counidera- 
tion of a sum for which the widow's 
lands were answerable, & were liable 
to b© sold, & also an annuity secured 
to her ; the consideration, however, 
not being at ail equal to the value of 
the property '.— Held : in the absence 
of proof of out undue influence, tho 
ct. refused to set aside the agreement as 
against the infant. — O ourlay v. 1Ui>- 
UKLL (1866), 12 Gr. 518. — CAN. 

Husband <f* father-in-law.) — Pkoo 
r . Kastman (1867), 13 Gr. 137. — 

CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

r. What court will consider .J — 
The principles of justice, equity Sc 
good conscience do not of necessity 
disentitle a mtgee. fiom insisting on 
security for a greater sum than what 
has been actually advanced : in each 
ease the question must be asked 
whether there has or haa not been a 
hard & unfair bargain on the borrower. — 
1J Am r. Kamji (1904), I. L. R. 28 Bom. 
371.— IND. 

906 i. Inadequacy of consideration . ] 
— Mere inadequacy of consideration, 
unless it be so great as to amount to 
evidence of fraud, is not sufficient 


ground for setting aside a contract, or 
refusing to decree specific performance 
of it, unless found in conjunction with 
such other circumstances as suppres- 
sion of true vaiuo of property, mis- 
representation, fraud, surprise, oppres- 
sion, urgent necessity for money, 
weakness of understanding or even 
ignorance. — Kbdari Kanu v. Atmar- 
amuhat (1866), 3 Bom. A. C. 11. — 
IND. 


913 L Apart from fraud .1 — 

Fraud apart, a loan to a purda-ncuihin 
woman irom her own mukhtear at an 
exorbitant rate of interest, the security 
being ample, may be a hard Sc un- 
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uses of the fine twenty -three years since, on supposi- 
tion of fraud, purchasing the fee of the land for 
£11 worth £60 per annum; pltf. ignorant of the 
value, but deft, wcll^ apprised thereof ; & pltf. 
ignorant also of his title, which he came to the 
notice of after the fine. The bill was dismissed. 

If one will seal a release or other assurance to 
one in possession, for never so unequal considera- 
tion, it shall not be relieved, because of a new 
title discovered, unless there be some special 
fraud ; as if A. having title, & B. in possession ; 

B. conveys the land to A. in trust for B. & then 
gets A. to convey the land to him as in execution 
of the trust, whereby A. extinguishes his title, 
etc. (Lord Guilford, Lord Keeper). — Hubert 
v. Hobert (1683), 2 Gas. in Oh. 150 ; 22 E. R. 
893. 

914. .] — Smith v. Downing, No. 

817, ante. 

915. -.] — Deed set aside as improvi- 
dently obtained, being obtained for an inadequate 
consideration from persons in low circumstances, 
& unapprised of their right until the time of the 
transaction, though no misrepresentation or actual 
fraud whatever appeared to have been made use 
of. 

The party was taken by surprise ; he had not 
sufficient time to act with caution ; & therefore, 
though there was no actual fraud, it is something 
like fraud, for an undue advantage was taken of 
his situation (Lord Kenyon, M.R.). — Evans v . 
Llewellin (1787), 1 Cox, Eq. Gas. 333 ; 2 Bro. 

C. 0. 150 ; 29 E. R. 1191. 


had been refused. A. grew old, & became ill: 
he proposed some arrangement ; & the land was 
conveyed to B. The deed of conveyance truly 
recited an advance of money to pay oil a mtgo. on 
the land, & then it recited other money considera- 
tions. Instead of these money considerations, 
the real agreement, was that B. should allow A. 
to live m a certain cottage, occupied by one of 
B.’s tenants, providing him there a bedroom & 
sitting-room <fc attendance, & supplying him with 
food from B.’s table This deed was prepared by 
B.’s solr. : it was sworn in evidence that A. 
had refused to have another solr. called in, A. that 
the statements of the latter class of money con- 
siderations in the doed were only made as a 
security to A. in case the board & lodgings, etc., 
should not bo properly provided. In a suit by 
persons whom many years before he had made 
nis devisees to set aside this deed of conveyance : — 
Held : there being no actual fraud proved though 
it was charged, the irregularities in the statements 
contained in the deed were not sufficient to make 
a court of equity set asido the transaction. — 
Harrison v. Guest (1860), 8 H. L. Gas. 481 ; 
11 E. R. 517, H. L. ; affg . (1855), 6 De G. M. & G. 
424, L. C. 

Annotations : — Consd. Denton t>. Donner (1856), 83 Bear. 
886. Diftd. Baker t). Monk (1864), 4 De G. J. ft 8m. 388. 
Arid. Kosher v. William* (1876), L. R. 80 Eq. 810. 8ml. 
Clark v. Majpas (1868), 31 Bear. 80 ; Summer* v. Griffith* 
(I860), 35 Bear. 87 : Baker v. Loader (1878), L. R. 16 
Ea. 40 ; Hilliard r. Elite (1874), L. It. 7 H. L 80 : Fry 
v. Lane, lie Fry, Whittet v. Bush (1888), 40 Ch. D. 318. 

Coupled with Infirmity or Incapacity of 

grantor.] — See Hect. I, ante. 


Annotations -Apld. Baker v. Monk (1804), 4 De G. J. & 

Sm. 388. BM. Watkin & Bligh v. Brent (1830), 1 Curt. 

204 ; Curson v. Belwortby (1852), 3 H. L. Cas. 742 ; 

O’Rorke v . Bolingbroke (1877). 2 App. Ca*. 814 ; Fry v . 

Lane, He Fry, Whittet v. Bush (1888), 40 Ch. D. 312; 

Barnes e. Richards (1902), 71 L. J. K. B. 341. 

e 916. *.] — M. being in embarrassed 

circumstances, in consideration of a loan of 
£900, made a lease to D., with covenant for’ 
perpetual renewal, of lands of the yearly value of 
from £400 to £500, at a rent of £150 subject to 
a private parole agreement, that M. might redeem 
within two years, on payment of £1,300. 8., 

knowing the circumstances, with the consent of 
M., purchased the interest of D., to whom 8. paid 
the £1,300. 8. afterwards purchased the whole 

interest of M., in these & other lands, for the 
additional sum of £3,706, the clear profit rent at 
which the lands were let in the year following 
being £600 a year besides other advantages. M. 
having consented to the purchase trom D., having 
had opportunities of being perfectly acquainted 
with the value of the lands, having acted 
deliberately, dc no fraud appearing : — Held : 
there was no ground for setting aside the trans- 
action. — Merediths r. Baunders (1814), 2 Dow, 
514 ; 3 E. R. 950, H. L. 

917. Parties not in fiduciary rela- 

tionship.] — Where no fiduciary relation exists 
between two parties dealing for the sale & purchase 
of an estate, mere inadequacy of consideration or 
irregularity in the statement of it in the deed of 
conveyance is not sufficient to impeach the 
contract. 

A. was the possessor of a small property in 
land. B., a neighbouring landowner, had formerly 
offered to purchase the property, but his offer 


918. As evidence of fraud.] — Though cts. 

of equity will not relieve agninst agreements, 
merely on the ground of the consideration being 
inadequate ; yet If there be such inadequacy as 
to show that the person did not understand the 
bargain he made, or was so oppressed that he was 
glad to make it, knowing its inadequacy, it will 
show a command over him which may amount to 
a fraud. — K enrtck v. Hudson (1773), 4 Bro. 
Pari. Gas. 222 ; 2 E. It. 161, II. L. 

Annotation : — Refd. Douglas v. Culrorwoll (1861), 3 0117. 
251. 

919. Assignment of prize-money.] — Assign- 

ment for sailor's share of prize-money at great 
under- value, set aside for fraud, but still to stand 
as security for what really advanced. — How v. 
Weldon & Edwards (1754), 2 Ves. Ben. 516; 
28 E. R. 330. 

Annotation: — Raid. Falcko v. Grey (1850), 20 L. J. Ch. 
28 . 

920. Grant of annuity.] — Taking an 

annuity worth nine years* purchase at live years, 
it is an unconscientious bargain, At the ct. will give 
the taker no assistance in a bargain for a re- 
purchase. — V aughan v. Thomas (1783), 1 Bro. 
G. G. 556 ; 28 E. K. 1296. 

Annotation : — Consd. Falcko v . Gray (1850), 4 Drew. 651. 

921. .] — An annuity being purcliascd 

for four years* purchase, on a life of thirty subject 
slightly to the gout set aside for inadequacy of 
price. 

If there is such inadequacy as to show tliat the 
person did not understand the bargain lie made, 
or was so oppressed that he was giad to make it 
knowing its inadequacy, it will show a command 


oonsclonable bargain on which the | not be enforced.— -Kamini Sundari Gbosk (1886), I. L. It. 1 
contract for such rate of interest will I Chowdhkaxi e* Kali Prowumno L* It* IS Ind. App* 21 fi*— 
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Bed. 3. — Unconacionctble bargains: Sub-sects . 1 & 
2 f AJ 


over him which may amount to fraud (Lord 
Thurlow, 0.). — Heathcote v. Paignon (1787), 2 
Bro. 0. 0. 167 ; 29 E. B. 96, L. C. 


An nctaHonsj--Coipsl!i. Griffith v. Spratley (1787), 1 Cox, 
Bq. Cas.383 ; Faloke v. Gray (1859), 4 Drew. 651. Reid. 
Day •• Newman (1788), 2 Cox, Eq. Cas. 77 ; Gibson v. 
Jeyea (1801). 6 Ves. 286 ; Low v. Barcbard (1803), 8 Vcs. 
133 ; Underhill v. Horwood (1804), 10 Ves. 209 ; Ware v. 
Horwood (1807), 14 Ves. 28: Fennell r. Millar (1857), 
2? 172 * frotifflas *• Culverweil (1801), 3 Giff. 251. 

Mentd. Hoffman v. Cooke (1800), 5 Ves. 623 ; lie Temple, 
Exp. Thlstlewood (1812), 1 Rose, 280. 


922. * .] — Bill to redeem an annuity 

secured on land. Pltfs. rested on inadequacy of 
the price & also on the situation of pltfs. at the 
time of the transaction, having been in the greater 
distress, in prison & in want of common necessaries. 
The ct. directed the Deputy Bemembrancer to 
report what was the market price of the annuity 
at the time, but expressly protested against this 
being understood as a declaration of their opinion 
that inadequacy of price would alone be held a 
sufficient ground to set aside the annuity. On the 
report it appeared that the price given was very 
nearly the market price at the time and the bill 
was dismissed. — Barnaul v . Flint (1793), 3 
Anst. 733, n. ; 146 E. It. 1022. 


923. Inadequacy alone Insufficient.] — 

Mere inadequacy of value is not a sufficient- ground 
to set aside an annuity. — Speed v. Philips (1790), 3 
Anst. 732 ; 145 E. It. 1022. 


924. Inadequacy the result of subsequent 
events.] — To form a case for relief on the ground 
of oppression on the one side, & distress on the 
other, the disadvantage of the bargain must be 
within the view of the parties. — Kamhrottom r. 
Parker (1821), 0 Madd. 6 ; 50 E. It. 990. 


meet on unequal terms, it is not necessary to prove 
a case of preconceived or deliberate fraud. 

A compromise of doubtful right on equal terms 
would not be disturbed, but here the parties were 
not upon equal terms. The construction of the 
will was difficult ; pltf., a poor labourer, away from 
his own connections, & introduced to deft.’s 
attorney. Deft.’s statement is, that the attorney 
read the will to pltf., & explained its difficulties ; 
but it could not have been explained satisfactorily 
to the mind of pltf., nor could he have understood 
whether it was to his advantage to accept the 
proposal or proceed to establish his right (Lord 
Langdale, M.K.). — Goymour v. Pigge (1844), 
7 Beav. 475 ; 13 L. J. Ch. 322 ; 3 L. T. O. S. 120 ; 
8Jur. 526; 49 E. R. 1149. 

929. Inaccurate covenant for title by grantor — 
Knowledge of grantee — Grantee family attorney.] — 

Baugh v. Price, No. 1050, post. 

930. Burden of proof — That bargain not un- 
conscionable.] — It is the duty of parties who have 
obtained the execution of a deed in their favour 
for a consideration, which is at best vague & 
precarious, to show, whenever the transaction is 
impeached by the person who has so executed in 
their favour, that the transaction was righteous, 
& that the effect of the deed was clearly understood 
by such person. — Hedges v. Hedges (1849), 
13 L. T. O. S. 379. 

931. Grounds for refusing relief — Impossibility 
of restoring parties to status quo — Parties married.] 

— A settlement or jointure on a marriage though 
made very unequally, & in favour of the wife, 
will not be set aside in equity as that cannot put 
the wife in statu quo. — North v. Ansell (1731), 2 
P. Wins. 618 ; 2 Eq. Gas. Abr. 209 ; 24 E. K. 885. 

Annotations : — Mentd. Campbell v. Ingilby (1856), 21 Beav. 

507, 


As ground for refusing specific perform- 
ance.] — See Specific Performance. 


925. Grantor in distressed circumstances.] — 

Amory r. Luttrei.l, No. 908, ante. 


926. -Barnard v. Flint, No. 922, ante. 

927. .] — The purchase of a piece of land 

at an exorbitant price will not be allowed to stand 
when made the condition of a loan of money to a 
party whoso necessities compelled him to borrow. 

Cockell v . Taylor, Collett r. Preston, 
1 ftiwroN v. Collett (1851), 15 Beav. 103; 21 
L. J. Oh. 645 ; 51 E. It. 475. 


^»n°/o<»o«j .*—M«ntd. Barnard t\ Hunter (1856), 28 L. T 
iiJfci 1 ** : v ' Anderson (I860), K. B. & E. 819 

PvS 1 ??? t 'i® l * IT0 \l* Btourton v. Burixll (i 860 ), L. R 
i kq. 337 ; He Cambrian Mining Co. (1882), 48 L. T. 114 
James r. Kerr (1889), 40 Ch. 1). 449. * 1 1 


928. Grantor Incapable of understanding grant 
No Independent advloe.] — Where parties enter 
into a compromise respecting a doubtful right, 
they ought to stand on equal terms & t-o set aside 
a compromise entered into, in which the parties 


932. Grantor without definite expectations — 
Advance in hope of extorting payment from father.] 

— The principle on which a ct. of equity has 
granted relief from an unconscionable bargain 
entered into with an expectant heir or reversioner 
for the loan of money, applies also to the case of 
money r being lent on unconscionable terms, not 
fully understood by the borrower, & known not 
to be fully understood by him by the lender, to a 
young man, being a minor at the time of the first 
transaction, the son of a father, possessing large 
property, who has no property of his own & no 
expectation of any, except such general expecta- 
tions as are founded on his father’s position in 
life, the money being lent without any thought 
of repayment by the borrower, but on the credit 
of such general expectations, & in the hope of 
extorting payment from the father to avoid the 
exposure attendant on the son’s being made a 
bkpt. — Nevill v. Snelling (1880), 15 Ch. D. 
679 ; 49 L. J. Ch. 777 ; 43 L. T. 244 ; 29 W. It. 
375. 

.dnnofedioaff .* — Raid. Wilton r. Osborn, [1901) 2 K. B. 110. 

Mentd. Fry v. Lane, Re Fry, Whittet v. Bush (1888), 40 

Ch. 1). 312. 


I. Grantor in distressed rircum- 
L ‘ K ‘ 476 ; 17 Man * L * H ' 

I.———*.) — Mamio Sing r. Kashi 
Ram (1887), I. L. II. 9 All. 828.- IND. 

mi. Grantor incapable of under- 
standing grant — A o independent advice. ] 


—"An improvident bargain for the sal< 
of pltfs. property, where the parties 
J*® 1 * v ©ry unequal as regards means 
Intelligence & otherwise, & the paper 
were drawn by vendee, who omittec 
some Important parts of the bargain 
& vendors had not the protection o: 
competent Independent advice : — Held . 
not binding on vendors. — Fallon v 
Kxxnax (1866), 18 Gr. 388.— CAN. 


02811. .] — Slator v . Nolan 

(1876), 11 I. R. Eq. 367.— 1R. 

•. Principles of relief— Not affected 
hu repeal of usurp laws.]— Cbapplk V. 
Mahon (1870), 5 1. IL Eq. *425.— IR. 


, A ~ mr r — Howlkt v. Cook 
(1873). 8 I. R. Eq. 570.— IR. 
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Sub -sect. 2. Bargains with Expectant 

Heirs. 

A. In General, 

See, now, Law of Property Act, 1925 (c. 20), 

s< 174. 

933. Principles of relief — Presumption of fraud 
— Advantage taken of heir’s necessity.] B. re- 

mainder in tail in the estate in question, being 
distressed, conveyed two manors of the yearly 
value of £300 expectant on an estate for life in 
his uncle, S., for the sum of £300 to deft., his heirs 
& assigns, from A after the decease of 8., without 
issue male. 


title, is unfair deahng within Bales of He versions 
Act, 1807 (c. 4). 

(3) Whew a young man charged his reversionary 
interest, with exorbitant sums for interest ou 
loans principally made to his brother, an infant, 
the ct. decreed the charge to Btand as security 

nnlv fnr flio an m a n/ifualltr n. # • a_ _ a 


vvw > v/u* tMU , MU 4J. X • & O* : oil Jf j . 

180 ; 19 W. n. 909, 1,. O. ; affg. (1870), L. It. 11 
Eq. 205. 

Annotatwiui :~~As to ( 1) Retd. Aylowford r. Morris (1872), 
b. J. Ch. 140 ; Nevill r. Suelliug (1880), 16 Ch. D. 

u I y # 


B. brought a bill to be relieved against this 
bargain, as unconscionable : — Held : a void 
conveyance, even in point of law, for os pltf. had 
a remainder in tail only, he could but convey such 
estate as he had, A not dispose of the inheritance. 

What the court is guided by in all these cases is 
the taking an undue advantage of an heir's being 
in distressed A necessitous circumstances, A this 
is the principal ground of these decrees (Loud 
Hardwickk, C.). — Barnardiston v, Linuood 
(1740), 2 Atk. 133; Barn. Oh. 337; 20 E. It. 
484, L. 0. 


Annotations Refd. Gwynno v. Heaton (1778), 1 Bro. C. C, 
1 ; Bay v. Newman (1788), 2 Cox, Kq. Cus. 77 ; Bowes v, 
Heaps (1814), 3 Ves.&B. 117 ; Talbot v, Staniforth (1801), 
1 John. & H. 484 ; Boynon v. Cook (1875), 10 CU. App. 

Olt 1| II* 


_ 934. .] — Chesterfield 

Janssen, No, 811 , ante. 


(Earl) r. 


935. Presumption of incapacity.] — Pro- 

tection in equity to an expectant heir, dealing for 
his expectancy, approaching nearly to an incapacity 
to contract. Belief against a very advantageous 
purchase from such a person without fraud ; 
though mere inadequacy, unless from its grossness 
of itself evidence of fraud, is between persons, 
standing precisely equal, of no account. — Peacock 
v, Evans, Evans v, Peacock (1809-10), 10 Vos. 
512 ; 33 E. It. 1079. 


Annotations Folld. G owl and v. 
20. Consd. Hoadon v. Kosher 


J>e Faria (1810), 
(1821), M*Clo. Si 



936. Not affected by repeal of usury laws.] 

— Croft v, Graham (1803), 2 Do G. J. A 8m. 155 ; 
9 L. T. 589 ; 40 E. It. 331, L. J J. 

Annotations • — Consd. Nevill v. Snell in fr (1880), 15 Cb. D. 
670. Refd. Wyatt *. Cook (1868), 18 L. T. 1 2 : Aylesford 
v. Morris (1872), 42 L. J. Ch. 146 ; O’Uorke r. Bolingbroko 
(1877). 2 App. Cas. 814 ; James v. Kerr (1880), 40 Ch. D. 
449. Mentd. Bey non v. Cook (1875), 10 Ch. App. 391, n. 

937. .] — Emmet t\ Tottenham, Tot- 

tenham v. Emmet, No. 1002, post . 

938. .] — (!) The jurisdiction of this 

court over unconscionable bargains is not affected 
by the repeal of the usury laws, or by Sales of 
He versions Act, 1807 (c. 4), as to dealings with 
reversionary interests. 

(2) An exorbitant rate of interest agreed to 
be paid by a young and needy man on the security 
of property in reversion, held by an indefeasible 


939. .] — Miller v, Cook, No. 999, 

post, 

940. .] — The doctrines of equity as 

to the relief of expectant heirs from unconscion- 
able bargains have not been affected by the repeal 
of the usury laws, or by the alteration of the law 
as to sales of reversionary interests. 

A young nobleman in his twenty-second year, 
entitled to large property in the event of his 
surviving his father, was largely indebted. The 
creditor pressed for payment, A recommended the 
young nobleman to apply to a certain money- 
lender. The money-lender advanced enough 
money to in part pay off the creditor, A made a 
further advance to the young nobleman, taking by 
way of security his acceptance at throe months for 
the sum ad vanced with interest A discount together 
exceeding the rate of 00 per cent. The acceptances 
became due, A the process was repeated, the young 
nobleman receiving a small advance. The young 
nobleman had no professional assistance in these 
matters, A no application was made to his father 
or to the solrs. of the father. The father died 
before the second set of hills became due, A- the 
money-lender commenced actions upon them : — 
Held : the actions would bo restrained ; A a 
decree made for delivery up of tho bills on payment 
of the sums actually advanced A interest at 5 
per cent. 

Sales of Iteversions Act, 1807 (c. 4), is carefully 
limited to purchases “ made bond Jide & without 
fraud or unfair dealing,” A leaves under-value still 
a material element in eases in which it is not the 
sole equitable ground for relief. These changes of 
the law have in no degree whatever altered the 
o)ius probandi in those cases, which, according 
to the language of Lord Hardwickk, raise ” from 
the circumstances or conditions of tho parties 
contracting — weakness on one side usury on the 
other, or extortion, or advantage taken of that 
weakness ” — a presumption of fraud (Eokd 
Sklbounr, C\). — Aylkhfokii (Earl) v . Morris 
( 1873), 8 <!h. App. 4Hi ; 42 L. J. Oh. 5411; 28 
L. T. All ; 37 J. P. 227 ; 21 W. It. 424, 

1 j. O. A L. J. 

Annotations ;-*> Consd* O'Korke v. Bolingbroko (1877), % 
A m>. Can. 814 ; Nevlll v. HueUlntr (1880). 16 Ch. I). 679. 
Ref A Boynon v . Cook (1876), 10 On. App. 391. n. ; Bonnot 
v. Bonnet (1870), 43 L. T. 246, u. ; Fry v. L&no, He Fry, 
Whittot v. liueh (1888), 40 Cn. 1). 312 : Janie* v. Kerr 
(1889), 40 Cb. D. 449 ; Broncbloy r. Higglnii (1900), 70 
L. J. Cb. 788 ; Wilton v. 0*»born. (1901) 2 K. B. 110. 

941 . Not affected by Sales of Reversions 

Act, 1867 (o. 4) J — Tyler v, Yates, No. 938, ante . 

942. .] — Miller v . Cook, No. 999, 

post. 


PART III. SECT. 3, SUB-SECT. 2. — A. 

a. Burden of proof — Thai bargain 
not unconscionable. I — Equity thrown 


around expectant beint, an to their 
contract*, that oort of protection, which 
it afford* to dUtroaa Sc Ignorance, Sc 
tho burden of proving the transaction 


fair Is thrown upon those dealing with 
them. — Bkiinal r. Dohuoau M 
QU1S) (1815), 3 Dow, 1B3. — IR. 



flW. ^^Unconscionable bargains: Sub-sect. 2, A* 

Ji vt j i i* & * ™ 

048 . — J — Aylespord (Earl) t?. Mor- 

ris, No. 040, ante. 

5ee, now, Law of Property Act, 1926 (c. 20), 

8. 174. 

944, To whom applicable— litigant claim- 

ing share of estate.] — J., a young man in very poor 
circumstances, was deft. In a probate action in 
which he claimed a share of certain real estate as 
co-heir of deceased. To enable him to conduct 
his defence he borrowed money from K. a solr., 
to whom he executed a mt$e. whereby he, J.* 
covenanted to employ a particular person as his 
solr. in the action, A if he should be successful 
in the action to pay K. £226 “ by way of bonus ” ; 
& it was provided that K. should make such further 
advances to J. as -A when K. should make such 
further advances to J. as & when K. should think 
fit to meet any further necessities of J. or to be 
applied in or towards the costs of the action. The 
deed then charged J.’s interest in the real estate 
in question with present & future advances & 
interest at 6 per cent. & the £225 bonus. J. 
received a further advance from K. making a total 
of £100 for advances A was ultimately successful 
in establishing liis claim in the probate action : — 
Held : the transaction was voidable as an undue 
advantage obtained from J., when under the 
pressure of distress A in a position analogous to 
that of an expectant heir ; & accordingly redemp- 
tion was decreed on payment only of the sums 
actually advanced to .7., with interest. — James 
v. Kekh (1889), 40 Oh. D. 449 ; 58 L. J. Oh. 355 ; 
00 L. T. 212 ; 53 J. P. 028 ; 37 W. It. 279 ; 5 
T. L. R. 174. 

Annotatums : — Retd. Mainland i». Up John (1889), 41 Ch. D. 

120 ; Itooa v. Boruardy, (1890] 2 Ch. 437. Mentd. Field 

v. liopklna (1890), 44 Ch. I). 524 ; Kyre v. Wynn-Mac- 

konzto (1893), 03 L. J. Ch. 239 ; Bigra v. Hoddinott, 

11 odd l no tt v. Blgga, (1898) 2 Ch. 307 ; Santley v. Wilde, 

[1899] 2 Ch. 474 ; Cole v. Booker (1913), 29 T. L. It. 

295. 

946. Whether favoured by courts.] — Expectant 
heirs are not to be more highly favoured than 
other iktsods in ordinary money transactions. 
In dealing with them, persons advancing money 
must bo able to show that they gave an adequate 
consideration for their reversionary interests. 
What was a fair market price must depend upon 
the relative circumstances attending the transaction 
at the time. 

A., a son, aged 47, entitled to contingent interests 
in large estates on the death of his father, aged 69, 
subject to other incumbrances, granted an annuity 
of £3,545, in consideration of an advance of 
£28,000. lie also, by another deed, dated the 
following day, granted an annuity of £675, in 
consideration of an advance of £4,500 on the 
same estates. There were the usual clauses of 
insurance of his life, payment of premiums A 
interest on the advances from time to time, A 
a clause for redemption. The negotiations had 
been entered upon with the knowledge A in one 
of the instances by the immediate agency, of the 
family solr. The borrower had, at the time of 
granting the annuities, no certain income : — 
held: those prices were not inadequate, A the 
transaction in Doth cases was upheld. 

General remarks on the question of what is the 
market value of securities upon contingent 
reversionary interests. — Tyntk v . Hodge, Tvnte 
r. Bkavan (1864), 2 Hem. A M. 287 ; 5 New Rep. 
104 ; 11 L. T. 490 ; 13 W. R. 172 ; 71 E. It. 474. 


946. Similar previous transactions between 
parties settled voluntarily.]— Pltf., who was a 
money-lender* advanced £1,000 to deft, on 
July 20, 1014, A received from him a promissory 
note for £1,600 payable in four consecutive 
monthly instalments of £400 each, the first instal- 
ment to be paid on Oct. 1, 1914. There was a 
default clause to the effect that if any instalment 
was unpaid the whole amount was to become 
payable A interest at 60 per cent, was to be paid 
from the date of default. Default was made in 
the payment of the first instalment. Deft, had 
an in come of about £2,000 a year, A was entitled 
to the reversion of certain property worth about 
£4,000 a year. Deft, had had previous trans- 
actions with pltf . A had settled them voluntarily. 
In an action on the promissory note : — Held : 
in the circumstances deft, was not entitled . to 
relief under the equitable doctrine as to catching 
bargains made with expectant heirs A the past 
transactions ought not to be opened up, but 
that as the terms on which the money was lent 
in the present case were out of all reason the 
transaction must be opened up under the Money- 
Lenders Act, 1900 (c. 51), s. 1, A pltf. would have 
judgment for the principal with interest at 30 
per cent. — Wolfe v. Lowther (1915), 31 T. L. It. 
354. 

B . Sales of Reversions . 


(a) In General . 

947. In respect of what Interests relief given — 
Whether contingent reversion.] — A reversion 
depending upon the contingency of the tenant for 
life, who was sixty-three years of age A a bachelor 
dying without issue, is not the subject of estimate 
or calculation. But the purchaser of this reversion 
having, in his treaty witli the vendor, proposed 
to deduct one half of the reversion in respect of 
such contingency, A the treaty having been con- 
cluded upon that basis, the ct., as between the 
vendor A purchaser, will value the contingency 
accordingly. — B aker v. Bent (1830), 1 Russ. A 
M. 224 ; Taml. 368 ; 39 E. It. 86. 

Annotations : — ExpM. Moller v. Hall, Hall v. Mcller (1832), 
1 L. J. Ch. 219. tionfd. Talbott?. Staniforth (1801 ), 5 L. T. 
47. Reid. Aldborough t?. Try© (1840), 7 Cl. & Fin. 437 ; 
Boothby t>. Boothby (1849), 2 H. & Tw. 214 ; Boothby 
t?. Boothby (1852), 15 Boav. 212. 

648. Whether life Interest subject to 

annuities.] — W. was entitled to the income of 
property subject to the payment of a life annuity 
to 0., A of the interest on mtges., whereby the 
present income was reduced to a small amount. 
In consideration of the advance of £1,000, W. 
assigned the income by way of security for the 
payment of £3,300 on the death of 0., redeemable 
on payment of £1,500 at the end of the first year. 
By a memorandum, W. further agreed to repay 
£400, A interest at 5 per cent, per month, which 
security was to be tacked to the former security : — 
Held : (1) W.’s interest in the income was not a 
reversion, A the transaction therefore could not 
be set aside as a sale at an undervalue ; (2) the 
security for £400 A interest was valid. — W t ebster 
v. Cook (1867), 2 Ch. App. 642 ; 36 L. J. Ch. 763 ; 
16 L. T. 821 ; 15 W. R. 1001, L. C. 

Annotations : — As to (1) Reid. Wyatt r. Cook (1868), 18 
L. T. 12 ; Tyler f?. Yatee (1870), L. It. 11 Eq. 265. As to 
(2) Refd. Ayloaford v . Morria (1872). 42 L. J. Ch. 146; 
Nevill i?. Sttclllns (1880), 15 Ch. D. 679. 

949. In respect of what conveyances relief given 
— Post-nuptial settlement on wife A children.] — 

The principles of the ct. relating to sales A mtges. 
by expectant heirs of their reversionary interest 
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aie not applicable to the case of a post-nuptial 
settlement by an expectant heir of a reversionary 
interest upon his wife A children. — Shafto v. 
Adams (1864) t 4 Gift. 492; 3 New Hep. 363; 
33 L. J. Oh. 287 ; 9L T. 676 ; 10 Jur. N. 8. 
121 ; 66 E. R. 800. 

950 . Conveyance by aged uncle to nephew 

— Consideration partly love A affection — No evi- 
dence of fraud.] — The purchase of a reversion, by 
a nephew from an uncle of very advanced age, 
for a price grossly inadequate, the deed of con- 
veyance in the operative part, but not in the 
recitals, expressing that the grant was made partly 
in consideration of love & affection, not impeached 
on the ground of fraud under the circumstances. 

A reversion, valued at £6,000 A upwards, in 
consideration of annuities secured to be paid on 
the lives of two very old persons, A valued at less 
than £400, is conveyed by a deed executed by an 
uncle, aged 80, in favour of a nephew, who was 
so described in the deed. There was no recital 
that blood formed a part of the consideration ; 
but in the operative part of the deed the grant 
is expressed to be made in consideration 44 of love 
A affection,” as well as the annuities. 

The grantor had previously made a valid will, 
devising the reversion to his nephew, the grantee ; 
A after the execution of the will, A before the 
grant, had sold part of the reversion A received 
the price. The attorney, a stranger to both 
arties, who drew the will upon his own suggestion, 
ut by the instructions of the uncle, A the deed 
upon the instruction of both parties, was dead. 

The deed was executed in 1773 : the grantor 
died in 1774, leaving an heir, who died in 1791, 
not having impeached the deed. In 1794 the heir 
of the heir tiled a bill to set aside the deed, on 
the ground of fraud, which bill was dismissed for 
want of prosecution. 

In 1812 the devisees of that heir filed a new bill 
for the same purpose: — Held: the description 
of the party as a relation was equivalent to a 
recital ; the making the will was evidence of the 
truth of the consideration of love A affection ; 
the absence of recital did not afford sufficient 
ground to presume fraud, which being denied by 
the answer, A not proved in the cause, no issue 
ought to be directed, as the ct. of equity had before 
it sufficient evidence to decide the case ; A on 
these grounds, A under these circumstances, that 
the conveyance was rightly held valid, A the bill 
properly dismissed. — Wiialley r. Wiialley 
(1821), 3 Bli. 1 ; 4 E. It. 506, II. L. 

Annotation* : — Raid. Portmoro r. Taylor (1831), 4 Him. 

182. Mentd. Bennett t>. Colley (1833>, Coop. temp. 

Brough. 248 ; Brookab&nk v. Smith (1836), 2 Y. 6c C. 

Ex. 58 ; Gibbs v. Guild (1881), 8 Q. B. D. 290. 

(b) Grounds for Relief . 

See, now , Sales of Reversions Act, 1807 (c. 4) ; 
Law of Property Act, 1925 (c. 20), e. 174. 

951. Whether Inadequacy of consideration alone 
ground for relief — Before 1868.] — Nott v. 
J ohnson A Graham (1687), 2 Vem. 27 ; Nichols 
v. Gould (1752), 2 Ves. Sen. 422 ; Gwynne v . 
Heaton (1778), 1 Bro. C. C. 1 ; Moth v. Atwood 
(1801), 5 Ves. 845; Peacock v. Evans, Evans 
v. Peacock (1809-10), 10 Ves. 512; Gowland r. 
Dk Faria (1810), 17 Ves. 20; Evans v. Brown 
(1810), Wight. 102; Hilliard r Gambel (1829), 
Taml. 375 ; Bawtreb v. Watson (1834), 3 My. 
A K. 339 ; Davies v. Cooper, Cooper v. Jack- 


son (1840), 6 My. A Or, 270 ; Boothby v. Boothby 
(1852), 15 Beav. 212 ; Salter t\ Bradshaw. 
Bradshaw o. Salter (1858), 20 Beav. 101 ; St. 
Albyn t>. Harding (1859), 27 Beav, 11 ; Foster 
v. Roberts (1861), 29 Beav. 407; Jones v. 
Ricketts (1862), 31 Beav. 130. 

See f now, Sales of Reversions Act, 1807 (c. 4) ; 
Law of Property Act, 1925 (c. 20), a. 174. 

952. Since 1867.] — Pltf. being entitled to 

a sum of £2,910 stock m reversion expectant on 
the death of an old lady aged eighty -two, obtained' 
a loan of £1,650 upon mtgo. The mortgage deed 
contained a power of sale upon throe months* 
notice, or on interest being one month in arroar. 
The interest being in arroar, the stock was sold 
under the power for £1,950 as subject to succes- 
sion duty at 3 per cent. The tenant for life was 
then in a precarious state of health, A died within 
three months. It was afterwards found that only 
£7 was payable for succession duty. None of 
the purchase money tfos paid except the deposit, 
the remainder being left on a mtge. of the stock. 
There was evidence that, having regard to the 
age A health of the tenant for life, from £100 to 
£200 might have been obtained for the reversion s 
— Held : the sale could not be set aside, either on 
the ground of undervalue, as there was no fraud ; 
nor the leaving of the purchase money on mtge. ; 
nor the mistake os to the suecession duty, that 
being merely a matter for compensation. — 
Bkttyes r. Maynard (1883), 49 L. T. 389 ; 31 
W. It. 401, O. A. 

Annotation: Mentd. Belton v. Bukh, Uu toll (To 3c (Jrutton, 

11922] 2 Ch. 449. 

953. Consideration inadequate.] ~ A son, who 
after his father's death was a remainderman in 
tail, sold this remainder at. an under rate : the ct. 
set aside the conveyance. — T wlnlkton v. Griffith 
(1710), 1 P. Wins. 310 ; 24 E. it. 403, L. (J. 

Annotation *: — Consd. ChoHlerllehl v. Jiuihwii (1751), 2 Vos. 

Hon. 125. Befd. Baugh v. Price (1752), 1 VVIIn. 320 ; 

(J wynno v. lloaton (1778), 1 Bro. C. (’. 1 ; Peacock v. 

Kvaiirt, lCvatiH I*. Poooook (1809), 10 Voh. 512; King r. 

Haui lot (1834), 2 My. 6c K. 450 ; Fry v. Lauc, He Fry 

Wkl tie t v. IJuHh (1888). 40 Ch. D. 312. 

954. A heir in embarrassed circum- 

stances.]*— A sale by an heir apparent., of interests 
in possession A in reversion, set aside, the con- 
sideration being inadequate* A advantage having 
been taken of the vendor’s embarrassments. — 
PoitTMoRK (Earl) r. Taylor (1831), 4 Him. 182 ; 
9 L. J. O. 8. Ch. 203 ; 58 E. K. 09; affd. (1832), 
4 Sim. 210, n., L. O. 

AnnoUition* .— Distd. King r. Hamlet (1835), 9 Bli. N. 8. 

575. Contd. WebHter v. (’coke <1H(I6), 15 W. It. 140. 

Reid. Bromley i». Smith, BmiHfmd v, Bromley, Smith 

r. Bromley (1859), 20 Beav. 644 ; Fry v. Lane, Hr Fry, 

Wliittct v. Bush (1888), 40 Ch. JL 312. 

955. Oppressive conduct of purchaser.] — 

—A sale by private contract of a reversionary 
interest in a sum of stock set aside on account of 
inadequacy of price, A tlio unjust A oppressive 
conduct of the purchaser. — Newton v. Hunt 
(1832), 5 Him. 511 ; 58 E. It. 430. 

956. Value of reversion miscalculated by 
actuary.] — A married woman sold her contingent 
reversionary interest in personalty for £70, with 
an Agreement that the expenses of the assign- 
ment should be paid out of the purchase-money. 
The interest was valued by an actuary employed 
by the assignors (but erroneously, without refer- 
ence to the contingency of the wife surviving her 
husband before the interest was reduced into 
possession), as an absolute reversion, at £131 5s. 
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The ct. refused to set aside the sale. — Sewell v. 
Walker (1847), 11 L. T. O. S. 411 ; 12 Jur. 
1041. 

957. Circumstances affecting value — Interest 
subject of Chancery suit.] — The purchase of a 
reversionary interest supported, though the con- 
sideration given was less than the average of the 
estimated valuations of the witnesses, on the 
ground that the interest was subject to a Chancery 
suit, which materially affected its value. — Per- 
fect v . Lane (1801), 3 Do G. F . & J. 309 ; 30 
Beav. 197 ; 31 L. ,T. Ch. 489 ; 0 L. T. 8 ; 8 Jur. 
N. S. 647 ; 10 W. It. 197 ; 46 E. R. 921, L. JJ. 
Annotation ; — Bald. Lord v. Jeffkins (1865), 35 Beav. 7. 

958. .] — (1) In a suit to set aside a 

sale by private contract of a reversion : — Held : 
the highest price bid for it upon a previous attempt 
to sell it by auction was a fair test of its market 
value. 

(2) In ascertaining the market value of a re- 
version, the fact of its being the subject of a 
Chancery suit, even though it does not affect the 
right to it, must be taken into consideration. 

(3) Long delay in filing a bill to set aside the 
sale of a reversion is not to bo disregarded. — 
JiOitD v. Jeffkins (1805), 35 Beav. 7 ; 55 E. R. 
796. 

959. Evidence of value — Sub-sale at enhanced 

priced — In 1850, A., being in embarrassed cir- 
cumstances, but entitled to the equity of redemp- 
tion of a sum of Consols, & of two policies on his 
life, & to a life interest in reversion in other funds, 
agreed to sell the property to B. at an undervalue. 
Before the agreement was completed, B. assigned 
his interest in the contract to C. for a larger sum 
than ho had agreed to pay for it, & A. & B. then 
assigned it to O. accordingly. C. afterwards 
assigned it to I), for a still larger sum than he had 
paid to A. & B. D. had notice of the sums pre- 
viously agreed to be paid, & paid for the property : 
— Held: the transaction, as a sale, was invalid 
as respected I)., but an account was directed 
as to what was really due to her, & she was, under 
all the circumstances of the case, allowed to retain 
a policy which she had redeemed, & on which 
she had paid the premiums. — Nesbitt r. Bku- 
mixiK, Butler r. Behiudgk, Butler v. Albert 
Insurance Co. (1803), 32 Beav. 282 ; 1 New 

Rep. 345; 8 L. T. 70; 9 Jur. N. 8. 1014 ; 11 
W. 11. 440; 65 E. R. Ill ; on appeal , sub nom . 
Nesbitt t\ Beruidok, Butler v . Beriudue, 4 
Do G. J. & Sin. 45, L. 0. 

990. Highest bid at previous auction.] — 

Lord t\ Jeffkins, No. 958, ante . 

961. Evidence of fraud — Grantor not Inde- 
pendently advised — Knowledge & consent of father.] 

— Mere inadequacy of price will entitle an expec- 
tant heir to apply to t he Ct. of Equity to set aside, 
on terms, the sale of a reversion, & the onus of 

£ roving the transaction fair, & the price sufficient, 
i on the purchaser. The repeal of the usury 
laws has not affected the jurisdiction of the Ct. 
of Oh. to give adequate protection, in such cases, 
to expectant heirs or persons under pressure. 

A settlement of an estate made on the marriage 


of B. & L. charged a sum of £300 a year as an 
annuity in favour of the intended wife for her 
life, & a sum of £3,000 for portions for younger 
children. There were six younger children. B. 
got into money difficulties, & disposed of his own 
interests in the estate. The eldest son of B. 
became possessed (his father being still alivo) of 
the estate itself, & sold it to R., subject to the 
charges upon it for the wife’s annuity, &• the 
children’s portions. Some of the children sold 
their expectant portions to R., & to another 
person for varying sums of money. B., the father, 
proposed to R. to purchase the portion of J. the 
youngest but one of the family. The father was 
then sixty-one years of age, & a stockbroker, 
who knew nothing of the state of B.’s health, 
valued the portion (£500) at £326. R. refused 
to give more. The negotiations for the sale lasted 
some weeks, the son all that time residing with 
the father at Dover. The son came of age on 
Apr. 11, 1870, went over to Ireland on Apr. 18, 
saw R. & his solr. on Apr. 20, saw the deed on 
Apr. 28, was stated to have examined it, & 
expressed his approval of it (but that was denied), 
& executed it on Apr. 30, 1870. He never had a 
separate solr., or any one to act for him in the 
character of an independent adviser. The pur- 
chase-money was to be paid by yearly instal- 
ments. These were regularly paid till the end of 
1874, & accepted by the son. At that time the 
son filed his bill to set aside the sale as fraudulent 
& void, & to have an account. The Master of 
tho Rolls in Ireland had dismissed the bill, the 
Ot. of Appeal reversed that decision ; — Held : 
there being no evidence of fraud, tho bill could not 
be sustained, & the decision of the Ot. of Appeal 
in Ireland was reversed. — O’Roiike r. Boling- 
broke (1877), 2 App. Oas. 814 ; 26 W. R. 239, 
II. L. 

Annotation : — Reid. Ncvill v, Snelliiiff (1880), 15 Ch. D. 

670. 

962. .] — Where a purchase is made 

from a poor & ignorant man at a considerable 
undervalue, the vendor having no independent 
advice, a ct. of equity will set aside the transaction. 
This will be done even in the case of property in 
possession, & d Jortiori if the interest be rever- 
sionary. The circumstances of poverty & ignor- 
ance of the vendor, & absence of independent 
advice, throw upon the purchaser, when the 
transaction is impeached, the onus of proving 
that the purchase was fair, just, & reasonable. 
—Sales of reversionary interests set aside, the 
vendors being poor, ignorant men, selling at a 
considerable undervalue, & having no professional 
adviser other than the solr. to the purchasers who 
gave to them a great advantage in the transac- 
tions. — There being no evidence of moral fraud 
on the part of the purchasers, & allegations of 
misconduct on their part having been made & 
not substantiated, no costs were given. — Fry v. 
IjANE, He Fry, Whittet r. Bush (1888), 40 Ch. 
D. 312 ; 58 L. J. Ch. 113 ; 60 L. T. 12 ; 37 W. R. 
135 ; 5 T. L. R. 45. 

963. Sale at gross undervalue.] — Ayles- 

ford (Earl) r. Morris, No. 940, ante . 

964. .] — Fry r. Lane, Re Fry, 

Whittet it. Bush, No. 962, ante . 

965. Purchaser guilty of unfair dealing.] — 

Pltf., who was thirty years of age, being entitled 


PART III. SECT. 3, SUB-SECT. 8.— B. (b). 
eSS I. I'ltrchaocr guilty of unfair draling.y- llxx v. Joyce (1892), 29 L. It. Ir. 500.— IR. 
M6 11. Kevavs r. Joyce, [1896] 1 I. It. 442 — IR. 
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to a reversion expectant on the death of his 
mother, who was seventy-two years of age, exe- 
cuted a deed by which he sold £1,000 of his rever- 
sionary interest to deft* for £300. On the execu- 
tion of the deed deft, gave pltf. a letter by which 
he agreed to resell the £1,000 to pltf. within two 
months on payment to deft, of £600. Pltf. had 
no independent advice in the matter, but wrote 
a letter to deft, prior to the sale showing he under- 
stood the nature of the bargain into whicli he was 
about to enter. There was evidence tliat the 
value of the reversion of £1,000 in the market 
was over £000 ; Sc it also appeared that deft, 
dictated a letter for pltf. to send to tho Bolt's, 
of the trustees of the fund making inquiries as 
to it, which did not say he wanted the information 
for the purpose of borrowing money, but gave 
another reason : — Held : the purchase was not 
only made at an undervalue, but there had been 
unfair dealing on the part of deft., Sc therefore 
tho transaction must be set aside on payment 
by pltf. of £300, Sc interest at 5 per cent. — 
Brenchley r. IIiugins (1900), 70 L. J. Ch. 788 ; 
83 L. T. 751. 0. A. 

(c) Effect of Lapse of Time. 

966. General rule.] — (1) In 1822 the owner of a 
reversion expectant on a life-estate Sc subject to 
incumbrances sold his reversion so subject. In 
1825 the purchaser died Sc in 1830 tho tenant for 
life died. In 1810, the reversioner filed a bill 
to set aside the Bale as having been made at an 
undervalue, but not accounting for tho delay : — 
Held : the length of time alYorded such evidence 
of the validity of the transaction as a ct. of justice 
could not disregard Sc, although twenty years 
had not elapsed since the death of the tenant for 
life, the bill was dismissed with costs. 

(2) The rules on which a ct. acts with respect 
to stale demands are never more properly applied 
than where the nature of the case throws tho 
burden of proof on deft. — SlBREiUNu v . Balcauhas 
) (1850), 3 Do (J. Sc Sin. 735 ; 19 E. J. Ch. 
252 15 L. T. O. 8. 215 ; 11 Jur. 753 ; 61 E. It. 

Annotations : — As to ( 1 ) Diltd. Browne n. MeClintork ( 1 873), 

L. U. 0 IF. L. 46ft. Ah to (2) Rtfd. Ilanuturt r. White 

(1800), 28 Boav. 303; Spademan r. Evans (lHftH), L. It. 

.*1 H. L. 171. (Jcnfrally, Mentd. Curey i\ Cuthhcrt (1873), 

22 W. It. 210. 

967. Lord c . Jkffkins, No. 95 
ante. 

968. Action commenced promptly on reversion 
falling In — Forty years since sale.] — The purchase 
of a reversion cannot stand in equity unless the 
purchaser shows that he paid the full value for it. 

The sale of a reversion set aside after forty 
years, the vendor having instituted proceedings 
for that purpose a year after it fell into possession, 
Sc the purchaser having failed to prove that he had 
paid full value for it. — S alter r. Bradshaw, 
Bradshaw v . Sat.tkr (1858), 26 Bonv. 101 ; 28 
L. J. Oh. 426 ; 5 Jur. N. S. 831 ; 53 E. It. 858. 
Annotation : — Reid. Talbot r. Staniforth (1861), 5 L. T. 47. 

969. Recital of payment of consideration ques- 
tioned — After death of parties.] — In 1847, pltf. 
assigned to liis father since deceased a vested 


reversionary interest in a sum of £1,000 stock, to 
winch he would become entitled on the death of 
his mother, then aged sixty-seven. Pltf. was at 
the time imprisoned for debt, the manner in 
which tho pure base -money, £500 in all, wusmado up 
Sc paid was recited in the assignment. No recolpt 
for the consideration money was indorsed upon 
the deed. 

In Nov. 1849, the father assigned the reversion 
to testatrix of defts., who died in 1859. Pltf.’s 
father Sc mother were now both dead, Sc tho bill 
was tiled to sot aside the sole on the grounds of 
pressure, untruth in the reeitals, non-payment o * 
alleged consideration according to the tenor of 
the deed, & inadequacy of consideration Held : 
as between the purchaser from tho father & 
pltf. Sc particularly having regard to tho lapse 
of time, the consideration must ho taken to have 
been duly paid or satisfied, A testatrix was entitled 
to believe, as against pltf. tliat the recitals in tho 
original assignment were true. Sc as tho evidence 
showed no inadequacy of price in the original 
sale the decree dismissing the bill was affirmed. — 
Willoughby v. Brideoake, Bridecake v. Beks 
(1865), 6 New Hop. 395 ; 13 E. T. 141 ; 11 Jur. 
N. 8. 706 ; 13 W. 11. 1056, L. JJ. 

See. generally , Equity, Vol. NX., pp. 524 et 
srq . ; Estoppel, Vol. XXI., pp. 333 et seq., 347 
et 

(d) Nature and Terms of UcVu 

970. Specific performance refused.] — If an heir 
sells a reversion in the life of his father at an under- 
value, the ct. will not in favour of such a purchaser 
decree a specific performance of a covenant for 
further assurance. Johnson v. Nott (1681), 1 
Ycrn. 271 ; 23 E. U. 461. 

Annotation : — Retd. Day t\ Newman (1788), 2 Cox, Eq. 

Cos. 77. 

971. .] — Specific performance of an agree- 

ment for the purchase of a reversionary interest 
refused, where the sale was by private contract, 
Sc the price inadequate*.-- K endall r. Beukett 
(1830), 2 Hush. Sc M. 88 ; 9 E. J. O. S. Oh. 24 ; 
39 E. It. 327, Ij. C. 

Annotations : -Mentd. HaliiHlmry v. Jones (18311), 6 My. Sc 

Cr. 1 ; Aberotnaii Ironwork* v. Wlekons (IKllH), L, li. 5 

Kq. 486 ; FotilktiH p. I) avion (1808), L. it. 7 Eij. 42. 

972. Conveyance set aside.] — A purchase of a 
reversion from an heir in the life of his father at 
an undervalue set, aside; though if the heir had 
died before bis father, the purchaser would have 
lost all his money. Nott r. Johnson Sc Graham 
( 1687), 2 Vorn. 27 ; 23 E. K. 627, h. (>. ; previous 
proceeding #, huIj mnn. Nott v. IJill (16M2), 2 
Cos. in Ch. 120, L. C. ; (1683), 1 V«rn. 167. 

Annotation* Could. Owynno t». Heaton (1778), I Bro. 

C. C. 1. Retd. Barnard iNton r. Lingood (1740), 2 Aik. 133 ; 

ChoMterflebl r. JanHwri (1761), 2 vi*h. H«n. 126; Baiiffli 

r. Price (1762), 1 WIIh. 320 ; Day v. Newman (1788), 2 

Cox, Kq. Com. 77 ; U’ltorko v. Bollugbroko (1877), 2 

App. Cos. 814. 

973. .] — Halter v. Bradhhaw, Brad- 

shaw v. Halter, No. 968, ante. 

974. Account refused.] — Where a con- 

veyance of an estate, obtained upon a pretended 
purchase from an aged Sc illiterate man by a person 
who stood towards him in a confidential position, 
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B. (d). 

b. Oentral rule .1 — By the local 
law of Jersey a sale by an expectant 

J. — VOL. XXV. 


heir of bin expectancy Is not void, but 
voidable, ft cannot. In the absence of 
fraud or undervalue, be impeached 
after the lapse of a year tc a day from 


the time of the opening of the aucoee- 
•lon. By the same local law. part Lee 
wronsed hr unconoelonahle bargains 
are allowed a period of thirty years* 
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Sect. 8 . — Unconscionable bargains: Sub-sect. 2, B. 

C. (a).] 

wan set aside, the ct., being of opinion that there 
was in fact no purchase, refused to Rive deft, a 
decree for an account of moneys paid by or owing 
to him, which lie alleged (but failed to prove) was 
the consideration agreed upon for such purchase 
Sc conveyance. — W ilkinson r. Fowkes (1851), 

0 Hare, 502 ; 22 L. J. Oh. 327 ; 08 E. It. 049. 

975. Costs.] — The purchase of a reversion 

at an undervalue was set aside, Asunder the special 
circumstances, was set aside with costs. — B aw- 
TltKE v. YVatnon (1824), 3 My. Sc K. 229; 40 
E. It. 129. 

976. * .] — A reversion, expectant on 

the decease of a person aged fifty-six without 
issue, was sold for £20. On a reference, the master 
found that it was worth £350. The sale was 
set aside, but the purchaser had his costs of suit, 
except those of the inquiry before the master to 
ascertain the value. — B oothby r. Bootuby (1852), 
15 Beav. 212 ; 51 K. It. 518. 

Annotation : — Retd. Fry r. Lane, He Fry, Whittet r. Bush 
(1888), 40 Oh. D. 312. 

977. .] — (1) Purchase of a rever- 

sionary estate tail of a person without issue set 
aside merely for inadequacy of consideration, 
then' being no fraud or pressure, Sc with costs, 
the purchaser having resisted the relief ; but he* 
was ordered to pay those occasioned by his un- 
founded allegations of fraud. 

(2) When wiles of reversionary interests are set 
aside from mere inadequacy of consideration, it 
is upon the repayment of the consideration with 
interest at the rate of 5 per cent.- St. Alhyx r. 
llAHDINU (1859), 27 Beav. II; 51 K. B. 5. 

Annotation : — As (o (1) Expld. Lord r. JefTkliw (1865), 35 
Bouv. 7. 

978. .] — Fry t*. Lank, /»Y Fry, 

WillTTRT c. Bush, No. 902, ante. 

979. Interest.] — Sr. Aluyn r. Harding, 
No. 977, ante. 

980. Conveyance to stand as security for ad- 
vance— & costs.] — ( i rant of a reversionary rent- 
charge, after the death of pltf.’s father, who was 
old Sc inilrm, upon reasonable terms, set aside' ; 
but to remain as a security for the money really 
advanced. Sc costs to be paid ns in redeeming a 
mtge. — (1 wynn e r. Heaton (1778), 1 Bro. C. C. 

1 ; 28 K. H. 919. L. 0. 

Annotations :~Consd. Bowes r. Heap* (1814), 3 Vos. & B. 
117 ; Porimoiv r, Taylor (1831), 4 Sim. 182 ; Pennell t\ 
Millar (1857). 23 Beav. 172; Miller v. Cook (1870), 
L. K. 10 Kq. 041. Retd. Day e. Newman (1788), 2 Cox, 
Kq. Oas. 77 ; Peacock r. Evans, Evans r. Peacock (1809), 
16 Vea. 512 ; Kyle r. Swindell* (1824). M’Cle. 519 ; King 
Hamlet (1834), 2 My. Sc K. 456 ; Tottenham r. Green 
(1863). 32 L. J. Ch. 201 ; Nevtll r. Smiting (1880). . 
Ch. 1>. 679 ; Samuel r. Nowbold, [1906] A. C. 461. Mentd. 
Hoffman r. Cooke (1800), ft Vos. 623 ; Smyth r. Smyth 
(1817). 2 Mmld. 75; Abrahams r. Dimmock (1914), 110 
L. T. 699. 

9 gl. & interest — Simple interest only 

allowed.] — (l) The sale of a reversionary interest, 
in this ct. considered as the case of an expectant 
heir, forms an exception to the general rule, that 
for mere inadequacy of value a contract is not 
to be sot aside. During the continuance of the 


same situation acquiescence has no effect; At 
the value is to be estimated at the time of the 
transaction, not according to the event. 

(2) Interest at 6 per cent, upon the money 
advanced ; compound interest refused. — How- 
land v. De Farla (1810), 17 Vos. 20 ; 34 E. It. 8. 

Annotations : — As to (1) Conid. Headen v. Kosher (1825) 
M*Cle. Sc Yo. 89 ; Potts v. Curtis (1832), You. 543 ; Newton 
v . Hunt (1833), 5 Sim. 511. Expld. Aldborough v. Tire 
(1840), 7 C9. Sc Fin. 436. RsfdL Williamson v. Goold 
(1323), 8 Moore, C. P. 109 ; Hlnoksman v. Smith, Smith 
v. Hlnoksman (1827), 3 Russ. 433 ; Kendall v. Beckett 
(1830), 2 Russ. Sc M. 88 ; Portraore v. Taylor (1831), 4 
Siin. 182; Edwards v. Browne (1845). 2 Coll. 100; 
Edwards v. Burt (1852), 2 Do G. M. Sc G. 55 : Tynto v. 
Hodge, Tynte v. Beaven (1864), 2 Hem. Sc M. 287 ; Judd 
v. Green (1875), 45 L. J. Ch. 108 ; Fry v. Lane, He Fry, 
Whittet v. Bush ( 1 888), 40 Ch. D. 312. OeneraUy , Mentd. 
Marsaok v. Reeves (1821), 6 Madd. 108. 

982. .] — Belief against an oppressive 

deed [a mtge. to secure an annuity] though 
obtained from an heir apperent, is given only on 
payment of the consideration with interest. — 
Davis v. Marlborough (Duke) (1819), 2 Swan. 
108 ; 2 Wils. Ch. 130 ; 36 E. It. 555, L. C. 

Annotations: — Refd. Portmore v. Taylor (1831), 4 Sim. 
182 ; King r. Hamlet (1835), 9 Bli. N. S. 575 ; Mansfield 
r. Oglo (1855), 24 L. J. Ch. 450 ; Bromley v . Smith, 
lioustead r. Bromley, Smith v. Bromley (1859), 26 Beav. 
644 ; Webster u. Cook (1867), 36 L. J. Ch. 753 ; O’Rorko 
u. Bolingbroke (1877), 2 App. Cas. 814 ; Fry v. Lane, 
He Fry, Whittet r. Bush (1888), 40 Ch. D. 312. Mentd. 
Cooper v. Reilly (1829), 2 Sim. 560 ; Pelly v. Watheu 
(1849), 7 Hare, 351 ; Payntor v. Carew (1854), Kay, 
App. XXXVI. 

983. & costs.] — This was a bill filed 

in 1 826, to make void a sale of reversion made in 
1 805 ; it was proved that the price was inadequate. 
In a suit to make void the sale of a reversion ; — 
Held : it was not necessary to prove fraud or 
surprise ; inadequacy of consideration being alone 
sufficient to authorise the ct. to make void the 
sale Sc treat the purchaser of a reversion only as 
a mtgee. ; i.e. the vendor, paying the purchaser 
his principal interest. Sc costs, is entitled to a 
reconveyance. — Hilliard r. Gambel (1829), 
Taml. 375 ; 48 E. It. 149. 

984. .] — Case in whieh, notwith- 

standing a transaction had been treated as an 
absolute assignment of a reversionary interest, 
the ct. will allow the property to bo redeemed 
upon paying the principal Sc interest. — VV 'aters 
v. Mynk (1850), 15 JL T. O. S. 157 ; 14 Jur. 341. 

985 . j — B uenchley r. Higgins, 

No. 965, ante. 


986. Where reversion resold — First purchaser 
a trustee for his vendor.] — If A. buy from B. a 
minor, under circumstances of distress, the re- 
version of a house worth £40 a year for £100, Sc 
sell it again in a few days for £200, equity will 
compel A. to account with B. for the difference. — 
Kpknckr v. Chase (3 723), 9 Mod. Rep. 28: 88 
E. R. 294. 

Annotation : — Mentd. Stephens r. Frost (1836), 2 Y. Sc C. 

Ex. 297. 


987. Transaction reopened — Though money 
paid — Payment under duress.1 — Curwyn v. 
Milner (1731), 3 P. Wms. 292, n. : 24 E. R. 
1071, L. C. 


AfVlMEOfUmg , xvoili* vureivriiciu r. «irhw] 

Sen. 125 ; G wynne r. Heaton (1778), 1 
Bowes v. Heaps (1814), 3 Vos. Sc B. 117. 


« TCV. 


Bro. C. C. I 


reokonlug from the date of the sale, to leas than half the value has been given 
eat them aside, but the ratio ot in* for the property purchased ; but the 
adequacy of consideration is strictly proems for reeoinding a bargain for 
defined, 9c proof must be given that Inadequacy of consideration cannot 


be applied to sales of property of un 
certain value, e.g.. a spes sttccessionU — 
Godfhat c. Godfrat (1866), 14 W. K. 
522. — CHANNEL ISLANDS. 
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988* Covenant for title modified*] — Voluntary 
conveyance, by one lately come of age, to an agent, 
of a reversion of no great value, for a nominal 
consideration of 8180, & containing covenants as 
in the case of a purchase, not absolutely rescinded, 
as not being a case of fraud ; but the transaction 
modified by decree, that the agent should release 
the covenants at his own expense, & recite the 
impropriety of them as referable to a gift. — 
Cray r. Mansfield (1750), 1 Yes. Sen. 370 ; 27 
K. R. 1093. 

Annotation: — Mentd. Ingram t>. Wyatt (1828), 1 Hag. 

Ecc. 384. 

989. Where reversionary Interest In fund In 
court — Opportunity given to vendor to set aside 
conveyance.] — A. conveyed to 13. his reversionary 
interest in a fund in ct., & B. obtained a stop 
order. When the fund fell into possession B. 
presented a petition for payment to him. On the 
hearing of the petition, A. insisted that the pur- 
chase was invalid, being a purchase of a rever- 
sionary interest at an undervalue. The ct. would 
not decide the point, but proposed to retain the 
funds in ct. for a limited time, if A. would under- 
take to file a bill to set aside the conveyance. 

A. not giving the undertaking, the fund was paid 
out to B. — Betiiitnk r. Kennedy (ISil), 3 
Beav. 402 ; 49 E. It. 182. 

C. Mortgage* and Other Securities, 

(a) Mortgages . 

990. Mortgage by heir Just of age — Absence of 

surprise.] — William** v. Smith (1871), 3 ltep. Oh. 
75 21 E. U. 733. 

991. Mortgage of reversion — To pay double 
amount advanced— Reversion falling In In two 
years.] — One entitled to nn estate after the death 
of two old lives, takes £350 to pay £700 when 
the lives fall, A mortgages the estate as a securi ty. 
No relief against this bargain, though both the 
lives died within two years. — B atty v. Lloyii 
( 1082), 1 Vorn. Ill ; 23 K. K. 374. 

Annotation : — Reid. Mansfield v. Oglo (1855), 7 Do G. M. 8c G. 

181. 

992 . Two thousand pounds advanced — 

Covenant to pay five thousand pounds — Reversion 
falling In In four years.] — Hekny v. Pitt (1080). 
2 Vein. 1 1 ; 2 Hep. (Hi. 300 ; 23 K. K. 020, L. (I. 

Annotation * Consd. Twfhletou V. Griffith (1710), 1 I*. Wins, 

310; Chesterfield t?. Jammen (1751), 2 Vcm. .Sen. 1 25 ; 

Howes r. Heapn (1814), 3 Vos. 8c it. 117. Raid, liar* 

imrdiMton r. Lintrood (1710), 2 Atk. 133 : llaugh r. Price 

(1752), 1 NVlhi. 320; Day r. Newman (17HK), 2 Cox, 

Kq. Cot*. 77 ; O'ltorkc v. Ilollnirbroko (1K77), 2 App. Can. 

814. 

993. Reversion contingent — Covenants to 

pay ten times amount advanced.] — A. tenant for 
life, remainder to his first, etc., son, in tail, 
remainder to his nephew B. B. enters into several 
statutes to 0. for payment of ten for one upon the 
death of A. in case he died without issue inale in 
the life of B. ; <\ in the life of A. brings a bill 
to compel B. either to pay principal Ac interest., 
or to be foreclosed of any relief against the bargain. 

B. by answer declares the bargain fairly made, 
& intends to abide by it, Ac that he would seek no 
relief against it. A. dies & B. brings a bill against the 
exor. of 0., A notwithstanding B.’s former answer, 
he is relieved against the bargain, on payment of 
principal Ac interest without costs. — Wiseman v. 
Beake (1090), 2 Vera. 121 ; Freem. Oh. Ill ; 23 
E. R. 688. 

Annotations : — Reid. Chesterfield v. J&naocn (1751), 2 

Ves. Sen. 125 ; Bowes v. Heats (1814), 3 Ve». 8c B. 117 ; 


xaipoi v. stanuorth (1801), 1 John. Sc H. 484 ; O’Uorko 
v. Bollngbroko (1877). 9 Ann. Can. 814 ; Fry v. Lane, Hs 
Fry. Wnlttet ». Ruah (lift), 40 Ch. D. 3H. Mentd. 
Taylour v. Roohtort (1751), 2 Vos. Son. 281 ; Mono v. 
Royal (1806), 12 Ves. 355. ' 


994. To scourc extravagant prloe of goods 

sold.] — (1) An heir of twenty-two or twenty- 
three years of ago, if a dealer in horses, or other 
tradesmen, impose upou him, by soiling at 
extravagant prices, in numberless instances, shall 
be relieved in this ct., otherwise if in a single 
instance only. 

(2) The ct., in relieving an heir against fraud, 
does not consider whether the estate in expectancy 
comes to him as heir to his father, & by descent, 
or from any other rolatiou ; but the rule which 
directs in this case, is the necessity that young 
heirs are in for the most part, wliich naturally 
lays them open to impositions of this kind. 

(3) Where an extravagant price is charged for 
goods sold, As a mtgo. is taken to secure it, the heir 
may be relieved so far as it stands as a 
security for the unjust gain ; but after it is 
determined upon a quantum meruit , what, was the 
real worth of the goods, the mtge. will still bo 
binding upon the heir, for so much as is found by 
the verdict. — F kreman v. Bishop (1740), 2 
Atk. 39 ; Barn. Ch. 15 ; 26 E. H. 120, L. 0. 

Annotation : — to (2) Retd. Fry v. Lane, lie Fry, WUlttot 

v. lhwh (1888), 40 Ch. I). 312. 


905 , Effect of approval of party In looo 

parentis.] — (1) Where an expectant heir, under 
pecuniary pressure, mortgages his reversionary 
interest to obtain an advance of monoy or credit 
for a purchase of goods, the party in present 
possoss'on of the property so mtged. stands in 
toco parentis to such heir, & knows 8c approves of 
the transaction, the heir lias no equity to have it 
afterwards rescinded. 

(2) Where an exnoctant heir, w’ho, under 
pecuniary pressure, has granted securities over 
his reversionary estate, subsequently allows tho 
consideration given for the securities to be so dealt 
with that it can never be restored to the other 
party in its original condition, he W’ill not bo 
relieved against those securities unless he can 
show a continuance of the pressure compelling him 
to act as he did. 


(3) Where goods are sold to a person in distressed 
circumstances by a tradesman w r ho knows they 
are bought merely with a view to raise money by 
selling them again, Ac they are charged at fair & 
reasonable prices, the ct. will not interfere to 
relieve the purchaser, or set aside securities given 
for the price.- —K ing v. Hamlet (1834), 2 My. Ac K. 
456 ; (loop. temp. Brough. 281 ; 39 K. R. 1018, 
L. i). ; ajfd. (1835), 9 Bli. N. S. 575 ; 3 01. & Fin. 
218, ILL. 

Annotations As to (1 ) Confd. Talbot v. Btanlforth (1861), 
1 John. 8c H. 484 ; O’ltorkc v. Hollngbroke (1877), 2 
App. <J&*. Hi 4. ^4« to (2) Refd. King v. Haver}’ (1853), 

1 Sra. 8c U. 271. 


996. Exorbitant rate of Interest.] — Pltf., 

a young man at the university, during his minority 
Ac soon afterwards, procured advances at various 
high rates of interest from deft., a money lender 
for which he gave bills of exchange. Subsequently 
deft, sent to pltf. a written paper purporting to be 
a full account, but which was in fact nothing more 
than a list of the bills of exchange, Ac pltf. smt a 
letter in reply in which he stated that everything 
was settled between them as regarded all transac- 
tions Ac liabilities up to that date. Various fresh 
transactions then took place between the parties on 

T 2 
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contoionable bargains: Svb-ssd. 2 t C, 

the footing of the alleged accounts A arrangements 
were made for a mtge. to be executed by pltf. in 
the course of which pltf. signed an acknowledg- 
ment that a further statement was an account 
settled between them A referred to in the indenture 
of mtge. The present bill was then filed, praying 
that pltf. might be declared chargeable only for 
such sums as had been actually advanced : — Held : 
as the two parties had never been on equal terms 
these acknowledgments were of no avail A the 
securities could stand only for the sums advanced 
with interest at 5 per cent. — Croft v. Graham 
2 De G. J. k Sm. 155 ; 9 L. T. 589 $ 46 
R. 834, L. JJ. 

Annotations: — Conid. Beynon v. Cook (1875). 10 Ch. App. 
801, n. ; Nevill v. Bnelling (1880), 15 Ch. D. 679. Bold. 
Wyatt v. Cook (1808), 18 L. T. 12 ; Aylesford v. Morris 
(1872), 42 L. J. Ch. 146 ; O'Horke v. Bolinsbroke (1877), 
2 App. Cas. 814 ; James v. Kerr (1889), 40 Ch. D. 449. 

997 . * — .] — Benyon v . Pitch, No. 1030, 



998. 


Evidence of unfair dealing 


within Sales of Reversions Act, 1867 (c. 4).] — 

Tyler t*. Yates, No. 938, avlc. 


999. 


Interest charged on larger 


amount than advance.] — >(1 ) Deft., a money lender, 
having agreed with pltf., who was just twenty-one, 
A was in difficulties, to lend him £150 on his 
reversionary interest under his father’s will, 
exacted securities for £ 200 , with interest at 20 
per cent., reducible to 10 per cent, on punctual 
payment, A advanced only £123, but claimed 
interest on the whole amount secured. The ct. 
declared that the securities should stand as a 
security for the money actually advanced with 
interest at 5 per cent, although pltf. had been 
assisted by a solr., who, however, stated that he 
was not accurately informed of the transaction. 

( 2 ) The jurisdiction of the ct. over unconscion- 
able bargains is not affected by the repeal of the 
usury law’s, or by Sales of Reversions Act, 1807 
(c. 4), s. 1. — MrtxER v. Cook (1870), L. R. 10 Eq. 
641 ; 40 L. J. Oh. 1 1 ; 22 L. T. 740 ; 35 J. P. 245 ; 
18 W. R. 1001 . 

— As to (I) Conid. Tylor v. Yates (1870). 

L. It. 11 Kq. 265. Bud. Aylesford r. Morris (1873). 42 

L. J. Ch. 546 ; Novill r. Snelllnir (1880), 15 Ch. D. 67 9. 

1000 . — .] — A man twenty-six 

years of age, entitled to a reversion of £ 000 , but 
wholly without present means, applied to a 
money-lender, who advanced iiim £85 on a mtge. 
of the reversion for £ 100 , with a provision that if 
default should bo made in payment of the £ 100 , 
the £100 should bear interest at 5 per cent, per 
month. Twelve years afterwards the reversion 
fell into possession, & on a bill filed by the personal 
representative of the mtgor., a decree w'as made 
for redemption on payment of the sum borrowed & 
simple interest at 5 per cent. — B eynon v. Cook 
(1875), 10 Oh. App. 380 ; 32 L. T. 353 ; 23 W. R. 
631, L. JJ. 

******* *• bewls (1895), 11 T. L. R. 

430. Estd. Novill v. SuoUinjt (1880), 15 Ch. D. 670 ; 

Frj t. Lane, He Fry. Whlttet r. Buah (1888), 40 Ch. D. 

Better terms not obtainable — 
Borrower Independently advised.]— S eaton r. 
Lewis (1895), 11 T. L. It. 430, 0. A. 

Effect on repeal of usury laws — On 

lurtsdlotion of equity to relieve.] — See Nos. 936, 
938, 940, 999, ante, No. 1002, post. 


1902* — ■ Consideration untruly stated.]— By 
a deed of mtge., after reciting that certain sums 
amo unting to 2300 were due from E. to T., A 
that E. had agreed to make further advances to 
the extent of £764, A that, in consideration thereof, 
T. had agreed to secure to E. by judgments, A 
also by that indenture, the payment within six 
months of the death of T.’s father of the sum of 
£2,000 in case T.’s father should not outlive three 
years from the date of the deed, A of the sum of 
£3,000 in case T.’s father should outlive that 
period, with interest from the day of the death, 
it was witnessed that, in pursuance of the agree- 
ment, A in consideration of the premises, T. con- 
veyed certain estates to E. with a proviso for 
redemption on fulfilment of the terms of the 
agreement. 

Ac the time of the mtge., the amount actually 
due from T. to E., together with the advance, was 
only £680. T. was entitled to a bare fee in the 
mtged. estates, expectant on the death of his 
father, but subject to his father’s appointment 
of the estates by deed or will. The father was 
seventy years old, A a confined lunatic. T. was 
thirty-seven years of age & had five children, 
of whom two were living. 

The father died four years afterwards. Three 
years after the father’s death E. filed a bill foi 
foreclosure ; upon which T. offered to pay the 
sums actually due A advanced on the occasion 
of the mtge., with 6 per cent, interest, A costs. 
This offer having been refused T. filed a bill to 
set aside the mtge., except as a security for the 
amount actually due : — Held : (1) the transaction 
must be considered as tantamount to a purchase 
by E. from T. of a reversionary interest in a sura 
of £2,000, to be in a certain event increased to 
£3,000, certainly secured on land, the amount of 
risk being inappreciable, A as the sum of £680 
was a grossly inadequate consideration, A as 
the terms of the contract themselves showed 
pressure, the transaction, inasmuch as it was 
entered into with an expectant heir, must be set 
aside, except as a security for the sums actually 
due, the M. R. affirmed. 

(2) The principles of the Ct. of Ch. by which 
the validity of dealings with expectant heirs is 
tried, are not affected by the repeal of the usury 
law’s. — Emmet r. Tottenham, Tottenham v. 
Emmet (1865), 12 L. T. 838 ; 14 W. R. 3, L. C. 

Annotations : — As to (1) Befd. Aylesford v. Morris (1872), 

42 L. J. Ch. 14C ; Beynon v. Cook (1875), 10 Ch. App. 

391, n. 


1003. 


in 

A 


.] — Plft., just of age, A 

urgent need of funds, assigned to deft, 
reversionary interest as security for a loan of 
£100 with interest at £00 per cent., A gave a 
promissory note for the same amount but only 
£50 was intended to be, A was actually retained 
by him, the rest being returned as a bonus for the 
loan i — Held: (l) the transaction, bearing a 
semblance other than the truth, was fraudulent, 
A oughc to be set aside ; (2) securities ordered to 
be given up on payment of sums actually advanced, 
with interest at 5 per cent. — Wyatt v . Cook 
(1868), 18 L. T. 12 ; 16 W. R. 502. 

1004 . Interest not paid.] — Rever- 

sioners entitled on decease of a tenant for life 
to a sum of £1,500 charged on land, mortgaged 
their interest to B. for £500. Though the mtge. 
waa nominally for £500, A a receipt for the same 
amount was indorsed, only £250 was actually 
advanced ; subsequently B. advanced £150 more 
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on the eeme security, & the mtge. deed in this 
esse was expressed to be for £300, & contained 
recitals that the nature & effect of the deeds 
& receipts were perfectly understood by the 
borrowers, & that the difference between the s ums 
actually advanced & the sums expressed to be 
secured was considered by them a reasonable 
remuneration for the delay considering the age 
of the tenant for life. These deeds were prepared 
by B.’s solr., acting on behalf of all parties, & 
the borrowers, who were in humble circumstances, 
had no independent advice. Interest was payable 
at 5 per cent, but only one instalment, on the 
first sum of £250 was ever paid. On the death 
of the tenant for life, the trustees, having paid 
the fund into ct. : — Held : upon the petition by 
the reversioners, alleging that the transaction 
was an unconscionable bargain, the mtge. & 
further charge could stand as security only for 
the sums actually advanced with six years* arrears 
of interest only . — lie Slater’s Trusts (1879), 11 
Ch. D. 227 ; 48 L. J. Oh. 478; 40 L. T. 184; 
27 W. it. 148. 

Annotations : — Mentd. Re Marshfield, Marshfield v. Hutchings 
(1887). 34 Ch. D. 721 ; Rc Lloyd, Lloyd v. Lloyd, 11903 J 
1 Ch. 385. 


( 6 ) Bonds . 


should be relieved on paying the value of the goods 
which come to his hand, & should not be answer? 

S? 8 00 55 p& ^? I ^5‘'T. LAJtPl4UOH Burra 

(1688), 2 Vem. 77 ; 23 E. R. 060, L. 0. 

1010. 8 . P. Witley v. Price (1688), 2 Vem, 
78 ; 23 E. R. 660, L, 0. 


(d) Nature and Terms of Belief . 

1011* Security to stand for actual advance — it 
interest.] — Waller v. Dale (1677), Gas. temp . 
Finch, 295 ; 1 Oas. in Oh. 270 ; 1 Dick. 8 ; 23 
E. R. 102. 


1012. .] — Berny v, Pitt (1686), 2 

Vern. 14 ; 2 Rep. Ch. 306 ; 23 E. R. 620, L. 0. 

Annotations.-— Consd. Twisloton v. Griffith (1718), 1 P. Wm*. 
310, Retd. Barnardlstou v. Ltngood (1740), 2 Atk. 
133; Chesterfield v. Janssen (1751), 3 Vos. Son, 125; 
v. Prioo (1752), 1 W 
2 Cox, Kq. Cos. 77 ; 

B. 117 ; O'llorko v. 

Can. 814. 


. 320 ; Day v. Newman 
Bowes v. Heaps (1814), 3 
Bollngbroko (1877), 2 App. 



1013. -.] — Bill v. Price, No. 1008, ante . 

1014. -.] — Wiseman v. Brake, No. 
993, ante . 


1015. .] — Thornicraft v. Harwood 

(1730), Mor. 370 ; 25 E. It. 445, h. 0. 


Sce f generally , Bonds, Vol. VII., pp. 175, 176. 

1005. Post obit bond — Amount secured largely 
exceeding advances.] — Thornicraft v. Harwood 
( 1730), Mos. 370 ; 25 E. It. 445, L. O. 

1006. .] — Lampluuh v. Lamplucih, 

I^amplugji v. Cox, Cox v, Lamiluqu (1709), 1 
Dick. 411 ; 21 E. It. 329. 

1007. — .] — Unconscientious bargain to 

pay four times the money advanced subject to 
the contingency of the borrower, young & in 
good health, surviving a young, but very bad, life, 
it a very improbable chance of issue. The 
securities to stand only lor the principal 
advanced, interest, costs, under the circum- 
stances : no fraud : the terms proposed by the 
borrower to several others being merely acceded 
to.— B owes v . Heaps (1814), 3 Yes. A B. 1 1 7 ; 35 
E. R. 423. 

Annotations : — Reid. Talbot r. Staniforth (1861 ). 31 L. J. Ch. 
197 ; Miller t\ Cook (1870), L. It. 10 Eq. 641 ; licynou 
v. Cook (1875), 10 Ch. App. 391, u. Sleiltd. Samuel 
r. Newbold, [1900] A. C. 461. 

(c) Other Securities. 

1008. Joint securities by young heirs — In pay* 
ment for goods at extravagant prices — Relief In 
favour of one--On payment of what received by 

him.] — D**it. being an exchange man had for many 
years past practised upon young heirs, by Sidling 
them goods at extravagant values, A to be paid 
live for one & more upon the death of their fathers, 
it had in that manner obtained from pltf. it two 
other young gentlemen, that w-ere heirs to good 
estates, several securities, wherein they were 
bound severally it jointly in £4,000 for payment of 
great sums of money. Decreed pltf.’s security to 
be delivered up on payment of what dc*ft. really 
it bond fide paid to him alone, it for his own proper 
use. — B ill v . Price (1087), 1 Vera. 407 ; 1 Eq. 
Cas. Abr. 9L ; 23 E. R. 592. 

1009. .] — An heir who 

together with other young heirs, was drawn in 
to buy goods at extravagant prices, & to accept 
of assignments of bad securities, joined in giving 
securities for the moneys agreed on : — Held : he 


1016. .] — JLamplucju v. Damplugh, 

Lampluuh v. Cox, Cox v. Lamplugu (1709), 1 
Dick. 411 ; 21 E. It. 329. 

1017. .] — Bowes v. Heaps, No. 1007, 

ante. 

1018. .] — A young nobloinan, on 

attaining twenty-one, for a small consideration, 
conveyed his reversion in real estates, it assigned 
policies which had been effected on his life In his 
name, for securing £20,000, with a proviso for 
redemption it reconveyance of the estates it 
policies on payment. After a delay of fourteen 
years the transaction was set aside, A, in the mean- 
time, the policies had been sold under a power 
of sale : — Held : the mtge. must stand os a security 
for the moneys actually advanced [with interest], 
but not for the premiums which the mtgeo. had 
paid for keeping up the policies. 

In the same case the bill specifically asked for 
the reassignment of the policies, it the payment 
of the produce of those sold under the power of 
sale. The same relief was asked at the hearing, it 
was gi/en by the decree. After tho decree had 
been passed, pltfs., finding the amount in respect 
of receipts it payments ot tho policies would bo 
onerous to them, obtained a rehearing, it then 
asked that this part of the decree might be omitted. 
The ct. held them entitled, it rectified the decree 
accordingly, it without costs. — Pennell v. Millar 
(1857), 23 Beav. 172; 20 L. J. Oh. 699; 29 
L. T. O. 8. 35 ; 3 Jur. N. 8. 850 ; 5 W. R. 215 ; 63 
E. R. 08. 

Annotations : — Reid. Bromley v. Smith, Boil* toad v. Bromley, 
Smith v. Bromley (1859), 20 Beav. 044 : Foster v. Roberts 
(1801), 29 Beav. 407 ; Nesbitt v. Bcrridgo (1803), 1 New 
Hep. 345 ; Fry v. Lane, lie Fry, Whlttet v. Buso (1868), 
40 Ch. D. 312. Mentd. lie Leslie, Leslie v. French (1883), 
23 Ch. D. 552. 

1019. -.] — Wyatt v. Cook, No. 1003, 
ante . 

1020. -.] — Miller v . Oook, No. 999, 
ante . 

1021. Simple interest.] — Beynon v. 
Cook, No. 1000, ante . 

1022. .] — Aylesford (Earl) v, 

Morris, No. 940, ante . 
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Sect, 8. — Unconscionable bargains: Sub-sect. 2, C. 
(<Q» D. dr ]$, Sect. 4: Sub-sect. 1.] 

1028. .] — Emmet r. Tottenham, Totten- 

ham v . Emmet, No. 1002, ante . 

1024. Security to stand for value of goods 
received — Goods charged at extravagant prices.] — 

Lamfluoh v . Smith, No. 1009, ante . 

1025. ..] — Witjjsy v. Price, No. 1010, 
ante . 

1026. -.] — Freeman v. Bishop, No. 
994, ante. 

1027. r. Vansommer 
(1782), 1 Bro. C. O. f49 ; 28 E. R. 1040. 

Annotation ; -Reid. King v. Hamlet (1835). 9 Bli. N. 8. 

0/5. 

1028. What mortgagees will be allowed — 
Whether premiums on insuring mortgagor.] — 

Pennell t\ Millar, No. 1018, ante. 

1029. .] — Bromley i\ Smith, 

Boustead v. Bromley, Smith v. Bromley, No. 
1034, post. 

1030. Mortgage to secure advances on bills 

- 7 FUH amount of bills.] — (1) A intge. of a rever- 
sionary int wont 8 tandn in the same position as a 

A therefore to support the transaction the 
e. must show that he gave full value. 

(2) A intge. of a reversionary interest, depending 
on a gentleman dying without issue male, set 
aside for inadequacy of consideration, although 
the risk was such as not to be susceptible of 
accurate valuation. 

, (3) Loans were made to a young man on his 
lulls dt exorbitant interest* when they were 
about to become due, he mort-gnged his rever- 
sionary interest to secure* the amount A a further 
advance. The mtge. being set aside for inade- 
quacy : — Held: the mtgee. was entitled to the 
full amount of the? bills & not simply to the money 
actually advanced on them. 

(4) On setting aside the sale of a reversion for 
inadequacy after four yearn, the purchaser is not 
entitled to any allowance for the risk he has run 
in the meantime. 

(5) On setting aside the purchase of a reversion 
for inadequacy, the deed stands as a security for 
the money actually due. & if it be not paid, the 
bill stands dismissed, which is equivalent to a 
foreclosure. — Ben yon v. Fitch (1806), 35 Beav. 
570 ; 65 E. R. 1018. 

4**<Mion >-&auraUu t Reid. Aylosford r. Morris (1872), 

ii« J * V«)» 140. 


L>. Burden of Proof . 

See, now , Sales of lie versions Act, 1807 (c. 4). 

1031. On whom onus Uos — Of showing fairness 
of transaction — On purchaser.]— The rule, that the 
purchaser of a reversion must prove that he gave 


a full price, has so long been considered as settled, 
that it can be altered only by the Ot. of Appeal. — 
Hincksman v. Smith, Smith v. Hinckshan 
( 1827), 3 Russ. 433 ; 38 E. R. 638. 

Annotation : — Reid. Newton v. Hunt (1833), 6 Sim. 511. 

1032. .] — Aldborough (Earl) 

v. Trye, No. 1044, post. 

1033. .] — A purchaser by private 

contract of a reversionary interest, or at all 
events the purchaser of an interest from an 
expectant heir, or some persons standing in the 
situation of an expectant heir, is bound, if the 
transaction is impeached within a reasonable time, 
to satisfy the ct. that he gave the fair market 
value for what he purchased : — Held : the pur- 
chaser not having shown that he gave an adequate 
consideration for a reversionary interest, the sale 
must be set aside. — E dwards v. Burt (1852), 
2 De G. M. & G. 55 ; 22 L. J. Ch. 215 ; 20 L. T. 
O. S. 172 ; 42 E. R. 791, L. JJ. 

Annotations : — Distd. Perfect v. Lane (1801), 3 De G. F. & J. 

889. Folld. Jones v. Ricketts (1862), 31 Beav. 130. 

Reid. Halter v. Bradshaw, Bradshaw v. Salter (1858) 28, 

L. J. Ch. 420 ; St. Albyn t>. Harding (1859), 27 Beav. 11 ; 

Foster v. Roberta (1861), 29 Beav. 467 ; Willoughby v. 

Bridecake, Bridco&ko v. Lous (1865), 6 New ltep. 395. 

1034. Or mortgagee.] — (1 ) Where 

a person deals with an expectant heir for liis 
reversion, the burden of proof lies upon such 
person to prove the fairness of the transaction. 
The application of the rule is not prevented by 
the fact that the transaction was a charge & not 
a sale ; nor that the expectant heir was a person 
of mature age ; nor that he perfectly understood 
the nature A extent of the transaction ; nor is it 
necessary for the heir to show that he was in 
pecuniary distress at the time. 

(2) An expectant heir mortgaged his rever- 
sionary estate, &, as a further security, he 
covenanted to keep up policies on his life, which, 
on his default, the mtgees. were empowered to do, 
& he covenanted to pay the amount & charged it 
on his reversion. On setting aside the transaction 
for inadequacy of consideration, the mtgees. were 
not allowed premiums paid by them under the 
security. — B romley v. Smith, Bou stead v. 
Bromley, Smith v. Bromley (1859), 20 Beav. 
044 ; 29 L. J. Oh. 18 ; 33 L. T. O. S. 303 ; 5 
Jur. N. S. 833 ; 7 W. R. 557 ; 53 E. R. 1047. 

Annotations : — As to (1) Retd. Tynte v. Hodge, Tyuto v. 

Beavan (1864), 2 Hem. & M. 287 ; Emmet v. Tottenham, 

Tottenham v. Emmet (1865), 12 L. T. 838. As to (2) 

Reid. Foster v. Roberts (1861), 29 Beav. 467 ; Fry v. 

Lauo, He Fry, Whittet v. Bush (1888), 40 Ch. D. 312. 

1035. .] — Benyon r. 

Fitch, No. 1030, ante. 

1036. .] — Tynte r. Hodge, 

Tynte r. Beavan, No. 945, ante. 

1037. -.] — Hannah v . Hodgson, 
No. 852, ante. 

1038. -.] — Aylesford (Earl) v. 
Morris, No. 940, ante. 


PART III. SECT. 3, SUB-SECT. 2. — D 

10311. On whom onus lu^ot tihmc 
ing /atmess of transaction -On vur 
eAMrr.|HTn dealing with expectanl 
bftirv the onus at showtug fairness is 01 
purchase*, but a transaction will not 1m 
"S 1 •» ii0 tbo ground of imuleQiiarj 

5~ K Kfo® Id von is the fa£ 

market value. Tho actual value of i 
reversion being no orlteriou of a fall 
prior. — lie Lkvkv, J£r p. orrtciai 
Gounuxa (1804), 15 N, 8 


W. B. 30. -AUS. 

1031 U. — Purchaser, 

claiming title nndor conveyances from 
a Hindu female heir with a limited 
interest, A seeking to enforce that 
title against reversioners, is always 
subject to tho burden of proving not 
only the genuineness of nis oouvey* 
ances. but the full comprehension by 
the limited owner of the nature of the 
alienations she was making. 4* that 
those alienations were Justified by 


or looet that the alienee 
did all that was reasonable to satisfy 
himself of the existence of such neces- 
sity ; Sc this burden lies the more 
heavily on one who oomes into ct. 
with the case that he did not take from 
n limited owner, but from one, whose 
title he alleges to hare been adverse 
to that owner. — Bhaqwat Datal 
St-yoH v. Dkbi Dayal 8ahu (1908), 
}• In Ik 35 OOo. 420 : 13 C. W. N. 393 ; 
L. R. 35 Ind. App. 48.— 1ND. 
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1039. .] — O’Horkk v. Boling - 

broke* No. 961, ante . 

1040. — J — Fry v. 

Fry, Whittet t\ Bush, No. 902, ante . 

1041. Whether onus shitted — Where expectant 
heirs ot mature age.] — Bromley v. Smith, 
Bou stead v , Bromley, Smith r. Bromley, No. 
1034, ante . 

1042. Where expectant heir understands 

transaction.] — Bromley v. Smith, Boustead r. 
Bromley. Smith r. Buomley, No. 1034, ante . 

1043. When heir not in pecuniary distress.] 

— Bromley v. Smith, Boustead v, Bromley, 
Smith t\ Bromley, No. 1034, ante . 

1044. Discharge of onus — Whether proof of 
substantial value sufficient.] — (1) A., being tenant 
in tail of largo estates expectant on the death of 
his father, in consideration of £0,000 A £10,000 
advanced to him by O., charged the estates with 
£12,000 A £20,000 to be paid only in the event 
of surviving his father, who was about eighty 
years of oge, A. being about forty -ttiree ; A; he 
granted to H., his agent in these transactions, in 
consideration of his services, an annuity charged 
on the same estates, li. assigned the annuity to 
O. for valuable consideration. O. illed a bill 
against A., after his father’s death, to enforce these 
securities ; & A. filed a cross bill to set them aside, 
charging that O. A It. took advantage of his 
distress, A that no adequate consideration was 
given him for the posl-olrit securities, A no 
consideration for the annuity ; & at the hearing 
he gave evidence that the consideration for the 
two sums of £12,000 A £20,000 was not the full 
value according to the tables A calculations of 
actuaries. C. gave no evidence of value : — Held : 
the ct., in the absence of evidence to enable it to 
decide the question, exercised a proper discretion 
in directing the master to inquire what, at the time 
of the transaction, was the fair market price of 
the two sums so secured to be paid, regard being 
had to the ages of A. A of Ids father, A; to the 
circumstances of the estates A A.'s interest in 
them. 

(2) A person seeking the benefit of a dealing with 
an heir expectant for his expectancies, must show 
that he gave him an adequate consideration, which 
is the fair market price at the time of dealing, A 
not the value according to the calculations of 
actuaries on the tables. 

(3) The rule that a fair price is to be given, is 
sufficient protection to heirs expectant or rever- 
sioners ; but the rule of full value would not be 
any protection, as in that case they could not deal 
with their expectancies or sell their interest at 
all. 

A Bale by public auction is within the proper 
rule, on the plain principle that the sum which the 
tldng will fetch is the sum which it is worth. — 
Aldborouoh (Haul) v. Tryk (1840), 7 01. A Fin. 
430; West, 221; 4 Jur. 1149; 7 K. H. 1130, 
H. L. 

Annotations : — Ah Folld. Roolhby v. Iioothby (1810), 

2 H. & Tw. 214. Reid. Siree r. Kirwau (1843), 0 (1. & Fin. 
716. As to ( 2) Reid. Fouler «?. Robert* (1861), 29 Rcav. 
467 ; Perfect v. Lane (1861), 3 Do (J. F. & J. 369 ; Talbot 
tr. SUinJ forth (1861), 1 John. Sc H. 484 ; Fry v. Lane, He 
Fry, Whittet t>. Btwh (1888), 40 Ch. 1). 312. As to (3) 
Reid. Edwards v. Hurt (1802), 2 De G. M. 6c G. 54 ; Tynto 
v. Hodge, Tjmte v. Boa van (1864), 2 Hem. Sc M. 2H7. As 
to (4) Reid, ltoroll v. Dann(1843), 2 Hare, 440. Ucwrally, 
Raid. Tottenham r. Green ( 1 863), 32 L. J . Ch. 20 1 . Heaid. 
Judd r. Green (1875), 45 L. J. Ch. 108 : Nant-y-Olo & 
Blaina Ironworks Co. v, Tamplln (1876), 35 L. T. 125. 


1045. — •] — (1 ) The burden ot showing 

that a fair price has been given for the interest 
of an expectant heir lies upon the purchaser A 
that burden is not displaced by showing that 
substantial value has been given. 

(2) A bachelor, aged lifty-nine, tenant for life, 
with remainder to his first A other sons in tail, 
purchased from his nephew, who was first presump- 
tive tenant in tail, A under considerable pressure 
from his creditors, his expectant interest in the 
estate at on undervalue ; A the two then cut oil 
the entail, A conveyed the estate to the use of the 
purchaser in fee : — Held : this could not. be looked 
upon as a family arrangement, A the purchase 
was set aside. — T allot r. Stani forth (1801), 
l John. A If. 481 ; 31 L. J. Vh. 107; 5 K. T. 
17 ; 7 Jur. N. S. 901 ; 9 W. 11. 827 ; 70 IS. It. 
837. 

Annotations : — 'Reid. O’Korko v, Bolhigbroke (1877), 2 

App. Cas. 814 ; Fry t». Lauo, He Fry, Whittot v. DuhIi 

(1888), 40 Uh. D. 312. 

1046. Sale by publlo auction.]— A sale of a 

reversion by public auction, held good, A the 
purchaser not bound to allow he has given the full 
value. — S iieixy r. Nash (1818), 3 Modd. 232 ; 50 
K It. 401. 

Annotations : — Reid. Fox t>. Wright (1821), « Madd. Ill ; 

A Id borough v. Tryo (1840), 7 Cl. Sc Fin. 430 ; Aylonford r. 

Murria (1873), H Ch. App. 481. Mentd. ToMcnbum r. 

(Jroon (1803), I Now Hop. 400. 

1047. .] — A l.l Hioitoui.ii (Karl) v . 

Tryk, No. 


1048. Pleading — Relief sought on ground of 
undervalue — Must be pleaded.) — A party tiled a 
bill to set aside a conveyance of a reversionary 
property, on the ground, that an absolute convey- 
ance of the estate was fraudulently obtained from 
him, instead of a mtge. : ~ Held : ho could not at 
the hearing affirm that it was a sale, A obtain a 
decree to set it aside, on the ground of its being 
a sale of a reversionary interest at an under- 
vaJue. — H fkkcer v. Sutcliffe (1830), 5 L. J. Oh. 
113. 

1049. Discovery Liability of purchaser.]— Wliere 
the purchase of a reversionary interest was 
impeached, on the ground of fraud A inadequate 
consideration, the purchaser was held bound to 
produce the deeds by which that transaction was 
effected, A all subsequent documents relating to 
it, biit not any of the other title deeds. —Addis v. 
(Jam ell klj. (1830), 1 Bciw. 258 ; 8 U J. Oh. 305 ; 
18 K. K. 930. 


Sect. 4. — CONFIRMATION BY GRANTOR. 

Huh- sect. 1 .—In Oenebai.. 

1080. Whether ft bar— Original contract fraudu- 
lent.] — (1) A conveyance Ity an heir expectant in 
tail in ucccuKitous circuin»tanc<^i to tiiu family 
attorney in which the grantor covenanted that lie 
was 8c*ised in fee : — Held : fraudulent upon the 
face of It. 

(2) There is no instance where the original 
contract was fraudulent, that any subsequent act 
could purge it [per Our.). — Baugh v. Brice (17;>2), 
1 Wils. 320 ; 95 K. It. 040. 
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Sect, 4 .-—Confirmation by grantor: Sub-sects, 1, 2 

1061. Sufficiency of confirmation — Necessity for 
full knowledge.] — Say v. Barwick, No. 819, ante. 

1052. .] — There can be no confirma- 

tion of a fraudulent gift or bargain obtained 
through undue influence by a donee or bargainee 
standing in a confidential relationship towards the 
donor or bargainor unless there be full knowledge 
on the part of the latter of all the facts & the rights 
arising out of them, A an absolute release from 
the undue influence by means of which the fraud 
was practised. — Moxon v. Payne (1873), 8 Ch. 
App. 881 ; 43 1 j. .1. Oh. 240, L. JJ. 

Annotation :~Ro!d. Barron v. Willi*, 11900] 2 Ch. 121. 

1053. Undue influence continuing.] — Mac- 

Cabe v, Hussey, No. 881, attic. 

1054. .] —Moxon v. Payne, No. 1052, 

ante. 

1055. .] — A young lady, who was 

living with her mother A step-father in 1859, 
shortly after she came of age, at the solicitation of 
her step-father, executed a bond as surety to 
secure tin' repayment of a sum of money advanced 
by deft , payable at the end of six yearn. In 1 8(50 
deft, brought an action & recovered judgment 
against pltf.’s step-father on the bond, A, to avoid 
an execution, pltf., who was then twenty-nine 
years of age, but who still resided principally 
with her step-father, was induct'd by him to execute 
a second bond as surety to secure the amount of 
the judgment A costs. Both bonds were prepared 
by the step-father's solr. A pltf. had no independent 
advice. In 1872 deft, brought an action against 
pltf. on the bonds A she then Jilt'd her bill to set 
ihem aside : —Held : the second bond must be 
taken its connected with the first, A, as there was 
no proof that pltf. was aware of the invalidity of 
the first bond, the execution of the second bond 
was not a confirmation of the first ; A both bonds 
were set aside against her. — K kmpson r. Ahuhek 
( 1874), 10 Oh. App. 15 ; 44 h. J. Oh. 195 ; 31 L. T. 
525 ; 39 J. P. 104 ; 23 W. K. 38, L. 0. A L. JJ. 

Annotations Reid. Ralubrigge r. Browne (I SSI), 18 Ch. D. 

188 ; London A: Wont minster Loan A Discount Co. r. 

Bllton (1U11), 27 T. L. It. 184. 

1058. Party acting under legal advice.] — 

A trustee A ex or., who had been land agent A 
receiver to his testator without settling accounts 
for several years, upon his death obtained from the 
ccs/tii f/uc trust A residuary legatee an agreement 
to continue him in the agency, A, in case of removal 
without just cause, to allow him the same salary ; 
A also a deed granting to him part of the trust 
estates. The agrt'ement A the deed were prepared 
by tlie agent, who was an attorney, A executed by 
the principal A cestui que trust without legal 
advice ; A the deed recited, untruly, that it was 
granted “ by last request of testator, in considera- 


tion of the agent’s services, A also in full discharge 
of all accounts between them. The new agency 
terminated in a year A a half by mutual desire of 
the parties ; A after a settlement of accounts to 
the satisfaction of the principal’s legal advisers, 
he executed a deed approved by them confirming 
the former deed, A wrote letters subsequently 
to the agent, claiming the benefit of the latter 
deed, A expressing his satisfaction at having given 
the estate: — Held: although the deed of gift 
was voidable in its origin, A could not be sustained 
if it stood by itself A had been impeached in reason- 
able time, yet the subsequent deliberate acts of 
the party impeaching it, assisted by his legal 
advisers, made it valid A binding on him. — I)e 
Montmorency v . Devereux (1840), 7 Cl. A Fin. 
188 ; West, 04 ; 4 Jur. 403 ; 7 E. R. 1039, H. L. 

1057. Grantor Joining In subsequent sale by 

grantee.] — B. purchased a reversionary interest 
of A. at a gross undervalue, A under circumstances 
which rendered the transaction void in equity. 
C. had notice of the invalidity of the contract, 
but ten years afterwards he purchased the reversion 
of B., paying to B. the full value ; A. joined in the 
conveyance A confirmed the sale. The ct., being 
of opinion that 0. had not taken proper steps to 
protect A. in the second transaction, set it aside, 
A decreed a reconveyance, on repayment of the 
consideration given by B. to A. in the first trans- 
action. — Addis v. Campbell (1841), 4 Beav. 401 ; 
10 L. J. Ch. 281 ; 49 E. B. 394. 


Sub-sect. 2. — Effect of Confirmation. 

1058. Express confirmation — With full know- 
ledge.] — Maskeen v. Cole (1733), 2 Madd. 421, n. ; 
50 E. It. 390, E. 0. 

1059. .] — A. having £500 given him 

by his uncle, in case he should survive testator’s 
wife, sells it for £100 to be paid by £5 per annum; 
but that if testator’s wife should die before A. 
A the legacy become due, in such case the rest of 
the money to be paid within a year then next. 
A. does survive testator’s wife, A knows the legacy 
was become due to him, A being fully apprised of 
the whole fact, confirms the bargain ; he shall 
be bound thereby. — Cole r. Gibbons, Martin v. 
Cole (1731), 3 1\ Wms. 290 ; 21 E. It. 1070, 
E. C. 

Annotations : — Distd. Baugh v. Price (1752), 1 Wils. 320. 
Reid. Chesterfield r. Janssen (1751), 2 Ves. 8en. 125; 
Uwynne v. Heaton (1778), 1 Bro. C. C. 1 ; Kingr. Hamlet 
(1834), 2 My. A K. 450. 

1060. .] — De Montmorency r. 

Deveheux, No. 1056, ante. 

1061. .] — An agreement confirmed, not 

impeached without clear proof of imposition. — 
Halhed v . Marke (1742), 3 Swan. 444, n. ; 30 
E. It. 942, L. C. 


PART 111. SECT. 4, SUB-SECT. 1. 

1051 L Sum cicncy of confirmation -- 
AVmwnfy for full knottier#?.} -A farmer, 
7T yean* old, conveyed hi* farm to two 
of Ids daughter*, subject to mainte- 
nance of himself A* hid wife & of a money 
payment to another daughter. The 
evidence allowed that he understood 
what ho wo* doing A approved of It 
afterward* till hi* death, four year* 
later, lu an action by a non, after hi* 
death, to act aside the conveyance : — 
tittd : the transaction was a 


one ; the conveyance, being executed 
voluntarily & deliberately, with know- 
ledge of Its nature A effect, should not 
ito set aside ; the advice of an indepen- 
dent solr. or other person was not a 
stne Qua non, it appearing that the 
transaction was not promoted or 
obtained by undue inliuence, A was a 
reasonable one. — E mpry r. Kick (1907), 
10 O. \V. H. 144; 15 O. L. K. 19.— 
CAN. 

1053 i. Undue influence comtinu - 

i— Pltf. sought to set aside a trans- 


fer of laud which deft, had obtained 
from him by the exercise of what tbc 
judge held to have been both fraud A 
undue influence, but deft, contended 
that pltf. had, after the commence- 
ment of the action, compromised A 
settled it by signing the agreement 
referred to in the Judgment : — Held : 
the alleged ratification as well as the 
original transfer had been obtained by 
fraud A undue influence A the transfer 
should be set aside. — Atkinbox *. 
Borland (1901), 14 Man. L. R. 205. — 
CAN. 
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1062 . Post-nuptial settlement by Infant 

wife — Confirmed when of age.] — An infant feme 
covert being entitled to property for her separate 
use, executed a post-nuptial settlement. Subse- 
quently, when of age, she executed a deed 
confirming the settlement. She is precluded from 
attempting to set the settlement aside. — M erry- 
weather v. Jones (1864), 4 Giff. 600 ; 10 L. T. 
62 ; 10 Jur. N. S. 290 ; 12 W. R. 524 ; 66 E. R. 
807. 

1063. By will.] — Pltf. claimed as heir-at- 

law of A., who, as the bill alleged, when in very 
embarrassed circumstances, had executed a void- 
able conveyance to his solr. The bill, after stating 
a pretence on the part of defts., who claimed under 
the solr., that A. had confirmed the conveyance 
by his will, charged that he had died intestate as 
to the premises in question, A prayed that the 
conveyance A any testamentary disposition by 
him in confirmation thereof might be declared 
null A void. Plea, that A. by will, after reciting 
the probability of the conveyance being disputed, 
had ratified A conlirmed it, allowed. — S tump t\ 
Gaby (1862), 2 Pe G. M. A G. 623 ; 22 L. J. Ch. 
3o2 ; 20 1j. T. O. S. 213 ; 17 Jur. 5 ; 1 W. R. 
85 ; 42 E. R. 1015, L. O. 

Annotations : — Distd. Waters v. Tborn (I860), 22 Boav. 647. 

Refd. Grenier v. Mousley (1859), 4 Be O. A J. 78. Mentd. 

Hlndaon v. WoatheriU (1854), 5 Do G. M. & U. 301. 

1064. .] — A solr. purchased a property 

from his client, who, by a codicil, conlirmed the 
sale A devised the property to the Bolr. The ct., 
having, on the evidence, held the sale invalid, 
also decided that the codicil was inoperative in 
equity. — W aters v. Thorn (1856), 22 Beav. 547 ; 
52 E. R. 1210. 

1065. .] — In 1854 A. went through tho 

marriage ceremony, in Prussia, with C., his 
deceased wife’s sister. After the marriage, A 
in consideration thereof, 0. settled property upon 
certain trusts, reserving to herself, however, a 
power of appointment. Subsequently by her will 
0. conlirmed the trusts of the settlement. On the 
death of C. both the will & settlement wem 
admitted to probate: — Held: the settlement 
was valid. — S eale v . Lowndes (1868), 17 L. T. 
Goo. 

1066. Implied confirmation — Exercise of powers 
under voidable settlement.] — Pltf. in 1857, imme- 
diately after coming of age, executed a voluntary 
settlement of his properly in strict entail on himself 
A his brother A sisters, under such circumstances 
that if he had llled a bill for that purpose at once 
the settlement would have been set aside. In 
1850, by way of settlement on his marriage, he 
exercised certain powers contained in the deed 
of 1857, of charging a jointure A portions for his 
younger children. In 1868 he filed a bill to have 
the settlement declared void without prejudice 
to the jointure A portions: — Held: his acts in 
1850 amounted to a complete conlirmation of the 
settlement of 1857 . — Jarkatt v. Aldam (1870), 


L. R. 9 Eq. 463 ; 30 L. J. 
18 W. R. 611. 


L T. 192 ; 


Annotation : — Refd. Hoblyn v. Hoblyn (1889), 00 L. T. 499. 


Sub-sect. 3. — Effect of Lapse of Time. 

1067. Whether confirmation implied.]— Smith 
v. Downing, No. 817, ante. 

1068. .] — Conveyance by a ward to her 

guardian under the circumstances set aside upon 
grounds of public justice, after a great lapse of 
time. 

It is said the length of time makes a material 
difference ; . . . 1 do not deny tliat length of 

time is of great consequence in all these cases 
of fraud, breach of the policy of tho law, etc. 
But in all cases it is some ovidenco that tho trails* 
action was understood at tho time not to bo 
fraudulent (Ijord Eldon, C.). — Hatch v. Hatch 
(1804), 0 Vcs. 202 ; 1 Smith, K. B. 226 | 32 E. R. 
615, L. O. 

Annotations: — Consd. Archer v. Hudson (1840). 16 L. J. 

Ch. 211 ; Tomtjon v. Judge (1855), 3 Drew. 306. Distd. 

Wright v. Vandorplank (1850), 8 De G. M. A Q. 133. 

Consd. Davies v. Davies (1803), 4 Giff. 417. Distd. 

Turner t». Collins (1871 ), 7 Ch. Anp. 329. OOtttd. Wright t>. 

Carter, (1903] 1 Ch. 27. Refd. Hunter t>. Atkina (1834]. 3 

My. A K. 113 ; Cheslyn v. Dalby (1830), 2 Y. A C. Ex. 

170 ; EdwardH v. Meyriek (1842), 2 Hare, 00 ; Hindson 

v. Weathcrill (1853), 1 8m. A G. 604 ; Lyon t\ Homo 

(1808), L. It. 0 Eii. 055 ; Lllca r. Terry, 11895) 2 Q. 11. 

679. 

1069. — .] — Go wlan d v. De Faria, No. 081, 
ant c. 

1070. .] — WlIALLKY V. Wii alley, No. 050, 

ante. 

Sec , generally , Equity, Vol. XX., pp. 524 ct scq.; 
Estoppel, Vol. XXL, pp. 347 ct scq, 

1071. .] — Testator devised a farm to his 

sou, to be valued by A., A one third of the valua- 
tion to be paid to pltf. In 1833 A. bought tho 
farm for himself for £750, A paid oue-third to 
pltf., who accepted it. In 1850, A. being dead, 
pltfs. filed a bill to set aside the side for inadequacy 
of consideration : — Held : considering the lapse 
of time, A the death of A., pltf. was too late, A 
the bill was dismissed. — Baker v . Read (1854), 
18 Beav. 308 ; 3 W. It. 118 ; 52 E. It. 167, L. JJ. 

1072. Grantor remaining ignorant of rights 

— & under influence.] — P urcell e. McNamara, 
No. 832, ante . 

1073. Onus of proof not discharged.] — 

A transaction of many years’ standing sought to be 
set aside, on the ground of inadequacy of considera- 
tion, the relation between the parties, A the 
incapacit y of the vendor ; relief refused, neither 
of the grounds having been sufficiently made out. 

With regard to inadequacy of price, it is not to 
bo measured by a little on one side or tho other, 
by this or that excess, if so, where should wo 
cast anchor ? Tho rate is that unless of itself it 


PART III. SECT. 4, SUB-SECT. 3. 

o. WhcUter confirmation implied — 
(Jrantor remaining ignorant oj rights.) 
— An annuity which was obtained at 
an inadequate price by a conlidential 
attorney from hi* client, cognisant ot 
all the facte, uuder no legal disability, 
A acquiescing thirty rears was 
aside at the suit of tne heir si 
under a family settlement, no evidence 


having been lost, or facte thrown Into 
obscurity by lapse of time A the client 
!>elng ignorant of hi* power to rcslot. — 
Molony r. L ’Earn an OB (1829), Beat. 
406. — 1R. 

1073 I. Onus of proof not dis - 

charged .) — Where there was great 
inequality between the parties In their 
business capacity, A deft, failed to 
•how that he had given pltf. all the 


information he was entitled to, or that 
pltf. had made the assignment without 
pressure or influence : — Held : pltf. 
entitled to redeem on payment of deft.'s 
advance, although seven years had 
elapsed before pltf. died his hill im* 
]>eachlng the transactions ; the excuse 
assigned for the delay being his poverty. 
— Bilady v. Kkjcuan (I860), 14 Or. 
214. — CAN. 

1070 ii. —r .1 — Wolff v. 
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Sect 4. — Confirmation by grantor : Sub-sect. 3. 
Sects. 5, 6, 7, 8 & 0. Parts IV. F.] 

proves fraud ex evidentid Rerum, by itself it has 
not the weight suggested (Macdonald, C.B.). — 
Evans v. Bbown (1810), Wight. 102 ; 145 E. E. 
1190. 

1074. Whether a bar in equity.] — Pltf., who was 
tenant for life of the premises sold under the 
contract now sought to be set aside by virtue of 
his marriage settlement, without impeachment of 
waste, having; become involved in debt So greatly 
embarrassed in his pecuniary alTairs, in May, 1801, 
conveyed all his estate, right, title, So interest, in 
the settled premises, to trustees for the purpose of 
sale, subject to a rontchargc of £150 per annum 
reserved to himself, for the benefit of such of his 
creditors as should execute the deed. Immediately 
after he had himself executed that deed he left 
the country A wont to reside in the Isle of Man for 
the manifest A avowed purpose (if personal pro- 
tection from his still unsatisfied creditors. The 
trustees thereupon employed a land surveyor 
for the purpose of measuring So valuing pltf.’s 
interest in the premises preparatory to putting 
them up to sale, lie, the surveyor, was assisted 
in the performance of that duty throughout by 
his son (deft. So purchaser), who had then very 
recently, been his father’s partner in the business 
(himself also a land surveyor So auctioneer), so 
that he had had great share in making that 
valuation, by measuring So mapping the estate, 
etc. Tin? result of that valuation, which was 
complet ed in Dec. 1801, was an estimate stating 
the annual value to be £232 3 s. 5 d. On Feb. 0 
following the estate was put up to sale by 
public auction upon which occasion deft., the 
purchaser, was employed as the auctioneer. The 
estate not being then sold as no one had offered 
any bidding, deft., on the next day, proposed to 
the trustees to purchase the estate himself for 
£500. They immediately acceded to the proposal. 
So let deft, into possession on Apr. 15 but did not. 
require of him to pay the purchase- money till 
Mar. 5, 1803, when the conveyance to him was 
executed A they then received it. without taking or 
requiring interest. That conveyance was so on 
afterwards executed by pltf., who came from the 
Isle of Man for that purpose, upon receiving a 
letter from one of the trustees informing him, that 
if he did not exocuto the deed, the annuity of £150 
would be no longer paid. At the time of the sale 
to deft, there was a quantity of valuable timber 
on the estate, said to be worth from £300 to £700 
which had not been taken into consideration in 
making the above estimate of pltf.’s interest. 
That purchase was, iti t hose circumstances, sought 
to be set aside on the several grounds of having 
been made by a person of skill in business employed 
confident lolly on the part of pltf. to value & sell 
the estate for the vendor’s advantage, knowledge 
in consequence acquired by him, fraudulent abuse 
of trust, inadequacy of price, & duress A coercion. 
The defence was, that the consideration money 


was not inadequate, that the character in which 
the purchaser had stood, with relation to the 
arties was not one of trust or confidence, that he 
ad acquired no knowledge which he had not 
fully communicated, So that as pltf. hod himself 
by joining in the conveyance confirmed it, So as 
so great a length of time had been suffered to elapse 
since the purchase it amounted altogether to such 
complete & entire acquiescence without any 
complaint or protest on the part of pltf. as that 
it had operated to preclude him from all right to 
the relief which he sought : — Held : the purchase 
ought under the circumstances of the case to be 
sot aside, deft, had no right to purchase by reason 
of the situation of relationship in which he stood 
to tho parties selling, the inadequacy of price 
was sufficiently established under the circumstances 
of fraud disclosed, independently of those circum- 
stances, the omission of the timber in tho valuation 
would alone, although said to be a mistake, have 
been sufficient ground for setting the purchase 
aside, when made by a person in the character 
with which deft, was clothed, in the circumstances 
of duress in which pltf. was shown to have been So 
to have continued in this case, his execution of the 
deed was void, if necessary ; So if unnecessary, 
nugatory, So the length of time which had elapsed 
between the original transaction So the institution 
of this suit to annul the contract was no bar to 
Xdtf.’s claim to relief in cts. of equity, where the 
jurisdiction to relieve is not subject to auy limita- 
tion in point of intermediate lapse of time by 
analogy to the statute ; but only to such as is 
usually for the sake of convenience prescribed by 
the discretion of tho ct., in consideration of his 
having been from poverty So embarrassments, 
non compos sui. — Oliver v. Court (1820), 8 Price, 
127 ; Dan. 301 ; 140 E. It. 1152. 

Annotation Refd. Armstrong v. Jackson, [1917] 2 K. B. 


5.— WHO MAY IMPEACH. 

1075. Creditors — Under devise for payment of 

debts.] — One being in au undue manner drawn in 
to execute a conveyance of his estate, after makes 
liis will. So- thereby devises all his lands to be sold 
for payment of his debts ; liis creditors may set 
aside the conveyance, having a right in nature of 
an equity of redemption, as testator himself had, 
though urged, that it was but in nature of a chose 
in action, So not assignable. — Blake v. Johnson 
(1700), Free. Ch. 142 ; 2 Eq. Cos. Abr. 80 ; 24 
E. K. 

Annotation : — Refd. Hawes v. Wyatt (1790), 2 Cox, Eq. Cas. 

203. 

1076. After death of grantor — Heir-at-law or 
parties claiming under grantor's will.] — Ander- 
son v. Elsworth, No. 828, ante . 

Estoppel by deed.] — See, generally , Estoppel, 
Vol. XXI., pp. 242 et seq. 


Solomon’s Trust*** (1895), S. C\ 
42 ; 5 C. T. It. 72.— S. AF. 

1074 1. IfArlter o bar in 
STu.vttiowuc r. Walton (1915). 35 
O. L. It. H ; 9 0. W. N. 417. — CAN. 

PART 111. SECT. S. 

4. Grantor — UnrubttantiaUd chargts 
of fraud.) — Pltf., au infirm man 
a«ed seven ty*flve, So nearly deaf. 


conveyed without any power of 
revocation, ail hi* property, worth 
about $0,000. to a eon, deft., with 
whom he went to live. pltf. receiving 
a l>ond In $2,000 penalty, securing a 
maintenance, or $125 a year if unable 
to oontinue to reside with deft., but 
not charged on realty. On a bill by 
the father to be relieved from the traus- 
action : — Held : on the ground of the 
extreme improvidence of the bargain. 


Sc that the Instruments did not, as 
pltf. swore, carry out his real intention, 
transaction should be set aside ; but 
the bill having improperly charged 
deft, with fraud 8c undue Influence in 
procuring the deeds relief granted 
without costs. — W atson c. Watson 
(1876), 23 Or. 70. — CAN. 

#. .] — Jan a K un war 

v. Ajtt Singh (1887), I. L. R. 15 Oalo. 

L. R. 14 had. App. 148. — 1ND. 
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Part V. — Conveyances Voidable for Mistake, 


Relief on ground or mistake.]-— See Mistake. 

Relief on ground that bargain unconscionable, 
see Sect. 3, ante. 

Relief on ground of undue influence, see 
Sect. 2, ante . 


. 6. — POSITION OF PARTIES CLAIMING 
THROUGH GRANTEE. 

Onus of proof that purchaser with notice.] 

>ltfs. sought to set aside a conveyance made 
by their ancestor, as they alleged, while a lunatic, 
under undue influence, A for an inadequate con- 
’ ’ — Deft., who claimed under a derivative 

* ' i - J 1,1 _ A 1 

UibUonoM — — wr * a n 

valuable consideration without 
notice. No notice, actual or constructive, having 
been proved, the ct. refused to interfere, A 
dismissed the bill with costs. The absence on a 
of a receipt for the consideration, though it is 

1 • 1 A 1 • 


52 E. R. 612. 


Sect. 7. — PURCHASES BY AGENT FROM 

PRINCIPAL. 

See, generally , Agency, Vol. I., pp. 471 d scq. 


Sect. 8. — PURCHASES BY COMPANY FROM 

PROMOTER. 


See , generally , Companies, Vol. IX., pp. 37 
ct seq . 


Sect. PRACTICE. 

1078. What court has Jurisdiction.] —Pad wick 
v. Scott (187(1), Bitt. l’rac. Cos. 135; 2 Char. 
Cham. Cas. 10. 


1 079. Interrogatories — Grounds for striking out.] 

— An action having boon brought to sot aside a 
deed of gift made by a lady a few days before her 
death, ou the ground that the instructions for it 
were given while she was in a state of stupor 
produced by large doses of a narcotic drug, pltf. 
exhibited interrogatories, following out in detail 
the statements of the claim, with a view of showing 
that, deft., who was the grantee in the deed of gift, 
had procured the drug for her & encouraged her 
to lake it, in order to avail himself of the stupor 
which it produced to obtain the execution of the 
deed of gift. Deft, moved to strike out the 
interrogators -s as scandalous, irrelevant, A not 
put bond fide for the purposes of the action: — 
Held : supnosing the matter inquired after to bo 
an indict aide offence, that was no reason for 
striking out an interlocutory, which, being relevant, 
wob not scandalous ; A the remedy of deft,, was 
to decline to answer, on the ground that his 
answer might tend to criminate him. — Fisher r. 
Owen (1878), 8 Oh. 1). 645 ; 47 L. ,1. (h. 681 ; 38 
L. T. 577 ; 42 J. 1\ 758 ; 26 W. It. 581, (\ A. 

Annotations: — Montd. AWiuhou r. Labouchcro (1878), 3 
Q. 11. D. 0M : Webb v, Kant (1879), 4 l J. 1*. 200 ; Lamb l*. 
Mounter (18H2), JO Q. 1L 1>. 110 ; lltmtiimrs r. Williaiiwm 
(1883), 10 y. It. I). 460; Spoken r. Groovetior Hotel Co., 
(18971 2 Q. It. 124; National Akmhmi, of Operative 
Plasterers t\ Smithies (1900), 9. f > L. T. 71. 

See, generally, Djscovkuv, Vol. XV11I., pp. 191 
et seq. 


1C80. Costs —Apportionment between parties.] — 

rilltY v, JiooTlIliY, No, 676, ante. 


10S1, — -.] — Hr. Albvn v, Harding, No. 977, 
ante . 


See, generally , Practice. 


Part IV. — Conveyances Voidable for Misrepresentation or 

Fraud. 

See Misrepresentation A Fraud. 


Part V. — Conveyances Voidable for Mistake. 

See Mistake. 
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Fraudulent and Voidable Conveyances. 


Part VI. — Conveyances Voidable for Surprise 


1082. Principles of relief.] — Evans v. Llewel- 
LIN, No. 916, ante . 

1088. Coupled with misrepresentation.] — Con- 
veyance by lease & release & fine set aside upon 
great inadequacy of consideration, combined with 
misrepresentation & surprise upon parties in 
extreme distress, ignorant of their interests, & 
not properly protected ; though the transaction 
took place twelve years before the bill & a former 
bill having been dismissed, pltf . not appearing ; that 
objection not being made either by plea or answer. 
Qu : as to the effect of inadequacy alone. 

The account limited to the time of the bill filed. 
— Pickett t\ Loouon (1807), 14 Ves. 215 ; 33 
E. K. 503, L. C. 

Annotations : — Raid. Hicks v. Sallltt (1854), 3 Do G. M. & 
O. 782. tfentd. Houstoim v. Sligo (1885), 29 Ch. I). 4*18. 

1084. Coupled with mistake.] — Willan v. 
Willan, No. 804, ante. 

See , also, No. 800, ante. 


1085. Allegation rebutted — Grantor executing 
under legal advice.] — The deed was not executed 
by a surprise, for the duke’s counsel was present 
at the execution of the deed ; & here is no fraud 
to set it aside (Holt, C.J.). — Albemarle 
(Duchess) v . Bath (Earl) (1693), Freem. Ch. 121, 
193 ; Nels. 190 ; 2 Rep. Ch. 417 ; 22 E. R. 1099 ; 
sub nom. Montague (Earl) v. Bath (Earl), 3 
Cas. in Ch. 55, 96. 

Annotations : — Mentd. Falkland v. Bertie (1696), 2 Vern. 
333 ; Bertie v. Faulkland (1698), 3 Cas. In Ch. 129 ; Piggott 
v. Pcnricc (1715), 1 Com. 250 ; Bagot V. Oughton (172b), 
Fortes. Itep. 332 ; Fitzgerald v. Fauoonbergo (1729), 
Fitz-G. 207 ; Hcrvcy v. Hervoy (1739), 1 Atk. 561 ; 
Bonnet v. Vade (1742), 2 Atk. 324 ; Middleton v. I’ryor 
(1760), Arab. 391 ; Chapman v. Gibson (1791), 3 Bro. 
C. C. 229 ; Griffin v. Nauwon (1798), 4 Ves. 344 ; Cholmon- 
deley v. Clinton (1820), 2 Jac. & W. 1 ; Haynes v. Haynes 
(1861), 1 Drew. & Sm. 426. 

Surprise as a ground for refusing specific per- 
formance.] — See Specific Performance. 


FRAUDULENT ASSIGNMENT. 

Sec Bankruptcy and Insolvency; Fraudulent and Voidable Conveyances. 


FRAUDULENT DEBTOR. 

See Bankruptcy and Insolvency. 


FRAUDULENT DISTRESS. 

See Bankruptcy and Insolvency ; Distress. 


FRAUDULENT REMOVAL OF GOODS. 


See Distress. 
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FREEBENCH. 

See Copyholds. 

FREEBOARD. 

See Shipping and Navigation. 
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r, 

to as 1806 Act, 1908 Act, & 1016 Act, respectively. 

Part I. — Application and 

See 1896 Act, ss. 101-109, as amended by 1908 
Act, ss* 12, 14, 1916 Act, s. 8. 

1. Societies entitled to protection of Acts— How 
ascertained.] — Fakrer v. Close, No. 70, post. 


1896 (c. 25), 1908 (r. 32), 


Construction of Statutes. 

2. Construction of Acts— Substance, not technl 
oalities, considered.] — He Sheffield Order 
> s Society, No. 394, post. 


Part II. — Nature and Objects of Friendly Societies. 


See 1896 Act, s. 8 ; 1908 Act, s. 1. 

Unregistered societies.] — See Part III., post . 

Extension of objects on conversion into limited 
company.] — See Part XX., Sect. 2, post. 

Clubs & other voluntary associations.] — Sec 

Clubs, Vol. VIII., pp. 505 ct seq . 

3. Need not include all objects specified In 
statute.] — (1) A society is a friendly society under 
Friendly Societies Act, 1875 (c. 60), s. 8, although 
it may not include in its objects all the objects 
there stated provided its objocts are substantially 
the same as those in the Act. 

(2) In the case of an unregistered society under 
sect. 30 (10), of above Act (explained by 42 & 43 
Viet. c. 9), the right of appeal to a county ct. or 
ct. of summary jurisdiction overrides any rules 
of the society to the contrarv. — K nowles v. 
Booth (1883), 32 W. U. 432, l). C. 

Annotation : — As to (1) Expld. Old r. UoLncm (1890), 59 
L. J. M. C. 41. 

4. Distinguished from loan societies.] — A society 
established for the purpose of lending the money 
raised by the contributions of its members to tho 
members themselves, is not a friendly society 
within 10 Geo. 4, c. 56, & 4 & 5 Will. 4, c. 40. — 
It. v . 8hohthidok (1814), 1 Dow. A L. 855 ; 1 
New Hess. Cas. 56 ; sul> notn. It. v. Scott, 1 3 
L. J. M. C. 70 ; 8 J. P. 410 ; 8 Jur. 473 ; sub nom. 
It. v. Durham JJ., 2 L. T. O. S. 353. 

Annotations; — Reid. Burbidge r. Cotton (1851), 5 Do (i. 
Sc 8m. 17 ; Kelsall t>. Tyler (1856), 11 Kxch. 513. 

As to loan societies, sec Loan Societies. 

5. Distinguished from building societies.] — 

Benefit building societies are not within the 
provisions of the Acta regulating friendly societies 


& industrial & provident societies. — lie No. 3 
Midland Counties Benefit Buildino Hocikty 
( 1864), 4 Do G. J. & Sra. 468 ; 33 L. J. Oh. 739 ; 
13 W. It. 399; 46 E. It. 1000; sub nom. He 
Midland Counties Benefit Building Hocikty, 
29 J. P. 613 ; 1 1 Jur. N. H. 229, L. JJ. 

A limitation * : — Retd. lie Chatham Co-op. Industrial Hoe. 
(1864), 28 J. I*. 532 ; lie Loudon & Suburban Dank, 
[1892] 1 Oh. 004. 

6. .] — Friendly societies & benefit build- 

ing societies do not stand on the same footing. — 
Mulkkrn v . IxniD (1879), 4 App. Cas. 182 ; 48 
L. J. Ch. 715 ; 40 L. T. 594 ; 43 J. P. 492 ; 27 
W. It. 510, il. L. ; affg. H, C. sub nom. Loud t\ 
Mulkeun (1878), 47 L. J. Ch. 228, C. A. 

Annotations : — Mentd. Hook r. London Provident Bldg. 
Boo. (1883), 23 Ch. D. 103 : Municipal Dldg. Hoc. i% Kent 
1KH4), 9 App. Cos. 260 ; Wcntorii, Suburban, Sc Netting 
Hill Porinanout Benefit Dldtr. Hoc. v. Martin (1886), 55 
L. J. Q. H. 382 ; Ducldo r. Lordonny (1887), 56 L. J. Ch. 
437 ; Municipal Permanent. In vestment lHdgr • Soc. t*. 
Richards (1888), 58 L. J. Ch. 8; Catt v. Wood, (1908] 
2 K. D. 458 ; Winter r. Wilkinson, 11915] 1 Ch. 317. 

For building societies, sec Building Hocietikh, 
Vol. VII., pp. 454 et seq. 

7. Distinguished from trade unions.] -Hornby 
v . (’LOSE, No. 69, post. 

8. .] -Farrkr r. Close, No. 70, post. 

trade unions generally, sec Trade A Trade 
Unions. 

Validity of rules.] -See Part XL, Beet. 5, post. 

9. In nature of private charity ~ -Poverty necessary 
qualification for benefits.] -Anon. (1745), No. 354, 

post. 

Whether friendly societies treated as charities, 
see Charities, Vol. VIII., pp. 261-202, Nos. 240- 
246. 


PART I. 

a. Statutory powers of Governor — 
Grant of land.}-— Held : the assistance 
St endowment of friendly nocletlei 
was within the purpooeti contem* 
plated by Land Act. 1898, a. 39 (15), 
Sc a grant of land to trustee* repre- 
senting the council of the friendly 
societies of a district, which the trustees 
proposed to sell. Sc apply the proceeds 
towards the building of a hall, for the 
purposes of tho council, was within the 
Governor's authority. — A.-fb 


WkHTKRM ArSTKAMA V. PlLMNO 

15 W. A. L. It. 117. — AUS. 
b. Act changing constitution of so- 
ciety — Validity .) — Notwithstanding B. 
N. A. Act, s. 91, by which exclusive 
Jurisdiction is given to tho Parliament 
of Canada in matters of insolvency, 
an act of Legislature of Quebec chang- 
ing the constitution of an Incorporated 
benefit society so as to compel a'widow 
to receive from the society tho sum of 
$200, instead of a life rent of seven 
shillings Sc sixpence weekly, on the 
ground that the society Is insolvent, 


is constitutional Sc within tho powers 
of tho legislature. — Union St. Jaoquks 
Sc Bklislb (1874), 20 L. C. J. 29.— 
CAN. 

s. Wives dt Children's Benefit Act .] — 
The Act to secure to wives Sc children 
the benefit of life insurance, 47 Vlot, 
o. 20 (Ont.), applies to insurances In 
societies incorporated undor Benevo- 
lent Societies Act. K. S. 0. 1877, c. 167. 
— Swtrr v. Provincial Pkoyidknt 
Institution (1890), 17 A. It. 66.- 
OAN. 


J. — VOL. XXV. 
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Part III. — Unregistered Societies. 


Clubs & other voluntary associations, see 
Clubs, Vol. VIII., pp. 605 et seq. 

10. Nature of.] — The trustees of an un- 
registered assocn. of more than twenty persons 
formed for mutual insurance against death Ac 
accident sued the late treasurer for moneys of 
the society which he had converted to his own 
use : — Held : the society was not rendered illegal 
by the Cos. Act, 1802 (c. 89), for want of registra- 
tion, Ac pltfs. were not precluded from maintain- 
ing the action by reason of non-registration under 
that Act or 1890 Act. 

This is a friendly society for all intents A pur- 
poses, & it was intended to be a friendly society. 
1 think that the Friendly Societies Acts do contem- 
plate the existence of friendly societies which are 
not in fact registered. It is not necessary in order 
to form a friendly society that you should begin 
by incorporating it, as you have to do with a 
limited co. A friendly society is formed in the 
first instance & then it is registered, Ac the friendly 
societies that are not registered still continue to 
have an existence for some purposes (Chan- 
nel!., Marks v. Thompson (1902), 80 L. T. 
759 ; 18 T. L. It. 505, D. C. 


— Partnership with no corporate cha- 
racter.] — Demurrer to a bill by some members of 
a lodge of Freemasons against others to have the 
dresses & decorations, books, papers, Ac other 
effects, of the society delivered up, & an injunction 
was allowed, on the ground, that they affected 
to sue in a corporate character ; but leave was 

S iven to amend ; the ct. holding jurisdiction for 
he delivery of a chattel ; &, where there is a joint 
interest permitting some to sue as individuals, 
representing the rest, in other instances than those 
of creditors & legatees ; if inconvenient to justice, 
that all should be parties. 

I am alarmed at the notion that these voluntary 
societies are to be permitted to state all their 
laws, forms A constitutions upon the record, Ac 
then to tell the ct. they are individuals. Then 
what sort of a partnership is this ; for it is now 
admitted to bo a partnership ? The bill states 
that they subsist under a charter, granted by 
persons who are now dead, Ac, therefore, if this 
charter cannot bo produced, the society is gone. 
Upon principles of policy, the cts. of this country 
do not sit to determine upon charters granted by 
persons who have not tne prerogative to grant 
charters. I desire my ground to be understood 
distinctly . I do not think the ct. ought to permit 
persons, who can only sue as partners, to sue in 
a corporate character (Loud Eldon, 0.). — Lloyd 
r. Loaning (1802), 0 Ves. 773 ; 31 E. It. 1302, 
L. 0. 


Annotation* >-KxpU. lie Lead Oo.’h Workmon’u Fund So©, 
liowtm y. Siudt^r down Load with Pit & Sea Coal. 11904 

<1818). 2 Swan. 277 
v. Rateilfto (1847). 1 Do (U 8m. 104. 


12. .] — Society for relief in sick- 

ness, etc., by means of a fund raised by subscrip- 
tion of the members, considered merely as a 


partnership, having no corporate character. In 
a suit therefore against the trustees by some 
members, for an account, alleging a dissolution 
contrary to the articles, all other members must 
be parties. — Beaumont v. Meredith (1814), 3 
Ves. Ac B. 180 ; 35 E. R. 447, L. 0. 

Annotations : — Expld. Re Lead Co.’s Workmen's Fund So©., 

Lowes v. Smelting down Lead with Pit Sc Sea Coal, [1904J 

2 Ch. 196. Raid. Clough v. Itatcliflo (1847), 1 Do G. & 

Sm. 164. 

Not a common law partnership.] — 

At a meeting of an unregistered friendly society 
the officers At trustees were removed Ac the society 
was registered. A large number of members, 
including the trustees, retired from the meeting : 
— Held : the society remained the same, Ac the 
registered society was entitled to the funds in 
the hands of the trustees. 

The only point taken was whether this is a 
common law partnership, which can do nothing 
but by the consent of all the members. I think 
it is not a common law partnership. It is an 
assocn. of people who agree to pay money into a 
common fund, which shall be paid out under 
certain conditions to such of them as are sick or 
to the representatives of those who are dead 
(Lord Esher, M.R.). — Oldham Ouii Lady’s 
fiicK Ac Burial Society v. Taylor (1887), 3 
T. L. R. 472, 0. A. 

14. Not partnership within Partnership 

Act, 1890 (c. 39) — Or within general acceptance 
of term .] — He Lead Co.’s Workmen’s Fund 
Society, Lowes v. Smelting Down Lead with 
Pit Ac Sea Coal (Governor Ac Co.), No. 419, post . 

Friendly societies generally.] — See Part II., 

ante. 

15. Legality of.] — (1) A bill filed by certain 
members of a lodge forming part of an assocn. 
called “ The Independent Order of Odd Fellows,” 
which consists oi many corresponding lodges & 
many thousand members, against other members 
of the lodge, complaining of being excluded from 
the lodge, Ac praying for a declaration that such 
exclusion was illegal & void , Ac for an injunction 
to restrain defts. from applying a sum of 
£148 3s. id. otherwise than according to the rules 
of the lodge, Ac for an account, if necessary, of 
ail the property & funds of the lodge, Ac a declara- 
tion of the rights At interests of the parties, & for 
all necessary directions for giving effect thereto, 
& for an injunction Ac receiver Ac general relief : 
— Held : on demurrer, not to be a case in which 
an injunction would be proper without other relief, 
or without view to other relief. 

(2) Qu. : whether the above association is 
legal, & whether a ct. of equity will recognise a 
contract of assocn. which, although morally laud- 
able, is, from the number of persons concerned in 
it or otherwise, of such a nature as not to enable 
any of the established judicatures of the r ealm 
to deal with it beneficially, or whether such 
assoens. must not be left to regulate themselves 


PART HI. 

4. Capacity to sue — Society not a 
trade tmto*.} — Tb© Aberdeen Muster 


Masons' Incorporation, Ltd., was in- 
corporated under Coe. Act*. In an 
action by the Incorporation against a 
member for payment of dttee, the 


defender averred that the assocn., 
being a trade union, were not validly 
registered as a co. & had no title to 
sue : — Held : as any act which would 
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by a moral rule, without judicial interference.— 
Clough r. Ratcliffs (1847), 1 De G. & Sm. 
164 ; 16 L. J. Oh. 476 ; 0 L. T. O. S. 264 ; 11 
Jur. 648 ; 63 £. R. 1016. 

Annotation*: — At to (1) Reid. Jackson r. 

1 Drew. 617 j Rooke v. Kensington (18S 

At toJ2) Refd. Hodgoe v. Wale (1863), 2 

v . M'Farlane (1857). 2 C. B. N. S. 790. 

Whether Illegal under Companies Aots.] 

-Marks v. Thompson, No. 10, ante. 

-.] — (1) Where an assocn. is 
formed of more than twenty persons who are to 
contribute sums of money to be applied in re- 
lieving cases of sickness, etc., amongst them, the 
balance being distributable among the members 
at the end of each year, the persons inviting & 
receiving the subscriptions Ad managing the atlairs 
of the assocn. are trustees of the amounts received 
by them to the extent that they are liable to 
account but, quaere , whether they are so liable 
on the footing on which trustees are ordinarily 
liable to account. 

(2) Such an assocn. is not an illegal assocn. 
within Cos. Act, 1908 (c. 69), s. 1. 

(3) Qu . .• whether, even if the assocn. were 
illegal, the ct. could not interfere in the interests 
of the subscribers. 

(4) A slate club is generally a small affair 
formed by placing subscribed money in the hands 
of some unpaid person who pays sums out of it 
for the benefit of subscribers, in case of sickness, 
Ad so on (Parker, J .). — Re One & All Sickness 
Ad Accident Assurance Assocn. (1909), 25 
T. L. H. 674. 

As to companies requiring registration, see 
Companies, Vol. IX., pp. 72 ci scq. 

18. Capacity to sue — On bond given to treasurer 
— Rules not confirmed at sessions.] — Debt on a 
bond given to pltf. as treasurer of a friendly society. 
Plea, that the rules of the society had not been 
confirmed at the quarter sessions pursuant to 
33 Geo. 3, c. 54 : — Held : upon demurrer, the plea 
was bad, the bond being a good bond at common 
law. — J ones v. Woollam (1822), 5 B. Ac Aid. 
769 ; 2 Chit. 322 ; 1 Dow. & Ry. K. B. 393 ; 1 
Dow. & Ry. M. 0. 101 ; 100 E. R. 1372. 

Defaulting treasurer.] — Marks v. 

Thompson, No. 10, ante. 

20. Proceedings against members.] — R. v. 

WiNFEit (1878), Dlprose & Gammon, 527. 

21. Liability to be sued — For payments due to 
pauper lunatic members.! — Merthyr Tydvil 
Guardians v . Cambrian Lodge (1881), 45 J. P. 
Jo. 220. 

liegal proceedings by Ac against friendly societies 
generally, set Part XIX., Sect. 3, post. 

Right of members to benefits.] Part XI II., 
Sect. 3, sub-sect. 2, post. 

Power of members to nominate — Payments on 
death.] — See Part XIII., Sect. 4, sub-sect. 2, B., 
post. 

22. Disputes — Action against trustees by mem- 
bers — All members must be parties.] — Beaumont 
v . Meredith, No. 12, ante . 

28. Action by member against directors — 


Turnley (1853), 
6). 4 W. lb 829. 
W. K. 65 ; Hull 


Whether illegality good defence — Right to shares.] 

— (1) A mutual benefit society was established, 
At continued for a period of ten years, but it was 
not enroUed or registered pursuant to 7 Ac 8 Viet, 
c. 110. Upon the termination of the society, a 
dispute arose between pltf. Ac deft, as to certain 
shares & securities, At the directors, considering 
deft, to be entitled to them, handed the securities 
over to him. Upon a bill filed by pltf. to establish 
his right, the directors set up by way of defence 
the illegality of the society : — Held : the directors 
haying set apart the securities for the person 
entitled thereto, the defence of illegality could not 
be sustained. 

(2) Qu. : whether a member could have filed 
a bill against the directors for a general account. 
— Mason v . Watkins (1801), 10 L. T. 453 ; 28 
J. P. 744 ; 12 W. Ii. 735. 

24. Right of appeal — Notwithstanding rules 

to oontrary.] — Knowles r. Booth, No. 3, ante. 

Sec , now , 1890 Act, s. 08. 

Disputes generally, see Part XVI II., post. 

26. Removal of officers St trustees — Effect of 
subsequent registration.] — Oldham Oitr Lady’h 
Sick Ac Burial Society v. Taylor, No. 13, ante. 

26. Liability of persons receiving subscriptions 
—To account as trustees.] -lie One Ac All Sick- 
ness Ac Accident Assurance Assocn., No. 17, 

ante. 

27. Exemption from corporation duty — 
Mutual benefit society — Not a charity.] — The 

Linen & Woollen Drapers, etc., Institution was 
founded in 1832 by leading members of the several 
trades concerned, with the object At purpose of 
making provision for sick, inllrm, Ad decayed 
members of the said trades A: their widows At 
children. A body of rules for the government 
of tho institution was then framed, under which 
it has ever since been carried on, by which rules 
any person of three years’ standing in any of the 
said trades, residing within twelve miles of the 
General Post Office, may, on payment of tho 
life or annual subscription therein mentioned, 
he elected a member. Tho rules also prescribe 
the terms & conditions under which relief At other 
pecuniary benefit# are afforded to members or 
their families, either by payment of a lump sum, 
a weekly allowance during sickness or other 
necessity, or the grant of a Jue annuity. Medical 
advice & medicine are also provided free of charge 
to memfx*rs or t heir families requiring the same ; 
all relief being confined to members. At no member 
being entitled a# of right to assistance, the board 
of directors having absolute discretion in every 
cast? to grant or refuse the same. At in no case can 
a member receive assistance unless in necessitous 
circumstances The property of tho institution 
consists of the accumulated subscriptions of 
members, At of considerable sums from time to 
time contributed as donations by benevolent 
persons other than members, but chiefly belong- 
ing to the trades concerned. At the cash value of 
the institution’s invested funds amounted on 
Dec. 31, 1885 to £50,511 Is. 0 d., the annual in- 
come whereof, amounting to £1670, after neces- 
sary outgoings, costs, At expenses, in the manage- 
ment of the said property, is legally appropriated 
Ad applied for charitable purposes ” connected 


m a k e the Incorporation a trade union 
would be null k void under the memo* 
random of association, the Inoorpora* 


— could not be aRtrade union, to 1 
>lea of " no titio of suoj" repelled. — I 
tAKEDSKN Hum MaSOMT IKOOB* » 


mu. Ltd. v. Smith , (19081 8. C. 

•COT. 
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wltli die institution ; but no precise or accurate 
calculation had been made, snowing how much 
of inch invested funds was derived from members’ 
subscriptions, & how much from voluntary con- 
tributions & bequests within the thirty years 
immediately preceding. The Comrs. of Inland 
Bevenue assessed the institution in £1,482 12a. 4 d. f 
& charged the same with £74 3a. Id. duty, under 
Customs & Inland Bevenue Act, 1885 (c. 51), 
s. 11 : — Held : (1) the institution was not a 

charitable institution, but was in the nature of a 
mutual benefit society, the benefits afforded by 
which to the members could not be looked upon 
as charity, but were what the members were 
entitled to as of right, in return for their sub- 
scriptions, & therefore the portion of the funds 
derived from such subscriptions was not exempt 
from duty under sub-sect. 3 of above sect. ; 
(2) the other portions of the funds, derived from 
voluntary contributions within the specified 


period of thirty years, A from property acquired 
within the same period on which legacy duty 
had been paid were, if the amounts thereof could 
be ascertained, exempt from duty under sub- 
sects. 0 & 8 respectively; & subject therefore 
to the said amounts being so ascertained, judg- 
ment must be given for the Crown, but without 
costs. — Re Linen & Woollen Drapers’, etc. 
Institution (1887), 68 L. T. 949 ; 4 T. L. It 
345 ; 2 Tax Cas. 651, D. C. 

Annotation : — As to (1) Reid. Grand Lodge, etc. of Masons 
of Scotland v. I. R. Comrs. <1912), 6 Tax Cas. 116. 


Exemption from Assurance Companies Act, 1909 
(c. 49)— Power of Board of Trade to order.]— 

See Assurance Cos. Act, 1909 (c. 49), s. 35. 


Exemption of registered societies from income 
tax, stamp duty, etc., see Part VIII., Sect. 1, 
post. 


Dissolution of .] — See Part XXII., Sect. 4, post. 


Part IV. — Collecting Societies. 


Sec , generally , Collecting Societies & Industrial 
Assurance Cos. Act, 1896 (c. 26) ; Assurance Cos. 
Act, 1909 (c. 49), s. 36. 

28. Property in collecting books— Vested In 
society— Purchase from retiring collector.] — The 

custom of a friendly society being to allow newly 
appointed collectors to purchase the collecting 
books of retiring collectors, pltf., upon appoint- 
ment as collector, purchased books from two 
retiring collectors, which were detained by the 
society upon his dismissal. Upon action brought 
for the loss sustained through the detention of 
tiie books, pltf. recovered £50 for his interest in 
the books. On appeal : — Held : pltf. was bound 
by the rule of the society to deliver up the books 
upon dismissal, the books being the property of 
the society, A pltf. obtained no interest in the 
books whatever, recognisable by law, upon pur- 
chasing them from the retiring collectors, or upon 
appointment as collector. — Ellwood v. Liverpool 
Victoria Legal Friendly Society (1880), 42 
L. T. 694 ; 44 J. P. 608. 

29. Officers— Who Is a 4 ‘ collector.”]— Joyce 
v. Northumberland Miners’ Friendly Society 
(1888), 4 T. L. 11. 525, D. C. 

80. Whether committee empowered to 

dismiss collectors arbitrarily— Construction of rules 
— Effect of agreement.] — Tillotson v. Liverpool 
Victoria Legal Friendly Society (1907), 124 
L. T. Jo. 241. 

Generally •] — See Part XII., post. 


31. Disputes — Jurisdiction of court to deter- 
mine — Where provision for settlement in rules.]— 

Joyce v. Northumberland Miners’ Friendly 
Society (1888), 4 T. L. It. 525, D. C. 

32. .] — Busiiell v. Smith 

(1891), Times , June 12, I). C. 

83. — — .] — Fowler v. Royal 

Liver Friendly Society (1897), 102 L. T. Jo. 
394. 

34. Limited to policies originally 

granted for less than £20.]— (1) By Collecting 
Societies A Industrial Assurance Cos. Act, 1896 
(c. 26), s. 1 (b), that Act applies to industrial 
assurance cos. granting policies of life assurance 
for a less sum than £20, & receiving premiums by 
means of collectors at a greater distance than ten 
miles from the registered office or principal place 
of business of the co. at less periodical intervals 
than two months. By sect. 7 disputes between an 
industrial insurance co. & a member or person 
insured or a person claiming through him may 
be settled by the county ct. or by a ct. of summary 
jurisdiction : — Held : the jurisdiction of a county 
ct. or ct. of summary jurisdiction was limited to 
disputes arising with regard to policies originally 
granted for a less sum than £20. 

(2) Qu . : whether an industrial assurance co. 
issuing policies for £20 A upwards, as well as 
policies for sums less than £20, comes within the 
provisions of sect. 7, so as to give any jurisdiction 
over disputes to a county ct. or ct. of summary 


PART IV. 

Transfrr of membership — JVe- 
_>ttow of regularity .) — Where the 
constitution of a benefit assoen. pro- 
vide* that member* shall not bo 
Umnaferred from cue lodge to another 
unices all duos & assessment# have been 
paid, up to & Including thorn for the 
month in which the application for 
affiliation is made, tho tact that, upon 
such an application, a member was 
transferred from one lodge to another 
involves the presumpttou as against 


the aasocn. that tho transfer was 
regularly mado whon the member 
was in good standing & in accordance 
with the regulations. — Ancient Ordkh 
or United Workmen or Quebec r. 
Turner (1910), 44 8. C. K. 145.— CAN. 

t. l*roperty in collecting books — 
Power of collector to nominate sue * 
ecssor.] — A society having dismissed 
a collector, & having refused to allow 
him to nominate a successor, he 
brought an action of damages against 
tho society for having been deprived 
of the right of nomination Held : 


as under the rules of the society a 
collector had no right of property in 
his collecting-book, A a# his power to 
nominate a successor was subject to 
the discretion A approval of tho board 
of management., defenders fell to be 
aaaoiUied. — Batty r. Scottish Legal 
Lins Assurance Society (1902), 4 
K. (Ct. of Sees.) 954 ; 39 Sc. L. 1L 
747 ; 10 8. L. T. 76.— SCOT. 


g. Statutory offence — Transfer of 
member .) — An agent of a Friendly 
Society was charged with a contra* 
vention of the Friendly Societies Act 



Clubs. 


293 



.—Cowling v. Topping, [1906] 1 
k. B. 466 ; 75 L. J. K. B. 176 5 94 L. T. 209 ; 
70 J. P* 96 5 64 W. R. 423 ; 22 T. L. R. 219 ; 
60 Sol. Jo* 191, D. 0. 

Generally.]— See Part XVIII., post , 


35. Transfer of membership — Effect of failure 
to give written notice.] — Reaps., a collecting 
society within Collecting Societies & Industrial 
Assurance Cos. Act, 1896 (c. 26), were charged, 
under sect. 14 (1), with failing to give notice to 
applts., an industrial assurance co. within the 
same Act, of an application of a person insured 
with applts. for admission to resp. society con- 
trary to sect. 4 (2). A collector who had collected 
for applts., asked the assured to transfer to reaps. 
The assured signed a proposal form in reap, society 
& gave up to the collector his policies in applt. 
co., receiving policies in resp. society. The 
collector had left applts. & become collector to 
reaps. No notice was given. The magistrate 
held that, as the policies in both societies were 
co-existent there could be no legal transfer within 
the Act A therefore no offence had been com- 
mitted : — Held : the assured was a person sought 
to bo transferred within sect. 4 (2) A sect. 14 (1) 
& therefore reaps, had committed an offence under 
the Act. — Pearl Life Assurance Co. v. Scottish 
Legal Life Assurance Society, 11901] 1 K. B. 
528 ; 70 L. J. K. B. 300 ; 84 L. T. 153 ; 49 W. K. 
493 ; 17 T. L. U. 238 ; 45 Sol. Jo. 200, D. V. 


36. Adjournment of annual meeting — Notice 
by advertisement — Need not contain statement of 
business.] — The rules of a collecting society lixed 
the day, hour, A place of the annual meeting, K 
allowed its adjournment to London. Notice of 
the adjournment was to be given by advertise- 
ment, A copies of the advertisements containing 
a statement of the business to be transacted were 
to be exhibited in the offices of the society : — 
Held : these rules were not in conflict with 


Collecting Societies A Industrial Assurance Cos. 
Act, 1896 (c. 26), 4c It was not essential that the 
published advertisements should contain a state- 
ment of business to be transacted, although the 
copies exhibited in the offices must contain such a 
statement. — Kirsopp v. Highton (1912), 28 
T. L. R. 493 5 66 Sol, Jo. 760, C. A. 

87. Insurance for funeral expenses of parent— 
Amount expended must be reasonable.]— (1) By 

Assurance Cos. Act, 1909 (c. 49), 8. 86 ( 1 ), among 
the purposes for which collecting societies may 
issue policies of assurance there is included in- 
suring money to be paid for the funeral expenses 
of a parent : — Held : the funeral expenses must 
be reasonable, regard being had to all tho circum- 
stances of the case in question. 

(2) Pltf. effected an insurance with defts. on 
tho lifo of his mother for tho purposo of providing 
money to be paid for her funeral expenses. Among 
tho funeral expenses which he alleged he had 
iucurrod was a sum of £16 8a. 9 d, for a tombstone. 
Part of these expenses having been paid by other 
societies, ho claimed the balance of £14 16a. from 
defts. : — Held : funeral expenses could not bo 
taken as matter of law to exeiudo tho cost of a 
tombstone, & whether in a particular case they 
properly included such an item was a question 
of fact. — Goldstein r. Salvation Army Assur- 
ance Society, [1917] 2 K. B. 291 ; 80 L. J. K. B. 
793 ; 117 L. T. 63, D. 0. 

38. Liability of society tor cost of tomb* 

stone.] — Goldstein v . Salvation Army Assur- 
ance Society, No. 37, ante . 

Contents of rules.] — Sec Collecting Societies A 
Industrial Assurance Cos. Act, 1890 (c. 26), 
ss. 1-19. 

Payment on death of children.] — See Part XI II., 
Sect. 4, sub-sect. 4, pout. 

Conversion of societies Into limited company.] — 

See Part XX., Sect. 2, post. 


Part V. — Slate Clubs. 

For clubs generally, sec Clues, Vol. VIII., Whether Assurance Companies Act, 1909 (c. 49 ), 
pp. 505 ct seq, applicable to — Power of Board of Trade to 

39 . Nature of.]— He One A All Sickness At exempt.]- £«? Assurance Cos. Act, 1909 (c. 49), 
Accident Assurance Assocn., No. 17, ante, *• 35. 


by " attempting to transfer " persons 
from another Society to one for which 
lie canvassed without their written 
consent : — Held : a charge so libelled 
was relevant ; & as the complaint 

did not set forth any locus this could 
not ho added by amendment under 
Summary Procedure Act, s. 5. — 
Macintosh r. Mktcalkk ( 188C), 1 
White, 218.— SCOT. 

h. .) — ItKKTOIS ASSl.'lt* 

ANCK Co. r. Hannan & M‘Gnx (188»), 
2 White, 37U ; 27 Sc. L. U. 200.— 

SOOT. 


k. Failure to gire, nolire of 

transfer.) — F, who was insured with an 
industrial assurance co. (Co. A.) In 
Sent. 1006, applied for & obtained a 
noliey of insurance from another 
industrial assurance co. (Co. ID. F. 
paid the weekly premium on both down 
to Doc. 10, 1006. F. thereafter applied 
for & obtained from the 1L Co. a policy 
ou the same terms as he got from tho 
A. Co. The directors were not, but 
tho agent who negotiated with F. 
was, aware that F. had been Insured 
with A. Co. F.'s insurance with 


A. Co. did not lapse for about two 
mouths after ho had ceased paying 
his contributions. No notice was sent 
by Co. A. to Co. II. : -//«W ; tho 
transaction was a transfer of F.'s 
Insurance from Co. A. to Co. 1). 
& On 1L not having given notloe iu 
terms of Collecting Boclotic* 8c Indus* 
trial Assurance Co. s Act. 1800, s. 4 (2), 
hail committed an oftenoe.— Salva- 
tion ARMY ASSIHUNCTK ttOCTKTY V . 
Human Lroal Lira AmvnAttvt , Co., 
110081 8. C. 1138: 45 8c. L. It. 843 ; 
10 8. L. T. 270.— SOOT. 
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Part VI. — 

See Shop Clubs Act, 1902 (c. 21). 

40. Effect of Shop Clubs Act, 1902 (c. 21)— 
Unregistered club in existence at date of passing of 
Aot — Whether rules abrogated.] — Shop Clubs Act, 
1902 (c* 21), does not seem to prevent any great 
difficulty of construction. According to its title 
the Act is intended “ to prohibit compulsory 
membership of unregistered shop clubs or thrift 
funds & to regulate such as are duly registered,” 
A the operative sects, seem to carry that out 
tolerably plainly. The Act does not say that all 


Shop Clubs. 

existing shop clubs or thrift funds shall at once 
come to an end, or that all existing rules shall 
be at once abrogated. It provides that in the 
future all shop clubs or thrift funds shall be 
registered if certain rules which have hitherto 
been insisted upon are retained (Kbkewich, J.). 
— Balchin v. Ebury (Lord) (1903), 20 T. L. R. 
00; 48 Sol. Jo. 83. 

Clubs, generally, see Clubs, Vol. VIII., pp. 505 
el tteq. 


Part VII.— 

The registry office.]— tfc** 1896 Act, ss. 1-7. 

Societies capable of registration.] — Sec 1890 Act, 
s. 8 ; Part II., ante. 

Conditions of registration.] — See 1890 Act, s. 9. 
Name of society.] — Sec Part IX., post . 

Appeals from refusal to register.] — Sec 1896 Act, 

h. 12. 

Rules.] — See Part XI., post. 

Dividing societies.] — Sec 1890 Act, s. 15. 

Societies assuring annuities.] — See 1890 Act, 

s. 10. 

Societies with branches .]—See 1890 Act, ss. 17- 

22 . 

Consequences of registry.]— See 1890 Act, ss. 23- 
31. 

Privileges of registered societies.]- See Part VIII., 

post. 

Cancellation & suspension of registry.]— Sec 

Part XXI., jtosf. 


Registration. 

Registration under Companies Acts .] — See Com- 
panies, Vol. IX., pp. 72 et eeq. 

41. Acknowledgment of registry — Conclusive- 
ness of — As to character of society.] — Hodges v. 
Wale, No. 216, post . 

42. Pare v. Clegg, No. 202, 

post, 

43 . Validity of secession.] — Wil- 

kinson t>. J agger, No. 393, post. 

.] — See 1890 Act, s. 11. 

Of rules .] — Sec Part XI., Sect. 2, post. 

44. Necessity for proof of — When officer 
charged with embezzlement.] — R. v. Kew (1885), 
Diprose & Gammon, 242. 

45. Registration by will of majority — Binding 
on minority.] — M‘Kenny v. Barnsley Corfn. 
(1894), 10 T. L. R. 533, C. A. 

Annotation : — Diftd. Blako v . Smilhor (1906), 22 T. L. It. 
698. 


purpose of an assocn. is not to carry 
on a business for gain, the fact that 
gain may accrue incidentally or may 
arise from merely subsidiary provisions 
does not make registration necessary. 
— Kraal v. Wiiymper (1890), I. L. It. 
17 Calc. 786.— IND. 

m. .] — Campbell v. 

Campbell, 1191 7 J 1 S. L. T. 339. — 

SOOT. 


PART VII. 

41 i. A cbnou'hdptnmt of 

kuw of— As to character of 
The certificate of registration 
of a society under Friendly Societies 
Act is not conclusive proof that the 
business of the society is oo ml acted in 
furtherance of the objects for whieb 
It was registered. A society registered 


for one object but conducting its 
business for another object, not being 
one of those mentioned In the Act, 
din's not cotuc within the provisions 
of the Act, & the shareholders in such a 
society may be held personally liable 
as co-partners. — McKwan v. Blair 
(1870). 1 V. It. (Law) 178.— AUS. 

1. necessity for — Primary purpose 
not pain .] — Where the substantial 
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Part VIII. — Privileges of Registered Societies. 


Sect. 1. — EXEMPTION FROM STAMP DUTY, 
INCOME TAX, ETC. 

See 1896 Act, s. 33 ; Income Tax Act, 1918 
(c. 40), ». 39 ; Customs & Inland lie venue Act, 
1885 (c. 51), s. 11 (4). 

46. Whether exempt from stamp duty — Bond 
for security of funds.] — A bond, conditioning for 
the production of a box, containing the sub- 
scriptions of a friendly society, need not be 
stamped. — Carter v. Bond (1803), 4 Esp. 253, 
N. P. 

Stamp duties on bonds generally, see Bonds, 
Vol. VII., pp. 256 et seq . 

47. Securities on which funds invested — 

Mortgages to society.] — A mortgage deed in which 
the trustees of a friendly society appear as mtgees. 
does not fall within the words of Friendly Societies 
Act, 1855 (c. 63), s. 37, “ any bond to be given to 
be given to or on account of any such society,” 
nor, although the Act or the rules of the society 
authorise the investment of its funds on miges. 
of real estate, is the deed itself to effect such 
mtge. a “ document required or authorised by 
the Act or the rules of the society,” so as to be 
exempt from stamp duty under that sect. — Re 
Koyal Liver Friendly Society (1870), L. It. 5 
Exch. 78 ; sub nom, Koyal Liver Friendly 
Society's Trustees v. Inland Kevknue Comrs. 
39 L. J. Ex. 37 ; 21 L. T. 721 ; 18 W. It. 349. 
Annotation ;—R«ld. A.-Q. v. Phillips (1871), 24 L. T. 832. 

Exemption of unregistered societies.] — See No. 

27, ante . 


Sect. 2. — PRIORITY ON DEATH, BANKRUPTCY, 

ETC., OF OFFICERS. 

See 1896 Act, 8. 35. 

48. Upon bankruptcy --Priority of debts due to 

society.] — Loyal Agincourt Lodge, Manchester 
Unity Independent Order of Oddfellows 
Trustees v. Woods (1877), Diprose & Gammon, 
84. 

49. .1 — SllAKEHPERK LODGE, MAN- 

CHESTER Unity independent Order of Odd- 
fellows Trustees r. Graham (1877), Diproso & 
Gammon, 85. 

.] See, further , Bankruptcy, Vol. 

IV., pp. 471-473, Nos. 4250-4271. 

50 . Whether claims in winding up ad- 

mitted — Bank acting as treasurers.] -Re West of 
England & South Walks District Bank, 
Ex p. Swansea Friendly Society, No. 104, 
post. 

54 . Distress by landlord for rent — Right 

of landlord to retain proceeds .] — He Thomas (a 
Bankrupt) (1876), Diproso A Gammon, 04. 

Proof by trustees on behalf of society.] — 

See Bankruptcy, Vol. IV., p. 247, No. 2343. 

Execution, attachment or other process against 
officer.] — See. 1890 Act, s. 35 (l) (5). 

Upon death of officer.] - See 1890 Act, s. 35 
( 1 ) (a). 


Sect. 3. EXEMPTION FROM ASSURANCE 
COMPANIES ACT, 1909. 

See Assurance Cos. Act, 1909 (c. 49), hh. 1, 25. 


Part IX. — Name. 

See 1896 Act, as. 10, 09, Sched. 1 (1) ; Collecting Societies A Industrial Assurance (Via. Act, 1890 
(c. 20), b. 9. 


PART VIII. SECT. 1. 

n. IVhetfter exempt from stamp fluty 
— Keceipt for payment of interest. J— A 
receipt for payment of late rent duo 
to a Friendly Society is chargeable 
with duty under Stamp Act, 1908. — 
Willis r. Onglky (1915), 31 N. Z. 
L. It, 967 — N.Z. 

PART VIII. SECT. 2. 

o. Upon bankruptcy — Society* 's money 
in hands of trustee.} — In July a trustee 
of a friendly society received money 
on behalf of the Society. In Nov. 
he executed a deed of assignment 
for creditors. In the following Fob. 
the trustees of the Society demanded 
the money of the trustees of the 
creditors’ deed : — Held : . be pre- 
sumption was that the trustee had 
not been guilty of embezzlement, 6c 
be still had the Society's money when 
he executed the deed of assignment. 
9c the trustees as his assignees must 
now pay it over. — Eastwood «. Scott 

(1871), 2 V. B. (Law) 101.— AU». 


p. Vpon death of officer — Money 
embezzled — Claim against t, 'attaints * 
traUtr.) — Where money comes to (he 
secretary of a friendly society, not in 
the course of his official duty, hut in 
an irregular way not in accordance 
with the constitution tc bye laws of 
his society, 9i he omljezzle* It, the 
society cannot maintain a preferential 
claim for it against his administrators 
under Friendly Societies Act, 1882. 
». 13 (9): but when a snocifto trust 
fund can be followed Into the hands of 
the administrator as still partly 
existing In specie it con bo recovered 

f rcfcmntlaily from him. — L ocke e. 
'UBiJO Trustee (1886), 5 N. Z. L. It. 
158 (8. C.).— N.Z. 


PART DC. 

q. Effect of legal incorporation .) — Up 
to 1904, pltf. Grand Lodge of the 
Ancient Order of United Workmen of 
Manitoba It the North-West Territories, 
which hod been incorporated under 
that name in the year 1893, had been 


carrying on the business of life in- 
surance amongst Its members, lit sub- 
ordination to It under a charter 
granted to it by deft. Huprcrnn lodge 
of the same order which hod its head- 
quarters in Texas, in that year pltf. 
Grand Lodge refused any longer to bo 
subject to the jurisdiction of tho 
Hupreme Lodge. In 1905 the Supremo 
Lodge suspended pltf. Grand Lodge, 
It organised a new Grand Lodge for 
Manitoba, Saskatchewan, 9c Alberta : — 
Held f deft. Supreme Lodge was not 
entitled to an Injunction forbidding 
pltf. to use the name “ Ancient Order 
of United Workmen," as pltf. Grand 
Lodge had been legally incorporated 
in 1893, with the knowledge 9c consent 
of the Supremo Lodge* 9c had Issued 
a great many beneficiary certificates 
for life insurance, a gnat proportion 
of which were still in force.— Grand 
Loimjk or Ancient Order or United 
Workmen e. Sui'KKMJc Lodok or 
Ancient Order or United Work- 
men (1907). 6 1 V. L. It. 445 ; 17 

Man. L. It. 360. — OAR* 
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Part X. — Offices. 

See 1S90 Act, s. 24 (1), Sched. 1 (1). 


Part XI. 

Sect, 1. — IN GENERAL. 

52. Contract between society Sc members.] — 

Ashby v. Cohtin, No. 100, post, 

53. .] — Souter v. Davies, No. 88 , post, 

54 . .] — Smith v . Galloway, No. 83, post. 

Compare Building Societies, Vol. VII., p. 459, 
Noe. 28, 29. 

55. Where Improvident — Inquiry directed by 

court.] — Society for raising an annuity fund for 
the members : the rate of subscription being too 
low, though the subsisting fund was equal to the 
annuities then payable, Sc there being no adequate 
remedy by the articles, inquiries were directed to 
ascertain the state of the society, the defect of 
the plan, etc., Sc to provide a remedy, by additional 
subscription, adequate to the object, by paying 
the arrears, Sc providing for the present Sc future 
annuities. — Pearce v. Piper (1810), 17 Ves. 1 ; 
34 E. It. 1 . 

— Arid. Hr Load Co.'s Workmen's Fund 800 ., 
Lowes r. Smelting down Lead with Pit Sc 80 a Coal, 
(1904] 2 Ch. 190. Raid, lioaumont v. Meredith (1814), 
3 Voh. & U. 180. Mentd. Oookburn v. Thompson (1809), 
10 Voa. 321. 

50 , __ — . Dealings with funds restrained.] — 

Injunction granted to restrain payments by a 
friendly society, founded on erroneous principles 
tending to exhaust its funds. — Reeve v. Parkins 
(1820), 2 Jac. Sc W. 300 ; 37 E. It. 077, L. O. 

57. Where conflict between rules of society Sc 
branch — Rules of society prevail.] — Loach v. 
Coley (1007), 122 L. T. Jo. 403. 

58. Society ceasing to act on rules — Jurisdic- 
tion of court.] — Ex p. Nourish, No. 408, post . 


Sect. 2 . -REGISTRATION. 

Sec 1890 Act, as. 0, 13, Sched. 1. 

Registration generally.] — See Pail VII., ante. 

Registration of alterations Sc amendments In 
rules.] — Sec Part XI., Sect. 5, sub-sect. 7, post. 

53. Effect of registration — Antecedent Irregu- 
larities cured.] — Dewhcrst v. Clarkson, No. 87, 
post. 

60. .] — lte Quinn A National 


—Rules. 

Catholic Benefit Sc Thrift Society’s Arbitra- 
tion, No. 68 , post . 

61. Evidence of registration — Recital in 
justices order.] — An order of justices requiring 
the stewards of a benefit society to readmit B., 
who had been expelled, recited that it had 
appeared to the justices that the rules of the 
society had been enrolled at the quarter sessions. 
On t he trial of an indictment against the stewards 
for disobeying such order : — Held : the recital 
was not evidence of the enrolment of the rules. — 
31. v. Gilkes (1828), SB .Sc C. 439 ; 1 Man. Sc liy. 
M. C. 487 ; 2 Man. Sc liy. K. B. 454 ; 0 L. J. O. S. 
M. O. 118 ; 108 E. Ii. 1105. 

Annotations : — Hold. Ii. v. Wado (1831), 9 L. J. O. S. M. C. 
113. Mentd. *1. v. Stamper (1841), 1 q. Ii. 119. 


Sect. 3.— ON WHOM BINDING. 

Contract between society Sc members, see 
Nos. 83, 88, 109, post. 

62. On committee — Power to settle Sc deter- 
mine “ any other matter 99 relating to society — 
Notin contravention of other rules.] — (1) By one 

of the rules of a benefit society, the committee 
were to meet “ for the purpose of examining 
candidates for admission, A to settle & determine 
any matter relating to the breach or non- 
observance of the articles of the society by any 
of its members, Sc their exclusion in consequence 
thereof, Sc to settle Sc determine any other matter 
or thing relating to the society, subject never- 
theless to the confirmation of the society at their 
next quarterly meeting.” i—^Held : tne latter 
words were to be considered in conjunction with, 
Sc as qualified by, the preceding portion of the 
rule ; Sc they did not authorise the committee to 
enter into a contract which was in violation of 
the other rules of the society. 

The other rules established a graduated scale 
of all owance to sick members, regulated by the 
state of the funds of the society, Sc by the period 
that the members continued a charge upon it, Sc 
prohibited them from working while they received 
such allowance ; Sc also provided for the payment 
of certain sums on the death of a member, or of a 
member ’ b wife : — Held : (2 ) the committee were 
not authorised in making a contract with a sick 
member (who had met with an accident which 


PART XI. SECT. 3. 

r. On eubontinatr council — fnitia 
tion of member — Condition precedent In 
claim for relief .} — A subordinate coun- 


cil of a friendly society, incorporated 
under It. 8. O* 1877, c. 167, has no 
authority to waive the requirements 
for initiation of members prescribed 
by the rules, where such initiation is a 


condition precedent to a claim on the 
relief fund of the society. — H okener 
v. Canadian Order op Chosen 
Friends (1899), 99 O. R. 125.— CAN. 
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disabled him from working at his trade), allowing 
him a fixed weekly sum for life, with permission 
to attend to any business that he might be able 
to transact, in consideration of his giving up all 
further claim on the society during his life, & at 
his decease; (3) the society, which was established 
before 10 Geo* 4, c* 36, could not enter into any 
engagement, so as to bind the then members a 
also those who might afterwards become members 
of it.— Tyrrell Woolley (1840), 1 Man. & G. 
800 ; Drmkwater, 33 ; 2 Scott, N. R. 171 : 10 
L- J.C.P.B; 6 J. P. 211 ; 133 E. R. 550. 

“Rulin’" : <rT%o! V - Xmti ’ Smltl * Gol ' ls 'vorthy 

83. On all persons Interested therein — Effect 
ol registration.] — D ewhubbt v. Clarkson, No. 
87, post 

administrator of member — Of un- 
posf *** S0C,ety, 3 — Asuby v . Oostin, No. 169, 

i nL?n branch /r As to application of funds.] — 

^ NIT f D 0 RDEK OF Oddfellows V. Vil- 
303 IllIDE L0DaK {1804) ’ Uprose & Gammon, 


66 . 


On registration of society.] 

M A »» \.Llt n» / « . W% . . - “ -> 


ts •v 6 »»« MWU wt society. 

533, G A V ' BAllNSLEr UOBPN. (1804), 10 T. L. R. 
^notation .— BeM. Blake e. Smither (1906), 82 T. L. It. 

67. 


69. In restraint of trade.] — By Friendly 
Societies Act, 1855 (c. 63), 8. 44, the Beets, flffjffl 
Act as to eettling disputes between members & 

the punishment of defaulting officers are to anulf 
. m tho of any friendly soctrtv estobiffi' 
for any of the purposes mentioned ta^t g or 
for any purpose which is not illegal " though thu 
rales have not been cortilled, provided a coSv w 
been deposited with the registrar //rET: a 
society of which one of the objects wus the relief 

nf ?‘ 8ab i 0(i ’ \ membors, A the burial 
of dead members, but of which one of the main 

^' as that of a trades’ union A the support 
lr ,Ub ,T when on strike, was not within the 
sect., as this purpose was not analogous to thoso 
in sect. 0, A moreover was an Illegal purpose in 
the sense of not being enforceable ot law, as being 

b arara 

31 J - v - 14ti : 15 W, U. 33.1 i 

n v _ij a ll * v * ? ,odd GR08), 

fixplfl. &ApW Jbanur r. CIoho (1809), 

Consa. Swalno r. Wilson (1889), ' 1 ‘ 

Reid. K. t\ SUincr (1870), } u it. i c. (.1 
jriondly biHM.’ UoKintmr (1872), 41 W 
nentd. Cowan v. MUbourn (18«7). 10 hj 
V. 0, r * AIo<Jro«ror. Uow (188U), 23 
JtudHoll t). Carimuters &. Joinora AiuaUcai 


A. C. 421 . 
J K. B. 214. 


"8 L. T. 89. 
U. 4 g. H. 
Q. H. I). 252 . 
U. 230 ; It. r . 
J. g. i». 300 . 
290 ; Mogul 
g. H. 1). 598 ; 
tU'tl Hoc., 1IW12) 


* t ~ v ...7. u nut .i I 1 II 1 m 1 

i ratt v. iirittuh Mcilical Atiaocu., (101 UJ 


hr. n »k i~, Con0, «t between rules of soelety & 
branch. 1-Loa c „ v. Coucv (1007), 122 L. T. Jo. 


Hect. 4.— CONTENTS OF RULES. 

Sec 1800 Act, s. 0 (3), Sched. I. 

Collecting societies.] — See Collecting Societies 

t. 1-10 f^rt^S. C ° 8 - ACt * 18U0 (C ’ 


Sect. ri.—VAUDITy. 

socU ln rules » ** «ect. 0, sub- 

Effect of registration — Antecedent Irregularities 
in procedure cured.j-^Ve Nos. 68, 87,poJ^ 

8Ub i® ct of arbitration — Under 
National Insurance Act, 1911 (c. 65), s. 67.1— 

(l) The approval of the rules of a registoml 
friendly society by the comrs., followed by their 
registration under 1896 Act, s. 13, cures every 
antecedent informality or irregularity in the 
procedure or at the meeting by or at which such 

Uwliar„,^ Pted -. (2) , No ^estion «^ 8, the 

illegality of the rules of an approved friendly 
society can properly be made the subject of an 
arbn. under National Insurance Act, 19U (c. 65), 
s. 07. It is not a matter of domestic administra- 
tion.— /2c Quinn & National Catholic Benefit 
A Thrift Society's Arbitration, f 192 11 2 Ch 
318 ; 91 L. J. Ch. 237 ; 126 L. T. 179. 

National Health Insurance, sec Work <k 
I/ABOUB. 


70. .] — (1) Information under Friendly 

Societies Act, 1865 (c. 63), s«. 24, 41, against an 
officer of a friendly society at Bradford, charging 
him witli having misappropriated £40 of I he money 
of the society. Most of the rules of thj society were 
legitimate rules of a friendly society; but rule 18, 
s. 6, was ; “ Any officer being discharged from 
employment for holding offices if ho sign the 
vacant book each day, shall bo paid at the rate 
of wages he was receiving when discharged, such 
remuneration to continue till lie receive employ* 
ment ; ” s. 7 : “ Any free or nou-fruc member or 
members leaving his or their employment under 
circumstances satisfactory to the branch or 
executive council shall be entitled to the sum of 
15s. per week ; " s. 9 ; 41 An> member refusing 
work from private objections, mless he can show 
sufficient reason to a committee of a majority of 
the members at the next brand meeting, shall bo 
suspended from donation until liter he has been 
employed ; " rule 25, s. 2 ; “ In the event of an 
application to the executive comnittco from other 
trades for assistance, the gonerd society shall 
obtain information respecting the efciuo, At on the 
executive committee oeing satisfied as to the 
genuineness of the cose, shall grant stfb assistance 
as the slate of the funds warrants, oi^o case 
may, in their opinion, deserve ; ” rule 3b*» 1 1 
I hero shall be an equalisation every twe?P 
months, ending with the last meeting night in* 
IJec., of that portion of the funds of the society 
winch has not been personally invested, such 
equalisation to be in proportion to the number of 
members in each branch.” It was stated in 
evidence by one of the members : “In caso of 
sickness 12*. per week is allowed ; when drawn 
out of shop, or turned off for being member of 
society, full wages or 15*. is allowed. In case of 
strike at a particular place, 4c funds ex- 
hausted, the members would not contribute, 
except annually to an equalisation fund. Wo 


PART XL SECT. 5. 

•• JVhert contravening statute — 
Sale of medicine — “ Purchasing mem - 


rule authorising the 
of medicine to “purchasing member* *• 
i» not authorised by Friendly Societies 


Acts, 4c are a violation of Medical Act. 
1 890, §, 07. — Carroll r. Shillinolaw 
( 1 90o). 3 C. L. It. 1 099. — A US. 



298 Friendly Societies. 


Sect, p. —-Validity. Sect. 6 : Sub-sects. 1, 2, 3, 

have monthly reports. Strikes are reported. 
Members of our society would not be allowed to 
go to places where there are strikes if we can 
prevent them. We would give a member £2 or 
£3 to send him somewhere else. If he were out 
of work at Bradford, rather than a man should 
go to Keighley, if a strike was on, we would grant 
money to send him a thousand miles another 
way. We can pay this money at our discretion. 
We would send men to Halifax or Leeds, pay 
their railway fares, & keep them on, if it should 
be a case satisfactory to the branch. The execu- 
tive council can give money to strikes on any 
trade. Any sensible man can see from our 
monthly report where there are strikes, & where 
to avoid. If I am on strike, or we draw men out, 
& money is paid to me or them by the society all 
such payments are trade privileges, & justified by 
the rules. Our society has nothing to do with 
ordering work to be done by the piece.” The 
justices dismissed the information on the ground 
that the rules of the society as shown by the 
evidence were illegal, & in restraint of trade, & 
that tho society was not within 18 & 19 Viet, 
(c. 63), s. 44 : — Held : (Oockburn, C.J., & 
Mellor, J.) the evidence showed that the rules, 
in practice, tire applied so as to render tho funds 
of the society available for the purpose of sup- 
porting strikes, by allowing sums of money to 
workmen waiting employ, in order to prevent 
them from se 'king work in districts where men 
are on strike, fc also by giving assistance to other 
branch associ is. in whose districts strikes are 
going on ; th fese purposes are not of a friendly 
society, but of a. trade union, & such as are illegal 
as being in restraint of trade, according to Hornby 
v. Close , No. 6l), ante , & the justices were right ; 
(Hannkn & IIAyks, JJ.) strikes are not neces- 
sarily illegal ; & ^Lhere was nothing in the evidence 
to show that the funds of the society had ever 
been applied to the support of illegal strikes ; no 
obligations in restraint of trade were imposed by 
the rules, & tho Society was not shown to be 
established for an illegal purpose ; & the decision 
of the justices was Vrong. 

(2) In determining the question whether a 
society is entitled to the protection of Friendly 
Societies Act, 18>55 (c. 63), ss. 24, 44, tho ct. is 
bound to look jfiot only to the rides themselves, 
but also to tfre conduct & operations of the 
society & must treat it not according to what it 
professes to bte, but according to what it. practically 
is. — Farreia v. Close (1869), L. It. 4 Q. B. 602 ; 
10 B. & &. 553 ; 38 L. J. M. 0. 132 ; 20 L. T. 802 ; 
33 J* I\ 517 ; 17 W. Ii. 1129. 

— Am to ( 1 ) Could. Swain© v. Wilaon (1880), 
24 Q. B. I). 252 ; Bussell r. Carpenters & Joiners Amal- 
gamated So©., (1010) 1 K. B. 506. Held. IL r. Stainer 
(1870). 30 L. J. M. C. 64 ; Oosney v. Bristol Trade Sc 
Provident Soc.. (1000] 1 K. B. 001. Am to (2) Retd. 
Old v. Hobson (1800). 6 T. L. It. 161 ; BosseU v. Car- 
penters & Joiners Amalgamated 800 ., 110101 1 K. B. 
506. QtneraUu, Mentd. Mogul S.8. Go. v. McGregor, 
Gow (1880), 23 Q. B. D. 508. 

71. Other rules legal.] — Where the 

general objects of a society are legal, as in the 
case of a provident society the object of which is 
the relief of members when disabled by age or 
accident or when out of employment, the fact 
that some of its rules are illegal as being in 
restraint of trade does not constitute the society 
an illegal society, or prevent a member from 


recovering a sum of money payable to him under 
a rule of the society which is not illegal. 

Buies made for the bond fide purpose of pro- 
tecting the funds of such a society irom claims, 
which may be avoided, are not illegal because 
they are incidentally to some extent in restraint 
of trade, provided that their provisions go no 
further than is reasonable & necessary for that 
purpose. — Swaine v . Wilson (1889), 24 Q. B. D. 
252 ; 59 L. J. Q. B. 76 ; 62 L. T. 309 ; 54 J. P. 
484 ; 38 W. R. 261 ; 6 T. L. H. 121, C. A. 

Annotations : — Consd. Cullen v. El win (1904), 90 L. T. 
840. Arid. Goznoy v. Bristol Trade & Provident Soc., 
(1909) IK. B. 901. Diitd. Bussell v. Carpenters & 
Joiners Amalgamated Soo., [1910] 1 K. B. 506. Reid. 
Chamberlain's Wharf v. Smith, [1900J 2 Ch. 605 ; Bayer 
v. Carpenters & Joinors Amalgamated Soo. (1902), 19 
T. L. It. 122 ; Burke v. Amalgamated Soo. of Dyers, 
11906] 2 K. B. 583. Mentd. Howden v. Yorkshire Miners' 
Assoon., (1903] 1 K. B. 308 ; Osborne v . Amalgamated 
Soc. of By. Servants, 11911] 1 Ch. 540 ; Kelly v. National 
Soo. of Operative Printers (1915), 113 L. T. 1055 ; Evans 
v. Hoathoote, (1918] 1 K. B. 418. 

Societies registered under Trade Union Acts, 
see Trade & Trade Unions. 

72. Provision against claims by members 
leaving of own accord — Not contrary to public 
policy — Enlistment in Royal Forces.] — Joyce v. 
Ebury (Lord), No. 140, post. 


Sect. 0.— ALTERATIONS. 

Sub-sect. 1. — In General. 

Validity of rules .] — See Sect. 5, ante. 

Necessity for registration of alterations.] — See 

Sub-sect. 7, post. 

Consent of members to .] — See Sub-sect. 4, post. 

73. Must be In accordance with law — Altera- 
tion In place of meeting.] — A friendly society was 
established in 1832 under the Acts then in force 
relating to friendly societies. In 1858 ite rules 
were amended, & were certified by the registrar 
under 18 & 19 Viet. c. 63. Rule 1 mentioned ita 
name & place of business at L. By rule 92, no 
new rule shall bo made nor any of the rules 
4t amended, altered, or rescinded, unless with the 
consent of a majority of the members present at 
a general meeting of the society specially called 
for that purpose.” By rule 93, in case ot any 
alteration in the place of meeting, written notice 
shall be sent to the Registrar of Friendly Societies, 
etc. In 1865 the annual general meeting of the 
society was held in M., & on the same day & at 
the some place a special general meeting was held 
for the purpose of rescinding the existing rules & 
making new ones. These meetings were convened 
by the president & secretary. Resolutions were 
passed at the special general meeting rescinding 
the existing rules & making new rules, by one of 
which the committee were empowered to change 
the principal office of the society, either occa- 
sionally or permanently, should the interest of 
the society seem to roauire it. Upon application 
for a rule for a mandamus to the Registrar of 
Friendly Societies to certify the new rules, ho 
Bt&ted that he refused because be was of opinion 
that, until the place of meeting of the society was 
by a resolution of the society at a proper meeting 
called for that purpose changed from L., no 
meeting of the society elsewhere than in L. could, 
conformably to law, make new or alter the 
existing rules of the society, k that in the notice 
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convening the meeting & the rules passed there 
divers matters seemed to him in point of law 
objectionable, . & he referred to them : — Held : 
an alteration in the place of meeting could only 
be made at a meeting of the society legally con* 
vened, & therefore the rules made at the meeting 
summoned by the president & secretary at M. 
were void. — R. v. Tidd Pratt (or Pratt) (1805), 
6 B. & S. 672 ; 29 J. P. Jo. 388 ; 122 E. R. 1343. 

Special resolutions & meetings.]— See Part XIV., 

poet. 


Hub-sect. 2. — Must be in accordance with 

Rules. 

Alterations must be within powers of society.] — 

See Sub -sect. 3, post. 

74. Notice of proposed alteration — Sufficiency 
of.] — Bawden v. Tepper (1843), 1 L. T. O. 8. 407. 

75. Omission to give calendar 

month's notice.] — Pltf. was a member of a branch 
of a friendly society, & by the rules of 1900 he 
was entitled to certain benefits. The rules 
provided that they could only be altered by a 
resolution of the annual meeting or conference, & 
that notice of a proposition must be sent to every 
local secretary one month before the meeting. 
In 1914 the central committee gave notice of a 
proposed alteration, which would have prevented 

ltf. from being entitled to the beneffts in question, 
ut this notice was less than a calendar month by 
a few days. In an action by pltf. for a declaration 
that he was entitled to the benefits fixed by the 
rules of 1906 defts. relied on a resolution passed 
in pursuance of the above notice, & contended 
that the rule as to a month’s notice did not apply 
to. propositions put forward by the central com- 
mittee, but only applied to those put forward by 
a local meeting : — Held : the rule as to notice 
applied to propositions emanating from the 
central committeo as a provision for reasonable 
notice could not be implied & it could not have 
been the intention that with regard to such 
propositions no notice at all should be necessary, 
&, as the required notice had not been given, 
pltf. was entitled to the benefits in question. — 
Orton v. Bristow (1916), 32 T. L. R. 129, 352, 
C. A. 


Hub-sect. 3. — Must bk within Powers of 

Society. 

Alterations must be in accordance with rules.]— 

See Sub-sect. 2, ante. 

76. Rules not providing for alterations -No 
power to alter to member's disadvantage— Without 
consent.] — Soutkr v. Davies, No. 88, poet. 
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77. Power to alter with consent of majority — 
Independent of statute.] — Smith r. Galloway, 
No. 83, post. 

78. Variations as to deductions & contributions 
due.] — Birmingham & Midland Money Society, 
Ltd. v. Kino (1907), 124 L. T. Jo. 181. 

79. Transfer of sum to pension fund - Pensions 
within objects of society*] — A friendly society, at 
a general meeting specially called, altered Us rules 
for the purpose of authorising a transfer of money 
from the actuarial surplus to a pension fund, Jc 
passed a resolution that £50,000 should bo so 
transferred. There was nothing in the unaltered 
rules which prohibited what was done at the 
meeting. It was necessary under the rules of 
tho society, that a new or altered rule should be 
registered before it was acted upon. The above 
alteration was not registered till after the resolu- 
tion transferring the funds had been passed : — 
Held: (1) there being nothing in the rules to 
prevent the society from altering the rules as it 
had done, & the provision of pensions being 
within the objects & statutory constitution of the 
society, such alteration of the rules was good ; 
(2) a failure to comply with a formality such as 
registering the alteration of the rules before 
acting upon the rules as altered, was a matter of 
which the el. would only take notice at the 
instance of a clear majority of the memlwrs of the 
society. — Kmmopp v. Hiuhton (1911), 28 T. L. R. 
129 ; sub nom. Kihkhoit v. Hkiuhton, 56 Hoi, Jo. 
161 ; uffd. sub nom. Kikhopj* t\ Uiojiton (1912), 
28 T. L. R. 493, C. A. 


Sub-sect. 4. — Consent of all Members. 

80. Whether essential.) — Meriden Union 
Guardians v. Brown (1892), Diprose & Gammon, 
353. 

No provision for alteration in rules.] 

Soutkr v . Davies, No. 88, post. 

82 . Rule authorising voluntary winding up 

— On resolution passed by majority.]— Where by 
its original rules a friendly society was unable to 
pass a resolution for a voluntary winding up, but 
where at a subsequent meeting it was purported 
by the unanimous vote of those present to create 
a new rule that a resolution for voluntary winding 
up could be carried if passed by a majority of two- 
t. birds, & where subsequently such a resolution 
was passed by such a majority under the alleged 
new rule : — Held : in the absence of evidence that 
the new rule was ratified by the acquiescence of 
all the members of the society, such new rule was 
ultra vires , A an order for compulsory winding up 
was accordingly made . — Re Tkan Friendly 
Society (1913), 58 Sol. Jo. 234. 


PART XI. SECT. 6, SUB-SECT. 2. 

t. Amendment at variance vrith 
— Irregularity of vote. J — Motiou to 
continue until trial an injunction 
restraining deft, society from putting 
into force an amendment to deft.’* 
constitution passed by Grand Lodge 
of deft, providing for an Increased 
tariff of insurance rate* : — Held : the 
amendment purporting to be paused 
by Grand Lodge was too great a varia- 
tion of the notices sent to the sub- 
ordinate lodges to be valid, ft, as t be 


vote taken thereon was not taken in 
accordance with the requirements of 
the constitution, it was a nullity.— 
Gordiker r. Ancient Order of 
United Workmen (1912), $3 O. W. K. 
863 ; 4 O. W. N. 549 ; 0 D. L. It. 491. 
—CAN. 

PART XI. SECT. 6 # SUB-SECT. S. 

u. Transfer of branch moneys to 
central fund.) — The Grand Lodge of 
O. 5c 8. (New Zealand) of the Ancient 
Order of Droids, registered under 


Friendly Societies Act, 1900. resolved 
to make amendment* to their rules 
the main purpose of which was to 
effect the consolidation into one fund 
of the Sick 5c Funeral Funds of the 
several lodges which were branches of 
Grand Lodge, 5c to placo the con- 
solidated fund under the management 
5c control of Grand Lodge : — Held : 
the proposed amendment was pro- 
hibited by a. |0 (2) of the Act. - 
Cuff v. 1IkyanT (1914), 33 N. Z. L. H. 
1307.— N.Z. 
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Sect. Q.— Alterations : Sub-sects. 4, 5, 6, 7 dr 8.] 

Dissolution of societies.] — See Part XXII., 

Alteration affecting rights of members to 

benefits.] — See Part XIII., Sect. 3, sub-sect. 2, B., 
post. 


Sub -sect. 5. — On Whom Binding. 

83. Members — When passed by majority — 
According to rules of society.]— (1 ) A rule of a 
friendly society made at a time when Friendly 
Societies Act, 1855 (c. 63), was in force provided 
that “ No new rule sliall be made, nor any of the 
rules herein contained or hereafter to be made 
shall be amended, altered, or rescinded, unless 
with the consent of a majority of the members 
present at a general meeting ” : — Held : that rule 
of itself conferred an independent power of altering 
the rules of the society, wliich power survived 
notwithstanding the repeal of the Act. 

(2) A person became a member of a friendly 
society at a time when the rules of the society 
contained a general provision that the rules might 
be altered. After he had become entitled under 
the rules to a benefit from the funds of the society 
in the nature of a superannuation allowance, A 
whilst ho was in actual receipt of it, the rules of 
the society were so altered as to have the effect 
of depriving him of that benefit in case of a 
breach by him of the altered rules. To such 
alteration of the rules he did not assent except in 
so far as the fact of joining the society which had 
a general power of alteration constituted an 
assent : — Held : he was bound by the alteration. 

Where the only contract between the society k 
the member is the original contract under which 
ho became a member, A that, as is the case here, 
provides for alteration of the rules, he is bound 
by any subsequent alteration that may be made 
within the power of alteration, whatever the 
extent of that alteration may be (Wright, .1.). — 
Smith r. Galloway, [1808] 1 Q. B. 71 ; 77 L. T. 
466; 46 W. It. 264 ; sub nom. He Smith k 
Galloway, 67 L. J. Q. B. 15, 1). G. 

Annotation : — As to (2) Reid. MeKlltstrlm r. Bally maoelUgott 

Co-operative Agricultural & Dairy Hoc., 1 ID 19 J A. C. 

648. 

Whether consent essential.! -See Sub-sect. 4, 
ante. 


84. Surety oi member — Whether liability dis- 
charged.] — Birmingham & Midland Money 
Society, Ltd. v. King (1907), 124 L. T, Jo. 181. 

88. On branch — Alteration after notice of 
secession — Before expiry of notice.] — Gutberlet 
v. Woolgar (1898), Report of Chief Registrar of 
Friendly Societies (Parliamentary Papers, Vol. 
91), 32. 

Secession generally, see Part XX., Sect. 3, 

post. 


Hub-sect. 6. — Temporary Amendments. 
See 1916 Act, s. 2. 


Sub-sect. 7. — Registration op Alterations. 

See 1896 Act, s. 13. 

Registration of rules, see Part XI., Sect. 2, ante. 

86. Power to refuse registration — New rules 
showing illegal objects.] — Re Middle Age Pen- 
sion Friendly Society, No. 405, post. 

87. Acknowledgment of registry — Whether con- 
clusive as to vaUdlty of alterations.] — (1) The cer- 
tificate of the barrister pursuant to 4 & 5 Will. 4, 
c. 40, 8. 4, that the rules of a friendly society are 
in conformity to law, renders the certified rules 
absolutely binding upon all persons interested 
therein, & precludes such persons from afterwards 
raising any question as to the regularity of the 
mode in which they were made. 

(2) Where an amendment of the rules of a 
friendly society lias received the barrister's certifi- 
cate, under above Act, such amendment is valid, 
though there has been no resolution of the society 
in compliance with the enactment of 10 Geo. 4, 
c. 56, s. 9, or with the rules of the society in- 
corporating that sect. 

(3) By the altered rules of a friendly society, 
three trustees were to be chosen, of whom one was 
to be the treasurer, k the property of the society 
was vested in them. The society appointed 
three persons to be trustees, k a fourth person to 
be treasurer : — Held : this was a violation of the 
rules, which precluded the three trustees from 
suing a former treasurer appointed under the old 


PART XI. SECT. 6, SUB-SECT. 6. 

a. A/rm/wra. J — Action on a bene- 
ficiary certillcnto dated Oct. 18, 1890, 
iwaui'd by delta., incorporated under 
Benevolent Societies Act, It. 8. O. 
1877, c. 107, to nltf., conditioned that 
he should comply with the const it u- 
tiou, rules, or orders governing. " or 
that might thereafter lie enacted by 
dofts. to govern, the tinier A its bcnctlt 
funds," & by which defts. agreed that, 
on Pltf. attaining the age of 70, which 
ho had douc, they would jmy out of 
the total disability fund, " In accord- 
ance with the law's governing such 
fund." sums not exceeding a certain 
amount : — lieM .* the constitution of 
defts. having been duty altered in 1900 
In respect to a beuetleiary claiming 
on the ground of having attained the 
age of «0 years, from what it was in 
when pltf. ’a certificate was 
. in such way as to diminish 
the amount pltf. was entitled to, ho 
was nevertheless bound by the altera- 
tion, A could only recover in accord- 


with it. — D oiihjk r. Dominion 
Council of Koyal Templars of 
Tkmtkkanck (1902), 22 C. L. T. 321 ; 
4 O. L. K. 423 ; 1 O. \V. It. 486.— CAN. 

b. Nominees .] — Faluc v. MacEwkn 
0 881). I. L. It. 7 Calc. 1 ; 8 C. L. R. 
677.— IND. 

o. .] — Stevens r. Bedford 

(1898), I. L. It. 22 Bom. 461.— IND. 


PART XI. SECT. S, SUB-SECT. 7. 

S7 i. A cknoxrledffment of rraistry — 
Whether conclusive as to validity o, 
alterations.] — The Full Ct. expressed 
a unanimous opinion that the Ccr 
tifleate of the Itegfstrar of Friendly 
Societies under Friendly Societies Act, 
s. 8, is conclusive as to the regularity 
of the proceedings of the order in 
making an alteration in a rule ; & that 
such certificate need merely certify 
that the specified alteration " Is is 
conformity with law." — Montoomeri 
r. Fox (1900), 2! N. 8. W. Eq. 1*7 ; 
17 N. S. W. W. N. 108.— A US. 


87 ii. .] — Brosnan v. 

Trait (1903), 29 V. L. It. 280.— AUS. 

87 ill. .] — Acknowledgment 

of registry is only conclusive that the 
things which might lawfully be done 
have been done, 6c has not the effect 
of declaring that a thing which could 
not be lawfully done has been lawfully 
done ; the ct. can examine into the 
validity of a rule made by a friendly 
society, notwithstanding the acknow- 
ledgment of registry* — C arroll c. 
Shilukulaw (1906), 3 C. L. It. 1099. 
—AUS. 

•7 Iv. — — Butler r. 

Si’Ki nomount Dairy Society, 11906) 
* I. It. 193.— 1R. 

87 v. .) — A friendly 

society passed a resolution whereby 
the probationary period of entrants 
was reduced from three years to one 
year, & this alteration of the society’s 
rules was certified by the Registrar 
of Friendly Societies to be In con- 
formity with law. In an notion of 
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■Bulbs. 
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rules for money of the society in hia hands. — 
Dewhurst v. Clarkson (1854), 3 E. & B. 194 ; 
2 0. L. R. 1143 ; 23 L. J. Q. B. 247 ; 23 L. T. 
O. 8. 109 ; 18 J. P. 535 ; 18 Jur. 093 ; 2 W. R. 
199; 118 E. R. 1114. 

Annotations : — As to ( 1) Apld. Rosenberg v. Northumberland 

Bldg. Soo. (1889), 29 Q. B. D. 373. Oonsd. Osborne v. 

Amalgamated Soo. of Ry. Servants, [1909] 1 Ch. 103. 

Apld. Re Quinn & National Catholic Benefit 8c Thrift 

Soo., [1921] 2 Ch. 318. Retd. It. t>. Tidd Pratt (1865), 0 

B. 8c 8. 672 ; Laing v. Reed (1869), 39 L. J. Ch. 3, n. ; 

Re Durham County Permanent Benefit Bldg. Soo.. 

Davis's Case, Wilson's Case (1871), 41 L. J. Ch. 124; 

Souter v. Davies (1895), 39 Sol. Jo. 264. 

88. .] — (1) Friendly Societies Act 

1875 (c. 00), s. 6, does not impliedly re-enact 
Friendly Societies Act, 1855 (c. 63), s. 27, & thus 
empower societies formed prior to 1850 to alter 
their rules. Unless, therefore, the rules make 
provision for their alteration they cannot be 
altered except by consent of all the members. 

(2) The mere fact that amended rules have 
been registered does not preclude the ct. from 
inquiring into the power of a society to make 
such amendments. 

(3) The basis of these societies is a contract 
between the members ; &, apart from any Act 
of Parliament, if they contract together, & if their 
rules contain no power of alteration, those rules 
are binding on each member, & each member is 
entitled to the benefits which they give him, 
unless ho agrees to an alteration (Wills, J.). 

(4) Whatever power of alteration then' may be, 
it cannot enable the society to repudiate* an existing 
debt vested in a member unless he has agreed to 
be bound by the alteration (Wright, J.). — 
Souter v. Davies (1895), 39 Sol. Jo. 201 ; 15 R. 
201, D. C. 

Annotation : — As to (1) Diftd. Smith r. Galloway, [1898] 

1 Q. B. 71. 

Whether conclusive as to nature of society.] 

— See Nos. 202, 216, post . 

88 . Effect of omission to register — Whether 
old rules remain In force.] — A friendly society en- 
rolled its rules in 1794, under 33 Geo. 3, c. 51. 
In 1804 alterations were made in them, but, by a 
neglect for which the society was not to blame, 
the altered rules were never enrolled. They were, 
however, acted upon, & the original ones disused, 
till 1835, when the omission to enrol was for the 
first time discovered. On motion for a mandamus 
to justices to hear the complaint of a member who 
had been expelled in 1836 : — Held : (1) the rules 
as altered could not legally be acted upon ; (2) it 
was at least doubtful whether the original rules 


continued in force, 8 c , consequently, the ct. could 
not issue a mandamus to the justices, but must 
leave appet, to his remody in equity. — R, r. Godol- 
phin (Lord) (1838), 8 Ad. 8c Kl. 338 ; 3 Nov. 8c P. 
K. B. 488 ; 1 Will. Woll. 8c II. 451 ; 7 L. J. M. 0. 
104 ; 112 E. R. 865 ; sub nom. It. t\ Cambridge 
JJ., 2 J. P. 601 ; 2 Jur. 013. 

Annotation :—As to (2) Di*td. R. r. Cotton (1850), 15 Q. B. 
569. 


00 . 


*.] — The rules of a friendly 


society, established in 1817, were duly made 8c 
confirmed at quarter sessions under 33 Goo. 3, 
c. 54. Afterwards some new rules were made, 
but they were neither made nor confirmed in the 
manner required by sect. 3 of the statute. One 
of such new rules altered the amount of entrance 
money, & another the amount, of weekly allowance 
to sick members. A sick member, who had 
entered the society since the making of the new 
rules, & had occasionally received relief under 
them, summoned the stewards to petty sessions 
for non-payment of a weekly allowance under the 
new rules. The justices dismissed the complaint 
on the ground that the old rules had been aban- 
doned, 8c that the new rules were void, 8c that the 
society, therefore, was no longer within tins 
statute so as to give the justices jurisdiction : - 
Held : (1) the new rules being void, the old rules 
were not atTected by them ; (2) the justices had 
jurisdiction to order payment of a weekly allow- 
ance under the old rules, 8c this, (hough the 
specific claim made by the summons was under 
the new rules ; 8c the ot. made a rule absolute, 
under Justices Protection Act, 1848 (c. 41), s. 5, 
requiring them to hear 8c determine the case. — 
K. v . Cotton (1850), 15 Q. B. 509 ; 4 New Mag. 
this. 108 ; 4 New Sess. Gas. 291 ; 19 L. J. M. 0. 
233 ; 15 L. T. O. S. 276 ; 14 J. P. 543 ; 11 Jur. 
788 ; 117 E. K. 575. 


91. .] — He Meredith 8c Whit- 

tinuham, No. 295, post . 

92. Action by trustees under new rules — 

Not maintainable.] — Battky r. Townkow, No. 
J00, post . 

93. Alterations acted upon before regis- 

tration.] — Kiuhopp v . Highton, No. 79, ante . 


8. — Effect ok, on Members’ 
to Benefits. 

See Part XIII., Sect. 3, sub-sect. 2, II., 


reduction of the minute of meeting 8 c 
of the certificate, brought by a minority 
of the society ’.—Held : the Registrars 
certificate, though essential to the 
validity of the society’s rules, was no 
bar to challenge of them in a court of 
competent jurisdiction. — Davie r. 
Counton Friendly Society (1870), 
43 Sc. Jur. 54. — SCOT. 

d. Refusal of Registrar to register 


— Mandamus. ] — The correct procedure 
for bringing before the ct. of appeal 
the refusal of tbo Registrar of Friendly 
Societies to register rules of a district 
of a friendly society Is by an applica- 
tion for a rule In the nature of a 
mandamus, according to the English 
practice. — Re Friendly Societies 
Act, 1882, Otaoo, etc. odd Fellows 
r. Friendly Societies Reoistrar 
(1898), 17 N. Z. L. U. fl.~ N.Z. 


PART XI. SECT. 6, SUB-SECT. S. 

s. Effect on widow's riohts -Whether 
’trospeetlvf. 1 — Alterations under 10 
oo. IV. of rules & rates of previously 
elating friendly societies do not alTeet 
ldowa whose rights have emerged 
rior to such alterations. “Caithnjwmi 
[joiiland Friendly Society v. 
[•Millan (1834). 13 Hh. (Ct. of Hess.) 
J5 ; 10 Fae. Coll. «7. SCOT. 
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Friendly Societies. 


Part XII- 

Sect. 1.— TRUSTEES. 

See 1890 Act, 88. 25, 34, 44, 47, 49-51, 53-55, 87, 
94, A Schcd. 1. 

94. Powers of trustees — When not members — 
To control society in alteration of rule.] — Hull. v. 
M‘Farlane, No. 297, poet . 

As to alteration of rules, see Part XI., Sect. 6, 
anti 5. 

95. To preserve property of Juvenile 

branch.] — Kudo v. James, No. 409, post. 

96. Liabilities of trustees — For Improperly 
dividing funds.]- Cox v. Jamkh (1882), Diprose A 
Gammon, 282. 

Annotation :— ] Retd. Winter v. Wilkinson, [1915] 1 Cb. 317. 

97. .]— Holmeh v . Taylor (1889), 

Hiprose A Gammon, 285. 

99, ,] — scorr v . Evans (1895), 

Diprose A Gammon, 500. 

99. As sureties— On a promissory note.] 

— Birmingham A Midland Money Society, Ltd. 
v. Kino (1907), 124 L. T. Jo. 181. 

100. Appointment of new trustees — Under new 
rules — Not duly registered.] — An action cannot be 
maintained by the trustees of a benefit society 
elected under new regulations agreed to by the 
members unless these regulations have been con- 
firmed by the Quarter sessions, although the 
original rules of t he society were enrolled in pur- 
suance of 33 Goo. 3, c. 5i. — Battky v . Town row 
( 1814), 4 ('amp. 6, N. 1*. 

101. Transfer of funds.] — He Friendly 

Bocikty, No. 216, post. 

102. — .]— Hodges v. Walk, No. 210, 

post. 

Statutory offences by officers .] -See Part XIX., 
Sect. 1, post. 

Legal proceedings by A against.] -See Part 
XIX., Sect. 3, post. 

Vesting of property in.J ~.SYc Part XV., Sect. 4, 

Liability of persons receiving subscriptions 
— A managing affairs of unregistered society — 
To account as trustees.]— Nee No. 17, ante. 


Skit. 2. TREASURER, SECRETARY AND OTHER 

OFFICERS. 

Act, as. 25, 35, 54, 55, 100, A Sched. I. 

Priority of noddies on bankruptcy of officers, 
r Part VIII., Sect. 2, ante . 


-Officers. 

103. Who may be treasurer — Appointment of 
two persons.] — Sharp v. Warren, No. 304, poet. 

104. Appointment of banking company.] — 

(1) An incorporated banking co. cannot be the 
treasurer of a friendly society within Friendly 
Societies Act, 1875 (c. 00). 

(2 ) A banking co. acted as treasurers of a friendly 
society. A claim for priority in the winding up 
of the bank in respect of money of the society 
lodged in the bank was rejected. A winding up 
is* not an insolvency within sect. 15 (7 ) of above 
Act. 

(3) Semble : if a friendly society omit to take 
from its treasurer security in accordance with the 
Act A its rules, the right to priority given by above 
sub-sect, is lost. — Re West op England A South 
Wales District Bank, Ex p. Swansea Friendly 
Society (1879), 11 Oh. D. 7(58 ; 48 L. J. Oh. 577 ; 
40 L. T. 551 ; 43 J. P. 637 ; 27 W. R. 590. 

Annotation : — As to (3) Apld. John O’Gaunt Lodge of Odd- 
fellows v. Roll (1883), Diproso & Gammon, 67. 

105. Appointment of new treasurer — Liability of 
old treasurer .] — Re Lord Hill Friendly Society 
op Odd Fellows (1838), 2 J. P. 84. 

106. Validity of.] — By the rules of a 

friendly society, enrolled uuder the 10 Geo. 4, 
c. 56, the power of electing a treasurer A other 
officers, was vested in a committee of eleven. At 
a meeting of the committee, at which ten of the 
members only were present, the eleventh not 
having received notice, deft., the former treasurer, 
was removed, A pltf. appointed in his stead, by a 
majority of votes : — Held: the election was void, 
although the absent committee-man had, for a 
considerable period, ceased to attend the meetings, 
A had intimated an intention not to attend any 
more, A although deft, himself had demanded a 
poll* — Rohbrts v. Price (1847), 4 C. B. 231 : 16 
L. J. 0. P. 169 ; 9 L. T. O. 8. 54 ; 11 Jur. 352 ; 
136 E. It. 494. 

Moneys held by treasurer as “ bailee.’ 9 ] — See 

Building Societies, Vol. VII., p. 463, No. 53, 

107. Removal of seeretary — Whether court will 
reinstate by mandamus — Office not of permanent 
nature.] — As a mandamus to reinstate a person in 
an office only lies where the office, A its tenure, are 
of a permanent nature : — Held : it was not an 
available remedy for the secretary of a benefit 
society, who had been dismissed, Dy a resolution 
of a meeting of the society. — Evans v. Heart op 
Oak Benefit Society (1866), 12 Jur. N. S. 163. 

See Crown Practice, Vol. XVI., p. 314, Nos. 
1254-1256. 


PART XII. SECT. 1. 

of 

A copy of resolutions 

ittg trustee* of a society rrgistorvd 
uuder Friendly Societies Statute, 
1365, ft. 16, in yr»w4/fld«, but not con- 
clusive evidence of the appointment, — 
KtNO e. Fulton (1876), 2 Y, L. U, 
ItML-AUS. 

PART XU. SECT. S. 

of secretary Of 


branch — Power of district committee to 
ofder delivery of books of branch .) — 
The Glasgow District * 
Committee of the Auoient 
Fore* tern, in the excreta of its jurisdic- 
tion, under the rules of the Society, 
pronounced an award removing A., a 
branch secretary, from office, expelling 
him from the society. Sc calling upon 
him to deliver the books of the Order 
i» bi* possession to the district secre- 
tary : — Held : the District Arbitration 
Committee having Jurisdiction to 
deprive A. of office had, as incidental 


thereto, Jurisdiction to order delivery 
of the books to the district secre tar y 
although the boqks might be the 
property of the branch. — Glasoow 
District op Ancient Order or 
Foresters r. Stevenson (1899), 2 F. 
(Ct. of Sees.) 14. — SOOT. 


h. Agent — Power to give list of 
members to rival society — After severance 
of connection.) — Held : a person who 
had been the agent of a friendly society 
was not entitled after he had left the 
society’s service to give written lists 
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Part XIII.— Membership. 


108* Position of steward— Extent of control of 
oommlttee.] — Garner v , Shelley, No. 253, post, 

109. Whether a male servant — 

Workmen’s club.] — Solomon v. Cropper (1898), 
79 L. T. 301 ; 62 J. P. 758 ; 15 T. L, K. 2 ; 42 
Sol. Jo. 851. 

Annotation ; — Retd. Whiteloy v. Burns, [1008] 1 K. B. 705. 

Medical officer — Whether society liable for negli- 
gence of.] — See No. 114, poet. 

Legal proceedings by & against.] — See Part 
XIX., Sect. 3, post . 

Offences by officers.] — See Part XIX., Sect. 1, 
post. 

Duty to call meeting — When served with requisi- 
tion duly signed by members.] — See Nos. 194, 195, 
post. 


AND SECURITIES TO SECURE 

RENDERING OF ACCOUNTS AND PAYMENTS 

DUE* 


See 1896 Act, 8. 54. 

110. Effect of (at! re to take security — Loss of 
right of priority on bankruptcy of officer.] — lie 

West of England A South Wales District 
Bank, Ex p . Swansea Friendly Society, No. 
104, ante, 

j — £<#, further , Bankruptcy, Vol. 

IV., p. 473, Nos 4268-4270. 

“ Officers In reoelpt or charge of money.”] — See 

Bankruptcy, Vol. IV., pp. 471472, Nos. 4251- 
4263. 


Part XIII.- 

Sect. 1.— NUMBER OF MEMBERS ESSENTIAL. 

” Seven persons at least.”] — See 1896 Act, 
s. 9 (1). 


Sect. 2. — CAPACITY. 

Married woman.] — See 1896 Act, s. 8 (1) («), (6). 
See , generally , Husband & Wife. 

Minors.] — See 1896 Act, s. 30 ; 1908 Act, s. 2. 
See, generally , Infants. 


Sect. 3. — RIGHTS OF MEMBERS. 

Sub-sect. 1. — In General. 

111. Right to recover back deposits — Purposes 
of society changed — Dissentient member.] — Where 
a co. or benefit co. is formed, & afterwards it is 
agreed that the purposes of the co. shall be changed 
from their original objects, that will not entitle a 
dissentient member to recover back his deposits 
in an action. — Milner v, Rhoden (1851), Cox, 
M. A 11. 532 ; 18 L. T. O. 8. 98 ; 15 J. P. 772 ; 
sub nom . Itc Milner v, Rhoden, Exp , Milner, 15 
Jur. 1037. 

Annotations : — Mentd. II. v, City of London Court Judge & 

Steamer Michigan (1890), 6 T. L. R. 364 ; XL v. 

Southampton County Court Judge Sc Fisher (1891), 65 

L. T. 320 ; 1L v. London JJ. (1895), 64 L. J. M. C. 100. 

112. Right to vote — Sufficiency of Interest In 


Membership. 

land — Annuity charged on property of society.] — 

A., being a member of a benefit society, was 
entitled to an annuity of more than £10 a year 
“ out of the funds of the society,” if the property 
wero sufficient to admit of it. The income of 
the society arose partly from real property vested 
in trustees, & partly from contri nut ions A fines 
paid by the members. The funds of the society 
were sufficient to pay all the annuities in the 
current year, & if each annuity were apportioned 
between the income derived from the real property 
A from other sources, the part payable out of 
income derived from real property would be more 
than £5 : — Held : claimant hod no direct interest, 
legal or equitable, in the lands belonging to the 
society, & was not entitled to a county vote, as a 
freeholder for life under Representation of the 
People Act, 1867 (c. 102), s. 5 (1). — Robinson v . 
AlNGE (1869), L. R. 4 0. P. 429 ; 1 Hop. A Colt. 
193 ; 19 L. T. 644 ; 33 J. P. 300 ; 17 W. R. 317. 

113. Right to Inspect books of society.] — 

Moffatt v, Taunton (1891), Diprose A Gammon, 
307. 

See 1896 Act, s. 40. 

114. Right to medloal attendance — Whether 
society liable lor neglect of medical officer.] — 

Barnkb v , Lincoln Oddfellows’ Medical 
Assocn. (1895), 99 L. T. Jo. 217. 

115. Attachment of debt due by society to 
member— -Failure to give notice of withdrawal — In 
accordance with rules.] — Cowley v . Taylor, 
Ackers, Garnishees (1908), 124 L. T. Jo. 569, 
D. C. 


of the members of the society to 
officials of a rival society. — Liverpool 
Victoria Legal Friendly Society 
v, Houston (1900), 3 F. (Ct. of Hoes.) 

42.— SCOT. 


PART XIL SECT. 8. 

k. Liability of surety-] — Mere 
negligence, even If gross, on the part 
of a creditor, unaeoompanied by 
positive acts of concurrence in the 
defalcation of the debtor, will not 
discharge the surety, A Is no ground of 


equitable defence. — Madden ». McMul- 
len (1860), 13 I. C. L. XL 305.— IR. 

PART XUX. SECT. 3, SUB-SECT. 1. 

I. Right to pension — Member forced 
to resign. 1 — The rales of resp. police 
pension society provided that every 
applcn. for a pension should be 
fully gone into by the board of 
directors. Sc that any member entitled 
thereto, who is dismissed from the 
police force or is obliged to resign, 
shall have his case considered by the 


board Sc his right thereto determined 
by a majority. On an application for 
a pension by applt., who had been 
obliged to resign, the board, without 
any Judicial incralry into the cir- 
cumstances, resolved to refuse the 
claim, “ seeing that he was obliged to 
tender his resignation " : — Held : this 
resolution was void Sc of no effect. — 
Lapointe v. L ’Association dk Bikn- 

r AIHANCB ET DM RETRAITK DE LA 
Police de Montreal, [1906] A. C. 
535.— CAN. 

m. Right to recover damages from 
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Sect, 3 . — Rights of members: Sub-sects . 1 & 2, A. f 
B C. <fc P.] 

Loans to members.] — See Nos. 205 — 208, post. 

Withdrawal of deposits — Necessity for notice — 
Garnishee proceedings against society.] — See No. 
376, post . 

Right to supply of copies of the rules.] — See 
1806 Act, s. 38. 

Right to supply of copies of annual return.] — 
See 1896 Act, s. 39. 

Accumulation of surplus of contributions.] — 

See 1896 Act, s. 42. 

Rights of militiamen A volunteers.]— AVe 1806 
Act, b. 43. 

Limitation of benefits .] — Sec Sub-sect. 2, E., 

post. 

Alienation of right to payments on death — 
Whether nomination essential.] — See Sect. 4, sub* 
sect. 2, A., post . 


St:u-8K<T. 2 .— Riout to Benefits. 

A. When Right arises. 

116. During 44 sickness M — Member becoming 
Insane.]— By the rules of a friendly society, after 
payment of a year’s subscription, “ any member 
shall receive 8*. per week during any sickness or 
accident that may befall him, unless by rioting or 
drunkenness ” : — Held : insanity was “ sickness ” 
within tin* society’s rules.— Burton r. Kyden 
(1873), L. It. 8 Q. B. 295 ; 42 L. J. M. C. 115 ; 
28 1,. T. 408 ; 37 J. 1*. 003 ; 21 W. K. 503. 

Annotation Mentd. Yoike r. Yorkshlte lnsco., 11918] 
1 K. 11. 092. 


Societies. 

-.] — Church v. Great Southern 

Sick & Burial Society (1890), Diprose & Gam- 
mon, 306. 

118. On 44 disablement from work ” — Natural 

decay.] — Itesp., over eighty years of age, belonged 
to a friendly society, one of the rules of which 
provided that every member, after paying a certain 
amount of contributions, falling sick, lame, or 
blind, or otherwise disabled from work, should be 
entitled to receive a certain weekly amount 
from the funds of the society for sixteen weeks, if 
his illness continued so long, & half pay for the 
remainder ; & another provided that where a 

member fell sick, lame, or blind, he was to give 
notice to the stewards with a certificate from the 
surgeon of the society, stating the cause of his 
indisposition. The surgeon of the society certified 
to applts., stewards of the society, that resp. 
“ continued unable to work by reason of natural 
decay.*’ Heap, drew sick pay for some weeks ; 
then applts. refused to allow him any more, holding 
that tne certificate did not entitle him to receive 
it : — Held : incapacity to work arising from 
natural decay, as the result of old age, did not 
entitle resp. to sick pay under the society’s rules. — 
Dunkley v . Harrison (1887), 50 T. 060 ; 61 
J. P. 788. 

119. On inability to follow 44 customary em- 
ployment ” — Law clerk serving as collector.] — 

Manchester Law Clerks’ Society v . Wilson 

(1888), 4 T. L. K. 405 ; 52 J. P. Jo. 276, D. C. 

B. How affected by Alterations in Rules. 

Alteration In rules generally.] — See Part XI., 
Sect. 0, ante. 

Whether consent of members necessary — To 


- Violation of rule* by office- 
l*arer.\~Held : the fund* of a friendly 
society were liable in damage* to a 
member for a wrong done to him 
through violation of the Hoelety’* 
rule* by it* otfleo-boarvrs. - Blue v. 
Went Kilhuhu-; Fnkk Oahdknkkh 
H nUlKTY (IHflll), i Maepb. (Ct. of Sens.) 
1042. — SCOT. 


PART XIII. SECT. 3. SUB-SECT. 2. — A. 

n. I hiring " sickness •- Majority vote 
a condition itreoetlctU.)— IlrmiKM v . 
HtCNKV<>|«KNT IKIHII SOCIETY, 21 l\ L. T. 

Mtt. CAN. 


o. - — - it Milt of on assault — 
Member prorokHng assault.) — Pltf. hav- 
ing Itoen disabled from doing work for 
twelve day* by sickness claimed alek 
pay from deft, society, to which all 
roe* due by him a* member had been 
duly paid. The sickness wn* caused 
by an assault committed upon 1dm 
for which he had given some provoca- 
tion : -Held : the mere fact of hi* 
having given such provocation did not 
doharhim from receiving hi* sick pay. — 
Aarons r. Exckiimoh Hhnwit So- 
tUKTT (1893). 10 s. V. 164. — 8. AP. 


p. On taking certain 

AU steps bncunls attaining 

essential. J— Where the constitution of 
a benevolent society provides that 
Ixmeflcdary certificate* may bo granted 
to persons who take a certain degree, 
all the step* laid down in the consti- 
tution in connection with the taking 
of that degree must be complied with 
before any beneficiary certificate* 
can be legally ls*ucd.— 1>rvin« r. 
Royal Tkmplab* or 
<mik «0 A. R. S50. — CAN. 


On 


in mean' 
In lHSt the Holler Force of 


Hamilton CHt-ahlitdicd a l>cnctlt fund, 
to provide for a gratuity to any incm- 
Ihu* n'Hlgtdng or Indug imuipaeituted 
from length t»f wrvkx* or injun'. & 
to the family of any member dying in 
the service. Each mem tier of the 
force contributed a percentage of hi* 
pay for the pur pones of the fund, 
& one «t the rule* provided a* follow* : 
'* No money to l>c drawn from the 
fund for any purpose whatever until 
it reach the sum of eight thousand 
($8,000) dollar* ** : — llt UI : in ease of 
a member of the force dying before the 
funtl reached the said mini, tho gratuity 
to hi* family was merely huh pended, & 
wo* payable as soon as that amount 
was rooliMod.--MtLt.Ktt r. Hamilton 
I'OUI’K llKNKKtT FUND (1898), 28 

58. V. It. 475. — CAN. 

r. On total disability - -Or attaining 
age of sccenty years.) - A benevolent 
society’* certificate provided for pay- 
ment to pltf., upon nia total disability 
or upon his attaining tho ago of seventy 
years, out of the total disability fund, 
in accordance with the laws governing 
the fund, sums not exceeding in the 
$1,000. In his application, 
upon which tho certificate was founded, 
pltf. gave hi* age as fifty-four, when it 
was In fact fifty -five, the latter age 
being within tho ago allowed for 
entrance, A tho assessments A fees 
chargeable being the same for both 
ages. I’ltf. attained the age of 
seventy on Dec. 10, 1809, A brought 
this action on May 15, 1900, asking for 
payment of $1,000: — Held; tho cer- 
tificate was binding, A pltf. was 
entitled to payment thereunder upon 
in fact attaining the age of seventy, 
but the " laws governing the fund '* 
applied though not act out, A under 
them pltf. was entitled at the time of 
action brought only to a benefit of 
-H amo hove r. Royal Templars 


of Temperance (1901), 22 C. L. T. 

1 : 318. C. It. 385.— CAN. 

s. Sustained in execution o f 

duiy.)-~liy rule 32 of tho rules A regu- 
lations of a police benefit fund, it was 
provided that whore a lnombor " In 
the execution of duty ” received such 
injury as “ in tho opinion of the police 
colors.” permanently incapacitated 
him from service in tho police force, 
he should receive a pension. Pltf., 
a policeman, while vaulting over a 
wooden horse in a gymnasium, this 
licing part of a manual exercise 

K rescribed, received an injury whereby 
o was permanently incapacitated 
from further servioc in the force : — 
Held : the injury was one sustained 
by the policeman in the execution of 
duty, but whether the permanent 
incapacity was tho result of suoh 
Injury was a matter for the con- 
sideration of tho poiioe comm., A the 
action was not maintainable. — G um - 
mkrson v. Toronto Pouce Benefit 
Fund (1905), 11 O. L. 11. 194; 6 
O. W. R. 581 ; 6 O. W. R. 517.— CAN. 

t ** Tvn months after date of first 
payment — The 12th rule or bye-law 
of the relief society established in 
connection with the mince of the 
Dominion Coal Co., provided that, 
” No member shall participate in the 
benefits of the society until two full 
months after the date of his first 
payment ” : — Held : a member was 
absolutely excluded from any participa- 
tion in the benefits of the society in 
case of illness or accident happening 
within the period of two months, A 
that the right to participate only arose 
In oases whero the inability to work 
was due to causes arising after the lapse 
of the two months. — McDonald v. 
Dominion Coal Co. Rxuxr 
(1903), 36 N, 8. It. 15.— CAM. 
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alterations In rules.]— Sec Part XI., Sect. 0, sub- 
sect. 4, ante . 

120. When member has not consented — Right 
to sick pay.] — Davis r. Bird (1881), Diprose & 
Gammon, 537. 

121. .] — Prince op Wales Lodge, 

Independent Order op Oddfellows, Kingston 
Unity v. Shields District, Independent Order 
op Oddfellows, Kingston Unity Officers 
(1883), Diprose & Gammon, 538. 

122. No power of alteration in rules.] — 

Souter v . Davies, No. 88, ante . 

123. Where rules stipulate for notice.] — 

Powell v . Tokeley (1900), lteport of Chief 
Registrar of Friendly Societies (Parliamentary 
Papers, Vol. 112), 134, D. C. 

124. Where member has agreed to be bound — 
Rule excluding him from benefits.] — Dixon i\ 
Thompson (1891), Diprose & Gammon, 46, D. C. 

125. .] — Stooke r. Mutual Provi- 

dent Alliance (1891), Diprose & Gammon, 195, 

d. e. 

Annotation Consd. Smith r. Galloway (1897). 77 L. T. 4C9. 

126. Rule diminishing benefits.) — Smith 

v. Galloway, No. 83, ante. 

127. Where right has become vested Not 
affected by alterations.] — Caundlk v. Bingham 
(1879), Diprose & Gammon, 537. 

128. — -.] — Ritson r. Dobson, No. 291 , 

post. 

129. Where alteration not made in accordance 
with rules — Insufficiency of notice.] — Orton r. 
Bristow, No. 75, ante. 


C. When in Receipt of Poor Law Relief. 

See Divided Parishes & Poor Law Amendment 
Act, 1870 (e. (il); Poor Law Amendment Act. 
1879 (c. 12) ; Outdoor Relief (Friendly Societies) 
Acts, 1894 (c. 25), 1904 (c. 32) 

130. Whether society liable to contribute.] — 

Atcham Union Guardians v. Prince of Wales 
Lodge, Manchester Unity Independent Order 
of Oddfellows (1877), Diprose A Gammon, 317. 

131. Rules must be regarded —Omission to give 
notice.] — St Leonard’s, Shoreditch, Guardians 
r. Marshall (1892), Diprose & Gammon, 3 Id. 

132. ~ ~ Lunatics excluded from benefits.] - 

Dewsbury Poor Law Union Guardians r. 
Thornton (1878), Diprose A Gammon, 351. 

133. — - A member of a friendly 

society became insane A chargeable to the union, 


& was sent to the county lunatic asylum. The 
guardians applied to justices under Divided 
Parishes & Poor Law Amendment Act, 1876 
(c. 61), s. 23, for an order on the trustees to pay 
out of the arrears of his annuity the cost of his 
maintenance in relief of the union. The trustees 
opposed the order on the ground that the rules 
forbade them to so apply these funds, & the 
annuity was needed for the member’s family. 
The justices made the order, but refused to issue 
distress warrant : —Held : the justices were bound 
to issue the warrant, for the trustees ought to 
have appealed or applied to quash the order ; & it 
was now no defence that the order was invalid 
or made without jurisdiction. — R. v. Hwindon JJ. 
(1878), 12 .J. P. 407. 

134. Although rules made to evade 

the statute.] — The rules of the L. Friendly Society 
provided that when a member was entitled to 
sick pay, he should cease to bo so entitled when ho 
became an inmate of a workhouse or a lunatic 
asylum. The guardians of 0. Union having 
relieved a member tvs a pauper lunatic : — Held : 
the guardians’ claim under Divided Parishes Ac 
Poor liiiw Amendment Act, 1876 (c. 61), 8. 23, 
had been excluded effectually by the rule of the 
society, though such rule had been made to evade 
the statute. — Gaimtoii Union v. Cleaver (1891), 
56 J. P. 503. 

135 . — . ~ Jurisdiction of justices.) -It. v . 
Richardson, No. 231, post. 

Disputes, see Part XVII I., post. 

136. Benefits due on death of member - Right 
of guardians to Only sums due in member's life- 
time.] — Merthyr Union Guardians r. Phillips 
(1802), Diprose Ac Gammon, 354. 

137. As against person nominated.] — 

Cardiff Union v. Banks Ac Neels, No. 163, post . 

Payments on death generally, see Sect. *1, post . 

138. Application of Divided Parishes & Poor 
Law Amendment Act, 1876 (c. 61) — Registered 
or unregistered societies.] - Merthyr Tydvil 
Guardians i\ Cambrian Lodge (1881) 15 J. 1'. Jo. 
220 . 

Unregistered societies generally, see Part III., 

ante. 

l>. Forfeiture of Rights. 

139. Non-compliance with rules— Full period of 
payments not completed - Failure of collector to 
call on change of member's address.J -0., the 
husband of resp., was a subscriber in applt. 
friendly society. By the rules of the society a sub- 
scription for a period of twenty-six weeks entitled 
the subscriber to a “ half benefit & it was the 


PART XIII. SECT. 8, SUB-SECT. 2. — D. 

a. Xon-comptiance with ruUn na- 
tter joining anoUter ordtr.) — O. was 
a member of Ct. Maple of clefts.* 
order, & wan insult'd under the endow - 
incut provisions thereof for $1,000. 
This ct. left the order in a l»odj, A 
ioined another order of Foretitera, Si 
it was in consequence suspended. On 
Joining the new order it was 
that O., who was in ill-health Si 
gone to California, should be taken 
Insured with the others. By the 
of defts.* order members of 
ots. in good standing at 
were, on application within thirty 

J. — VOL. XXV. 


to receive a card of member- 
ship A be entitled to the endowment, 
provided they paid oil assessments as 
they foil due. Si affiliated with another 
lodge of the order. On his return freon 
California, O. was prevented from 
uffiliattng with another et. By the 
endowment eertltttate the $1,00(1 was 
>ayable to the widow, orphans, or 
of <>,, tc by Indorsement 
thereon (J. din-cted the amount to be 
paid to pltf., the widow Held i the 
widow was entitled to nteover the 
amount Si the fact of o. being a 
member of another order did not i pm 
facto deprive him of his rights <8t 
membership of defts.’ order. -Oatju* 


r. iKPKI’KNPKNT OllDKIl OF 

(18H1J, 4 O. It. 536.—CA H. 

b. of right of for- 
feiture by -Hokton v. Pko- 

vi mm a j, Uhoviiucjut 

17 O. It. 301. — CAN. 

o. - - Waiter must t*c 

pleaded.] —A member of a benefit 
assoc ti. died while suspended from 
membership tor non-payment of assess- 
ments. In an action by his widow for 
the ainouut of his benefit ocrtlfloatu 
It was claimed that the forfeiture was 
waived : — Held: the waiver not having 
been pleaded it could not be relied 
on as an answer to the pica of non- 
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Sect, 3 . — Rights of members: Sub-sect. 2 , D. & E. 

8edL 4; Sub-sects. 1 & 2, A . t ft., ('. & DJ 

duty of the collecting agent of the society to 
collect subscriptions from the members. C. 
subscribed for eleven weeks from Jan. 17, 1881, 
& then changed his residence, & the collector did 
not call for his weekly payments. No further 
sums were ever paid by 0. down to Kept. 20, 1881, 
when ho died. His widow, resp., claimed £11 5s. 
as “ half benefit, 0 &, on the society refusing to 
>ay it, preferred a complaint to a police magistrate 
or the metropolitan district, who made an order 
upon the society to pay the amount claimed. The 
society appealed field : the magistrate was 
wrong, & the non-compliance with the rules of the 
society on the part of the person represented by 
resp. was a bar to the recovery of the sum claimed, 
At the alleged default on the part of applt. society 
could not cure the defect in the title of claimant. — 
Taylor v. Collins (1882), 48 L. T. 108, 1). 0. 

140. - - - Person leaving society of own accord 

Enlistment in Royal Forces.] - IMtf.’s husband 
had been an employee of a co-operative society 
At a member of a provident fund in connection with 
it. The rules of the fund provided that in case of 
the death of a member his nominee or legal 
personal representative won to be entitled to a 
sum of money, but that no person leaving the 
society’s employment of his own nceord should 
have any claim upon the fund. In Kept. 1911, 
pltf.’s husband enlisted in the army on the terms 
of a notice issued bv the society that on his return 
from military service he would Ik* re-employed 
by the society, or if he was not lit for the society’s 
service lie would he allowed to go upon the pro- 
vident fund. In Oct. 11115, he was killed on 
active service. In an action by his widow against 
the trustees of the fund to recover benefits in 
accordance with the rules: field: though plt-f. 
would have been entitled to recover the benefits 


Societies. 

claimed if her husband had remained in the 
service of the society & had remained a member 
of the fund until his death, yet his contract of 
service did not continue after his enlistment, & 
as the provision with regard to the loss of benefits 
on leaving the society’s employment could not be 
held to be contrary to public policy merely because 
pltf.’s husband had left the society’s employment 
in order to enlist, pltf . was not entitled to recover. — 
Joyce v. Ebury (Lord) (1916), 33 T. L. It. 145, 
D. 0. 

Annotation : — Raid. Stretch v . Scout Motor Co. (1918), 
62 Sol. Jo. 451. 

E. Limitation of Benefits . 

Sec 1890 Act, 8. 41, as amended by 1908 Act, s. 3. 


Sect. 4. — PAYMENTS ON DEATH. 

Sub-sect. 1. — Validity op Policies. 

Life Insurance generally.] — See Insurance. 
Whether policies assignable without nomination.] 

— See Sub-sect. 2, A., post, 

141. Whether ordinary life insurance business— 
Within Friendly Society Acts.] — Kklsall v . Tyler, 
No. 255, post. 

See, now , 1896 Act, s. 8 (1) (b). 

142. Necessity for insurable Interest.] — Brown 
r. Freeman, No. 153, fwst. 

143. Premiums paid by person with no in- 
surable interest— False declaration as to relationship 
with deceased —Suspicious conduct.] — Kobinson 
A c Pate v. Iajyal Philanthropic Friendly 
Society’s Trustees, Robinson Ac Poijard r. 
Loyal Philanthropic Friendly" Society’s 
Trustees (1905), 119 L. T. Jo. 414. 


payment. - Kniuiit* of Maiapkk.m ok 
this Would r. II ii.uk kii < I sos ). 29 
S. t\ K. 397. CAN. 

d. X otter of assessments • - " Fired 
date*" — Statutory rn/uin meats.) -By 
tho constitution & mint of the society, 
the* amount A frequency of the n**e»s- 
incut* depended on the discretion of 
the governing hoard. Notice of 
mold* was given to the 
merely hy Insertion In the otliciai 
journal of the noddy, sent hy pout to 
the la*t known address of each member. 
The mien provided that the assessment* 
were to Ih‘ levied on the tirM. day of the 
month, A were to In' paid within thirty * 
one day* thereafter -Held : the 
asecfttunent* could not be regarded a* 
" taiyahle at fixed date* " ; A a*, In 
the cam* of the member whose Man 
waa In question. the noticcis to 
three assessments levied, in the way 
upon the It ret day* of 
mouth*, was lean 
than thirty day*, H. S. O. 1897. 

a. 165, bad not been complied 
with. A no forfeiture or suspension had 
incurred. — lie Si cukmk Lkoion 
KnIUHTW OF ( ‘AN AO V, Ct T N* 

29 O. U. 7U8.— 

CAN. 

. I'aymrui to agent of 
In ait action hy the bene- 
ttattuM in a life in*urancc oer* 
iwueil hy deft*., a friendly 
, to recover inauramo tuoucy* & 
funeral benefit*, ddt*. phodmi that, 
hy ronMUt of tlw* amount of a monthly 
amNwatiumt not havinir lavit naid, the 
uMured wa a not iu good Maximov a* a 
member of the eodety at the time of 
hi* death. & that the certificate 


not tiien iu force. W., the financial 
Hccretury, wa* the person dchipiutcd hy 
the hocicly to receive payment*: hut 
for a Rieat number of year* member* 
In a certain locality had made their 
monthly payment* to K., who had a 
hook in which the name* of the mem- 
bers were entered, & when a payment 
wa* made trave a receipt Mimed hy 
him (K.) u* financial *eejctary. \V. 
nailed ivjruhirly A: iveeived the money* 
that had been jiuid to K. Held: 
puyment to K. wa*. in the ciivuni- 
*tanee*, payment to W. ; be pltf. wu* 
entitled to recover. — (iURKNKiKLO t*. 
Canadian Ohdkh of Eorkhtf.iw 
(1919). 45 O. L. H. 136 ; 15 O. W. N. 
392. - CAN. 

f. A id ire of default — Service of .) — 
Notice of default before forfeiture of an 
inaurance policy, ua required by 
0»llectinjir SocietJe* be Industrial A»- 
Muraiu'e Comtuvuie* Act, 1896, e. 3, 
1* well *er\'iHi If sent by po«t, addreaoed 
to the aaauretl at hi* laM known place 
o< aluMie. — Mono an r. M'Cllkk, 
11899J 2 1. R. 209. -IR. 

f. X on -compliance % cith.) — 

i v. Camps six (1907), 41 

1. T. 

h. Membership of Faculty a am- 
ditum tnreccdcnt to admission to Society — 
Kroulsion from Faculty — Fffect on 
right to benefits of Society .) — By 
3 Will. IV. c. 64 (1883), the contributor* 
to tho defender society wore in- 
corporated into a society, 8c ©very 
person under 50 years of ago becoming 
a member of the Faculty of Urocuratoni 
of Glasgow was required to become a 
contributor It to continue to subscribe 
** so long as be lives." Only members 


of the Faculty were entitled to become 
contributors. 

By 38 Viet. c. 6, *. 3, it wa* enacted 
that after tho passing of the Act " No 
person shall be obliged or be entitled 
to become a member of tho Society 
or a contributor to the fund." 

Iu 1901, C., a Glasgow procurator, 
who hml Income a contributor to the 
Widows’ Fund in 1870, w-as struck of I 
the roll of the Faculty, & subsequently 
the Widows’ Fund Society declined 
to receive his contributions: — Held : 
while it was a condition of a person 
iK'ing admitted as a member of the 
Society that lie should be a iuetnlter of 
the Faculty, it was not a condition of 
the contract of insurance tbut he 
should continue to be a member of 
that Faculty during his life, be, C. was 
still a contributor. — C olquhoun r. 
Society of Co ntki butoiw to Widows’ 
Fcnd of Faculty of ITiocukatokh 
in Glasgow, (1908) S. C. (H. L.) 10 ; 
45 Sc. L. 1L 454 ; 15 S. L. T. 1049.— 
SCOT. 

PART XIII. SECT. 4, SUB-SECT. 1. 

k. Misrepresentation as to age.) 
Ontario Insurance Amendment Act, 
1889, s. 6, does not apply to benevolent 
societies having an ago limit for 
admission to membership, & where 
a man who was older than the ago 
limited was, owing to his innocent 
misrepresentation as to his ago, 
admitted as a member At given an 
endowment certificate : — Held : the 
beneficiary named therein could not 
recover. — -C krhi r. Ancient Ordkb or 
FOEB8TKRS (1898), 25 A. R. 22. — CAN. 

L Statutory — Friendly 
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144. Innocent misrepresentation by col- 

lector of society — Recovery beck of premiums 
paid.]— A policy of insurance was effected with a 
friendly society on the life of a person in whom 
the person effecting the policy had no insurablo 
interest, & a number of premiums were paid 
thereon. Subsequently, it became known that the 
policy was illegal & void for want of insurable 
interest, & an action for the return of the premiums 
was brought in which it was alleged that fraudulent 
misrepresentations as to the validity of the policy 
were made by the collector of the society. It. 
having been held that there was no evidence of 
fraud on the part of the collector : — Held : fraud 
not having been proved, the premiums paid under 
the policy could not be recovered back, either on 
the ground of money had & received, or on the 
ground that the premiums were paid for a con- 
sideration which had wholly failed. — Kvanhon v. 
Crooks (1911), 100 L. T. 204 ; 28 T. L. It. 123. 

A nnoiaiion Reid. Hughes r. Liverpool Victoria Legal 

Friendly Soc., 11910] 2 K. B. 482. 

145. Whether society estopped from denying 
validity — Representations made by agent — As to 
assignability & validity.] — Robinson 6c Path r. 
Loyal Philanthropic Friendly Society’s 
Trustees, Kobinson & Pollard v. Loyal 
Philanthropic Friendly Society’s Trustees 
(1905), 119 L. T. Jo. 414. 


L. T. 13 ; 66 J. P. 536 ; 50 W. It. 19 ; sub nom. 
he Redman, Wharton r. Redman, 17 T. L. R. 
018; 45 Sol. Jo. 639. 

rf Jon,d * Cardlfl Union Wanks & Neels (1908). 

148. .] — Policies effected uuder the 

Friendly Societies Act, 1875 (c. 60), A, aemble t 
under 1890 Act, are assignable in the ordinary 
way as well as by nomination under the Acts, lie 
Redman , Warion v. Redman , No. 1 47, anle t overd. — 
lie Griffin, Griffin v. Griffin, 11902] 1 Ch. 135 ; 
71 L. J. Ch. 112 ; 86 L. T. 38 ; 60 W. It. 250 ; 18 
T. L. R. 142 ; 40 Sol. Jo. 122, C. A. 

Annotation * : — Comd. Cardiff Union v. Banks & Noels 

(1908), 72 J. 1\ 319 ; Griffiths v. Kcdos Pruvldout. 

Industrial. Co-op. 8oc. f 11911 ) 2 K. B. 276. 

IS. Power to nominate . 

Sec 1890 Act, s. 50 (1). 

149. Member of unregistered society — Payments 
out of contributions by members— Not out of 
society’s funds.] — Harris v. United Kingdom 
Postal 6c Tkleurapii Service Benevolent 
Society (1889), 87 L. T. Jo. 272. 

Unregistered societies generally, sec Part 111., 
ante. 

C. Who may he nominated. 

Sec 1896 Act, s. 50 (3). 


Sub-sect. 2.— Nomination. 

A. Necessity for — Assignability of Policies. 

Sec 1S90 Act, s. 50 (1). 

146. Whether nomination necessary.] — (1) Life 
olicies in friendly societies are not assignable 
y deed, but may he the subject of nomination. 

(2) Where the nomination has never been 
revoked 6c the nominee has died in the lifetime of 
the nominator, the legal personal representative 
of the nominee is entitled to stand in the position 
of the nominee, 6c upon the death of the nominator 
to receive the policy moneys from the society. 
Caddick r. IlRMTON, (1901 ] 2 476, n. ; 68 

L. J. Q. B. 281 80 L. T. 527 ; 47 W. R. 668 ; 15 

T. L. R. 182 ; 43 Sol. Jo. 246. 

Annotations: — As to (1) Folld. He Iledman* Warton r. 
Redman. 11901] 2 Ch. 47J. Overd. He Griffin, Griffin v. 
Giifiin, (1902] 1 Ch. 136. Consd. Cardiff Union r. Banka 
Sc Neels (1908), 72 J. I*. 319. (Imerallu, Mentd. Laurie 
v. West Hartlepool Thirds Indemnity Ahbooii. & David 
(1899). 4 Com. Cas. 322. 

147. .] — Policies effected under Friendly 

Societies Act, 1875 (c. 60), 6c under 1890 Act, 
are not assignable otherwise than by nomination 
under the Acts . — Re Redman, Warton r. Red- 
man, [1901] 2 Ch. 471 ; 70 L. J. Ch. 669 ; 85 


J). To what Sum Nomination may be made. 

See 1896 Act, s. 50(1). 

150. Nomination to £100 — Sum due In excess 
of £100.] -(1) A nomination made by a member 
of a friendly society under Friendly Societies Act, 
1875 (c. 00), s. 15 (3), to an amount not exceeding 
£100 is valid, although the total amount payahlo 
by the society on the death of the nominator 
exceeds that sum. 

(2) Such a nomination is not revocable in any 
manner other than that prescribed by the sub-sect., 
6c therefore is not revocable by a subsequent will 
of the nominator. — Benneit v. Slater, [1899] 
1 Q. B. 45 ; 68 L. J. Q. B. 45 ; 79 L. T. 324 ; 47 
W. R. 82 ; 15 ’J 1 . L. R. 25 ; 43 Sol. Jo. 20, 0, A. 

As to (1) Retd* He Rodman, Warion t»* 

Jh'diimu, (1901] 2 Ch. 471. As to (2) Consd. Caddick t>. 

1 light on, 11901] 2 Ch. 470, n. ; He. Griffin, Griffin v. 
, 1 1 9021 1 Ch. 136; Union v. Bonk* Sc 

(1908), 72 J. V. 319. 

151. .] — Industrial A Provident 

Societies Act, 1893 (c*. 39), s. 25 (1), empowers a 
member of a society registered under that Act to 
nominate any person to whom his property in 
the society shall be transferred at his decease 
“ provided the amount credited to him in the books 
of the society does not then exceed £100 sterling ” : 


Societies Act, 1896, s. C, forbid* 
ins ur an ce for payment on the death 
of any child under 5 yean* of any sura 
exceeding £6. The agent of an 
insurance co. made out a form of 
insurance with rvepect to a child under 

yean of age for £16 10*., stating that 
the child was 12 years of age. There 
wore provisions in the policy limiting 
the powers of agents to bind the co. : — 
Held: the policy is wholly nidi Sc 
void. — C onnors v. London Sc Pro- 
vincial Assurance Co. (1913), 6 

B. W. C. a N. 146.— m. 

rs. JVido%c*’ Fund scheme — Ab- 
sence of provision in event of widow's 
i£«W ; a provision made 


for widows under a widows* fund 
scheme by a friendly society, without 
any notice t>cing taken of what should 
be done in the event of a widow 
marrying again, does not cease on that 
e von t. — 41 moos v. Cctubkhtson 
(1813), 17 Kac. Coll. 137.—500T. 

PART XIII. SECT. 4, SUB-SECT. C. 

n. My clUtdren as directed by my 
-Absence in wilt of reference w 
benefit ccrtiflcuU^Statukry limitation 
to infants . )— A benefit society issued 
a beneffoiary oerUAcate payable to the 
wife of the assured at bis death ; she 
died It he then endorsed on the cer- 
tificate a direction that payment was 


to be made •• to my children as 
directed by my will.** The day before 
his death the assured uiado a will 
by which he directed that the whole of 
his estate should bo divided amongst 
children — there being both adult Sc 
infant children — iu oqual shares, but 
tirade no reference whatever to the 
benefit certificate, or to the moneys 
payable thereunder ; — 1/eld : the in- 
fant children of the assured wore 
entitled to the whole of the moneys, 
by virtue of tho amendment made to 
Insurance Act. 1897, by 1 Kdw, VII. 
c. 21, s. 2 (7 ). — He Bntdk k 
It C. L. T. 299 j 4 O. L. it. 120 ; { 
O. W. R. 461. -—CAN. 

X 2 
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Seel . 4. — Payment s on death: Sub-sect. 2, 2)., E., 
F„ O . <fc ff .] 

— Held : the word 14 then " referred to the date 
of the nomination & not to the date of the 
nominator’s decease, & the power of nomination 
related only to property in the society existing 
at the time of the nomination ; therefore, a 
nomination made by a member in respect of all 
his property in the society at a time when the 
amount credited to him in the books of the society 
did not exceed £100 was good as to the amount 
then standing to his credit, notwithstanding that 
the amount so credited to liiin at his decease 
exceeded £100. — Ecclks Provident Industrial 
Oo-opkuativk Hocikty, Ltd. v. Griffiths, 
11912] A. O. 483 ; 81 L. ,T. K. B. 591 ; 100 L. T. 
405 ; 50 Bui. Jo. 359 ; 28 T. L. It. 299, H. L. 

152. Nomination to sum exceeding £100 — 
Society established before 1850 — Effect of Friendly 
Societies Act, 1850 (c. 115), s. 2.] — Above sect, 
prohibits assurances in friendly societies beyond 
£100. The former Acts contained no such pro- 
hibition Held : an assurance for £199 effected 
subsequently (1852), in a society established 
under the former Friendly Societies Act was valid. 

Testator under Friendly Societies Acts, 1829 
(c. 60), Ac 1834 (c. 40), effected a policy of assurance 
on bis life in a sum of £499 19s., payable on his 
decease to his widow ; Ac if none, to his exors., 
administrators or assigns. All previous Acts 
relating to friendly societies were repealed Ac 
consolidated by Friendly Societies Act, 1850 
(e. 115), At assurances in favour of relations were 
limited to the sutn of £100, but the rights of part ies 
under former Acts were preserved. Testator 
paid the premiums till his decease, & died indebted, 
leaving his widow surviving : —Held : in a suit 
by creditors, the policy was good, though it 
exceeded the sum of £100, At the widow was 
entitled to the sum assured ; but the money must 
bo paid Into ct., as the wife, as administratrix, was 
found indebted to the estate of testator. — Clayton 
r. Owen (1802), 31 Boav. 285 ; 0 L. T. 802 ; 8 
Jur. N. S. 1117 ; 51 K, K. 1148; su6 now. He 
Owen, Clayton r. Owen, 31 L, J. Ch. 825; 10 
W. U. 770. 

b\ Amount jxtyable to Nominee. 

153. Nomination of creditor — Debt reduced In 
nominator's lifetime — Nominee entitled to entire 
benefit. j — (l) A dobtor, at the request & expense 
of his creditor, insured his life for £400, being less 
than ho then owed the creditor, in a benefit 
insurance society, Ac nominated his creditor as the 
person to receive the amount. The debt was 
reduced to £314 ; tho debtor died, As the creditor 
received the £400 : — Held : tho debtor's adminis- 
trator was not entitled to recover the balance 
Wvotid the £314 from the creditor. A claim for 
this purjH'kse was dismissed, Ac, on an undertaking 
by deft, not to enforce his debt against the debtor's 
estate, with costs. 


(2) Qu . : whether 14 Geo. 3, c.^ 48, prohibiting 
insurances by persons having no interest, applies 
to benefit insurance societies constituted under 
the Friendly Societies Acts. — Brown v. Freeman 
(1851), 4 De G. & Sm. 444 ; 64 E. R. 900. 

Annotation: — As to (1) Reid. Bruce v. Garden (1869), 5 

Ch. App. 32. 

F . Formalities of Nomination . 

See 1896 Act, s. 56 (1). 

154. Delivery of nomination — To society's 
secretary.] — Hughes v. Hardy (1885), Diprose 
Ac Gammon, 402. 

155. Requirements of society’s rules — Admis- 
sion of nominee In member's lifetime.] — By 56 

Geo. 3, c. Ixxiii., the Customs Annuity Ac Bene- 
volent Fund was directed to be raised for the 
conditional benefit Ac relief of widows, children, 
Ac other relatives of the officers Ac other persons 
employed in the department of Customs in 
England ; Ac it was provided that rules Ac 
regulations should be made for the formation of 
such fund, Ac directors Ac other officers appointed 
who were to have the management of the same. 
Tho code of rules, etc., which was in force at the 
time of the execution of the following instrument 
was dated July 28, 1836. The rules then made 
rovided (inter alia) that the admission by the 
irectors of a nominee of a subscriber should take 
place during the lifetime of such subscriber ; 
Ac that the subscriber should have power to direct 
by any instrument in writing, etc., to be deposited 
with the directors, or by his will, that the whole 
capital money insured or forthcoming at his death 
should be paid, in any manner he might think 
proper, for tho benefit of his widow, children, or 
relatives, or of his nominee who should have 
been duly admitted. J. 1\ was in July, 1826, 
admitted os a subscriber to the fund for the sum 
of £1,200. In Mar. 1840, a letter was sent from 
the 44 fund office " to J. 1\, in which his attention 
was drawn to the rules of July, 1830, Ac acquainting 
him that if he gave directions by will as to the 
manner in which the sum insured was to be 
appropriated at his death, he must make specific 
mention of his insurance in the Customs Fund ; 
that 44 relatives," used in the rules, included only 
relations by blood, Ac not sons-in-law or daughters- 
in-law ; Ac if he had disposed of his insurance to 
a son-in-law, or to any other party who was not 
a relation by blood, the directors must at his 
instance, during his lifetime, admit him his nominee, 
to entitle him to receive the sum set apart for 
his benefit. On Oct. 6, 1845, J. I'., in pursuance 
of the rules, duly signed an instrument in writing, 
in which he directed that the whole of the capital 
money forthcoming at his death should be in- 
vested in the purchase of 3 per cent, stock, Ac 
the interest applied for the benefit of his wife 
during her life, if she should survive him, Ac at 
her death the stock should be divided between his 
two daughters B. Ac C. in equal proportions ; Ac 
in the event of either of them marrying Ac leaving 
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o. Itfftuirtmeni* of 
—tienrjiciary to be namtd in 
— A oerUttoate lamed by * bone5rolcut 
society in favour of an unmarried man, 
declared tho sum therein mentioned 
to he payable to Ida exon*. The mice 
of the society required tho benoAelary 
to be named In the cpllttaate, 4c In 
default provided for payment to 
certain named relation* of t he member. 


or hi* next of kin, or to the bene- 
ficiary fund of tho aooioty : — Htld : 
this wm not a legal appointment or 
declaration of tho fond under the 
statute k rules of the aooioty, that 
the fund did not paaa to the member'* 
exon, under hia will, 4c neither creditor* 
nor legatee* could claim it, but the 
oaae moat be looked upon aa one of 
default of appointment ft the money 
applied aa directed by the rule*. — 
Johnston ». Catholic Mittal 


Benkvolkvt Asbocx. (1897), 24 A. IL 
68.— CAN. 

p. - — Waiver by society .] 

— The rule* of a friendly aociety 
directed that on the death of a member 
a levy of la. should be made on all the 
member*, to be paid to the nominee 
of the deceased, whose name should 
be submitted to the secretary before 
a card of membership was supplied. 
The card of membership & rule book 
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issue, then her or their respective shares to her or 
their children respectively ; & in case both his 
daughters should die without issue, then over to 
his son C. P. J. P. directed, that if he survived 
his wife, the whole sum forthcoming should be 
paid to his daughters B. & C. or their children, or, 
to his son O. P. This instrument was in Oct. 1845, 
deposited by J. P. with the directors of the fund, 
& he died in Dec. 1855. In May, 1852, J. P. by 
will bequeathed all his estate & effects unto his 
daughters B. & C., & appointed them extrices., 
but he made no specific mention of the fund, 
which at his death amounted to nearly £5,000. 
The wife of J. P. died in 1847, & O. P. died intestate 
& unmarried in 1851. B. & C. applied to the 
directors for payment to them of the fund, but 
were informed that C. G., who in Nov. 1820, 
intermarried with L. P., another daughter of J. P., 
had given notice to the directors not to pay 
it to them. C. G. alleged that by an indenture of 
Aug. 13, 1832 (after reciting that on his marriage 
no settlement was made, but that upon the treaty 
for such marriage it was agreed that upon the 
decease of J*. P., C. G. & L. his wife should take 
a share, equal with J. P.’s other daughters who 
should be living at his decease, of & in all his 
property), J. P. covenanted with O. G. & L. his 
wife, that they, or such of them as should be 
living at his decease, should immediately after his 
decease take a share equal to his other daughters 
of all the property which ho might be seised or 
possessed of, or in any manner entitled unto or 
interested in, at the time of his death ; & also 


that he would forthwith make his last will In 
writing, whereby ho would give, devise, & bequeath 
all his property in such manner as to effectuate the 
intentions thereinbefore expressed, & would not 
revoke or alter such will. L. G., tlio wife of C. G. 
died in 1852. The capital money was, under 
10 & 11 Viet. e. 90, paid by tho directors of the 
fund into ct. On pet ition presented by B. & 0. : — 
Held : the covenant of J. P, did not affect tho 
particular fund in question, as it was not a part of 
his general estate, & therefore the claim of 0. G. 
must be rejected ; &, under the instrument of 
nomination, B. & 0. wore, in the events which had 
happened, entitled to take the fund absolutely. — 
He Powell’s Trusts op Insurance in the 
Customs Annuity & Benevolent Fund (1850), 
2 Jur. N. S. 799. 

156. .] — He Phillips’ Insurance, 

No. 172, post, 

157. Technical Irregularity In nomination 

— Discretion of governing body.] —Hannay v. 
Horner, No. 171, post, 

O, Persons entitled on Death of Nominee, 

158. Nominee’s legal representative.] — Cad- 
dick v. IIicmTON, No. 140, ante . 

//. Revocation or Variation of Nomination . 

Nee 1890 Act, r. 50 (4) & (5). 

159. Revocation by will — Must be communl- 


hfttl boon supplied to Q. without his 
furnishing the name of his nomlnoo. 
in both of these he nominated pltf., 
but tho nominations were not signed, 
dated or witnessed. A document was 
also found on tho doath of Q., signed 
hut neither dated, nor witnessed, 
addressed to tho secretary nominating 
pltf. : — Held : by supplying the card 
of membership the assocn. hod waived 
any obligation to furnish the name of 
a nominee. — Biumacomdk v. C.G.R. 
Mutual Am Ahso on., Wehtkrn 
Hyhtkm (1910). 20 C. T. It. 117.— 
8. AF. 

q. Statutory rcQuirrment — Nomi- 

nation must be signed by member — 
Whether “ mark ” sufficient.] — Held: 
a nomination authenticated by a 
member’s mark only 8c by the signa- 
tures of two instrumnntary witnesses 
was not a writing under hand within 
Friendly Societies Act, 1 896, s. 66 < 1 ), 
5c being of a testamentary character 
& unsigned it was of no force or elTect 
in law. — Morton v. French, 119081 
8. O. 171: 45 Sc. L. It. 126 ; 15 

S. L, T. 517.— SCOT. 

PART XIII. SECT. 4, SUB-SECT. 2.— O. 

r. Assignee for value — Priority 
over children of nominee. J — Interpleader 
issue to determine the ownership of 
insurance money on the life of Ithoder 
paid into ct. by Royal Arcanum 8c 
claimed by pltf. as administrator of 
lt.*s estate or as next friend of the 
infant children of L. Sc by deft, as 
assignee for value by endorsement on 
policy. L., an adopted daughter, was 
the original beneficiary named in the 
certificate 8c on her death in 1909 it 
bad been assigned to deft. : — Held : 
while under the rules of the Royal 
Arcanum the infant children of the 
beneficiary named in tho policy would 
take the benefit thereunder, yet 
under Ontario Insurance Act, s. 151 (3), 
which was of paramount authority, 
deft, was entitled. — Fidelity Trust 
Go. t, Buchner (1912), 22 O. W. it. 
72; SO. W. N. 1208: 26 O. L. R. 
367 ; 5 D. L. R. 282.— CAN. 
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s. Expression of intention to vary 
— Accornjtanicd by delivery of cer- 
tificate .] — An endowment certificate 
issued by a benevolent society to a 



contained a provision that should 
there be any change In the name of 
tho payee, tho secretary should ho 
notified, 8c an indorsement thereof 
made on tho certificate. Tho mem her 
subsoqucntly married, when he In- 
formed his wife that ho would have the 
certificate changed, os bo intended it 
for her, giving her tho certificate 
which she deposited in a trunk used by 
both in common, ho continuing to 
pay the premium :— Held : this was 
not sufficient to displace the terms of 
tho contract ns manifested on the face 
of tho certificate. — Simmons v. Him- 
MONH (1893), 24 O. R. 002.— CAN. 

t. Herooation by will — Must be 
in accordance with society's regula- 
tions.) — Pltf*. were exors. of tho will 
of M., a member of tho Order of 
Scottish Clans, who had held a cer- 
tificate of membership entitling tho 
beneficiary named therein to the sum 
of 62,000, payable on M.’s death. 
By tho rules of the society no member 
could assign his “ boqueathment cer- 
tificate ” nor would any assignment t>e 
recognised by the society. The name 
of M.*s father, deft., bad been inserted 
in the certificate by his request. After 
the date of the certificate 8c during the 
lifctlmo of M., the boqueathment 
laws of tho society were amended, so 
as to provide that at tho death of a 
member in good standing tho amount 
of the bequeathment should be paid 
to tho wife, affianced wife, or relative 
of, or person dependent upon, such 
member, a* designated in hi* bequeath- 
ment certificate. By hi* last will 
M. appointed pltf*. a* hi* executors 
8c trustees. Sc directed that his life 
insurance money should be paid to 
them for the purpoee of carrying out 
the trusts of the will ; 6c about the 


same time he indorsed a memo- 
randum on tho bequeathment cer- 
tificate revoking the former direction 
as to the payment of the Insurance 
due at his douth, & authorising 5c 
directing such payment to be made 
to pltfs. : — Held : in a ease of a society 
having objects 8c a constitution 
similar to those of the society in ques- 
tion, the member lias no interest in 
the fund raised or to bo raised, but 
merely a power to appoint an object 
to receive the same, which power 
must be exercised in accordance with 
the regulations of the society ; A deft., 
the beneficiary named in tho certificate, 
was entitled to tho money, as against 
the exors. of dooeosod's estate. — 
Lkadlay v. McUkkuou (1800), 11 
Man. L. R. 9.— CAN. 

a. -.J — The proceeds ' of 

a life Insurance certificate insured had 
mode payable to his wife, but by his 
will insured made other provision for 
her, 5c directed that tho money in 
question should fall into 5c form part 
of his general estate : - Held : tho will 
did not operate as a good appointment 
of tho fund under the rules of the 
society, which did not allow such 
appropriation : that the direction of 
tho will eoulu not oiwrate ko as to 
make the money part of tho general 
estate ; 5c that tho widow was en- 
titled to it.. — He Andkhhon** K»tatk 
(1906), 3 W. h. R. 127; 10 Man. 
L. It. 177. — CAN. 

Testator's bene- 
ficiary certificate in the Canadian Order 
of Chosen Friend* was expressed to bo 
payable to his wife in the manner 8c 
•abject to the condition* set forth in 
tho laws governing tho life insurance 
fund. Those laws prevented a mem- 
ber diverting the benefit to any one 
not related to or dependent upon him 
unless there were no such person, 8c 

S rovlded that, in case of the pi4or 
oath of the beneficiary, " 6c no further 
or other disposition be made thereof, 
the benefit should go to the surviving 
children of deceased member in equal 
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Sect. 4. — Payment* on death : Sub-sect. 2, H. & I. ; 
Sub-sect, 3, A. B.] 

cated to society.] — Lavin v. IIowlkt (1897), 102 
1*. T. Jo. 500. 


Societies. 

160. -.] — Bennett v. Slater, No, 

150, ante. 

161. Letter purporting to revoke— Inadequate.] 


nh arm : — Held : It was not competent 
to testator to divert by his will the 
benefit to his oxors. as part of his 
estate, although they were to take it 
in trust for the children, & that the 
proceeds should go to the children 
free from the claims of creditors of 
deceased . — He Dhyhdalk’m Estate 
( 1900), 18 Man. L. it. «44 ; 10 W. L. It. 
042. — CAN. 

s. VulUlity o /.J-~By the 

rules of a lienoflt society the money 
securod by certificate was payable 
upon the death of a meiuber to his 
widow He children, but In this case the 
member, by a codicil to his will, directed 
that the money m payable upon ids 
certificate should is; used by his 
widow to pay off the mtge. upon Ids 
farm. The money was paid to the 
widow, 6c she used it as directed, giving 
idtf., a daughter of deocascd, the 
Ismeflt of maintenance on the farm, 
until site married, at the age of nlm*- 
teen. i'itf. claimed her share alleging 
a trust in her favour which could not 
Ik* revoked by the codicil Held : 
the provision made by the codicil was a 
reapportion merit of tho fund, which 
the dc(*coHcd had power to make. — 
lUciuat r. I'kw ( 1899), SO O. It. 4H3. — 
CAN. 


d. - ••• Mollification of 
rules by statute. J - A certificate of life 
insurance stated that it was subject 
to the provlHions of the bye-laws, 
rules, 6c regulations of the society . 
One of the bye-laws provided for the 
payment of the Insurance money to 
any person nominated by Indorse- 
ment, which indorsement, might be 
revoked. The metulter, by Indorse- 
ment on the certificate, directed that all 
mouey accruing upou it should Ik* 
paid to his wife, upon his death ; but, 
subsequently, by will directed that 
only a portion of it should b© paid to 
her, 6c tho balance (o hie half-brothers 
6c sisters : Held : the insurance was 
subject to Ontario Insurunco Act, 
Jt, 8. O. c. 208, which provided that 
when the Indorsement was iu favour 
of the wife of the member, he could not 
revoke it, 6c the bye-law was in this 
respect modified A controlled by the 
statute.- Re Harrison (1899). 20 

V. L. T. 38 ; 31 O. It. 314.- CAN. 

•• ~ — • 1 — " The Cuthullo Order 

'’bresters “ wers Incorporated in 
llUiiols, 6c had branches iu Ontario, 
£L *&02 became registered as a 
friendly society in Ontario under 
Insurance Corporations Act. 1892, 6c 
had stnoe kept their registry- in foroe 
m a friendly society. 6c had not at any 
Ume been registered as an insurance 
wttpsny, A member of one of the 

was the holder of a 
certificate of t he society, whereby they 

u> 6eit„ a brother of 
the holder, 11,000, noon satisfactory 
bis death. The holder made 

*J8Lrt*!P' .bequeathiMl the 
to wife of one of the pit*., 
waning pltf, a exors .'.—Held; the 
roles of the Order, so far as they were 
Ineonristent with Ontario Insurance 

?? 3 r wt*r© modified 
Ik controlled by that Act; 6c tho 
beocAta of the certificate passed, by 
WOT to the legatee, 
. ttM> w 0f toe Order pro’ 
vidsd Ghat no will should be permitted 

S! r. Young (1001), 

*1 a L, 1. 163 ; 10.LK, 368.^-CAN. 

*1 .T . i*nf*red doss — Right of 

{■•tofer to transfer within das a) — When 
hpoUoy of Insurance la payable to a 
Rvalue, not aonamed on 
the face of the policy, who la also one 


of the preferred claas of beneficiaries, 
the assured cannot by his will transfer 
the benefit of the insur&noe to another 
beneficiary of tho preferred class. — 
Book v. Book (1901), 21 C. L. T. Ill : 
1 O. L. 11. 80.— CAN. 

designa- 
tion of a beneficiary in an Ontario 
contract of insurance can bo revoked 
& the benefit diverted to another 
only within the limits laid down by 
Ontario Insurance Act, It. B. O. 1897. 
c. 203, s. 151, even though the original 
designation of tho beneficiary be 
expressly made subject to power of 
revocation & substitution reversed, & 
to the bye-laws of the Insurers, which 
permit the desired change. Thus, in 
such a coho, the attempted diversion 
of l he benefit, from a beneficiary of tho 
privileged elans, to a beneficiary not of 
that class, was held invalid by reason 
of h. 151 (3) of tho Act.. — Lints v. 
Li n ix ( 1903), 23 C. L. T. 242 ; 6 
O. L. U. 100.— CAN. 

• *V 7~, Whether “ legal heirs ” 

inrlutUd .) — Appeal by J. A. F. from 
order, declaring M. L. F. entitled 
to the proceeds of an Insurance policy 
in tho friendly society called “ Tho 
Hoyal Templars of Temperance.'’ 
i he policy in question, dated Ropt. 12, 

1 .10 1 , was upon the life of deceased, 

he father-in-law of M. L. F. The 
insured had. when tho policy issuod, 
designat4*d tiic l)cnofielaries iu these 

w n, 'vv "• K - <’■ It. H. 1).. & 
t ; ./ 1 •• <xorw., in trust for legal 

heirs. At that time his son W. W. F. 
was alive, a-i was also his grandson 
» other descendants of 

doeeawHi were living in Sept. 1901. 
Bis son William predeceased him ; his 
grandson John Arthur survived. In 
Nov. 1903, the insured executed a 
memorandum directing payment to 
his daughter-in-law M. L. F. for her 
own use & U*nefit.” Tho question 
for determination was tho efficacy of 
this memorandum : — Held : regarding 
£ applvliig B. S. O. o. 203, e. 2 (36). 
A: reading it with s.-s. 35, tho phrase 

legal heirs means •• those entitled 
to to**? w*V l , er t} . u ; ®totute of Distribu- 
tions, 8c legal heiiw,” so interpreted, 
oaimot l»e dt*emed a designation of 
preferred honoficiaries under s. 159. — 

f?n rA ,"'-E r .<A» 0i JL. 8 °. W. It. 78 ; 
10 0. L. It. 540. — CAN. 

k. Endorsement on certificate — In 

1 w«. WM Che 

wife of 1 hilip Crosby, dceeased, having 
been marritKl in 1860. In 1886 de- 
ceased went tii rough a secoud ooremony 
of marriage with deft., who did not 
kuow that she was marry ing a man 
whose wife was living. In 1900 
aeoeMed made an endorsement on his 
certificate of insurance in a benevolent 
socloty, revoking his former direction 
as to payment. 6c di rooted payment to 
tr. M«t Hall, othorwlw 
.« Wot Cro»bjr," Dolt, wm 
the holder of the certificate, 6c ciaimod 
is® “2P«T ,M a “ dependent ” of 
t-HM : deft., havltur lived 
with tho deueMod, bellevtmr benoU 
MhT wife, 6c being supported by 
film, was, under one oflfie rules of the 
society entitled to the fund as a 

* * ’ °f A doocaaed. — C bosbt 
t. Ball (1902). 23 c. L. T. 324 ; 4 
O. L. It. 496 ; 1 O. W. H. 643.— CAM. 

l. Attemnl to vary — Xecossity for 

beneficiary. J—Cartwriobt 
(1906), 18 O. L. It. 

O. W. H. 109.— CAN. 


sored 


of nomination — As- 
■~f*urported re-marriage 


— Claim, of second wife.) — Deceased 
insured in a fraternal society for 
$2,000, which by the certificate was 
made payable to his wife M., & was so 
continued until 1896, when he endorsed 
ou the certificate a revocation of the 
payment to M„ who had divorced him, 
6c proourod a duplicate certificate to 
be issued, stating that M. was dead, 
6c having the amount made payable to 
C. with whom he lived as his wife, & 
an adopted daughter, 6c tho insurance 
so continued uutil his death, O. for 
several years before hie death paying 
tho premiums : — Held ; C. & the 
adopted daughter were entitled to tho 
monoys. — He Williams 6c Ancient 
Order of United Workmen (1907), 
10 O. W. H. 50, 215 ; 14 O. L. It. 
482.— CAN. 

n. Premium paid by new 

nom inee — liesuiting trust. ] — Dcoeased 
made his fiauooe tho beneficiary in a 
life policy. They disagreed & ho said 
he would mako his mother the bene- 
ficiary, 6c the premium was paid on that 
understanding. No change, however, 
was made in the beneficiary. Tho 
Insured died intestate : — Held : there 
is a resulting trust in favour of the 
mother, 6c it should go to her in her 
own right. — A llen r. Wentzkll 
( 1909). 7 E. L. It. 575.— CAN. 

o. Agreement not to vary.] — 

Clark t\ Loftus (1912), 21 O. W. It. 
7 05 ; 3 O. W. N. 1027 ; 20 O. L. It. 
201 ; 4 D. L. It. 39.— CAN. 

p. Ineffectual variation by invalid 
trit/.l — A will invttlldly executed is 
not an “instrument lu writing" 
effectual to vary the benefit of an 
lnsuranco certificate, under It. S. O., 
1897, c. 203, s. 160 (1). — He Jansen 
( 1906), 12 O. L. It. 63 ; 8 O. W. It. 17. 
-CAN. 

q. A declaration in writing 

sufficient to identify new nominees .] — 
L., w T ho died Mar. 1918, was then & 
had for many years beforo been a 
member of a benefit assocn., & by the 
terms of his membership a mortuary 
bone fit was payable to his estate. 
In 1915 he signed a document In the 
form of a will by which he appointed 
8. “ soie executor, to pay debts 6c sell 
ranch & collect all accounts 6c insur- 
ances. The proceeds to be divided 
between his children 6c the children of 
F. T.“ The document was not wit- 
nessed. L. had no other insurance. 
His membership iu the assocn. was 
renewod annually ; 6c Jan. 1918, the 
assocn. received from him a renewal 
application in writing signed by him. 
containing the words, “ Benefit in ease 
of death payable to my estate '* : — 
Held : that the document signed by 
L., though ineffective as a will, was an 
instrument in writing sufficiently 
Identifying the mortuary benefit pay- 
able by the assocn. to constitute it a 
declaration designating the children 
referred to in It as beneficiaries. — 
Leavitt v. Bfaidal (1919), 45 O. L. K. 
611 ; 49 1). L. R. 245 ; 16 O. W. N. 
271.— CAN. 

Extrinsic proof of 
permissible.] — 8. 160 of 
the Ontario Insurance Act, 1897, 
o. 903, provides that the assured may 
vary a policy previously made to as to 
restrict, extend, etc., the benefits, 
or alter the apportionment, inter aha, 
by a will identifying tho policy by * 
number or otherwise. The aasured. 
In being the holder of a beneficiary 
certificate in a benevolent society made 
payable to his wife, by his will be- 
queathed “ out of my life insurano 
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— Wright v. Darkhouse Friendly Society 
(1890), Diprose & Gammon, 407 

I, Other Case ft. 

162. Whether nomination operates as gift — 
Friendly Soeietles Act, 1875 (c. 60), s. 15 (3)— 
Effect ol.] — Biggs v. Lewis (1890), 89 L. T. Jo. 47. 

163. Nominator chargeable to guardians — 
After nomination — Right of guardians to recover — 
Priority of nominee.] — In June, 1902, the It. 
Friendly Society issued to N., a member of the 
society, a policy of assurance on his own life 
for the sum of £100. In Oct. 1903, N., in pur- 
suance of the power given by IS9(5 Act, s. 50, 
nominated B. to receive the money payable by 
the society on the death of N. In Dec. 1907, N. 
died, all premiums on the policy having been paid 
by B. In May, 1900, N. had become chargeable 
to the guardians of the C. Union as a pauper 
lunatic, & the expenses incurred by the guardians 
in his relief up to the time of his death amounted 
to £51. In accordance with their rules the society 
had paid the funeral expenses of N. out of the 
policy moneys. Upon the guardians of the C. 
Union claiming, under Divided Parishes & Poor 
Law Amendment Act, 1876 (c. 61 ), s. 23, that, after 
the payment to B. of the amount of the premiums, 
there should be repaid to the guardians out of the 
policy moneys the said sum of £51: — Held: 
the claim of the guardians could not be sustained, 
& B. was entitled to the whole of the residue of the 
policy moneys in the hands of the society, subject 
to any claim for costs which the society might have. 
— Cardiff Union v. Banks & Neeus (1908), 72 
J. P. 319. 

164. Effect of prior disposition by will.] — 

Hughes v. Parry (1892), 93 L. T. Jo. 131. 


Revocation of nomination By subsequent will.] 

-bee Nos. 150, 159, ante, J 


Sub-sect. 3. — Payments apart from 
Nomination. 

A. Member dying Intestate. 

Sec 1890 Act, s. 58. 

165. Right of distribution — In society's dis- 
cretion.] — By Industrial &. Provident Societies 
Act, 1893 (c. 39), s. 27, if any member of a society 
entitled to property therein dies intestate without 
having made any nomination thereof them sub- 
sisting the committee may without letters of 
administration distribute tin* same among such 
persons as appear to them on such evidence as they 
deem satisfactory to be entitled by law to receive 
the same: — Held: the power of the committee 
to distribute the property was entirely dis- 
cretionary, & they could not be compelled by 
action to exercise their discretion. - -Ehciutt t\ 
Todmordkn Co-operative Society, |1890] 1 
Q. B. 461 ; 65 L. J. Q. 11. 358 ; 71 L. T. 350 ; 44 
W. K. 544 ; 40 Sol. Jo. 298, D. t\ 

166. Policy In favour of wlfo —Wife as adminis- 
tratrix — Member’s creditors' claim to Insurance 
benefits.] — Clayton t*. Owen, No. 152, ante. 

Ji. Member dying Testate. 

167. Payment to member's widow — Where no 
claim by executors —Friendly Societies Act, 1876 
(C. 60), s. 15 (5).] — NEI.HON V. JtOYAT. IiONDON 
Friendly Society (1896), Diprose & Gammon, 
544, 1). C. 


funds tho aura of $200 to iny sinter,” 
& ” all the rest, residue, Sc remainder of 
my insurance funds ... to my 
daughter ” : — Hell : this did not 
sufficiently identify the beneficiary 
certificate above mentioned, nor wus 
it permissible to prove by extrinsic 
evidence that the testator must have 
referred to it, as he held no other 
policies. — Re Cochrane Sc Ancient 
Order of United Workmen (1908), 
16 O. h. It. 328 ; 11 O. W. It. 950.— 
CAN. 

a. Consent of nominee.) — By 

a " life insurance certificate,” issued 
in 1903, a " mortuary benefit ” was 
payable " to the beneficiary or bene- 
ficiaries designated hereon/* The in- 
sured, by indorsement, named his 
wife as beneficiary. In 1906, tho 
insured, by a writing Indorsed on tho 
policy, oh&nged tho Imnefielary to his 
stepson ; his wife signed a memo- 
randum agreeing to tho change ; tho 
oertifloato was then delivered to the 
society, and a new certificate was 
issued, payable to the stepson, who 
undertook to pay tho premiums. The 
new oertifloato was on a different plan. 
The wife died in 1913, 6c tho insured in 
1919 : — HeM : what was done amounted 
to an assignment or a surrender of the 
certificate, within Ontario Insurance 
Act, ft. 3. O. c. 183, s. 181 (2), & 
the stepson was entitled to the insur- 
ance moneys. — He Knibbs Sc Hoy al 
Templars of Temperance (1920), 46 
O. L. K. 410 ; 17 O. W. N. 272.— CAN. 

t. Wife dr children nominated — Tori' 
ation in favour of child who teas a 
creditor — Variation valid.) — Re Kemp, 
Johnson v. Ancient Order or United 
Workmen (1908), 11 O. W. It. 91 ; 
15 O. L. K. 339. — GAN. 


PART XIII. SECT. 4, SUB-SECT. 2. — I. 

a. Leyal heirs. J — In a life insur- 
ance certificate of the Canadian Order 
of Foresters the money seeured was 
expressed to be payable at the death 
of tho insured to his ” legal heirs ” : — 
field : the money was payable to tho 
widow Sc each of tho eight children 
of the Insured in equal shares. Sc not 
to his oxors, to be disposed of as part, 
of his estate. — Re Hamilton Sc 
Canadian Order of Foresters 
(1909), 18 O. L. ft. 121 ; 13 O. W. ft. 
410. —CAN. 

b. Whether creditors.) —in his uppln. 
for membership in a benevolent society 
appet. directed that tho amount to 
which he should bo entitled should 
bo paid ** subject to my will " & the 
certificate issued, provided that at tho 
death of beneficiary, If then In good 
standing, ” his heirs Sc legal repre- 
sentatives shall Ih) entitled to receive 
the amount collected upon an assess- 
ment not exceeding $3,000 Sc ho now 
directs that in case of his death the 
said sum ho paid subject to his will.” 
The insured died, having made hi* 
will, (>y which he directed bis debts 
to he paid Sc gave ” all the rest Sc 
residue ” of his estate to his wife, who 
survived him. At the time of tho 
Issue of the oertifloato tho rulos of tho 
society provided that moneys payable 
under a beneficiary oertifloato should 
bo nald to such person as the member 
while living might have directed, but 
thoro was no provision as to payment 
In the event of an invalid appointment 
or of want of appointment. ITior to 
deceased's death new rules were 
passed limiting the persons who could 
take as beneficiaries Sc excluding 
expressly creditors Sc persons desig- 
nated only by will : — Held : the new 


rules did not affect certificates then 
existing Sc (he Insured's oxors. were 
entitled to tho amount for distribution 
among tho insured's creditors.— Faw- 
cett v. Fawcett (I89U), 26 A. It. 335. 

— CAN. 

PART XIII. 6ECT. 4, SUB-SECT. 8.— A. 

o. Policy in favour of wife. — Death of 
wife, he fore member — ltivht* of children.) 

— Re ItKNNfK, Infants (1913), 6 

O. VV. N. 450 ; 30 O. L. It. 8.— CAN. 

d. Whether widow or administrator 
entitled — Funeral monev.] — A question 
having boon raised whether the ad- 
ministrator or the widow was entitled 
to the funeral money allowed by tho 
mb* of a club on the doceaso of 
a momlier : — Held : tho adminis- 
trator was entitled 6c not the widow, 
although tho widow had actually 
ordered tho funeral Sc paid tho balanoo 
of tho expenses 6c recovered from the 
administrators.— O owlkv v. U sen an 
HOOIKTY 6c K ARRAN (1843), Bluett, 
206.— I. ol M. 

s. Club money.) — On a question 

being raisod whether tho widow or 
the administrator was tho person en- 
titled to the club money of a deceased 
member of a friendly society, it was 
directed that £4 1U«. out of the 210 
due should (>o paid to tho adminis- 
trator for funeral expenses paid by 
him 6c tliat the widow should be paid 
the balance of £5 10«. — Haiktlifke v. 

Frikndlt Hoerrrr 6c 
(1846), Bluett, 311.— I. ef M. 

PART XIII. SECT. 4, SUB-SECT. 3.— B. 

f. Payment to .member's urldow.y—K 
testator by bis will disposed of bis 
property in the following tbnns : “ I 
give 6c bequeath alt my real tc 
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Sect . 4 . — Payments on death: Sub-sect, 3, B., C. 

J?* » sub-sect. 4. Sects. 5 (5: Sub-sect. 1.] 

168. Payment to next of kin — Under society’s 
rules — Right of legatee to recover.] — Garratt r. 
Liverpool Victoria Legal Friendly Society 
(1807), Diprosc & Gammon, 554. 

C . To Relatives specified in Rules . 

169. Money paid to specified relative— Claim by 
administrator against payee — For payment of 
member’s debts.] — Deceased, a member of an un- 
registered friendly society, had, upon making his 
application for admission to the society, signed 
a declaration agreeing to be bound by the rules 
of the society, it, authorising the deduction from 
his wages of the sum specified in the rules for 
securing to himself, or to his representatives in 
case of Ids death, the benefits of the society. The 
rule relating to the payment of death allowances 
empowered & authorised the committee to pay 
t he allowance to such j>erson or persons as in their 
discretion they might think fit ; & it further pro- 
vided that the allowance should be paid to certain 
specified relatives in such proportions as the com- 
mittee should determine, unless otherwise be- 
queathed by will, when it was to be paid to the 
person to whom it had been bequeathed ; that, 
where there was no surviving relatives & no special 
1 request, only the funeral expenses should be 
defrayed by the society, tc that where the allow- 
ance had once been paid neither the committee 
nor the society should be liable to any further 
claim in respect of it. Upon the death of the 
member intestate the society paid the amount 
of the death allowance to the deft., his sister, 
l’ltf., as administrator of deceased, having brought 
an action against deft, to recover the money so 
paid to her : — Held : (1) the rule constituted* the 
contract between the member & the society as 
to the payment of the money ; (2) the death 
allowance was not the property of the member 
during his life, & in t he absence of a bequest by 
will was not assets for the payment of his debts, 
& therefore pltf. could not recover.- Ashby v. 
UOHTIN (18KS), 21 Q. B. lb 401 ; 57 L J. Q. It. 
491 ; 59 L. T. 224 ; 53 J. V. Ml? 37 W. It. 140, 
D. 0. 

Annotations :~-As to (2) Consd. Re Davit*, Davit* r. Davit*, 

MK 921 3 c’h. 03 ; Bennett r. Slater. 11899) 1 G. jt. 45. 

Retd. Re Griffin. Gridin r. Griffin (1901), 71 L. J. ch. 

112. 

170. Where no disposition of policy In will.] — 

A policy of insurance was cfTected with a society 
the rules of which provided, that the assuror 
might nominate any person to receive the sum 
assured, & that, if no nomination should be 
existing when the stun assured should become due, 
that sum should he paid to the assigns (if any) 
of the assurer, so far as the claim of such assigns 
should extend, in every case where such claim 
should have arisen under any disposition or charge 
made by the assuror specifically affecting such 


Societies. 

sum, or any part thereof, either by reference 
thereto, or by reference generally to sums due 
upon assurances, w'hether such disposition or 
charge should have been made by deed, will, or 
other instrument or writing. In case there should 
not be any nomination, nor any such disposition 
or charge existing in respect of the sum assured 
when due, such sum should be paid to the widow 
of the assurer, or, if he should not leave a widow, 
to his children living at his death in equal shares. 
The assured never made any nomination, disposi- 
tion, or charge affecting the policy, except so far 
as the gift of the residue of his estate contained 
in liis will operated as a disposition affecting the 
policy. By his will he appointed his three 
daughters to be the trustees & extrices, thereof, 
& he devised & bequeathed the residue of his real 
& personal estate to his trustees, upon trust for 
sale & conversion, & to hold the proceeds upon 
trust for division into four equal parts, three of 
which were to be paid to the three daughters 
respectively, & the fourth of which was to be 
invested for the benefit of the widow & children 
of a deceased son of testator. The will did not 
refer either expressly to the policy, or generally 
to sums due upon assurances. The three 
daughters survived testator : — Held : the provi- 
sions of the policy were valid ; the power of dis- 
position by will had not been exercised ; & the 
three daughters were entitled to the policy money 
in equal shares . — Re Davies, Davies r. Davies, 
[1892] 3 Ch. 03 ; 01 L. .1. Ch. 595; 07 L. T. 518; 
41 W. H. 13 ; 8 T. L. It. 073 ; 30 Sol. Jo. 627. 

171. - & nomination invalid.] — Testatrix 

had been a member of an unregistered friendly 
society Sc had become insured under the rules 
for a benefit payable on her death to the person 
mentioned in a nomination form. She nominated 
her mother, Sc on her mother’s death nominated 
her cousin on a form W’hich was not attested. 
Testatrix paid all her contributions Sc on her 
death the trustees of the society decided that the 
cousin was the proper person to receive the benefit 
although the nomination of the cousin was not 
effective. In an action by the ex or. of testatrix 
against the trustees for an order that the amount 
of the benefits should be paid to him : — Held : 
although the nomination of the cousin was not 
iu accordance with the rules, Sc was therefore 
invalid, yet the money was not the property of 
testatrix, but could be disposed of by the govern- 
ing body of the society in accordance with the 
rules, in the absence of the exercise by testatrix 
of her power of disposition over it, & therefore 
the action failed. — Hanxay r. Horner (1910), 
32 T. L. It. 240 . 

172. Disposition to stranger In blood — Prior 
claim o! specified relatives.] — The Customs 
Annuity Sc Benevolent Fund was established for 
the benefit of the widows, children, or other 
relatives of officers of the Customs, by Act of Par- 
liament, which gave power to frame rules for its 


estate Sc effect* whatsoever & where* 
Hoover situate including moneys pay- 
able to my rotate by virtue of any 
poUoJo* of insurance on my life upon 
trust after payment ot my debts & 
funeral St testamentary expenses for 
my Deceased was a member 

ot a lodge registered under Frtondly 
Hocietie* Act, 1909. under the rules of 
which a sum of <20 was payable out ot 
the Funeral Fund to the nominee or 
legal representative of the deceased, 
St a further sum ot <100 was payable 


out of the special fund to the nominee 
or next-of-kin of the deceased. The 
deceased had made no nomination : — 
Held; (I) as deceased hail made no 
nomination the monerB passed under 
the bequest of all his personal pro- 
perty, & his wife was not entitled to 
t hem independently of the will ; 
(2) the moneys were not available for 
the payment of testator's debts, for, 
although there was an express direc- 
tion in the wili within Friendly So- 
cieties Act, 1999, s. 99, there was no 


speciflo direction within that section. 
— Hr Johnson's Will (1912), 32 

N. Z. L. K. 166.— N.Z. 

g. Payment to *' legal heirs desig- 
nated by trill .} — Griffin r. Howes 
(1903). *3 C. L. T. 169 ; 5 O. L. IS. 
439 ; 2 O. W. XL 293.— CAN. 

PART XIII. SECT. 4, SUB-SECT. 3. — C. 

h. Money paid to specified relative* 
— Claim by executors.}— B a . ns r. 
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management. By the rules it was provided that 
the fund should be raised by subscriptions on the 
principle of life insurance, & should form a fund 
for the benefit of widows, children, relatives, & 
nominees of the subscribers. It was provided 
that the admission of a nominee by tht* directors 
should take place during the life of the subscriber ; 
that the capital money forthcoming at a sub- 
scriber’s death under his insurance should, subject 
to the regulations thereinafter contained, be 
appropriated according to the directions con- 
tained in his will or in any instrument deposited 
with the directors as therein mentioned ; that 
the widow’s share should not be less than one- 
third, or a life interest in two-thirds, As that the 
remainder should be applied according to the 
directions of the subscriber for the benefit of his 
widow, children, blood relations, or any of them, 
or his nominee or nominees who had been duly 
admitted by the directors ; that if the widow 
was otherwise provided for as therein mentioned 
the whole money should be subject to the direc- 
tions of the subscriber “ in favour of his widow, 
children, blood relations, or nominees, or any of 
them, as aforesaid ” ; that if the widow received 
the income of two-thirds the capital of the two- 
thirds should be held, subject to the directions 
of the subscriber, to take effect at the death of 
the widow, As the remaining capital, subject to 
the directions of the subscriber, to take ellect at 
his own death ; that if the widow was provided 
for as thereinbefore mentioned, or if there was no 
widow, then the whole capital should be “ subject 
to the directions of the subscriber as aforesaid ” ; 
that if a subscriber died leaving issue without 
having by will or such other instrument as afore- 
said directed the application of the capital placed 
at his disposal, it should go to his children As the 
issue of deceased children as therein mentioned, 
A; if none, to his next of kin. A subscriber died a 
widower, leaving cliildren. No nominee had been 
accepted by the directors in his lifetime By his 
will he bequeathed the fund coming from the in- 
insurance to a stranger in blood : -- Held : the 
subscriber had no property in the fund, but only 
a limited power of appointment over it, & this 
power could only be exercised in favour of his 
widow, children, blood relations, A; nominees 
admitted by the directors in his lifetime ; lie had 
therefore no power to bequeath the fund to a 
Btranger in blood, who had not in his lifetime 
been accepted by the directors as a nominee, A: 
the fund therefore belonged to the children. — 
He Phillips* Jnsuuavce (1883), 23 Oh. I). 235 ; 
52 L. J. Oh. 441 ; 48 L. T. 81 ; 81 \V. It. 511, 
0. A. 

A n notations : — Could. Urquhort r. Butterfield (1887). 30 

W. It. 376. &efd. Caddick r. High ton (1809), 68 L. J. 

Q. B. 281. 

173. Benefit payable to widow — Member party 
to Instrument of dissolution.]— Fortune v. Oku 
(1894), Diprose At Gammon, 539. 

174. Policy effected In first wife’s life — 


Right of second wife .] — lie Atkinson, Atkinson 
r. Atkinson (1895), 39 Sol. Jo. 055. 

I), Persons domiciled in Channel lsla)uls 
ami Isle of Man. 

See 1890 Act, s. 105. 


Sun -sect. 4. — Payments on Death of 

Ouilbkkn. 

See 1890 Act, ss. 02-07, 81 (g). 

175. “ Child under ten years of age M - Pay- 
ment without production of death certificate — 
Society registered under Companies Acts - Not 
registered under Friendly Societies Acts.] — A 

society registered under Cos. Acts, but which had 
ceased to be registered under Friendly Societies 
Acts, received by moans of collectors fort-nightly 
contributions from its members, which were 
entered upon collecting cards. The societ y were 
liable to pay the money for the funeral expenses 
of members, but did not issue policies of assur- 
ance. The society having been convicted under 
Friendly Societies Act, 1875 (c. 90), s. 28 (2), of 
paying a sum of money on the death of a child 
under ten years of ago without the production 
of a certificate of death : — Held : the words Life 
Assurance Cos. Act, 1870 (c. 01), s. 2, “ who issue 
or are liable under policies of assurance,” must 
be rejected altogether oh being inconsistent with 
the context, As the society were therefore properly 
convicted. — Nkwholu Fkiknoly Society r. 
B Alt LOW, [1893] 2 Q. 14. 128 ; 02 L. J. M. <1. 121 ; 
08 L. T. 798; 57 J. i\ 505; 41 W. H. 513; 9 
T. \j. B. 474 : 37 Sol. Jo. 510 ; 5 It. 135, P. (\ 


Sect. 5.— LIABILITIES OF MEMBERS. 

176. To repay money Improperly paid to them.] 

-James r. Baukktt (1882), Biprose A: Gammon, 

Legal proceedings against members.]- 

Part XIX., Sect. 3, sub-sect. 2, B., post. 

Offences.] — See Part XIX., Sect. 1, post. 

Whether liable to be sued for subscriptions.] — 

See 1890 Act , sb. 31 (2), 23. 


Sect. 0. TERMINATION AND TRANSFER OF 

MEMBERSHIP. 

8UH-8KCT. 1. — WlTIUlIlAWAL. 

See 1890 Act, bb. 70, 71. 

177. Sufficiency of notice — Parol notice to 
agent.]— By the rules of a mutual guarantee 


or Tradk of Toronto (1899), 30 O. It. 
6#.— CAN. 

PART XIII. SECT. 5. 

k. For contributions.] — Pltf. in be- 
coming a member of ft friendly 
society, signed ft declaration whereby 
he undertook to abide by all the rules 
of the society. The rules, though 
contemplating a member’s contribution 
& a management fund contribution, 
did not fix the amount of such con- 
tributions. The amounts were fixed 


by resolution before pltf. became a 
member of the society : — Held; pltf. 
was. in the circumstances, bound to 
pay both contributions. — I) t;nhix>n v. 
Calkdon Bbnkfit Bociktt (1920), 
C. 1*. D. 301.-8. AF. 

1. On contracts made by trustees — 
rf* on judgments against trustees.] — 
The members of a friendly society 
registered under the Friendly Societies 
Act, 1882, which is established not 
for the purpose of trading or sharing 
profits, but only of dispensing to the 


lcmbers in certain events the funds 
erived from their Joint contri tuitions, 
re not individually liable on contracts 
tado by the trustees of the society, 
i the al>*oijoo of express proof of 
gency ; nor on Judgments against 
He trustees of such soedety.— llKl.L v. 
itnkms (1889), 11 N. Z. L. It. 372. — 
I.Z. 

ART XIII. SECT. 6, SUB-SECT. 1. 

m. Enforced resignatUm Whether 
ffeettng rights. V- Pltf,, formerly Chief 
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Friendly Societies. 


Sect, 0 . — Termination and transfer of membership: 

Sub-secls, 1 <fc 2, A. f B., C. «? D. ; sub-sect 3.j 

society notice of the withdrawal of any of the 
members waa required to be given, but no par- 
ticular form of notice was required nor was it 
stated to whom the notice should be given : — 
Held : parol notice of withdrawal given by a 
member to the agent through whom the original 
contract with the society was made was suffi- 
cient. — Re Solvency Mutual Guarantee 
Society, Hawthorne’s Case (1802), 31 L. J. 
cm. 025 ; (I L. T. 574 ; 8 Jur. N. H. 934 ; 10 
W. It. 5 72. 


Sun-suer. 2.— Expulboin. 

A, In General, 

Sec 1800 Act, s. 43. 

Expulsion A- susjwnsiori of societies, see Part XX. , 
Sect. 4, post, 

178. Must be in accordance with rules Joining 
other society - Abortive attempt.] — By a rule of 
the S. Benefit Society, should any member enter 
any other benefit society, he should immediately 
he expelled the S. Society A, forfeit all claims. 
J., a member, tried with other members of the 
society to amalgamate with another society, but 
had not paid any subscription, & the whole attempt 
proved abortive : - Held : the officers of the S. 
Society had no power under the above rule to 
expel J., A he had a remedy before justices for 
sums due according to the rules. — Pkarc’H v. 
Jones (1807), 31 J. P. 583. 

170. Member ceasing to be qualified - Condition 
that members should belong to another institution.] 

— The rules of a friendly society provided that 
the society should he (’/died the Pramnor Jx>val 
Orange Ixulge Friendly Society, & that “ it shall 
be exclusively composed of moinliers of the Loyal 
Orange Institution of England/' The rules pro- 
vided for the expulsion of a member on conviction 
for felony, A Unit if a member entered the army 
or navy he should cease to !>e a member, hut there 
was no rule empowering the expulsion of a member 
upon his ceasing to he a member of the lx>yal 
Orange Institution of England. Pltf., who was 
a mem)>er of the society, was expelled from the 


Loyal Orange Institution of England for having 
voted at a Parliamentary election for a certain 
candidate. The friendly society thereupon passed 
a resolution expelling him from the society. In 
an action by pltf. claiming to be reinstated a 
member of the society : — Held : under the rules 
of the friendly society it was a condition that a 
member should be & continue to be a member of 
the Loyal Orange Institution of England, & when 
be ceased to be a member of that institution he 
also ceased to be a member of the society, & there- 
fore pltf. was not entitled to succeed . — -Sarge ant 
v, Butterworth (1007), 23 T. L. It. 450 ; 51 
Hoi. Jo. 429, D. C. 

180. Effect of expulsion — Member not entitled 
to benefits.] — Tinsley r. Farmers’ Glory Lodge 
op Oddfellows (1884), Diprose & Gammon, 
252. 

R. Validity of Expulsion, 

181. Where opportunity not given to member 
to be heard.] — (1) Kule 10 of a friendly society 
provided that a dispute of any kind whatsoever 
arising under the rules should be referred to ft 
committee. By rule 22, any member in the receipt 
of the gifts of the society being found imposing 
on the society was to be expelled. A member 
of the society in the receipt of pay was charged 
with receiving full pay when ho w T as only entitled 
to half pay, the matter being referred to a com- 
mittee under rule 10, he was expelled, but with- 
out being heard before the committee. Upon 
application for a mandamus to reinstate him as 
a member of the society : — Held : the county 
ct. had jurisdiction, under 18 & 19 Viet. c. 63, 
ss. 4 1 , 42, to order him to be reinstated, if he had 
been improperly expelled. 

(2) Qu. : whether this was a dispute within 
rule 10 ; but , if it was, the county ct. might order 
the society to hear appet. — Ex p. Wooldridge 
(1802), 1 B. & H. 811; 31 L. J. Q. B. 122; 5 
L. T. OOP ; 20 J. 1\ 409 ; 8 Jur. N. H. 090 ; 10 
W. 1L 250 ; 121 E. K. 927. 

182. .] — Tillotson v , Liverpool Vic- 

toria Legal Friendly Society (1907), 124 
L. T. Jo. 241. 

183. Where no charge preferred against 
member.] — White r Hussey (1885), Diprose & 
Gammon, 415. 


ef 1‘olico of Ottawa, sued to reoovi 
retiring allowance under byo-lnw 
governing their pension fund. T1 
Hoard had forced pltf. to rcsigi 
One of the draft bye -lawn of the ossooi 
provided that no member should t 
entitled to retire who waa In gov 
health & capable of performing h 
d utlca : It rid .* the bye-law had u 
nptdn. to a case of involuntary rrelgiu 
turn. — Dk La Honor r. uttaw 
Poucr Dknkkit Fi no Awocn. (lilt* 
h 11 • It* 123 ; 3 O. W. N. 

0 L>. L. H. H50.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 2. B 

1S1 ft. Where opportunity not 
to member to be heard.}— Pltf. 

by the commit toe from th< 
club upon the ground that he wa 
a bookmaker. No opportunity wai 
Siren him of showing oouae aoalnai 
the expulaion. A no charge of any klnc 
was fortuulated agatnat him :~-i/rW 
In oxpoUiiur pltf. without any prertoui 
bearliur the committee had riolattvii 
the prino inlee of natural iiwtioe, A had 
departed from the procedure which the 


rules intended should bo folio wod in 
of expulalon, & that the expulsion 
inotHjrntivo on this ground. — 
Law r. Wklunoton Workinq-Mkn’s 
Ct.rn & Litkkary Institutk (1UU), 
30 N. Z. L. It. 1 198. — N.Z. 

181 !I. .] -"Gravel r. L'IInion 

St. Thomas (ISU3), 24 O. IL 1.— CAN. 

n. A'o notiee of intention to 

more for expulsion.] — Rrland r. 
L’Union St. Thomas (1890), 19 O. It. 
747. — CAN. 

o. IF Acre tribunal improperly con* 
stitutrd . } — Dickason r. Edwards 
(1910), 10 C. L. It. 243.— AUS. 

p. /-'nilure to observe amended dt 
illegal bye-law.} — Pltf. a musician A a 
member of the Active Militia of Canada 
<fc of the band of a militia regiment, 
became a member of deft, amocn.. a 

incorporated under Friendly 
Sc Insurance Corporations 
Act, whose object waa •* to unite the 
Instrumental portion of the musical 

} >rofoe*ion for the better protection of 
to interests in general Sc the establish- 
ment of a minimum rate of prices to 


bo charged by members of the said 
association for their professional ser- 
vices, & the enforcement of good faith 
& fair dealing between its members, 
Sc to assist members in sickness Sc 
death/’ After pltf. had bocomo a 
member, defts. adopted Sc added os 
part of one of their articles of associa- 
tion the following : " No member of 
this association shall play on any 
engagement with any person who is 
playing an instrument, unless such 
person can show the card of this 
association in good standing. This 
bye -law shall not apply to oratorio or 
symphony concerts, bands doing mili- 
tary duty, or amateurs.” After the 
passing of this bye-law, pltf. & the other 
members of the regimental band to 
which lie belonged played at a con- 
cert in uniform, under the direction 
of the bandmaster. Sc with the per- 
mission of the commandant Sc officers 
of the regiment. For so playing, some 
of the band not being members of the 
association, a fine was imposed on pltf. 
by the executive committee of defts., 
&, in consequence of its not being paid 
within the time prescribed, be was 



Part XIII. — Membership. 


184. .] — Andrews v. Mitchell, No. 266, 

post. 

185. J — Wayman v . Perseverance 

Lodge of Cambridgeshire Order of United 
Brethren Friendly Society, No. 294, post. 

C. Expulsion of Branch. 

See , generally , Part XX., Sect. 4, post . 

186. Members of branch excluded.] — Smith 
v. BrailSFORD (1895), 40 Sol. Jo. 13, D. C. ; sub 
nom. Fisher v. Brailsford, Diprose & Gammon, 
256. 

D. Reinstatement. 

187. Jurisdiction of court to order — Member 
Improperly expelled.] — Ex p. Wooldridge, No. 
181, ante. 

188. Where reinstatement ordered by court — 
Personal liability of officers to obey — Though 
ceasing to hold office.] — (1) A friendly society 
whose rules had been allowed by the magistrates, 
& registered in London, afterwards held their 
meetings in Middlesex : — Held : the justices of 
Middlesex had jurisdiction to decide upon com- 
plaints made by members of the society. 

(2) Upon a complaint made by an excluded 
member, A. & B., the then stewards, were duly 
summoned, & an order was made by two justices 
that such stewards & other members of the society 
should forthwith reinstate complainant. The 
order was served upon A. <fc B. after they had 
ceased to be stewards : — Held : it was still 
obligatory upon them, as member’s of the society 
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to attempt to reinstate complainant, A their 
having ceased to be stewards was no justification 
of entire neglect on their part. — It. r. Gash (1816), 
1 Stark. 441. 

189. Though power vested In com- 

mittee.] — Indictment lies against the president A. 
stewards of a friendly society for disobeying an 
order of justices addressed to them to readmit 
a member, though it be sworn that the power of 
doing so is not in the president & stewards, but 
in a committee. — U. r. Wade (1831), 1 B. & Ad, 
861 ; 9 L. J. O. S. M. 0. 113 ; 109 K. It. 1006. 

Annotations : — Mentd. Garlick t\ Saturator (1832), 9 Muir. 

46 ; 11. v. liidwell (1847), 2 Cur. & Kir. 664. 

190. Power of society to reinstate — Whether 
member must show.) — Semitic; upon an indict- 
ment for not obeying an order of the justices, 
under 33 Geo. III. c. 64, s. 15, commanding 
defts., as stewards & principal officers of a friendly 
society to restore B. as a member, it must be 
shown, that, by the constitution of the society, 
defts. have the power to restore him. — li. v . Inge 
(1804), 2 Smith, K. B. 56. 

Annotation : — Re!d. 11. v. Wade (1831), 1 B. A Ad. 801. 

191. Offence condoned by society — False de- 
claration as to health— Subscriptions received after 
discovery.] — Page v. Thomas (1892), Diprose A 
Gammon, 215. 


Sub-sect. 3. Transfer. 

Collecting societies.] — Sec Part IV., ante. 


expelled from membership : — Held : at 
the time pltf. joined tno ossocn., it 
was a legal society, its objects being of 
a friendly A provident nature : but 
the amendment wan unreasonable & 
in restraint of trade. Sc for that reason, 
A also because contrary to the Queen's 
Regulations A the Militia Act of 
Canada, wan illegal, A pltf 8.’ expulsion 
was invalid. — Parker t?. Toronto 
Musical Protective Aasoon. (1900), 
32 O. It. 306.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2.— D. 

q. Offence condoned by socieiy .) — 
If by the bye-laws of a benevolent 
society a mom her neglecting to pay the 
calls in due time is excluded therefrom, 
the acceptance of subsequent payments 
"> by him, without any reserve or 


protest on tho part of the ossocn. 
is a tacit re-admission of such person 
as a member, A reintegrates the latter 
in nil the rights deriving from active 
membership in such ossocn. — Mens an 
v. La SocrfeTifc Men vKn.i. antic Hr. 
Horn (1897), Q. It. 12 H. C. 1 89. — 
CAN. 

r. Failure in comply with rule * re - 
spertiny reinstatcmcnl.) — W., who was 
a member of a subordinate et. of the 
deft, society, died. He had not paid 
his monthly assessment, due previously, 
A by Ills failure to |»ny hod become at 
one© suspended by virtue of one of the 
l>3 r e*lawH of the society, A his name 
appeared upon the list of stistHMidcd 
members in the minute* of a 
Hhortly before Ids death u sum 


to nay hl» assessments due was paid 
on bis behalf to the tlnauciol secretary 
of the subordinate et. Tho conditions 
to bo performed by a suspended mem- 
ber desirous of beiug reinstated after 
a suspension has been ill force for 
thirty days wore according to the bye- 
laws payment of arrears, passing 
medical examination, A being approved 
of by two-thirds vote of the subordinate 
ct. It was not possible for W. to have 
complied with the second condition, 
A ho did not attempt to do so : — Held : 
tho bye-laws were binding upon W. 
A he not having been reinstated In 

accordance therewith, was not a mem- 
ber in good standing at the time of his 
death. - -Wjei.fJi r. InokI'Icnoknt Ondkk 
OK FoftKMTKIW (1889), 17 O. II. 

CAN. 
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Friendly Societies. 


Part XIV. — Special Resolutions and Meetings. 


See 1896 Act, as. 69-75 & s. 106, schcd. 1 (3) ; 
1908 Act, s. 7 ; Collecting Societies & Industrial 
Assurance Cos. Act, 1896 (c. 26), s. 5. 

192. Validity of special resolution — Where rules 
not complied with — As to notice.] — Bawden v. 
Tepper (1843), 1 L. T. O. 8. 407. 

193. .] — Roberts r. Price, 

No. 100, ante, 

194. Duty of officers to call meeting — When 
served with requisition duly signed by members.] — 

The secretary or other officer of a friendly society, 
being served with a requisition duly signed, under 
stat. 10 Geo. 4, c. 56, s. 9, to call a meeting for 
the purpose of altering or rescinding the rules, 
cannot, in tho exercise of his discretion, refuse, 
but is hound to convene such meeting. — K. v. 
Bannatynk (1851), 17 Q. B. 521 ; 18 1,. T. O. 8. 
74 ; 117 K. It. 1382 ; sub nom. It. r. Aldham & 
United Parishes Insurance Society, 21 
L. J. Q. H. 1 ; 16 J. P. 119; 15 Jur. 1035 ; 
previous proceedings, $ub nom . It. r. Bannatyne, 
2 L. M. A I\ 218. 

195 . — — .] — a. mandamus to the officer 

t-o sign the notice for convening a meeting under 
10 Goo. 4, c. 56, s. 9, will not be granted unless 
it appears that the requisition provided for by 
the sect, lias been made within a year.— It. r. 
A i, mi am A United Pari hues Insurance Society 
(1854), 2 \V. It, 456 ; sub nom . He Aldham A 
United Parishes Insurance Society, 18 J. P. Jo. 
311. 

196. Place of meeting — Whether society re- 
stricted to place where business carried on.] — 
Notwithstanding that 9 A: 10 Viet. c. 27, s. 12, 
substitute's the registrar of friendly societies for 
tho clerk of the peace of tho county in respect of 
tho custody A inrolment of the rules, the proviso 
to 10 Geo. 4, c. 56, s. 10, whereby the power of 
any such society to alter its place of meeting is 
restricted to the selection of some place within 
the county in which the rules of the society are 
inroilcd is not altered, & the registrar is not 
bound to register an alteration of the place of 
meeting to a place in a county, other than that in 
which for the purpose of its business the society 
was established. — K. t\ Friendly Societies’ 
Registrar (1852), 19 L. T. O. 8. 182 ; 16 J. P. 
613. 

197. Unauthorised change in by ofllcers- 


Validity of new rules agreed to at changed place.] — 

A friendly society was established in 1832 under 
the Acts then in force relating to friendly societies. 
In 1858 its rules were amended, & were certified 
by the registrar under 18 Ac 19 Viet. c. 63. Rule 1 
mentioned its name & place of business at No. 106, 
Duke St., Liverpool. By rule 93, in case of any 
alteration in the place of meeting, written notice 
was to be sent to the Registrar of Friendly 
Societies, etc. In 1865 the annual general meeting 
of the Society was held in Manchester & on the 
same day & at the same place a special general 
meeting was held for the purpose of rescinding the 
existing rules & making new ones. These meetings 
were convened by tho president <te secretary. 
Resolutions were passed at the special general 
meeting rescinding the existing rules & making 
new rules, by one of which the committee were 
empowered to change the principal office of the 
society, either occasionally or permanently, should 
the interest of the society, seem to require it. 
Upon application for a rule for a mandamus to 
the Registrar of Friendly Societies to certify the 
new rules, he stated that he refused because lie 
was of opinion that, until the place of meeting 
of the society was by a resolution of the society 
at a proper meeting called for that purpose changed 
from Liverpool, no meeting of the society else- 
where than in Liverpool could conformably to 
law make new or alter the existing rules of the 
society, A that in the notice convening the 
meeting A the rules passed there divers matters 
seemed to him in point of law objectionable, A he 
referred to them : — Held : an alteration in the 
place of meeting could only be made at a meeting 
of the society legally convened, A therefore the 
rules made at tho meeting summoned by the 

{ >resulent A secretary at Manchester were void. — 
i. v. Tidd Pratt (or Pratt) (1865), 6 B. A S. 672 ; 
29 J. P. Jo. 388 ; 122 E. R. 1343. 

For validity of resolutions A meetings, sec, 
further, Part XVI II., post . 

198. Meeting of branch — Whether assent of 
central body necessary.] — He Sheffield Order of 
Society, No. 394, post . 

199. Meeting on licensed premises — Power of 
constable to enter.] — By Licensing Act, 1874 
(c. 49), s. 16, 44 Any constable may, for the pur- 
pose of preventing or detecting the violation of 
any of the provisions of the principal Act, or this 
Act which it is his duty to enforce, at all times 


PART XIV. 

102 i. Validity of special 

Where rules not complied with— As to 
nohier.l — IMtf. sued tho trustees of a 
friendly aoolcty lodge on au agreement 
appointing hlui nolo medical attendant 
for five yean*. Tho agreement was 
made by tho trustee* in purported 
pursuance of a resolution passed at a 
summoned mooting of tho lodge, 
directing thorn to sign an agreement for 
Are yearn, but without tho word 
" sole." Tho notice concerning the 
summoned meeting had not mentioned 
tho appointment of a medical officer 
a* one of tho matter* of t>u*lne«« to Ih> 
dealt with, though it specified certain 
matter*, *' A any other business 
property brought forward.* 4 The rule* 


of tho society provided an follows : — 
“ Am to meetings other than financial 
meetings no business shall bo trans- 
acted unless mentioned in the circular 
convening tho same " : — Held : tho 
notice did not sufficiently notify the 
business of appointing a medical 

officer. — Hklwio e. Jonas, (19221 

V. L. K. 261. — AUS. 

102 R. A majority of 

members of a society, which was 

established in connection with, A had 
received its charter from the Grand 
Lodge of Free Gardeners in Scotland, 
resolved to return the charter A apply 
for a fresh charter from tho Grand 
Lodge in Eugland : — Held : applicants, 
who had received a certificate of 
memberahip in connection with the 
Grand Lodge of Scotland. A also had 


voted in tho minority, were entitled 
to an order declaring the resolution 
null A void. — Coates A Cottrell r. 
St. John's Benefit Society (1006), 
23 S. C. 38. — 8. AF. 

102 iii. .1 — Tho rules of a 

society provided for the method of 
electing officers. Officers having been 
duly elected at a general meeting, a 
further general meeting resolved that 
the election remain in abeyance : — 
Held : In the absence of a rule of tho 
society authorising such procedure, 
the resolution was invalid A the duly 
elected officers wove entitled to an 
interdict restraining interference with 
them in the performance of their 
functions. — Ackerman A Oulano v. 
Henry A Williams (1919), W. L. D. 
23. — B. AF. 
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enter on any licensed premises ” : — Held : a 
constable cannot under the above sect, demand 
admission to the licensed premises unless he has 
reasonable ground for suspecting that some 
violation of the said Acts is taking place or is 
about to take place thereon. — Duncan v. Dow- 
ding, [1897] 1 Q. B. 575 ; 00 L. J. Q. B. 302 ; 
70 L. T. 294 ; 01 J. P. 280 ; 45 W. li. 383 ; 13 


T. L. It. 290 ; 41 Sul. Ju, 352 ; 18 Cox, C. C. 527, 
D. C. 

Notloe of adjournment of meeting —Of collecting 

society.] — See Part IV., ante . 

Resolutions for amalgamation, conversion or 
secession.] — Sec Part XX., post. 

Resolutions to dissolve.]— Sec Part XXII., post. 


Part XV. — Property and Funds. 


Sect. 1.— IN GENERAL. 

200. Jurisdiction of court — To order transfer of 
funds — After dissolution.] — Re Eclipse Mutual 
Benefit Assocn., No. 425, post. 

Dissolution of societies, see Part XXII. 

201. To grant Injunction & appoint 

receiver — Funds In danger.] — Where the funds of 
a benefit society are in danger, the ct. will grant 
a motion for ini unction & receiver, against the 
parties having the possession of, or control over 
its funds, notwithstanding the bill as framed is 
bad for multifariousness A for want of parties. — 
Evans r. Coventry (1854), 5 De (4. M. A 0. 911 ; 
3 Eq. Hep. 545 ; 24 L. T. O. 8. 180 ; 19 J. P. 37 ; 
3 W. It. 149 ; 5 W. It. 187 ; 43 E. It. 1125, L. JJ. ; 
subsequent proceedings (1857), 8 De U. M. A U. 
835, L. JJ. 

Annotations : — Reid. Kearns v. Leaf, Aldobcrt r, Koams 
(1864), 1 Hem. 6c M. 681. Mentd. He English & Irish 
Church Sc University Assoc. See. (1862), 1 Hem. & M. 
79 ; He State Fire Insce. (1863), 1 De G. J. A Sin. 634 ; 
He Mercantile Trading Co., Stringer’s Case (1809), 20 
L. T. 553 ; He Albert Life Assoc., Hell’s Case, Kerr's 6c 
Stubbs’ Cases, Uloockley’s Cose, Craig’s Exors.’ Cuso, 
Wilson’s Case (1870), L. It. 9 Ey. 70C. 

To restrain dealings with funds Where 

rules improvident.] — See No. 50, ante . 


Sect. 2 — BORROWING AND LENDING. 

See 1890 Act, ss. 45, 40, 47 (1). 

202. Borrowing — Formalities of rules not com- 
plied with— Validity Of debt.] — (1) Moneys were 
borrowed for a friendly society A applied for its 
benefit : — Held : a valid debt was constituted as 
against the society, although the formalities 
required by its miles had not been followed. 

(2) A simple contract debt of a friendly society 
contracted in 1840 : — Held : not barred by Stat. 
Limitations in 1800, a trust of the prcq>erty having, 
on its dissolution, been declared for the benelit of 
its creditors. 

(3) A society based upon irrational principles, 
A seeking to realise a visionary A unattainable 


object under Mr. Owen's system : - Held : the 
rules, as certified by the barrister, must bo treated 
as conclusive as to the character of the society. 

(4) lu consequence of the failure A insolvency 
of a benefit society, thero was no olliccr or board 
in existence who could be made parties hi a suit 
by a creditor to obtain payment out of the co.‘a 
property. Pltf. having made the trustees A one 
of each class of members parties Held : the 
suit was properly constituted, — P ark v. Clegg 
( 1801), 29 Beav. 589 ; 30 L. J. Ch. 742 ; 4 L. T. 
009 ; 20 J. P. 53 ; 7 Jur. N. 8. 1130 ; 9 W. it. 
793 ; 54 E. K. 750. 

Annotation .—-As to (3) Refd. bowman v. Secular See., 

11917] A. t\ 406. 

203. Lending — Validity of bond to society — 
Rules not duly registered.] —Jones r. Woollam, 
No. 18, ante. 

204. To person other than member — On 

personal security.] — The trustees of a friendly 
society lent- out of tho surplus funds of the society 
a sum of 11300 to A. on the security of a joint A 
several promissory note made by A., A by B. A 
('. as his sureties. None of the makers was a 
member of the society. (J. having died, the 
trustees claimed to prove against Ins estate on 
the note : — Held: (1) that as it was not alleged 
that the money was borrowed for an illegal 
purpose, the contract was not illegal, but merely 
unauthorised ; (2) it was not competent to tho 

makers of the note to allege by way of defence 
that the payee had no authority to lend the 
money, A the proof, therefore, must be admitted. 
— Re CoLTMAN, (’OLTMAN V. CoLTMAN (1881), 19 
Cli. I>. 04 ; 51 L. J. Ch. 3 ; 45 L. T. 392 , 30 
W. K. 342, O. A. 

Annotation* : — Ah to (1) Raid. Laugher v. Molynaux, [1916] 

1 K. 11. 718. A* to (2) Raid. Brougham t. uwy or (1913), 

108 L. T. 504. 

205. — - To members ~ Whether conditions 
usurious.] — The members of a benefit society 
raised a joint stock fund, jMjrtions of which were 
from time to time advanced to members of the 
societ y, by way of loan, at 5 per cent, interest : 
the sums so advanced were put up to competition 
among the members, A the member who bid 


PART XV. SECT. 1. 

t. Transfer of fund for different 
purpose than provided for in rules. I — 
The rules of a court of the Ancient 
Order of Foresters provided for a 
Court Bilk A Funeral Fund. By an 
amendment of the rules the district 
to transfer tho court’s fund 


to a new District Silk Sc Funeral Fundi 
where the moneys would Iks applied 
to different purposes though they 
would bear tho same name : - Held : 
the Court Fund was a i>artleuiar fund 
within Friendly (Societies Act, 1999, 
». 40, Sc the transfer was invalid. — 
Cook r. Donai.oson (1915), 34 N. Z. 
L. li. 833. - N.Z. 


PART XV. SECT. 2. 

a. Ilorrou'ring — Liuldlity of 

— Colonial Bank uv Australasia v. 
Curtain (1878). 4 V. L. U. 38. — A US. 

b. - \ bulliJigg society, 

registered under tbe Act’ So. 254, 

power to borrow, under rules 
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Sect, 2. — Borrowing and lending. Seda. S 

highest obtained the loan. Deft., a member of 
the society, having bid £15 17s. 6 d. for a loan of 
£80, the £15 17s. Gd. to be paid in addition to 
5 per cent, interest on the £80 : — Held : the 
transaction was not usurious. — Silver v. Barnes 
(1839), 6 Bing. N. C. 180 ; 8 Scott, 300 ; 9 L. J. 
O. P. 118; 133 E. B. 71 ; previous proceedings , 

3 J. P. 534. 

Annotations : — Folld. Burbldgo r. Cotton (1851), 5 Do G. 

As Sm. 17. Bald. Cutbill t>. Kingdom (1847), 1 Exch. 

404 ; Boar v. Bromley (1852), 18 Q. B. 271. Mentd. 

Hope v. Meolc (1855), 10 Kxch. 820 ; He Load Co.'s Work- 
men's Fund Hoc., Lowch v. Smelting down Load with 

Pit Jc Sea Coal, [1904 J 2 Ch. 190. 

£06. The Frugal Investment 

Assocn. was formed in 1815, A was certilied under 

4 & 5 Will. 4, c. 40. Its objects were to advance 
the Society's funds to its members, He to accumu- 
late them, He to divide the profits periodically. 
r rhe advances were made by putting up a share 
at one of the meetings for competition among the 
members, He the member offering the highest 
premium for it was entitled to that share, He as 
many more, to the number of twenty, as he chose 
to take at the same premium. For each share so 
taken he was to juvy the premium agreed upon, 
He also Hs. a month for 100 months, during which 
time only the society was to exist, as redemption 
money ; & on these conditions lie might have an 
immediate advance of £100, the full value of his 
share, on giving security for the repayment of it, 
together with such premium He redemption money. 
JIo was also entitled to participate in the genera! 
profits of the society. 11. became a number, He 
obtained an advancement of five shares at 
premiums of £71 for three, He £73 for the other 
two ; He he gave security as required, He received 
an advance of £500. B« died, A on the society 
pressing for payment of the moneys so secured to 
them, ll/s extrlx. filed a bill against them, alleging 
that the transaction was usurious, Hi the society 
illegal, He claiming to redeem the security on 
repayment of the £500, with legal interest only : — 
Held: on the authority of Silvir v. Humes, 
No. 205, ante, that tin* transaction, being between 
partners, was not usurious. — H i’ruiduk v. Cotton 
( 1851), 5 Do U. Hi Mm. 17 ; 21 L. J. Cli. 201 ; 18 
L. T. O. S. 88 ; 15 Jur. 1070 ; 04 E. 11. 008. 

207. Liability of sureties.] — 

By the rules of a money club, members were to 
pay a weekly subscription, A when the aggregate 
amount of subscriptions Hi fines attained a specified 
sum, it was to bo put up to competition amongst 
the members. Hi wild to the highest bidder. A 
member purchased a share or loan of £40, He gave 
a promissory note for that amount, made by him- 
self Hi two ot hoi's as his sureties, as a security : — 
Held: weekly subscriptions paid after the pur- 
chase of the share, did not constitute part, pay- 
ment of the promissory note so given. He the 
sureties were notwithstanding liable for the whole 
amount of the note. — Jones v. Gretton (1853), 
8 Exch. 773 ; 1 i\ L. B. GGG ; 22 U J. Ex. 247 ; 
21 L. T. O. S. 107 ; 17 J. I*. 473 ; 155 E. It. 
1565. 

- Bold. 11 oi* v. Mock (1855). 10 Exch. 829. 


2og. Loan of over fifty pounds — 

Effect of illegality.] — 189G Act, s. 4G (c), provides 
that a registered society “ shall not make any 
loan ” to a member exceeding £50, He sect. 84 
makes it an offence to do “ anything forbidden 
by this Act ” subject to a penalty of £5 (sect. 89). 
Therefore a loan exceeding £50 by a registered 
society to a member is an illegal He void trans- 
action He the money cannot be recovered. — 
Lougher v. Molyneux, [1916] 1 K. B. 718 ; 
85 L. J. K. B. 911 ; 114 L. T. 696 ; 60 Sol. Jo. 
605. 

209. Realisation of mortgage securities — 
Validity of sale — When purchased by member of 
committee.] — In 1899 pltf. mortgaged certain 
property to the trustees of a friendly society to 
secure an advance. In 1902 they, in exercise of 
their power of sale, which had arisen, put up the 
property for sale by auction, such sale being 
directed He entirely managed by a committee of 
the society, whose duty it was to realise mtge. 
securities. Previous to the sale D., a member of 
the committee, had on his own account inspected 
the property. lie knew the reserve, if he had 
not himself fixed it, Hi lie took part in instructing 
the auctioneer, who was nominated by him. 
lie attended the auction, & bought the property 
for himself, pltf., who had only accidentally heard 
of the sale three days before it took place, being 
present Hi bidding against him. The sale was at 
a small undervalue. In an action against the 
trustees of the society Hi D. : — Held : the sale 
was invalid, Hi pltf. was still entitled to redeem 
the mtge. — II odson v. Deans, [1903] 2 Ch. 647 ; 
72 Ij. J. ('h. 751 ; 89 L. T. 92 ; 52 W. R. 122 ; 
19 T. Ij. B. 596 ; 47 Hoi. Jo. 750. 

Annotation: — Expld. Bath v. Standard Land Co., [1911 J 

1 Ch. 018, 

210. Discharge of mortgage — Effect of recon- 
veyance — Vesting of legal estate in person redeem- 
ing without notice — Priority over subsequent mort- 
gagee.] — A piece of land was mortgaged to a 
friendly society, Hi by way of second mtge. to a 
banking co. A building society agreed to pay 
off the first mtge. He to make a further advance, 
having no notice of the second mtge. Accordingly 
by a deed indorsed on the first mtge. deed, the 
firsts mtgeos. reconveyed to the in Igor. ; Hi by 
anot her deed he conveyed the land to the building 
society to secure the repayment, of the sum paid 
to the first mtgees. <fc the further advance — 
Held : as the legal estate had passed by a recon- 
veyance He not by a receipt under 38 He 39 Viet, 
c. 00, s. 16 (7), it was vested in the building 
society, He gave them priority over the second 
mtgees. — Carlisle Banking Co. v. Thompson 
(1884), 28 Ch. D. 398 ; 53 L. T. 115 ; 33 \V. B. 
119. 

See, generally , Mortgage. 


Sect. 3. — INVESTMENTS. 

See 1896 Act, s. 41, & 52, Schcd. 1 (5); 1908 

Act, s. 4. 

211. Investment not in accordance with statute 


giving such power with a reason- 
able limitation ; & on Individual 

member of a society, registered under 
Friendly Boctotiee Act, 1866, a. 4, It 
liable to an action to recover repay- 
ment of a loan to the moiety, not- 
withstanding «u IS, allowing the trustee 
to sue It be sued in respect of the 


property of the society. It notwith- 
standing the subsequent incorporation 
of the society. 

If a memtkcr so sued would rely on 
the absence of a reasonable limitation 
of the borrowing power In the rales 
giving power to borrow, be must 
distinctly plead such omission. — 


Colonial Bank or Auutralasia r. 
Drapkr, Colonial Bank of Anmu- 
LANIA v. PlK (1878), 4 V.LR. 527. — 

PART XV. SECT. S. 
a. Investment not in accordant* 

-J — The trustees of a friendly 
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— Liability of trustees for.] — Ludlow v. Rylance 
(1881), Diprose A Gammon, 123. 

Loan to non-member on personal security.] 

— See No. 204, ante . 

Transfer of Investments — To new trustees.] — 
See P art XV », sect. 4, post* 


Sect. 4.— VESTING AND DEVOLUTION. 

Sec 1896 Act, ss. 49, 50, 51. 

212. In whom vested — Trustees of society for 
time being.] — Where it was ordered by one of the 
original rules of a friendly society, established 
under the 33 Geo. 3, c. 54, that the meetings 
should be held at a certain public house, which 
after some years was altered by expunging the 
name of the house? without inserting any other ; 
but the meeting at which t-lie alteration was 
resolved upon, did not appear to have been 
attended with all the previous formalities required 
by sect. 3 of the Act, although the substituted 
rule was confirmed by the justices at sessions, A 
inrolled ; & the club box, containing the society’s 
money, securities, etc., was deposited in the hands 
of the master of the house, who had previously 
entered into a bond to the clerk of the peace, with 
condition among others that lie, his heirs, etc., 
would at any time thereafter, when required to 
do so by a majority of the societ y at one of their 
annual, or quarterly meetings, or by their com- 
mittee for the time being well A truly return A 
deliver unto the committee for the time being of 
the society, for the use of the same society, the 
society’s box, A all their securities, etc., which 
should have been deposited therein, or otherwise 
delivered to deft, for the use of the society, un- 
injured, A in the same manner, plight. A condition 
that the same were, or should be in, when so 
delivered to him, etc. ; A likewise would render a 
just & true account according to the rules, orders. 
A regulations of the society, A of the Act of 
Parliament, A those presents ; A all the members 
of the society, except twenty-seven or twenty- 
eight, who continued to assemble at tin* old house, 
A appointed a second committee out of their 
numoer, removed their meetings to another inn, 
in pursuance of a resolution carried l»y them at- 
ari extraordinary general meeting, convened at 
the first house* by the legally appointed commit tec 
for the time being, A of which six days’ public 
notice had been given ; but. the master of tin* 
house refused to deliver up the box to the com- 
mittee, who had made a formal requisition of it, 
broke it open, A took out the contents. In an 
action against him on the bond for the non- 
delivery : — Held : he had committed a breach in 
refusing to deliver up the box, etc., to the com- 
mittee, for the time being, who were, under the 
circumstances, authorised in demanding it ; A 
the last words of the condition were not to be 
connected with their demand. — Wybkbgh t>. 
Ainlky (1824), M‘Cle. 609 ; 148 E. li. 280. 

213 , Expulsion of lodge.] — A Dis- 

trict Oddfellows Society, after expelling a lodge 


of the society for non-payment of subscriptions A 
fines, was registered as a friendly society pursuant 
to 13 A 14 \ict. c. 115, under a name which, upon 
an objection of the certifying barrister, was 
altered from the original name. Home deposit- 
notes of a banker’s, with whom a portion of the 
subscriptions were deposited, remained in the 
hands of the Grand Master of the expelled lodge, 
A were demanded from him by the trustees of the 
registered society : — Held : whether the expulsion 
of the lodge had been proper or not, he was bound 
to deliver up the notes to the trustees, A he was 
ordered to pay the costs of a suit instituted by 
the trustees against, him for their recovery. — 
Y eates r. Roberts (1855), 7 l)o G. M. A G. 227 ; 
3 Eq. Rep. 830 ; 3 \V. R. -161 ; 41 K. It. 89, L. JJ. 

Annotation Reid. He Smith r. Pryw (1867), 28 L. T. O. S. 

214. .]— K . i\ Loose, No. 318, 

Collecting society.]- See Dart 1\\, aide. 

215. Transfer to new trustees — Where old 
trustee absconded.] — A sum of money in the funds, 
standing in the name of two trustees of a friendly 
society, one of whom had absconded, ordered to 
be transferred by the other trustee into his own 
name, jointly with that of another trustee, elected 
in the room of him who had absconded. — He 
Friendly Society (1822), i Sim. A St. 82; 57 
E. R. 33. 

216. Where old trustee expelled.] 

A society, not then requiring registration as a 
friendly society, was formed ; hut, the members 
having disagreed, some of them registered it 
under Friendly Societies Act, 1850 (c. 115). The 
object of the society was the relief of widows A 
orphans of its members. One of the trustees of 
the old assocn. bail funds in his hands, which ho 
refused to transfer to new trustees, who had been 
appointed after the registration; A they filed a 
bill against such old trustee, to compel a transfer 
to them. The old trustee, A several members of 
the old assocn. had been expelled from the regis- 
tered society : Jicld : ( I ) the certificate of the 

barrister acting under above Art, was sufficient 
evidence to show that the society was not illegal 
under Unlawful Societies Act, 1799 («. 79), A was 
evidence that the same came within Friendly 
Societies Act, 1850 (c. 115); (2) tin* old nssocn* 
A new society were identical ; (3) the power to 
appoint, new trust/ees included the power of 
removal under the latter statute ; (4 ) tin* remedies 
pointed out by the same statutes were inadequate 
to the purpose of compelling a transfer of stock, 
A did not oust the jurisdiction of the Ut. of Oh. ; 
(5) the fund must be transferred to the new 
trustees, A the old trustee must pay the costs.— 
IIojmjkh v. Walk (1853), 22 L. T. O. H. 144; 2 
W. R. 65. 

Annotation:- As to (2) Reid. Wales r. Robert* (1866), 3 

Kit. iu*p. sno. 

217. Under new rules.] — Dkwhuiiht v. 

Clarkson, No. 87, ante . 

213 , On registration of society.) Old- 

ham Our Lady’s Hick A Burial Society v. 
Taylor, No. 13, ante . 


society registered under Friendly 
Societies Act, 1873. invested the funds 
of the society in shares of a registered 
Building Co. : — Held .* the Investment 
by the trustees was ultra vires the 
Friendly Society. — Gilbert r. New- 
castle Permanent Investment St 


Uituuno Society (1806). 17 N. 8. W. 
Eq. 72. -—A US. 

PART XV. SECT. 4. 

d. In whom vested — Trustees <f* i«c* 
— Bond — Charge by successors 


1 — -Where a 

tlon in security had l»eeri granted in 
favour of the trustee nomination of a 
friendly society St their siiooesaors : — 
Held : Friendly Hocletiee A 18 SO, 
a. 60, did not entitle the sttoocesoni of 
the trustees named in the bond to 
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Sect. 4. — Venting and devolution . Parts XVL , 
XVIL & XVIIL Sect. 1 : Su^seds. 1 & 2.] 

219. .] — M‘Kenny v. Barnsley 

Corpn. (1894), 10 T. L. H. 533, C. A. 

Annotation : — Reid. Blake v. SmJthor (1906), 22 T. L. It. 
098. 

220. Of equitable mortgage — Necessity for 

legal transfer.] — The committee of a benefit club, 
which was not registered, advanced some of the 
club money on the security of a deposit of a lease. 


Societies. 

Afterwards the surviving members of the dub 
formed a new society, under a different name, 
which succeeded to the funds of the old club. 
The new society was duly registered under the 
10 Geo. 4, c. 56 i—Held : the equitable mtge. 
would not vest in the public officer of the new 
society without a legal transfer. — Davies v. 
Griffiths (1853), 1 W. R. 402. 

For distribution of funds on dissolution, see 
Part XXL, Sect. 5, post. 


Part XVI. — Quinquennial Valuation. 

See 1896 Act, s. 28 ; 1916 Act, s. 1. Power of Chief Registrar to defer valuations 

221. Failure to make -Liability of officers & O n application of society.] See 1916 Act, 
members.] —Friendly Societies’ Kkoistuah r. L 
Nodmn (1881), Diprose A Gammon, 430. 


Part XVII. — Accounts and Inspection of Affairs. 


See 1896 Act, ss. 26-30, 55, 76, sclied. 1 (10) ; 
1908 Act, s. 7. 

Annual return of receipts & expenditure— Lia- 
bility for failure to make.]— See Part XIX., Sect. 1, 
- 1 , 

222. Audited accounts - Whether conclusive — 
Right of members to lmpeaoh for fraud.] - ruder 
an order directing an account, A: not referring to 
settled accounts, the accounting party may set 
up settled accounts, though the order does not 
direct that settled accounts shall not bo disturbed 
A the opposite party may impeach them, though 
the order does not expressly give him liberty to 
do so. By the rules of a benefit society it was 
provided that the accounts should he audited, A 
that, after they had been audited A signed by the 
auditors, the secretary A treasurer should not be 
answerable for any mistakes, omissions, or errors 
that might- afterwards l»e proved in them, lly 
10 Geo. 1, c. 56, s. 33, it was directed that the 
accounts of a society of this description should be 
audited by two or more members of the society. 
In Dec. 1883, an order was made for an account 
of all moneys received by 8., the late secretary. 


S. carried in audited accounts down to Oct. 1880. 
A claimed to have them treated as conclusive, 
while pltfs. claimed to have them disregarded, 
On examination of the audited accounts, it ap- 
peared that they had throughout been audited A 
signed by one person only, who was not a member 
of the society. Bacon, V.-C., made an order 
expressing his opinion that the accounts had been 
audited in accordance with the rules, A directing 
the account under the order of Dec. 1883, to 
commence from Oct. 1880, the date of the last 
audit : — Held : on appeal, that the accounts had 
not been duly audited in accordance with 10 Geo. 4, 
c. 56, s. 33, A the rules, A the order of the Vice- 
Chancellor must be discharged, but without 
prejudice to the right of deft, to show that the 
accounts in question were to be treated as settled 
accounts on any other ground than that they were 
audited in accordance with 10 Geo. 4, c. 56, s. 33, 
A the rules. — Holgate t\ Shutt (1884), 28 Ch. D. 
Ill ; 54 L. .T. Ch. 436 ; 51 L. T. 673 ; 49 J. P. 
228, C. A. 

223. Right of member to inspect books.] — 

Moffatt v. Taunton (1891), Diprose A Gammon, 
307. 


charge the debtor upon an extract 
of the bead without producing h>pl 
evidence of their right to the contract, 
even though the tact of their appoint- 
ment as trustee* was known to the 
debtor. — M hvhki.l r. 5Sr. Mungo 
L otmie or Ancikni SuKrimuns. 1191 Cl 
8. C. 689. SCOT. 


PART XVI. 

a. Failure of actuary to adopt.] — 
An actuary appointed under the rule* 
of a friendly society to report a* to 
payments to he made to a acceding 
*i of the central authority did 


not take for the basin of hU report the l 
lu»t quiuquennial valuation as pro- 
vided by the rules of the society, but 
had a new valuation made without 
the concurrence of the acceding lodge, 

A baaed his report on thin new valua- 
tion. Ilia report waa confirmed by the 
torn of tho society. Under tho 
a report so confirmed waa binding 
A conclusive. The seceding lodge 
objected to the report as having been 
made on a wrong basis, A commenced 
an act ion in the supreme ct. to establish 
its rights : — Held : the actuary not 
liavluir acted In accordance with the 
rules bis report was void, A the 


fir mat Ion by the directors did not give 
il any validity. — B attkhhby v . Wheat- 
I.KY (1914), 34 N. Z. L. It. 94. -N.Z. 


PART XVII. 

f. Power* of Registrar to order in- 
quiry .} — When duly called upon by 
members of a friendly society, the 
Registrar may order an inquiry into 
the affairs of the society, of an exhaus- 
tive or limited character, as he may 
deem fit. — Professional A Civil, 
Service 8upfly Assoc n. r. Dougal 
(1898), 5 8. L. T. 339.— SCOT. 



Part XVIII.— Disputes. 


321 


Part XVIII. — Disputes. 


Sect. 1.— -PROVISIONS FOR SETTLEMENT IN 

RULES. 

Sub-sect. 1. — Necessity fob. 

See 1890 Act, s. 9 (3), sched. 1 


Sub-sect. 2. — Effect on Jurisdiction of 

Court. 

See 1890 Act, s. 08 (1). 

224. Whether jurisdiction of court ousted.] — 

Where the rules of a friendly society provide for 
reference of disputes to a committee of the 
society, the county ct. has no jurisdiction. — * 
Turner v. Scott (1857), 28 L. T. O. S. 373. 

225. .] — (1) Where the rules of a friendly 

society provide for reference of disputes, the 
county ct. is deprived of jurisdiction by 18 A 19 
Viet. c. 03. 

(2) Where the judge of a county ct. decides 
such a dispute as is within the rules, & thereby 
acts beyond his jurisdiction, an application to a 
superior ct. for a prohibition after execution 
issued upon the judgment below, must, if it can 
be made at all, be made promptly, or the ct. will 
not interfere . — lie Denton v. Marshall (1803), 

I IL A U. 054 ; 1 New Hep. 212 ; 32 L. J. Ex. 
89 ; 7 L. T. 089 ; 27 J. P. 345 ; 9 Jur. N. S. 337 ; 

II W. K. 208 ; 158 E. It. 1040. 

228. .] — Netiierway v. Raven Lodge, 

Manchester Unity Independent Order of 
Oddfellows (1878), Diprose A Gammon, 387. 

227. .] — Oaiiill r. Eustace (1879), Dip- 

rose A Gammon, 109. 

228. .] — 1x>yal Prince of Wales 

Grand United Order of Oddfellows Trustees 
r. Wrexham District Trustees (1885), Diprose 
A Gammon, 29. 

229. .] —Straw r. Disney (1889), Diproso 

A Gammon, 110. 

230. .] — Higgle r. Rose Lodge, Man- 
chester Unity Independent Order of Odd- 
fellows (1889), Diprose A Gammon, 300. 

231. .] — Justices liave power under 

Divided Parishes At Poor I^aw Amendment Act, 


1878 (c. 61), s. 23, to make an order for the nay 
ment to the guardians of any union or parish of 
any periodical payment to which a pauper may 
bo entitled. Guardians applied to the justices 
under this sect, for an order for payment to them 
of a weekly allowance wliich they alleged that a 
pauper was entitled to under the rules of a friendly 
society. The trustees of the society disputed the 
claim. The rules of the society provided that all 
disputes arising betwecu any member or any 
person claiming an account of any member A tlio 
society should be referred to arbn. : — Held .* the 
guardians were claimiug the payment on account 
of a member, & the dispute between the guardians 
A the trustees as to whether or not the nau per 
was entitled to the payment must- be settled by 
arbitration, in accordance with the rules of the 
society, A until the dispute had been so settled 
the justices had no jurisdiction to make an order 
for the payment of the weekly allowance to the 
guardians. — R. v. Richardson, [1891] 2 Q. 11- 
323 ; 70 L. T. 805 ; 58 J. P. 010 ; 42 W. R. 540 ; 
10 T. L. R. 493; 38 Sol. Jo. 020; 10 R. 338; 
nom. R. t\ Richardson, etc., Durham JJ. A 
niERLANp A Durham Miners Per- 
manent Relief Fund Friendly Society, 03 
U. J. M. (?. 212. 


232. .] — Falconer r. Travellers’ Rest 

Lodge, Manchester Unity Independent Order 
of Oddfellows (1805), Diprose A Oaminon, 420. 

233. .] .— He Royal Uiver Friendly 

Society (1895), Times, Nov. 10. 


234 . Dispute already dealt with In accord- 

ance with rules.) -Tanner r. Huuuky Lodge, 
Manchester Unity Independent Ordf.r of 
Oddfellows (1890), Diprose A Gammon, 252. 

235 . Friendly Societies Act, 1875 (c. 60), 

s. 30.] — The provisions of above sect, of above 
Act, apply to all friendly societies, not only to 
friendly societies receiving contributions by means 
of collectors at a greater distance than ten miles 
from the registered office of the society. Conse- 
quently, though the rules of a friendly society 
provide for the settlement of dispute’s between the 
society A members by arbn. a ct. of summary 
jurisdiction has jurisdiction under above sect, of 
above Act, to decide such disputes. — He Holt 
(1878), 4 Q. R. D. 29 ; sub nom. Re UNITED 
Patriots’ National JIicnefit Society A Holt, 
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2241. Whether jur unlit* ion of court 
ousted .] — CHKKTHAM v. ELUOTT (1886), 
12 V. L. It. 370.— AUS. 


224 U. .1 — Kinoham r. Jokl 

(1807), 23 V. L. It. 284. — AUS. 


224 ill. — — •] — Sharpe f. Brown, 
(1918) V. L. It. 078. — AUS. 

224 Iv. .} — Lacey r. Shanks, 

(1924) St. It. Qd. 298.— AUS. 

224 v. . ] — Esskry r. Court 

Pride op the Dominion i1883l 2 
O. K. 590.— CAN. 


224 vi. .) — An action to establish 

the right of a person to membership 
in a benefit society will not be enter- 
tained by the ct., even where the 
society submits to the jurisdiction, 
until the remedies provided by the 


J. — VOL. XXV. 


jonstltution of the society have 
■x haunted. A dispute arose as to the 
dtf.'a right to continue to Ihj a 
>f the deft, society, &i a body of 
>f the society decided against him ; 
he pltf., instead of appealing to the 
Jraud Lodge, as permitted by the 
constitution <hy which he was admit- 
tedly bound), brought au action against 
he society. The action was dismissed, 
liut without costs 6c without prejudice 
to any other action being brought 
sifter the remedies provided by the 
constitution should be exhausted. — 
Killi ax v. Independent Order of 
Fokkoter* (1906), 8 O. W. It. 631 J 
13 O. L. It. 155.— CAN. 


224 vii. .) — Irvin r. V 

tkkian Widows’ Fund Arhocn. 

5 i. Ch. It. 1 ; 8 Ir. Jur. 88.— IR. 


224 riii. %J — Duuan c. Lodge of 


Anc ient Siiephkudm Tkcwtekh ( 1 8 UK> 
33 1. L. T. 14. -IR. 

224 lx. .) — M'Caffuey r. M'Ma* 

hum (1901), 35 1. L. T. 97. — IR. 

224 x. .j — it. r. Waterford 

JJ., 11919] 2 I. K. 213.— IR. 

224 xl. .1 — M anson r. Do ru. 

(1840), 2 Dunf. (Ct. of 8e»s.) 1015; 
36 Fac. Coll. 1084.— SCOT. 

224x11. He. J1iv>dik v. John* 

rov ( 1 HO I h 30 Beav. 129; 54 K. Jt. 
237. — SCOT. 


224xlil. M'Oowan v. City 

of (iLAMuow Friendly Hooikty, (1913J 
S. C. 991.— SCOT. 


224 xlv. .1 — CninrroN v. Vaimy 

Myktlc Lodge of Free Uarimcnjckh 

11904), 6 F. (Ct. of Hww.) J 

Sc. L. It. 337 ; 11 S. L. T. 753.— SCOT. 




Friendly Societies. 


Sect. 1 . — Provisions for settlement in rules: Sub - 
sects. 2 &3, A.) 

48 L. J. M. 0. 56 ; 27 W. R. 330 ; sub nom . Re 
Holt, J£j? p. United Patriots* National Bene- 
fit Society, 39 L. T. 622 ; 43 J. P. 396, D. C. 

Annotation : — Reid. White v. Hussey (1885), Diprose & 
Gammon, 415. 

286 , Rules binding on reinstated member .J 

■ — Barker v. Prudence of the Vale Jx>dge, 
Manchester Unity Independent Order of 
Oddfellows (1891), Diprose A Gammon, 421. 

287. * Claim not dealt with by committee — 

Alternative provisions in rules.]— Ite Hogg, Ex p. 
Parkin (1898), 14 T. L. U. 210. 

Collecting society .] — See Part IV., ante. 

See, also , Arbitration, Vol. II., pp. 350 et seq . 

Finality of arbitrators' award — Dispute referred. 

In accordance with rules .]— See Sect. 2, sub-sect. 1, 
post. 


Bur-sect. 3. — What Disputes within 
Provisions. 

A. Disputes between Society and Members. 

288. General rule— Acts ultra vires.]— Where 
the rules of a registered society contain a pro- 
vision for the reference of disputes between a 
member A the society A its officers to arbn. it is 
not au answer to an application for a slay of pro- 
ceedings that the question at- issue is whether or 
iiot tho act compliiinod of in ultra W/vv*. (’ox v 
Hutchinson, 119101 1 Uh. 513 ; 79 L. J. rh. 259 : 
102 L. T. 213 ; 20 T. L. It. 203 ; 54 Hoi. Jo. 271. 

Uitrd Ilcktbonw, |19i3i .3 K H 
itil). Retd. Winter r. W'ilklnnou. J1915J i cii. 317. 

1 1 n^ m P*yJ~~(’AiriLL r. Kustace 

(1879), Diprose A Gammon, 409. 

"■ DWNEY (188S) * 

•] ~~ Barker v. Prudence of the 
YALE I/)DOK, MANCHESTER UNITY INDEPENDENT 
Order of Oddfellows (1891), Diprose A Gam- 
mon, 421. 

242, ----.] ~ - Applt., a membe r of a friendly 

society, claimed from tho society sick pav on 
behalf of his son, who was also a member, but was 
mentally afflicted A unable to claim it for him- 
mdf. The et. arbn. committee decided against 
the claim, A that decision was affirmed on appeal 


by the district arbn. committee, who charged 
applt. with the expenses of the proceeding. 
Applt. having refused to pay the expenses was 
suspended A ceased to be a member. In an 
action by applt. against the society claiming an 
injunction A damages for wrongful exclusion : — 
Held: (1) the questions about sick pay A expenses 
were disputes within 1896 Act, s. 68, A therefore 
should be decided only in the manner directed 
by the rules of the society ; (2) the rules were 
not ultra vires ; (3) the decisions, even if erroneous 
in point of law, being given without misconduct 
were binding A conclusive A not removable into 
any ct. of law or restrainable by injunction A 
could be enforced without resorting to a county 
ct. ; A the action was not maintainable, — Catt v. 
Wood, [1910] A. C. 404 ; 79 L. J. K. B. 782 ; 
102 L. T. 614 ; 26 T. L. K. 455, 11. L. 


w aymtui I ; « A y T* ‘ n 0 . 

Order of United Brethren Friendly 

[1917] IK. 13. 677. 

243. Reduction of sick pay.] — Falconer v. 
Travellers’ Best Lodge, Manchester Unity 
Independent Order of Oddfellows (1895), 
Diproso A Gammon, 426. 

244. Recovery of medical expenses.] — Nethek- 
way v. Baven Lodge, Man Chester Unity 
Independent Order of Oddfellows (1878), 
Diprose A Gammon, 387. 

245. Enrolment of member’s wife.] — The rules 
of a friendly society following the terms of 
Friendly Societies Act, 1875 (c. 00), s. 22, provided 
for the api>ointment of an arbitrator, A for tho 
reference of disputes between the society A its 
members to arbn. : — Held : a claim raising a 
question as to whether the second wife of an 
enrolled member was entitled to enrolment A to 
the benefits of the society, A a claim for injunction 
arising upon a suggestion that the society was 
about to dispose of its funds otherwise than for 
tho benefit of its members, were both disputes 
within the arbn. rule A the provisions of sect. 22, 
A were not the subject of an action in the High 
Ot. — Stone v. Liverpool Marine Society (1891), 
63 L. J. Q. B. 471 ; 10 It. 692 ; affd., 10 T. L. B. 
370, O. A. 

Aiinotaiirm* : ~ Apld. Cox r. Hutchinson, [1910] 1 Ch. 513. 

Rtld. Hoard r. Piokthorne, ( 1913} 3 K. B. 299 ; Winter v. 

WilkinHon (1914), 79 J. P. 241. 

246. Distribution of fund by trustees.] — By 13 

A 14 Viet. c. 115, s. 22, any dispute arising between 
the members of any friendly society A the trustees. 


PAHT XV1I1. SECT. I, SUB-SECT. 3. 

r rrr "* A* 

S' KxpulAon of mtTnbrr , ) — . Tht* 
Utatrow District Arbitration Com- 
inttt-oo of tho Ancient Order t»f 
ForoHtota, In tbp excrtrlao of Ita Jnri*- 
diction. under the rule* of tho eoofetv 
pronouuoed an award removing a,! 
a branch wwrotary, from offloc, oxiM'l- 
ltns htm from the tooioty, & oalfina 
upon hiui tn deliver tho book* of the 

//rfd ,* the District Arbi- 
iurUdiotion 

to deprirp A, of oflRoo had. as incidental 
tbwpto. Jurisdiction to order delivery 
of the books to the dint riot secretary 

p ropert y of the branch.— Ouieow 

bMIUOT OF ANOIIMT O SSt S OF 

roiiwmtM v. Hncvawao* usss), * 
F. (Ct. of Boss.) 14.— SCOT. 

b. -—si — CbLuna e, Bahhow- 
piu> V w m O kMmcwa. 

& C. ISO.— SOOT* 


243 L Induction of tick pay.] — Pitt, 
became a member of an Oddfellows* 
Lodge by subeoription that he had 
examined tho general laws & byo- 
iaws. & «m ready H willing to yield 
obedience thereto. At that time there 
was a bye-law in force fixing the 
amount of the weekly sick benefit 
payable to members s also another 
bye-law by which the society oould 
repeal, suspend, or ameod existing 
bye-laws by a bye-law passed by a 
two-thirds rote. Subsequently a bye- 
possod reduaing the amount 
•frK benefit, whereupon the 
Pltf. availed himself of the rations 
appeals permitted by the oonstitut ion, 
4c on his failing thereon, brought an 
aotioa seeking a declaration that the 
action of the lodge was contrary to 
natural Justice A that he was entitled 
to payment of the amount fixed when 
ho booame a member Held ; this 
W # M . * matjwr within the oompetcnce 
of the society Sc the et. oould not 
mterfete. — Buns s. Fobmt Crrr 


Lodge, Pabkhouse v. Dominion 
Lodge (1898), 28 0. 1L 238 ; 24 A. It. 

.—CAM. 

244 L Recovery of medical ___ _ 

— Osborne c. Wilson (1902). 21 
N. Z. L. R. 244.— M.Z. 

k. Dispute as to validity of rules.) 
— Falconer e. Wkedon (1888). 14 
V. L. R. 846.— AUS. 

L A provision in the rules 

of a friendly society that ** all dis- 
putes between a member or person 
claiming through a member or under 
the rules of the society and the society 
or any offiocr thereof shall be decided 
by *’ the governing body of the society 
does not oust the Jurisdiction of the 
Supreme Court in an action by a 
member in which the complaint is that 
the defendants, acting under certain 
amended roles purporting to have been 
made by the society, but which the 
plaintiff alleges to feiave been ^ 
made, have usurped the control of tla 
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treasurer* or other officer, or committee thereof, 
shall be settled in such manner as the rules of 
each society s h all direct, & the decision so made 
ff hflll be binding, & conclusive ; but if such dispute 
shall be of such a kind, that, for the settlement of 
it, according to the laws in force, recourse must be 
had to a ct. of equity, it may be referred, at the 
option of either party, to the judge of the county 
ct. Where, by the rules of a friendly society, 
disputes between members & the trustees may be 
referred to the arbn. of a certain number of the 
committee, a dispute, which affects the interests 
of all the individual members of the society, 
arising between some of its members, who are 
also members of the committee, & the trustees, 
where the question is not one which necessarily 
requires that recourse should be had to a ct. of 
equity, such dispute cannot be referred to the judge 
of the county ct., but must be referred to other 
members of the committee. Where a dispute 
arose between two of the members of the com- 
mittee of a friendly society, & the trustees, 
touching the distribution of a fund in the hands 
of the latter ; & by one of the rules of the society, 
it was ordered that disputes were to be referred 
to such members of the committee as should not 
be personally interested in the matter : — Held : 
the judge of the county ct. had no jurisdiction in 
such case, & the ct. granted a prohibition against 
further proceedings in a plaint issued out of the 
ct. over which ho presided. — G kin it AM v. Card 
(1852), 7 Exch. 883 ; 21 L. J. Ex. 321 ; 10 J. P. 
825 ; 155 E. K. 1187. 

247. .] — Stone v. Liverpool. Marine 

Society, No. 245, ante. 

248. Member also treasurer — Recovery of money 
from treasurer.] — 18 & 19 Viet. c. 03, s. 40, giving 
a summary proceeding before justices against the 
officer of a friendly society not accounting for the 
money of the society does not take away the 
remedy at common law & a treasurer may be sued 
for money had & received. The rules of a friendly 
society formed under 10 Geo. 4, e. 50, provided that 
if any dispute should arise as to the legality or pay- 
ment of any fine, money, or allowance, or as to 
the disqualification of any member at the time of 
his admission, or between any officer & member, 
it should be referred to the decision of the com- 
mittee of the society, from whom there should be 
an appeal to justices. Before July, 1855, when 
18 & 19 Viet. c. 63, came into operation, deft., the 
treasurer of this society, received, an such, certain 
moneys, the balance of which he failed to pay 
over to pltfs., the society's trustees, & to recover 
which pltfs. after that date brought this action 
Held ; whether the case was governed by 1 0 Geo. 4 , 
c. 56, or by 18 & 19 Viet. c. 03, the action lay : for 
that pltfs.* claim was not a dispute between the 
society & deft, in his capacity os an individual 
member of it, which disputes alone wen; required 
by either statute to be dealt with under the 
society’s rules, & otherwise than by action. - 


Sinden v . Banks (1861), 3 E. & E. 023 : 30 
L. J. Q. B. 102; 3 L. T. 775 ; 7 Jur. N. 8. 910 ; 
9 W. R. 415 ; 121 E. R. 570 ; su6 nom. Lindon t\ 
Bankes, 25 J. P. 390. 

^wptotions : — Consd. Municipal Permanent Investment 
Bldg. Soo. v. Richards (1888), 30 Oh. 1). 378. APDrvd 
Winter v. WUklnsou, [1015] 1 Ch. 317. Reid. HmSSe r. 
Wilson, oto. Forty Mrst Starr Bowkctt Boucllt Soc 
Trustees (1877), 26 W. R. 08. 


249. Expulsion of member— Claim for reinstate- 
ment.] — Ex p. Wooi.diudue, No. 181, ante . 

250. .] — Pltf. was expelled from a 

friendly society, the rules of which directed tliat 
disputes between a member & the officers should 
be decided by justices, llo applied for an in- 
junction to restrain the society, its members, & 
officers from excluding him : —Held : 1875 Act, 
s. 22, & rules only applied to disputes arising 
between members & the society & did not include 
a dispute as to whether a person who had been 
expelled from the society was entitled to be 
reinstated & therefore the ct. had jurisdiction to 
grant an injunction. — WiLl.ls v. Wiclw, [1892] 
2 Q. B. 225 ; 61 h. ,T. Q. II, 606 ; 67 L. T. 316 ; 
56 J. P. 775 ; 41 W. R. 01 ; 30 Hoi. Jo. 591; 
sub nom . Willis r. New Union Society, 8 
T. L. R. 053, 1). G. 

Annotation* : — Folld. PalHser r. Pule, [1897] 1 Q. B. 257. 

Refd. Htouo t\ Liverpool Murine Hoc. (1 81)4), 03 L. J. 

Q. li. 471 ; Taylor r. National Amalgamated Apprvd. 

Soc., 111)14] 2 K. B. 352. 


251. Legality of expulsion. | — 58 & 59 

Viet. e. 20, s. 10 (1) merely extended the period 
during which Friendly Societies Act, 1875 (c. 00), 
s. 22, was applicable to disputes within it, & did 
not extend the provisions of that sect, to a class 
of disputes not previously within it, namely, dis- 
putes as to the title of a person to he a member 
of the society. The jurisdiction of the ct was 
therefore not ousted with regard to such disputes 
by those enactments. 

A dispute between a friendly society & a 
member who lias been expelled as to the legality 
of the expulsion is not a dispute which must lx* 
decided in the manner provided by the rules of 
the society.- Palmhkr v. Dale, [1897] 1 Q. H. 
257 ; 60 L. J. Q. II. 280 ; 70 L. T. 14 ; 45 W. 11. 
291 ; 13 T. L. K. 147, G. A. 

jArtnolatvm* : — Refd. Andinwn v. Mile Jiell. (11)051 A. <\ 78 ; 
Calt v. Wood, (1010) A. O. 404 ; Cox r. Hutchinson, 
111)10] 1 Oh. 513; Heard v. Piokthornc. 11013] 3 K. li. 
J09 ; Taylor v. National Amalgamated Apprvd. Hoe., 
(10141 2 K. 11. 352 ; Wayiniui c. PerHeveranoo Lodge of 
the Cambridgeshire Order of United Brethren Friendly 
Hoe. (1016), 116 L. T. 14. 


Generally.] — &V Part XIII., Sect. 6, sub- 

sect. 2, ante. 


252. Expenses of arbitration.] Uatt v. Wood, 
No. 242, ante. 

Mode of settlement of disputes By arbitration.] 

— Sec Sect. 2, sub-sect. 1, post . 

By justices.]- - See Sect. 2, sub-sect. 2, post. 

- - By county court.] —See Sect. 2, sub-sect. 3, 


business funds, and property of the 
society. — B rosnan r . Trait (1003). 
5M> V. L. It . 280. — A US. 

m. Recovery of loan.} — M 4 Dosa«m r. 
Calvkbt (1914), 48 I. L. T. 35. — IR. 

n. Reduction of minute of meeting.) 
— Davie v . Counton Friendly 
Hocumr (1870), 9 Macpb. (Ct. of 
Heaa.) 96. — SOOT. 

o. Where society has acted in 
lation of rules.) — In an action by a 


member of a friendly society 

the society for declaration that the 
appointment of another member to 
the board of manage moot was void 
in reaped that under the rules of the 
society he was ineligible for election, 
it was in defence denied that he was 
ineligible, and it was also pleaded that 
the action was excluded by a rule of 
the society that ** all disputes between 
the society and any member as such 
. . . may bo determined by arbitra- 
tion." The rule was passed under 
the Friendly Societies Act, 


j which provides that eveiy _ , 
between a member and Ine society 
shall be decided in mariner directed 
by the rules of the society ** without 
appeal, and shall not be removable 
into any ot. of law . . ; — Held : 

the adlon was competent in respect 
that the jurisdiction of the ct, was not 
excluded in a case where the averment 
was that the society had noted in 
violation of its rules 

M'Gowajt v. Ctrr or 

Friendly Houikty, II9I3J 8. C. 991.- 
•COT. 

Y 2 
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Sect, 1 . — Provisions for settlement in rules : Sub - 
sect, 3 f B, Sect. 2 : Sub-sects. 1 dr 2 .] 

B. Other Disputes. 

Mode of settlement by arbn., see Sect. 2, sub* 
sect. 1, post. 

253 . Between society Sc medical officer — 
Wrongful dismissal.]— By the rules of a friendly 
society, a committee was empowered to deter- 
mine all grievances, di He fences, Sc disputes which 
might arise relative to the alYairs of the society, 
subject to an appeal to two magistrates, Sc it 
provided that each member should pay Us. 
annually to the society’s doctor. Pltf. was duly 
appointed to that office. The committee dis- 
missed him Sc appointed another in his stead. 
An application was thereupon made to two 
magistrates, who recommended that a general 
meeting of the society should be convened. At 
this meeting, a large majority of the members 
voted for pjtf. In an action against the stewards 
of the society, to recover the amount of the 
contributions received by them from the members, 
for the services of the doctor, subsequently to the 
dismissal of pltf., the jury found that the com- 
mittee had not acted bond fide in dismissing him : — 
Held : pltf. was entitled to retain the verdict, the 
matter not being a grievance or dispute within 
the jurisdiction of the committee. - -Garner v. 
MheiakY (1829), 6 Bing. 477 ; 3 Moo. & V. OH; 
2 Man. Sc By. M. (J. 452 ; 7 L. J. O. H. V. P. 191 ; 
130 E. It. 1140. 

264. Between society Sc branch officers - 
Wrongful division of branch funds.) -The rules of 
the O. Friendly Society provided that if any 
dispute should arise between the society A: the 
Inuird of directors Si any district, lodge, or member 
such dispute should be referred to the following 
general meeting for settlement, except where 
otherwise provided by t he rules. The rules further 
provided that no lodge should divide its funds or 
any part thereof without the sanction of the 
board of directors Sc a certificate of dissolution. 
Sc that any lodge acting contrary to this rule 
should forfeit the money so divided to the general 
fund of the society, to be recovered by legal 
process. 1890 Act, s. 08, enacts that every 
dispute between an officer of any registered branch 
of any society & the society or branch of which 
that registered branch is a branch “shall be 
decided in manner directed by the rules of the 
society or branch.” Defts., who were the trustees, 
secretary, Ad treasurer of a lodge registered as a 
branch of the O. Friendly Society, wrongfully 
divided the funds of the lodge between the 
members thereof in breach of the rules. The 
trustees of the society brought an action to 
recover the funds from defts. i—Utld: (1) defts. 
were liable to be sued as trustees in whom property 
was vested by statute to be held ujnm certain 
trusts, Sc (2) the right of act ion against them was 
not taken away by 189(1 Act, s. 08. Semble: 
(3) upon the const ruction of the rules also, the 
question in the action ought not to be referred to 
a general meeting of the society for settlement.— 
Winter r. Wilkinson, 11915] 1 ch. 317; 81 
L. J. Ch. 237 ; 79 J. 1\ 241 ; 31 T. L. H. 121 ; 
13 L. <1. It. 425 ; »<n45 nom. Winter v. Wilkinson. 
Winter v. Bn ace well, 112 L. T. 482, l. A. 

255. Between society Sc member's adminis- 
trator — Claim on life policy.)— (l) A claim by an 
administrator on a policy of life assurance granted 
to the Intestate by a society enrolled under 


Friendly Societies Acts, 1829 (c. 50), & 1834 
(c. 40), is not 44 a dispute between the society & 
a member, or a person claiming on account of a 
member,” within sect. 27 of the former Act, which 
requires such disputes to be determined by arbn. 

(2) Semble : ordinary life policies of assurance, 
by which the sum assured is payable to the exors. 
or administrators of the assured, are not within 
the purview of the Friendly Societies Acts. — 
Kelsall v. Tyler (1850), 11 Exch. 513; 25 
h. J. Ex. 153 ; 20 L. T. O. S. 220 ; 20 J. P. 150 ; 
150 E. R. 933. 

Annotation: — As to (2) Refd. Lain? v. Feed (1869), 39 
L. J. Cb. 3, n. 

Payments on death of members, see Part XI., 
Sect. 4, ante. 

256. Between parent Sc Junior societies — 
Secession of Junior society.] — Snell v . Vink 
(1890), Diprose Sc Gammon, 313. 

Secession of societies, see Part XX,, Sect, 3, 

post. 

257. Between society Sc poor law guardians — 
Claim for cost of relief of pauper member.]— 

K. v. Richardson, No. 231, ante. 


Sect. 2.— SETTLEMENT OF DISPUTES. 

Sub-sect. 3. — By Arbitration. 

Sec, generally , Arbitration , Vol. II., pp. 312 
ct seq , 

258. Appointment of arbitrators — Whether com- 
pellable by minority of society — Dispute between 
society's bankers Sc expelled members.] — When 
deposits are made in a savings’ bank by a benefit 
society, of whom a part have since been expelled 
by an order of magistrates who liad no authority 
to interpose, (he managers of the bank are not 
compellable, upon the application of the members 
so illegally expelled, to appoint an arbitrator to 
settle disputes as between such managers At the 
depositors. Nor, in any case, W'liere deposits 
have been made on behalf of a society, are the 
managers compellable to appoint an arbitrator 
upon the application of individual members, not 
being the representatives of the whole or of a 
majority of such society. — Ii. r. With am Savings 
Bank (i834), 1 Ad. A: El. 321 ; 3 Nev. At M. K. B. 
418 ; 2 Nev. St M. M. C. 294 ; 3 L. J. M. C. 85 ; 
110 E. K. 1228. 

259. Discretion of arbitrators to hear counsel.^ — 

It is competent to arbitrators under 18 Sc 19 Viet, 
c. 03, to decline to hear counsel. Semble : all 
arbitrators have the like discretion. — lie 
MacQueen At Nottingham Caledonian Society 
(1801 ), 9 C. B. N. S. 793 ; 142 E. R. 312. 

Annotation :■ — Hentd. K. r. St. Mary Abbott# Aasmt. 

Com. (1893), Hyde, Bat. App. [1891-1893} 276. 

260. Finality of arbitrators' award — When 
made bond fide — Though decision erroneous.]— 

(1) The award of arbitrators acting under 4 At 5 
Will, 4, c. 40, in a reference of a dispute between 
a friendly society At one of the members of it is 
(Inal. The jurisdiction of justices to determine 
such a dispute after arbitrators have made an 
award, will arise if the award be a nullity, but is 
not raised by the fact that the decision of the 
arbitrators is erroneous. On an application for a 
rule under Justices Protection Act, 1847 (c. 44), 
calling on a magistrate of the police courts of 
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the metropolis, to hear & determine a dispute 
between a friendly society & the widow of an 
expelled member, it was disclosed that deceased 
husband had been expelled without a previous 
summons required by the rules, but also that 
arbitrators, in whom maid fides was not shown, had 
heard & decided on the objection : — Held : the 
magistrate had properly declined jurisdiction. 

(2) The jurisdiction of the justices only arises 
in case the arbitrators neglect or refuse to make 
an award (Wightman, J.). — Ex p. Long (1854), 
24 L. T. O. 8. 73 ; 19 J. 1\ 118 ; 3 \V. R. 18. 

261. .] — Catt v . Wood, No. 212, 

ante. 

262. Jurisdiction of justices to interfere — 

— Not unless award a nullity.] — Ex p. Long, No. 
260, ante. 

263. Jurisdiction of High Court to Inter- 

fere.] — Applt., a member of a friendly society, 
having met with an accident, applied to his 
society for relief. His claim was refused, & under 
the rules of the society the dispute was referred 
to arbitrators, who decided against him : — Held : 
the High Ct. had no jurisdiction to interfere in the 
matter . — lie Gollings & Tradesmen’s Friendly 
Society, Peterborough (1891), 64 L. T. 775, 
I>. C. 

264. Jurisdiction of county court to 

interfere — Provision in society’s rules for appeals.) 

— Heath v . Loyal Oak Lodge Trustees Man- 
chester Unity Independent Order of Odd- 
fellows (1892), Diprose & Gammon, 27, D. C. 

265. Arbitration Improperly conducted. 

In an arbn. beteeen a member of a friendly society 
& the society, arising out of a claim for sick pay 
the arbitrators appointed under rules of the societ y, 
after hearing claimant, heard the evidence of two 
witnesses, in the absence of claimant, who was 
excluded from the room, & given no opportunity 
of cross-examining the witnesses. Jiy one of the 
rules of the society, “ where no decision is made 
on a dispute within forty days after application 
for reference to arbn., the member may apply to 
a ct. of summary jurisdiction.” The member 
applied to justices, who decided that, the arhn. 
having been improperly conducted, the decision 
of the arbitrators was void A: that consequently 
the justices had jurisdiction to hear & determine 
the dispute : — Held : as the arbitrators had given 
a decision which was valid until set aside, the 
jurisdiction of the justices to hear the complaint 
did not arise.- -Bauhe v. Billixgham, (1891) I 
Q. B. 107 ; 63 L. J. M. C. 1 ; 69 L. T. 618 ; 58 
J. P. 181 ; 42 W. It. 217 ; 9 R. 79. C. A. 

Annotation: — Mcntd. Scrirnaglio r. Thomett & IV hr 

(1924), 131 L. T. 174. 

266. Validity of award — Where jurisdiction 
exceeded.] — 1896 Act, s. 68, which enacts that 
every dispute between a member of a friendly 
society As the society shall be decided in manner 
directed by the rules of the society, & that the 
decision so given shall be binding A conclusive 
on all parties without appeal, does not apply to 
a decision given by the arbitration committee 


325 

without jurisdiction, the rules having !>een dis- 
regarded upon a question of substance. 

A member of a friendly society was duly 
summoned before the arbn. committee for a 
breach of the rules, & was in his absence expelled 
from the society by a resolution of the committee 
upon a dillerent charge, viz., of fraud A& disgrace- 
ful conduct, of which no written notice had been 
given to him as required by the rules Held ; 
the decision was null & void. — Andrews r. 
Mitchell, [1905] A. 0. 78 ; 74 L. J. K. B. 333 : 
91 L. T. 537, H. L . 

Annotations Distd. Catt r. Wood, [1910] A. C, 404. Anld. 
Wayman r. Perseverance Lodge of tho Cambridgeshire 
Order of United Brethren Friendly Soc., 11917] 1 K. II. 
G77. Reid. Cox r. Hutchinson, 11910] 1 Ch. 013 ; He 
Enoch & Zarctyky, Book, 11910] 1 K. 11. 327; Heard 
r. Piekthome, [1913] 3 K. 13. 2 

267. Loach v. Coley (1907), 122 

L. T. Jo. 463. 

268. Enforcement of arbitrators’ award - - By 

justices.] —Hammond r. Bendykhe, No. 285, 
post. 

269. By county court.] — Grimsby Dis- 

trict of the Ancient Order of Foresters v. 
Court Yarborough (1885), Diproso tk Gammon, 

270. - — .] -Loyal Prince of Walks 

Lodge, Grand United Order of Oddfellows 
Trustees v. Wrexham District Trustees 
(1885), Diprose A Gammon, 29. 

271. — - — -.] — Leeds District of the 
Grand United Order of Oddfellows Trustees 
r. Mountain Flower Lodge (1891), Diproso 
& Gammon, 22. 

272. - -.j Catt i\ Wood, No. 212, 

ante. 

Settlement of disputes by count y court generally, 
see Sub-sect. 3, post. 

Whether jurisdiction of court ousted- By pro- 
vision for arbitration In rules.) -See Meet. J. sub- 
sect. 2, ante. 


Sub-sect. 2. -By Justices. 

See I KRIS Act, s. <18 (5), 

273. Extent of jurisdiction - Limited to subject 
matter of complaint.)- By 33 Geo. 3, v. 51, h. 15, 
it is enacted, that if any member of the society 
shall think himself aggrieved by any thing done 
by any such society, two justices may, on com- 
plaint U|M)ii oath of such member, summon the 
presidents or Mb* wards of the society, A the justices 
are to hear A determine the matter of such com- 
plaint, At to make such orders therein its to them 
shall seem just: Held: the jurisdiction of the 
magistrates was confined strictly to the subject 
matter of the complaint. At therefore when* it 
appeaml that a party had complained to the 
justices that he had been deprived of relief to 
which he was entitled, At the justices awarded 
not only that the steward should give him such 


PART XVIII. SECT. 2, SUB-SECT. 2. 

p. Jurisdiction ousted by rules . ) — 
Claims made by members for “ mor- 
tality money *’ against Friendly 
Societies not receiving contribution* 
more than ten miles from the registered 
offices arc not within the jurisdiction 


of Justloos when the rules of 
societies provide a mode for * 
meut of such claims by arbitration. — 
R. v. Dublin JJ. (1891), 28 L. It. Ir. 
516.— IR. 

q. Unless acting as arbi- 

trators. } — The rules of a friendly 


provided that all 
i the society Ac its members 
“ shall Ihi determined by a ct. of 
summary Jurisdiction." A dispute 
having been decided by justices in 
favour of a member, the society 
appealed from the decision to the 
Ct. of quarter Sessions. The chairman 
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Sterf. 2 , — Settlement o/ dispute* : Sub-aecia. 2 & 3.] 

relief, but also that the party should be continued 
a member of the society, the latter part of the 
order was illegal, inasmuch as the expulsion of the 
party was no part of the complaint. — R. t*. Soper 
(1826), 8 B. Sc 0. 867 ; 6 Dow. Sc Ry. K. 13. 869 ; 
a Dow. Sc Ry. M. 0. 31 ; 107 E. «. 951. 

Annotation Montd. It. r. Bidwell (1847), 2 Car. & Kir. 504. 

274. Neeesslty for Jurisdiction— Residence In 
county where society held.] — Where a member of 
a benefit society, complaining of relief having 
been improperly refused, applies for a summary 
remedy under 49 Geo. 3, c. 125, s. 3, the proceedings 
must be before two justices resident in the county 
where the society is held.— S harp v. Aspinall 
( 1829), 10 13. & 0. 47 ; 6 Man. Sc Ry. K. B. 71 ; 
2 Man. Sc Ry. M. C. 658 ; 8 L. J. O. S. M. O. 70 ; 
109 E. R. 3(59. 

276. Where rules direct reference to justices — 
Whether decision final.] — The decision of justices 
under 21 Sc 22 Viet. c. 101, s. 5, of a dispute which 
had been referred to them pursuant to ono of the 
rules of a benefit society, is a determination of a 
complaint which the justices have power to 
determine in a summary manner within Summary 
Jurisdiction Act, 1H57 (c. s. 2, A the justices 
ought, on application by l he unsuccessful party, 
to state a case in the manner pointed out by 
Summary Jurisdiction Act, 1857 (c. 43).— R. v. 
Lambarde (1800). L. It. 1 Q. J3. 388 ; sub nom. 
R. v. Lamhakd Kent JJ., R. v, Rycroft Kent 
JJ., 14 W. R. 080 ; sub worn. Watts v, Kent JJ., 
Pkaiuh v. Kent JJ., 35 L. J. M. C. 190 ; suit 
nom. Watts v. Kent J.T., Perch r. Kent JJ., 
HD. T. 448. 

Anwtatton, ;-~0verd. Callaghan r. Do] win (I SOU), L. H. 

4 v« I « «o8« 

278. .] — No appeal lies against the 

decision of a magistrate under 21 Sc 22 Viet. c. 101, 
h. 3, notwithstanding the general wonts of Sum- 
mary Jurisdiction Act, 1857 (c. 43), s. 2, that, 
“ after the hearing Sc determination by a justice 
or justices of any information or complaint which 
he or they have power to determine in a summary 
way by any law now in force or hereafter to be 
made,’ either party, if dissatisfied with the 
decision, may demand a case for the opinion of a 
superior ct., the persons selected by the rules of 
the society, to settle all disputes between the 
society Sc its members being, whether justices 
or other referees, to be regarded as arbitrators, 
whoso decision is to be llnal Sc conclusive. — 
I'allaoiian r. Domvin (1809), L. R. 4 V. P. 288 ; 

733 1 ' J * ( * U0 ; 21 lj * T * 8527 5 17 W. R. 

^»^pp n c£i ?Su d * * 800 • r - Kont (1884), 

41 277. Where rules direct settlement by arbitra- 
tion Effect of settlement by Justioes — Acquiescence 
of parties in want of JurisdJoUon.] — Trespass does 
not lie against a magistrate for any thing done by 
him in the discharge of his duty, unless he is 
made Acquainted with every fact necessary to 
enable him to determine, when called on to act. 
\\ here, therefore, the treasurer of a benefit society 
brought such action against a magistrate for 
issuing a warrant of distress against- him, upon a 


previous order of two magistrates for the relief 
of a member, in pursuance of 33 Goo. 3, c. 64, 
s. 15 : — Held : the action could not be maintained ; 
it appearing on the face of the order, that the 
treasurer made no defence, deft.’s jurisdiction 
not having been questioned at the time, Sc the 
treasurer having neglected to present to his 
notice a rule of the society, which directed all 
disputes between its members to be referred to 
arbn. Sc which rule was confirmed by sect. 16 
of the Act, whereby the award was made conclusive 
without being subject to the control of the magis- 
trates. — Pike v. Carter (1825), 3 Bing. 78 ; 
10 Moore, C. P. 370 ; 4 Dow. Sc Ry. M. C. 145 ; 
3 L. J. O. S. C. P. 109 ; 130 E. R. 443 ; subsequent 
; proceedings , 3 Bing. 85. 

Annotations: — Mentd. Caldcr v. Halket (1840), 3 Moo. 

P. C. C. 28 ; Fondey v. Worthington (1840), 1 Man. & Q. 

491 ; Pease r. Chaytor (1863), 3 B. & 8. 620. 

278. .1—21 Sc 22 Viet, c. 101, 

s. 6, gives to justices of the peace jurisdiction to 
determine disputes arising between members or 
representatives of members of friendly societies 
established under 18 Sc 19 Viet. c. 03, or any of 
the Acts thereby repealed “ where the rules of 
any such society shall direct disputes to be re- 
ferred to justices.’ * 

A dispute as to the payment of money having 
arisen between the representative of a member & 
the secretary of a friendly society, whose rules did 
not direct disputes to be referred to justices, there 
being a rule that siich disputes should be finally 
decided by arbitrators appointed by the society, 
the secretary of the society was summoned before 
a magistrate to answer the complaint of having 
unlawfully refused to pay the money. The rules 
of the society were put in evidence, but the 
magistrate’s attention was not called to the fact 
t hat the rules did not direct disputes to be referred 
t-o justices, Sc an order was made for the payment 
of the money. A rule nisi having been obtained 
for a certiorari to quash the ma^istate’s order on 
the ground of want of jurisdiction : — Held : the 
conduct of applt. in not directing the magis- 
trate’s attention to the absence of any rule direct- 
ing disputes to be referred to justices, disentitled 
him to the discretionary writ of certiorari , Sc the 
rule was discharge with costs. — He West London 
Philanthropic Burial Society, Cordery v . 
Greaves (1869), 20 L. T. 972; sub nom . R. v . 
West London Philanthropic Burial Society, 
33 J. P. 614. 

279. Where award refused by arbitrators.] — 

( l ) On a dispute between the members of a friendly 
society, called The Leeds Philanthropic Society, Sc 
A., whom they had expelled, the arbitrators 
appointed by the rules of the society made an 
award that A. should be expelled the society. 
A. thereupon made complaint to a justice of the 
peace under 4 & 5 Will. 4, c. 40, s. 7, that he had 
been wrongfully expelled. Sc that arbitrators had 
been appointed who had neglected & refused to 
make any award ; Sc two justices by their order, 
After reciting the above complaint, adjudged that 
all Sc singular the allegations were true. Sc ordered 
that A. should be re-instated in the society : — 
Held : the statement in the order that the 
arbitrators had neglected to make an award was 
not conclusive : but on motion to quash the 


St Justices at Quarter Sessions <ii» 
mlaMd Uw» appeal on the ground tha 
under the nrtea of the aoclety. I 
wot 98, rub*. I, of the Friend] i 
Soofotiea Act, 1896, they bad no Juria 


to bear it. The aoclety applied 
for a writ of certiorari to quean the 
decision of Quarter Seaaiona : — Reid : 
there wee e right of eppeal. Where 
juriadfatton la given directly by a 


statute to one of the ordinary tribunals 
of the county, such as a ct. of summary 
htriedioUon, the Juatloee exercising 
the Jurisdiction act not as arbitrators 
but as a ot. to whose decisions appeal St 
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order of justices, the circumstances under which 
the award was made might be gone into on 
affidavit. 

There were contradictory affidavits as to whether 
the arbitrators wrongfully refused to hear evi- 
dence on the part of A. : — Held : (2) there being 
a sufficient evidence to warrant the conclusion to 
which the justices had arrived, it was to be pre- 
sumed that they were right as to the fact ; (3) such 
fact warranted the statement that the arbitrators 
had neglected to make an award, & the order 
of justices was therefore good. — R. v. Grant 
(1849), 14 Q. B. 43 ; 3 New Mag. Cas. 183 ; 4 
New Sees. Cas. 13 ; 19 L. J. M. C. 59 ; 13 L. T. 
O. 8. 301 ; 13 J. P 408 ; 13 Jur. 1020 ; 117 E. H. 
17. 

Annotations: — As to (1) Consd. Ex p. Long: (1854), 24 

L. T. O. S. 73. Ditto. Bache v. BilUnghain, [1894] 1 

Q. B. 107. 

280. -.] — Ex p. Long, No. 200, ante . 

281. .] — The rules of a benefit society, 

established, enrolled & certified under 10 Geo. 4, 
c. 50, 4 & 5 Will. 4, c. 40, & 9 & 10 Viet. c. 27, 

S rovided that, if any misunderstanding should 
appen between the society & any of its members, 
the matter should be submitted to the decision 
of arbitrators according to 10 Geo. 4, c. 50, nine 
of whom should be elected in the first quarterly 
meeting after the passing of the laws ; & that, 
when any dispute should arise the names of the 
arbitrators should be shuffled in a box or glass, k 
the first five names taken up by the complaining 
party should be the arbitrators for the question at 
issue, & their decision should be final. The society 
at their first quarterly meeting, appointed a 
general committee for the purpose of electing 
arbitrators ; & nine arbitrators were shortly 

afterwards elected. Afterwards, in consequence 
of some of them having left the neighbourhood, A 
of others having refused to act if called on, the 
general committee elected nine new arbitrators in 
the place of the first set. After the first election, 
but before the second I)., a member of the societ y 
was expelled for an infringement of one of the, 
rules, as directed by the rule itself. He applied, 
after the second election of arbitrators to have the 
question of his expulsion referred to arbn. The 
society appointed a day for that purpose ; & ]). 
dfc six of the arbitrators last elected attended. 1>. 
refused to draw five names out of the nine, accord- 
ing to the rule ; & he eventually, with the consent 
of the society, signed an agrc*ement., submitting 
the dispute to five out of the six arbitrators then 
present, he having been previously allowed, on 
nis own request, to reject any one of the six he 
chose ; their decision to be final. The five 
arbitrators made their award, adjudging him to be 
properly expellbd. D, applied for a rehearing, 
which was granted ; but, upon the meeting for 
rehearing, L>. refused to select his arbitrators 
according to the rule ; & he subsequently made 
a complaint before justices, under 4 & 5 Will. 4, , 
c. 40, ss. 7, 8, & the justices made an order re- 
quiring the society to reinstate him, or to pay him 
£50 : — Held : the justices had no jurisdiction to 
make such order, there having been no neglect 
or refusal by the arbitrators to make an award, 


fLiiL Dei J lg to *>• to contend that the 
application for settlement by arbitration had 
not been complied with in forty days, ho being 
estopped, by the written agreement from dis- 
puting the validity of the appointment of tho 
arbitrators.— It. v. Evans (1854), 3 E. At B. 303 ; 
2 0. L. R. 900 ; 23 L. J, M. C. 100 ; 22 L. T. O. S, 
241; 18J.P.247 ; 18 Jur. 000; 118E. 11.1178. 
Annotation : — Retd. Callaghan r. Dolwiu (1809), 21 L. T. 827. 

Where award made by arbitrators— Finality of 
award.]— See Sub-sect. 1, ante. 


282. Jurisdiction ousted by new rules — New 
rules unenrolled — Claim under original rules.]— 

It. v . Cotton, No. 90, ante. 


283. Form Sc contents of Justices* order.] — 

An order of justices upon a party, requiring him 
to pay money to a person claiming it as member 
of a friendly society, under 49 Geo. 3, c. 125, s. 3, 
must find in direct terms that the person applying 
is a member, that ho is entitled to tho money, k 
that the party against whom the application is 
made is, at the time, an officer of tho society. 
An order of justices served upon 1). does not find 
him to be an officer, by being directed to “ 1). 
steward of,” etc. Nor by reciting a complaint 
upon oath which states him to be so. An order 
does not show appet. to be a member, k entitled 
to the money, by reciting that lie made complaint 
upon oath, in which complaint lie stated himself 
to be a member, & l lit' money to be due. Though 
the order afterwards direct the money “ so due 
owing as aforesaid ” to be paid. A warrant of 
distress, founded upon & reciting such order, & 
omitting to find as above, is bad ; k. if goods bo 
taken under such warrant, the justices art* liable 
in trespass.—- Day r. King (1830), 5 Ad. & Kl 
359 ; 2 liar, k W. 178 ; 0 Nov. k M. K. 11. 845 ; 
5 L. J. M. C. 130 ; 111 15. It. 1201. 

Annotations , -Mentd. U. r. Toko (1838), 8 Ail. & Kl. 227; 

Taylor t\ (lemnoti (1844), 11 Cl. & Kin. (Jill ; Wllklnmm 

v. Gray (1844), 9 J. P. 71. 

284. Enforcement of orders by distress — What 
must be set out In warrant.]— I )av t\ King, No. 
283, ante, 

285. Justices acting as arbitrators — 

Necessity for summons before issue of warrant.] — 

PItf., the steward of a friendly society, not having 
paid money in obodienco to an order of two 
justices rnuler 10 Geo. 4, c. 50, s. 28, tho justices, 
without further summons, issued a distress 
warrant, under which pltf.’s goods were seized : — 
Held : in an action of trespass, the seizure was not 
justified by the s(atuU* 4 - Hammond t\ Hkndysiir 
13 Q. B. 809 ; 3 New Hess. Gas. 019 ; 18 
d.C. 219 ; 13 L. T. (>. S. 480 ; 13 J. P. 019 ; 
14 Jur. 02 ; 110 K. It. 1495. 

See , further , IMhtuesh, Vol. XVIII., p. 452» 
Nos. 1878, 1879. 


Sub-sect. 3. — By County Court. 

See 1896 Act, s. 08 (5), (0). 

286. In respect of what matters — Propriety of 
mode of convening special meetings.] — Hoey v. 


certiorari apply, unless excluded by 
express provision. — R. r. Watkrfouo 
* T., U»fS] 81. R. 213— IR. 

r. Appeal to county court. 1 — A 
friendly society was summoned before 
Justices gays a decree against it 


for tho balatioo of a sum allocod to be 
due by It. An appeal was taken to the 
ct. : — Held : under the Petty Ses- 
sions Acts there is a general light of 
appeal to the oounty ct.. Sc that this 
right of appeal U not excluded by 
$9 A SO Vkjfi c. 26, «. 7. — R. (M'Axtcmt) 


v. Tyhonk County Court Judok 
(1910), 44 1. L. T. 147. — IR. 

PART XV1IL SECT. 2, SUB-SECT. S. 

s. Enforcement of award.) — Under 
Friendly Societies Act, 1696, a 102, 
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Sect. 2. — Settlement of dispute*: Sub-sects. 3 & 4. 

Part XIX. Sect. 1 : Sub-sects. 1 <fc2 , -A.] 

M'Farlane (1858), 4 C. B. N. 8. 718 ; 4 Jur. N. 8. 
785 ; 140 E. It. 1274. 

Annotations : — Reid. Ex p. Wooldridge (1802), 1 B. ft 8. 

844 ; It. v. Tldd Pratt (1865), 6 B. 6c H. 072. 

Special resolutions & meetings generally, see 
Part XIV., ante. 

287. When application may be made — After 
lapse of forty days — Failure by society to recon- 
sider.] — Tinsley v. Farmers’ Olory Ixjdge of 
Oddfellows (1884), Diprose & Gammon, 252. 

288. .] — White v. Hussey 

(1885), Di prose 6c Gammon, 415. 

289. Failure to hold meeting to 

adjudicate.] — It. v. Shropshire County Court 
Judoe, He Thomas (18K7), 3 T. L. It. 520. 

290. Appeal to general committee 

under rules — Failure of general committee to 
decide dispute.]— By Friendly Societies Act, 1875 
(c. 00), h. 22, disputes between members of a 
registered friendly society 6c the society are to be 
decided in manner directed by the rules of the 
society. By Friendly Societies Act, 1875 (c. 00), 
s. 22 (d), where no decision is made on a dispute 
within forty days after application to the society 
for a reference under its rules, the member or 
person aggrieved may apply to the county ct., 
which may hear & determine the matter in dispute. 
A member of a branch of a friendly society having 
been excluded therefrom by the branch committee 
appealed, under the rules of the branch, to the 
general commit tee of t he society who failed to 
decide the dispute within forty days after applica- 
tion : — Held: the appeal was a “reference” 
within the sub-sect., 6c a county ct. had juris- 
diction to hear & determine the matter in dispute. 
— It. c. Oatlky, Gatlky v. Bill (1887), Hi Q. B. 1). 
491 ; 52 J. 1*. 38 ; sub pam, B. r, Northampton- 
shire Bounty Gorier Judge, 57 L. T. 108; 35 
W. It. 717. 

291 . Failure to agree to umpire — 

Alteration In rules.] — An action was brought by 
pltf., the widow of a member of a friendly society, 
against deft., who was the statutory oflleer of the 
society, to recover a benefit to which she claimed 
to be entitled under the rules. Itule 20 of the 
society *8 rules of 1008 provided that disputes 
between members or persons claiming through 
or on account of a member & the society should 
be decided by arbn., & prescribed certain 
formalities to be observed. It further provided 
that each dispute should be decided by three 
arbitrators, the first elected by claimant, the 
second by the society, & the third to be a county 
ct, judge or other person agreed on by the parties, 
>\ho should act as umpire. On Mar. 11, 1910, 
pltf. applied for benefit under the rules. On 
Apr. 2, the society passed a resolution refusing 
plt/s application as being contrary to rule. On 
Apr. 18 pltf. made an application tor arbn. under 
the rules. This was assented to bv the society', 
hut the parties were uable to agree as to an umpire, 

after the expiration of forty days, pltf. in 
dan. 1911 commenced proceedings in the county 
ct. by virtue of 1800 Act, s. 68 (6). In Sept. 1910, 


the society had amended its rules & by rule 20 as 
so amended it was provided that disputes should 
in the first instance be referred to the general 
committee, from whose decision there should be an 
appeal to an appeal committee. It was contended 
before the judge that pltf. not having complied 
with these regulations, he had no jurisdiction to 
to entertain the action. To this contention he 
gave effect 6c declined to hear the case : — Held : 
the judge was wrong, & the alteration in the rule 
could not affect the right of pltf., which had become 
vested, to go to the county ct., & the judge 
accordingly had jurisdiction to try the case. — 
IIitson v. Dobson (1911), 104 L. T. 808. 

292. After compliance with conditions.] — 

Stock v. Revill (1885), Diprose & Gammon, 418. 

293. After expiry of time for appeal.] — 

Hutton v . Moore (1887), Diprose & Gammon, 
326. 

Dispute as to proposed amalgamation — 

After special resolution passed & confirmed.] — 

Sec No. 385, post . 

294. Irregular adjudication by society — Where 
provision for arbitration in rules.] — While applt., 
who had been for many years the secretary of 
resp. society, was away on his military duties, 
a complaint was made against him of having 
misapplied the society’s funds. He denied the 
allegation 6c some correspondence passed between 
him 6c his successor in the secretaryship on the 
subject. Some months later, without giving him 
any notice of an intention to hold an inquiry, 
without formulating any charge against him, 6c 
without hearing him, the committee of manage- 
ment of the society passed a resolution that applt. 
be expelled from the society under rule 3 (2) of 
the rules, which provided that “ any officer mis- 
applying the funds shall repay the same 6c be 
expelled without prejudice to his liability to 
prosecution for suen misapplication.” The rules 
of the society provided for the decision of dis- 
putes by arbitration. Applt. took proceedings 
against the resps. in the county ct. for a declara- 
tion that the resolution was ultra vires 6c void 
6c that he was still a member of the society, 6c 
for an injunction & damages. Kesps. contended 
that the ct. had no jurisdiction to try the action 
by reason of 1896 Act, 8. 68, 6c 1908 Act, s. 6. 
The county ct. judge made a declaration 6c granted 
the injunction asked for : — Held : if the com- 
mittee of management in passing the resolution 
ex]»elling applt. adjudicated on the question they 
were guilty of misconduct, 6c if they did not 
Adjudicate m the proper sense they acted in direct 
opposition to the rules, which required that the 
dispute should be left to arbn., 6c in either view 
therefore the county ct. judge had jurisdiction 
to declare the resolution to be a nullity. — Way- 
man r. Perseverance Lodge of Cambridge- 
shire Order of United Brethren Friendly 
Society, [1917] 1 K. B. 677 ; 86 L. J. K. B. 
243 ; 116 L. T. 14 ; 33 T. L. R. 90. 

295. New rules not enrolled — Subsisting society 
under old rules.] — A friendly society enrolled its 
rules in 1832, under 10 Geo. 4, c. 56, 6c shortly 
afterwards framed new rules, which were never 
enrolled or certified. In an action in the county 


M appln. far enforcement mar be 
I®*? 0 t®. Jb* Sheriff Court . . 

that a petition to the Sheriff to enforce 
an order by a ftupcrlor court- directing 
of it# branches to rein*tat« a 


certain person as a member thereof 
was not competent in renpeot that a 
decree to such effect could not be 
enforced, & that the Sheriff was there- 
fore not bound to pronounoe it, — 


Gall r. Lotal Glkxbooik Lodge or 
th* Oddfkllowb' Friendly Society 
(1900), 2 F. (Ct. of Sem.) 1187 ; 3? 
Sc. L. JL 911. — SCOT 
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ct., by a member against the stewards, for sick 
pay : — Held: (1) the society was a subsisting 
society under the original rules, by virtue of 
18 & 10 Viet. c. 63, s. 2 (2), consequently, the 
county ct. had jurisdiction, under sect. 41 of that 
Act . — He Meredith & Whittinoham (1856), 1 
C. B. N. S. 216 ; 21 J. P. 326 ; 140 E. R. 91. 

296. Application made after rules deposited — 
Dispute arising before deposit.] — The rules of a 
friendly society had not been enrolled previous 
to the passing of 18 & 19 Viet. c. 63. Subsequently 
a copy of the rules was deposited with the registrar 
After this deposit, but before any certificate was 
obtained, application was made to the judge of 
the county ct. to settle a dispute which had 
arisen before the deposit: — Held: the county 
ct. had no jurisdiction ; <fc a prohibition was 
awarded.— Smith v . Pryse (1857), 7 E. »fc B. 
339 ; 28 L. T. O. S. 286 ; 5 W. It. 294 : 21 J . P. 
.To. 133 ; 119 E. R. 1273 ; fnib nom. Hr r. Trap- 
ford, Smith r. Pryse, 26 L. J. Q. B. 95 ; 3 
Jur. N. 8. 387. 

297. Persons “Interested” — Dispute between 
trustees & committee — Trustees not members of 
society.] — The trustees of a friendly society, who 
were not members, applied to the? county ct. 
judge to restrain the committee of management 
from obtaining a certificate to alter the rules 
from the Registrar of Friendly Societies, in pur- 
suance of a meeting hold, as the trustees alleged, 
without due notice, & informally. The county 
ct. judge made an order holding the meeting 
illegal, etc. : — Held : a prohibition must issue, 
on the ground that the trustees were not persons 
“ interested ” as required by 18 & 19 Viet. c. 63, 
». 41, A the county ct. had therefore no jurisdiction. 
— Hull v . M'Faklane (1857), 2 G. B. X. S. 796 ; 
27 L, J. C. P. 41 ; 22 .J. P. 178; 3 Jur. N. S. 
1262 ; 140 E. R. 629. 

A nnoiation : — Mentd. Tunbridge Wells Corpn. r. National 

Telephone Co. (1900), 83 L. T. ft2.». 

298. Improper exclusion of member • — Right to 
reinstate.] — Ex p. Wooldridge, No. 181, ante. 

Jurisdiction to hear appeal —Provision for settle* ! 


ment In rules— Unregistered society.] See No. 3, 

ante. 

Collecting society.] — See No. 31, 

ante. 

From award o! registrar dissolving society.] 

— See No. 413, post. 

299. Appeal from county court to High Court— 
Application to oounty court on form of action — 
County court judge not sitting as arbitrator.] - — 

Wilkinson r. J auger, No. 393, post, 

300. Removal of proceedings from county 

court.] — The provisions in the Friendly Societies 
Act 1875 (c. 60), ss. 22 (d), & 30 (10), for the 
reference of all disputes between the society & 
its members to the county ct., art? permissive 
only, & not peremptory ; & therefore there is 

in a proper case jurisdiction to remove to the 
High Gt. by certiorari proceedings in an action 
commenced against a friendly society by one of 
its members. — He Royal Liver Friendly 
Society (1887), 35 dh. D. 332 ; 56 L. J. dh. 
821 ; 56 L. T. 817 ; 36 W. R. 7. 

Annotations : — Consd. Wilkinson v. J agger (1887), 20 Q. II. !>• 
423. Distd. Stone r. Liverpool Marine Sew*. (1804), 03 
L. J. Q. It. 471. Refd. He ilriftln, Orilllii r. Griltin, lll)02| 
1 Ch. 13ft. 

30 1. Concurrent Jurisdiction of High 

Court.] - 1875 Act, s. 22 (d) conferred a jurisdic- 
tion on the county cts., but did not tako away 
the jurisdiction of tho High <’t. (HlllTTY, J.). — 
Tiplady r. Royal Liver Friendly Nooikty 
(1887), 3 T. L. R. 697. 

Subsequent Issue of writ of procedendo.] • - 

See ditow n Practice, Vol. XVI., p. 455, No. 3280. 

Necessity for jurisdiction —Usual place of business 
of society— Within district of county court.} See, 

Bounty dorirrs, Vol. XJM., p. 460, No. 108. 


S cd -sect. 4. By Registrar. 
See 1896 Act, s. 68. 


Part XIX. — Offences, 

Sect. 1 . — STATUTORY OFFENCES AND 

PENALTIES. 

Sub-sect. 1. — Failure to make Annual 

Return, etc. 

302. Failure to make annual return - Liability 
of secretary for.] — Tompkins r. Kilgour (1879), 
Diprose & Gammon, 262. 

303. .] — Friendly Societies’ 

Registrar v. Rational Sick A Burial Ashocn. 
A other Societies (1884), Diprose A Gammon, 
13. 

304. .] — Friendly Societies* 

Registrar r. United Foresters Club, & other 
Societies (1884), Diprosc A Gammon, 12. 


Penalties and Proceedings. 

305. Failure to pay fine Imposed by rules — On 
neglecting to make annual returnd — Imperial 
Order ok Oddfellows v. Barlow (1884), Diprow? 
A Gammon, 15. 


Sub- sect. 2. — Misapplying and With- 
holding Funds. 

A. In General. 

See 1896 Act, s. 87 (3) ; 1908 Act, s. 0. 

806. Dishonesty must be shown— Mere Inability 
to pay Insufficient.] — To render the treasurer of 
a friendly society liable to the penalties imposed 


PART XIX. SECT. t. SUB-SECT. 2.— A . 

t.„ DishoneMty must be shown — Un- 
appUcaHon of funds .J — 


In order to bring, within Friendly 
Societies Act, 1800, 0 . 16. gub-*. (8), 
a person who him applied a friendly 
\ property to purposes other 


than theme expremod or directed In the 
rules of tho society Sc authorised by tho 
Act, it is necessary to prove that such 
. of property was done with 





Friendly Societies. 


Sect, 1 . — Statutory offences and penalties : Sub-sect. 
2, A. dc B.; sub-sects . 3 dc 4. Sect. 2: Sub - 
sect. 1.] 

by 18 A 10 Viet. c. 03, s. 24, for “ withholding or 
misapplying ” moneys of the society which have 
come to his hands as treasurer, it must be shown 
that he has been guilty of some fraud or misrepre- 
sentation. Mere inability to pay over the money 
to the trustees is not enough. — Bariiett v. 
Markham (1872), L. It. 7 C. P. 405 ; 411-.. J. M. C. 
118 ; 27 L. T. 313 ; 30 J. P. 535. 

Annotatirm ; — Apld. Madden v. Rhodes, £1906] 1 K. R. 534. 

307. Members acting honestly .] — It is 

desirable that building or friendly societies, should 
have ready means of enforcing their claims for 
even small sums. Taking into consideration the 
words of the sect. I Friendly Societies Act, 1875 
(c. 00), s. 10 (e)J. There has been no such mis- 
application as was contemplated by it. Sect. 10 
(9) deals with obtaining by false representation 
& with retaining property Ac misapplying it. 
That means dishonestly withholding Ac dishonestly 
misapplying. The provisions as to a penalty & 
imprisonment cannot be construed to apply to 
persons acting quite honestly (Day, J.). — Scott 
v. Wilson (1893), 9 T. L. It. 492, D. C. 

308 . Procedure where fraud not proved.] — 

Mackit-: r. Fox, No. 329, post. 

309. Issue of summons In prlm& facie case.] — 

The steward of a club, registered as a friendly 
society under Friendly Societies Act, 1875 (c. 60), 
was entrusted with the club stock of wine, spirits, 
beer, tobacco, etc., it being his duty to pay over 
weekly to the secretary the amount received 
during the week in respect of the articles supplied 
to members Ac to produce his stock at the end of 
each quarter. On an account being taken at the 
end of a quarter, a large deficiency was found to 
exist. A metropolitan i>olice magistrate having 
declined to issue a summons against the steward 
under sect. 10 (9) of the Act, for withholding or 
misapplying property of the club -.—Held : on 
a rule for mandamus, these facts disclosed a 
primd facie ease of withholding or misapplying 
the property of the dub, Ac the magistrate ought 
to issue the summons. — It. r. Bennett & Ward 
(1891), 03 L. J. M. 0. 181 ; 38 Sol. Jo. 532 ; 10 
it. 150. 


B. Particular Instances . 

Wrongful Investment of funds — Liability of 
trustees.]— See Fart XV., Sect. 3, ante. 

310. Obtaining money by false pretences.] — 

K. v . Hobson (1883), Diproue Ac Gammon, 259. 

311. Withholding property of soolety — Liability 
of ollloers.j — U. v. Watson (1884), Diprose A 
Gammon 530. 


„ 312. Solicitors to a society.]— It. v. 

Jklf (1888), Diprose & Gammon, 529. 

813. .] — Morning Star Lodge, 

Manchester Vnity Independent Order of 
Oddfellows (Leeds District) v. Hewitt (1892), 
Diprose Ac Gammon, 201. 


314, ,] — H. v. 

Diprose & Gammon, 344. 


Rhodes 


(1893), 


315. .] — R. v. Smith (1894), 

Diprose Ac Gammon, 244. 

316. Wrongful payment to members — Liability 
of treasurer.] — Lockett v. Barrington (1892), 
Diprose Ac Gammon, 300. 

Recovery of property Ac funds.] — See Sect. 3, 
post . 

Criminal proceedings under general law.] — See 

Sect. 2, post . 


Sub-sect. 3. — Other Offences. 

See 1890 Act, ss. 87-90 ; 1908 Act, s. 9. 

817. Failure to make quinquennial valuation — 
Liability of secretary Ac members.] — Friendly 
Societies Registrar v. Noden (1881), Diprose 
Ac Gammon, 430. 

318. Refusal to allow member to inspect books.] 

— Moffatt v. Taunton (1891 ), Diprose Afc Gammon, 
307. 

Failure to give notice of application for transfer — 
Collecting society.] — See No. 35, ante. 

319. Loan to member exceeding £50.] — 

Loughkii v. Molyneux, No. 208, ante. 


Sub-sect. 4. — Summary Procedure under 

Statute. 

See 1890 Act, ss. 87, 91-93, as amended by 
1908 Act, ss. 9, 10, Ac Collecting Societies Ac 
Industrial Assurance Cos. Act, 1890 (c. 20), s. 14. 

320. Effect of taking summary proceedings — 
Whether remedy by action barred.] — Sharp v. 
Warren, No. 364, post . 

321. — .]— Sinden v . Banks, No. 248, 
ante. 

322. ' Where under 1875 Act, 

8. 10 (9), a penalty was imposed upon resp. for 
misapplying the moneys of a friendly society Ac 
an order to repay such moneys having been made 
against him, he was imprisoned for default in 
paying the penalty Ac repaying the moneys : — 
Held : the order to repay the money misapplied 
by resp. Ac the imprisonments which was executive 
upon it, were a bar to an action subsequently 
brought by the society for the recovery of the 
same moneys. — Vernon v. Watson, [1891] 2 
Q. B. 288 ; 00 1,. J. Q. B. 472 ; 04 L. T. 728 ; 
50 J. P. 85 ; 39 W. R. 519 ; 7 T. L. R. 534, 0. A. 

323. Whether entitled to benefit of summary 
powers — Society In nature of trade union.] — 

Hornby v. Close, No. 09, ante. 

Nature & objects of friendly societies, see 
Part II., ante. 

324. Who may be proceeded against — Whether 
officer holding money Jointly with non-offleer 
member.] — (1) An officer of a friendly society, 
entrusted with moneys of the society jointly with 


criminal Intent. — D pscin r. Kkpkm 
(is oo), se v. l. n. is *.— a us. 


money under bond 


of it . ) — The ouo did not oome within 
that section which was a penal one 
relating to the misapplication of money 
whereat them persons holding me - 
at trustee* under directions from 


lodge that appointed them are not nitty 
of misapplying money within Friendly 
Societies Act, 1865, *. 30. — Darton v. 
Knight (1869), 6 W. W. & A*B, 

AUS, 
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Part XIX. — Offences, Penalties and Proceedings. 


another person, who is a member but not an 
officer of the society, is not within the summary 
remedy provided by 33 Geo. 3, c. 54, s. 8. 

(2) The stewards of a friendly society who 
were, in fact, but not in name, trustees of the 
society, allowed to petition under that Act by 
the description of trustees — Re Heanor Friendly 
Society (1838), 1 Beav. 508 ; 2 Jur. 1001 ; 48 
E. R. 1037. 

325 . Whether assignee of Insolvent officer 

— Estate more than sufficient to cover balance due 
to society.] — An officer of a friendly society, being 
indebted to the society for moneys received on 
their behalf, resigned his office & made an assign- 
ment for the benefit of his creditors. The assignee 
received from the estate more than the balance 
due to the society but refused to pay it over. 
No specific money belonging to the society was 
proved to have come to the hands of the assignee : 
— Held : the assignee was not liable to be pro- 
ceeded against before justices under 18 & 19 Viet, 
c. 83, s. 21 . — Ex p. O’Donnell (1865), L. R. 1 
Q. B. 274 ; 30 J. P. 279 ; 14 W. R. 83 ; sub nom. 
Minerva Ixidge v. Gladstone, etc., Liver- 
pool JJ., Ex p . O’Donnell, 35 L. J. M. 0. 99. 

326 . Complaint by officer specially appointed.] — 

Ex p . Gordon (1851), 15 J. P. Jo. 767. 

327 . Detention of property by officer of un- 
registered society — Subsequent registration by 
majority of members.] — (1) G. was appointed 
treasurer of a lodge which acted as a friendly 
society unregistered, but afterwards he resigned 
his office He the members dissolved, some of the 
members continuing to meet at G.’s house, while 
the rest of the members registered themselves 
under the Friendly Societies Acts. The registered 
society then demanded the books He papers from 
G., who declined to give them up : — Held : as 
G. was never a member or officer of the registered 
society, He did not obtain the papers as the papers 
of a registered society, the justices had no juris- 
diction under 18 He 19 Viet. c. 63, s. 24, to enforce 
delivery of the papers. 

(2) Qu. : whether the offence of detaining 
books, etc., of a friendly society is a continuing 
offence, or comes within the time of limitation in 
Summary Jurisdiction Act, 1818 (c. 43), s. 11. — 
Patrick v. Gilbert (1870), 34 J. P. 597 ; 18 

W. K. 315. 

328 . Time within which proceedings must be 
brought — Under Summary Jurisdiction Act, 1848 
(o. 43 ), s. 11 — Detention of books — Continuing 
offence.] — Patrick v. Gilbert, No. 327, ante . 

329 . Repayment of money mis- 

applied.] — By 1896 Act, s. 87 (3), if any person 
wilfully applies any property of the society to 
an unauthorised purpose, he is liable on complaint 
to be summarily convicted He fined, He by 1908 
Act, s. 9, where, on such a complaint, it is not 
proved that he acted with fraudulent intent, he 
may be ordered to repay any sura of money 
applied improperly, bui shall not be liable to 
conviction : — Held : the limit of six months 
imposed by Summary Jurisdiction Act, 1818 
(c. 43), s. 11, as regards the time within which a 
complaint or information must be made, is a bar 
to summary proceedings for an order for repay- 
ment of a sum of money which was misapplied 
more than six months before the laying of the 
information. — Mackie r. Fox (1911), 105 L. T. 
523 ; 75 J. P. 470 ; 22 Cox, C. 0. 610, D. 0. 


Sect. 2. — CRIMINAL PROCEEDINGS UNDER 
GENERAL LAW AGAINST OFFICERS AND 
MEMBERS. 

Sub-sect. 1. — Forgery. 

Officers, generally, see Part XII., ante. 

Members, generally sec Part XIII., aide. 

See 1896 Act, s. 87 ; Forgery Act, 1913 (c. 27) ; 
He generally , Criminal Law, Yol. XV., p. 1041, 
Nos. 1173 et scq. 

330. What amounts to forgery — Whether mem- 
bers can be convicted of forgery.]— A writing 
purporting to authorise the bearers to receive 
money deposited in a bank by a friendly society 
on accountable receipts, & purporting to be signed 
by the principal officers of the society, may, in 
an indictment for forgery, bo alleged to be a 
warrant for the paymet of money. The bankers 
having received the money on torms of repayment 
to the order of the society, it is forgery, etc., in 
members of the society to forge such a document 
He receive the money thereby.-- It. i\ IT arris He 
Lloyd (1812), 1 Oar. Ac Kir. 179; 2 Mood. t). 0. 
267, 0. 0. R. 

331. - .] - Prisoner was the treasurer, 

& also a member of an unenrolled friendly society, 
He it was .Jiis duty to pay moneys received into 
the society’s bankers. Prisoner produced to the 
society a fictitious book, purporting it to he the 
bank pass-book, containing entries purporting to 
vouch that he had paid certain moneys into the 
hank. He that the bank acknowledged the receipt 
of them, which book did not truly represent the 
state of account. Prisoner having at various 
times drawn out moneys which ho had appro- 
priated for his own purpose, the jury found 
prisoner guilty of presenting a false account with 
intent to obtain credit for having paid the moneys 
into the bank with a view to obtain other 
moneys from the society which he might fraudu- 
lently appropriate to his own use : — Held : 
prisoner, though a member of the society, might 
properly be convicted of uttering a forged receipt 
with intent, etc. — K. v. Hmitii (1862), Ia>. He Oa. 
168 ; 31 L. J. M. 0. 154 ; 6 L. T. 300 ; 26 J. P. 
452 ; 8 Jur. N. «. 572 ; 10 W. R. 583 ; 9 Cox, 
a 0. 162, C. C. it. 

Annotation: — Apld. it. r. Moody, (18(110. 31 L. J. M. C. 

150 . 

332. - Although part owners of the 

money.] -Prisoner, being the secretary of an un- 
enrolled benefit society of which his wife was a 
member, He having received a sum of money 
belonging to the members with directions to pay 
it into a certain savings bank, uttered what 
purported to be a bank pass-book containing a 
false entry of the receipt of tho money, knowing 
it to be forged, in order to induce tho members 
of the society to believe that he had paid the 
money into the bank when he had not done so. 
The jury also found that he did this for tlie pur- 
pose of being continued in his office of secretary, 
He thereby obtaining further moneys, He that the 
society was in fact defrauded by his uttering 
the forged writing : — Held : he was rightly con- 
victed of uttering an accountable receipt, it was 
no objection to the conviction that he was part 
owner of the money, He there was evidence of an 
uttering with intent to defraud.— -R* v. Moody 
(1862), Le. He Ga. 173; 31 L. J. M. 0. 156; 6 

L. T. 301 ; 26 J. P. 485 ; 8 Jur. N. 8* 574 ; 10 
W. R. 685 ; 9 Cox, C. 0. 166, 0. 0. R. 

333. After dissolution of society.] — 
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Friendly Societies. 


Sect, 2.--~Criminal proceedings under general law 
against officers and members: Sub-sects. 1, 2 

By the rules of a society of Odd Fellows, having 
a branch called the “ Conqueror Lodge,” the 
family of deceased members of the branch lodge 
became entitled to a sum of money on the pre- 
sentation of a certificate, filled lip according to 
a certain form, to the secretary of the head society. 
After the dissolution of the “ Conqueror Ix>dgo ” 
a forged certificate purporting to relate to the 
death of a member of that lodge was presented 
to the secretary, & a sum of money paid under 
it : — Held : an indictment for forgery or uttering 
the certificate could not be sustained, there being, 
at the time it was forged & uttered, no such 
branch lodge or society in existence. — It. v. Rouse 
(1840), 4 Cox, C. C. 7. 


Sun - sect. 2. - Embezzlement. 

See 1800 Act, s. 87; <fc, generally , Criminal 
Law, Yol. XV., pp. 020 cl seq. 

Officers generally, see Part XII., ante. 

Members generally, see Part XIII., ante. 

334. What amounts to embezzlement — Whether 
o fllcer is “clerk or servant.”] — It is embezzle- 
ment in t he clerk of a friendly society fraudulently 
to withhold the rents of a house collected in the 
course of his duty as dork ; <te he may be laid to 
be the clerk or servant of the trustees to whom 
the house was conveyed, if appointed either by 
them or the society.— R. r. Miller (18 12), 2 Mood. 
0. C. 210, C . <\ R. 

Annotation* Reid. II. v. Wat In (1850), 14 J. P. MO ; Jl. 

V. Stainer (1870), 18 W. It. 130. 


335 . ,] — Prisoner, a member of, & 

also clerk to, a friendly society, stated that he 
could put- out- their money to more advantage 
with a firm in Iondon, & with the consent of the 
society drew the money from the bank. & appro- 
priated it t-o his own purposes, & there was no such 
firm as he had represented : — Held : this was 
neither embezzlement nor larceny, prisoner not 
ixdng a clerk or servant, & a part-owner of the 
money. — R. r. Waite (1847), 2 Cox, O. C. 245. 


Annotation* 

R«!d. K. v. Watts ( 1 8,)0 ), u 


Distd. It. r. Woolley (1850), 
J. 1 \ 402. 


4 Cox, O. C. 251. 


336. .] — The secretary of an unen- 
rolled friendly society, whose duty it is to receive 
the weekly contributions of the members, to enter 
them in a book, & hand over the amount to the 
treasurer, who in his turn pays it into a bank on 
the names of the trustees of the society, may be 
properly described as the servant of the trustees 
In an indictment charging him with embezzling 
sums so received, & ho cannot bo described as 
the servant of the treasurer. — 11 . v. Woolley 
( 1850), 4 Cox, 0 . C\ 251. 

337 . .] — T. was appointed secretary 

of a club or friendly society, his duty being to make 
out promissory notes for money advanced to 


borrowers, to inquire into sureties, to call meet- 
ings, & countersign all cheques on the treasurer. 
There was no definite duty to get in money for 
the club. The club on one occasion indorsed 
one of their promissory notes to T., directing him 
to sue the party or get better security. T. sued 
by his attorney, got the money & appropriated 
it : — Held : he was rightly convicted of embezzle- 
ment, for his duty as secretary was cognate to 
the duty of receiving money for the club ; . & 
thougli the note was indorsed to him, & an action 
brought in his own name, this was merely 
machinery for receiving the money. — R. v . Tongue 
(1800), Bell, 0. 0 . 289 ; 30 L. J. M. C. 49 ; 3 
L. T. 415 ; 25 J. P. 245 ; 9 W. B. 59 ; 8 Cox, 
C. C. 380, C. 0. R. 

Annotation : — Retd. R. v. Stainer (1870), 18 W. It. 439. 

338. .] — A. was treasurer of a friendly 

society, whose rules directed that all the moneys 
of the society should be paid to the treasurer, & 
that he should make no payments except on an 
order signed by the secretary, & countersigned 
by the chairman, or a trustee, & that he should 
give security. By another rule all the moneys 
of the society were vested in trustees. A. was 
a member of the society, but received no pay- 
ment for filling the office of treasurer : — Held : 
on an indictment against A. as clerk & servant of 
the trustees of the society, for embezzling money 
which he had received as treasurer, A. was not 
the ‘‘clerk or servant” of tho trustees within 
Larcenv Act, 1801 (c. 90), s. 08. — R, v. Tyree 
(1S09)/L. R. 1 C. C. R. 177 ; 38 L. .1. M. 0. 58 ; 
19 L. T. 057 ; 33 J. P. 134 ; 17 W. R. 334 ; 11 
Cox, C. C. 241 ; 0. 0. R. 

Annotation Mentd. 11. v. Saunders (1899), 08 L. J. Q. TL 

29 ft. 

339. — — In whom property should be 

laid.) — It is embezzlement in a member of & 
secretary to a society, fraudulently to withhold 
money received from a member to be paid over 
to the trustees ; & he may be stated, to be the 
clerk & servant of the trustees, & tho money may 
be properly stated to be their property, though 
the society be not enrolled, & though the money 
ought in the ordinary course to have been received 
by a steward. — R. r. Hall (1830), 1 Mood. C. C. 
474, C. i\ R. * 

Annotations: — Consd. It. r. Murphy (1850), 4 Cox, C. C. 

101 ; 11. v. Walts (1850), 2 Den. 14. Folld. It. r. Woolley 

(1850), 4 Cox, C. C. 251. 

340. .] — A member of, & secre- 

tary to, a benefit society, deriving a percentage 
from the funds of the society, received in the 
course of his duty certain moneys from the 
members of the society, which it was his duty to 
pay into an account in tho savings bank, kept 
in the names of certain other members of the 
society. Instead of paying the money into the 
bank, he appropriated it : — Held : he could not 
be convicted of embezzling the money upon an 
indictment charging him to be the servant of 
“ B. At others,” &> laying the money to be that of 
“ B. & others,” B. being an ordinary member of 
the society. — It. t\ Taffs (1850), 4 Cox, O. C. 109. 
Annotation : — Folld. It. r. Di prose (1868), 19 L. T. 292. 


PART XIX. SECT. 3, SUB-SECT. 2. 

334 I. IV hat amount* to embestirment 
•— Whether officer i* “ clerk or orrrant,**} 
— 'Aocorttlna 1 to tho ttulra of a Friendly 
Society certllted under 17 Viet. No. 26. 
*. 11. tho financial decretory was 

elected by tho member* ft might ho 
dlsmiwed by them. Ho won paid hi* 
(jolary by tho Trustee* through tho 
who wm elected in like 


manner. It was hi* duty to reccivo 
tho *ub*cript)ons of tho member* ft 
to pay over the amount to tho 
Ireaaurer. Prisoner being a member 
of the society ft it* financial secretary 
was convicted of having cm boasted 
certain moneys of tho society, being 
charged with having done so as the 
“ servant ” of the trustees : — Held : 
rightly so charged. — It. r. Morrow 
(1872), 11 N. S. W. 8. C. IL 63.— AUS. 


334 U. -1 — It is sufficient 

to warrant a conviction for embezsle- 
meat, to provo that tho prisoner 
was employed as secretary of a friendly 
society, ft had not duly accounted 
acoording to tho rules of the society 
ft that having taken upon himself to 
collect moneys, he was answerable as a 
servant for embezzling such moneys. — 
R. r. Murpht (1850). 4 Cox, C. C. 101. 
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341. -Where, by the rules of 

certain unenrolled friendly societies, the members 
of one lodge were at liberty to pay their contribu- 
tions to another lodge, if more convenient to them 
so to do : — Held : m an indictment against the 
secretary of a lodge for embezzling moneys 
received from a member of another lodge, the 
moneys may be laid as the property of, & prisoner 
may be alleged to be clerk & servant to, the 
trustees of his. lodge, to whose account all moneys 
received by him ought to be paid, although the 
trustees, in their turn would, in this instance, 
have to account to the other lodge for the parti* 
cular sum received on its behalf. 

The secretary of an unenrolled friendly society, 
who is paid a yearly salary out of its funds, is 
properly described in the indictment as clerk & 
servant to the trustees, & it would be incorrect 

hui i «« employed in the capacity of 
cik & servant. The latter description only 
applies, where prisoner is employed on temporary 

ST & d T 8 " 0t usuaU ? AH ^e situation of 
C O ‘?55 Servant ’ — Vm Woolley (1850), 4 Cox, 


342. 




. , , ~\i secretary of a 

no Sr 1 ? y > Uadct ¥ & 10 Vict - «• “a. in which 
vfctefl ^ v ? r bep , n appointed, was con- 

i i. n ai } indictment for embezzlement, prior 

i uftu J , ] 1 ^° .operation of Larceny Act, 

the 8 Jrvanf 6 of fi W i° u, dictment described him as 
Jit servant of the treasurer, & also as the servant 

?LV:’ a '"““her, & others i—IIrld : tho con- 


I vic ^ n 20 .r as ,,'T n ?-, K: ^ •• i»i«»- (i 


(18«18), 10 
11 Cox, 


343. 


• , *J — Prisoner, a member of a friendlv 

ments^’rn'Id* C i™ pI 1 '! yed 10 Pecoiv « the weekly pay^ 

reednts lo d u by lh V “embers. 11c pave correct 
lj teipts to tlie members, but omitted to enter in 

tlie linm o * bution & cash books a larpe number of 
incSS’l received. On being called upon for 
!.‘ ^ natlon ' 1.*?. admitted that ho liad received 


' " ^ V-UA, L, u, t # JC. 

*ETKsi?4 UM 

Jennlri g* (1882), 40 L. T. 534. ’ “ Gordon *• 

344. Form of Indictment — Property to be laid 

of whf, . ee A- J A~’?; C ' m ' CTvtar Y ot » friendly society. 
wifT f !i A ' A i utl,erB w « re the trustees, was charged 
with embezzling money belonpinp to the society. 
Jn the indictment the propert y was laid as “ of 

AJ* ” th, f ‘™i WIt hout alleping that tliey were 
trustees of the society . —Held : the indictment 
might be amended by adding tlie words “ trustees 
of, etc. —It. v. Marks (1860), 10 Cox, C. C. 307. 

En f, ct of ,. f “ lu r*,.‘° P rove registration of 

society.! -K. c. Kew (1883), Diprose A: Oammon, 


Sub-sect. 3.-- Larceny. 

^ generally , Criminal 
IxAW, \ ol. XV., pp. 865 et seq. 


Officers generally, see Fart XII., ante. 

Members generally, see Part XIII., ante* 

846. What amounts to larceny.] — A treasurei 
of a money club received small weekly payments 
from each member, & had authority, with the 
secretary’s consent, to lend the club money to 
members. There was a parochial division of the 
funds, & profits, among the members: — Held: 
the treasurer could not be indicted as a fraudulent 
bailee under 20 & 21 Vict. c. 54, s. 4, for larceny 
of moneys paid in by a member. — R. v. Hassall 
(1861), Le. & Ca. 58 ; 30 L. J. M. C. 175 ; 4 L. T. 
561 ; 25 J. P. 613 ; 7 Jur. N. 8. 1004 ; 9 W. R. 
708 ; 8 Cox, C. C. 491, C. C. R. 

Annotations : — Retd, It. v. Do Bauks (1884), 13 Q. B. D. 

29 ; K. v. Afihwell (188.5), 16 Q. B. 1). 190 ; It. v. Hollo- 
way Governor. Ex p. Gooigo (1897), 66 L. J. Q. U. 830; 

Moss v. Hancock, [1899] 2 Q. B. 111. 

347. In whom property should be laid.] ~ 

One of three stewards of a benefit society, not 
enrolled under 10 Geo. 4, c. 56, having the key to 
one of three locks upon the box, <fc abstracting 
the contents during the temporary absence of bis 
co- trustees, cannot be convicted of larceny under 
a count in the indictment- laying the property in 
tlie landlord of the inn where the box was kept 
at the time of the theft. 

Prisoner had tho lawful possession of the box 
at the timo he abstracted il-s contents, lie hail 
also a joint property in those contents ; ho cannot 
therefore be held t-o have stolen tho contents of 
that box from tlie landlord, who was not respon- 
sible for the same wliiJ<t in such possession of 
prisoner & his co-trustees (Platt, H.). — R. v. 
Marciiant (1815), 5 L. T. O. S. 347. 

348. — -1 -Prisoner, who was a trustee 

of a friendly society, was appointed by a resolu- 
tion of the society to receive money from the 
treasurer & carry it to tlie bank. Jle received tlie 
money from the treasurer s clerk, but- instead of 
taking it to the bank, he applied it to his own 
purposes lie was indicted for stealing as bailee 
of the money of the treasurer, A also for a common 
law larceny, the money being laid as that of the 
treasurer. 18 A 19 Vict. c. 03, s. 18, vests the 
property of such societies in tho trustees A directs 
that in all indictments the property shall bo laid 
in their names : --Held ; prisoner could not under 
these counts bo convicted cither as a bailee or 
of a common law larceny.- -It. t\ JjOohk (1860), 

Hell, C. C. 259 ; 29 L. J. Si. C. 132 ; 2 L. T. 254 ; 

21 J. P. 311 ; 6 Jur, N T . 8. 513; 8 W. It. 422; 

8 Cox, C. C. 302, C. C. U. 

Annotation : ~ Apld. It. r. Mttinh (1802), 3 F. & F. 623. 

349. ----- “.J-- IL, a member of a friendly 

society, was in Possession of a shop whore goods 
were sold for the bond It of the society. Each 
member partook of the profit, & was subject to 
the loss arising from the shop. II. hail the sole 
management-, A was answerable for the safety 
of all the propert y A money coming to his posses- 
sion in the course of the management. Prisoner, 
also a member of the society, assisted in the shop 
without salary, At was indicted for stealing some 
marked money which II. had placed in the till. 

The money was laid in the indictment as belong- 
ing to II. : — Held : the money was properly laul 
in the indictment as belonging to II., & prisoner, 
although a member, could be convicted of larceny. 


tratton o toj»rore rr(?i« 

1 W. & 




PART XIX SECT 2 SUB. SECT 2 whom property should \>t to id. — 11. 
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347 L What amounts to larceny — In 



334 Friendly 

Sect. 2.— -Criminal proceedings under general law 
against officers and members : Sub-sect. 3. Sect. 
3: Sidb-sect. 1, A, (q), ( b ) & (c), & B. (a) dbjfc) J 

— R. v. Webster (1861), Le. & Ca. 77 ; 31 1 1 . J. 

M. 0. 17 ; 6 L. T. 327 ; 20 J. P. 212 ; 7 Jur. 

N. 8. 1208 ; 10 W. R. 20 ; 0 Cox, C. C. 13, C. C. It. 
Annotation /—Raid. II. v. Lowric (1807), 86 L. J. M. C. 24. 

850, .] — Any person who has an 

interest in a sum of money is a “ beneficial owner ” 
within the meaning of Larceny Act, 1808 (e. 110), 
s. 1, Where then a number of persons have a 
right to have a fund applied to the extinction of 
their liability under a guarantee, these persons 
are all * 4 beneficial owners,” A any one of them 
who misappropriates the fund to his own use may 
be properly convicted of stealing it. 

A. was a member & acted as the secretary of 
a committee which had guaranteed the expenses 
of an entertainment. lie in (he discharge of his 
duty obtained possession of the entrance moneys, 
& paid the amount' into the banking account of 
one B. Subsequently, by means of false repre- 
sentations, he obtained a cheque for the amount 
from 13., cashed it, 6c absconded with the pro- 
coeds : — Held: (1) ho was properly convicted 
under Lurcony Act, 1888 (c. 116), s. 1, of stealing 
moneys of which he with others was the beneficial 
ownor ; (2) a count in the indictment which 

charged that A. had stolen the moneys of tin? 
members of the committee was bad.— R. v . Neat 
(1869), 69 L. J. Q. 13. 118; 81 L. T. 080; 64 
J. P. 39 ; 16 T. L. R. 109 ; 19 Cox, C. O. 424, 

a c. n. 

851 . In unregistered society.!— A member 

of two unenrolled benefit clubs paid as secretary 
6c entrusted with the funds to deposit in the bank 
in the joint names of himself & the treasurer, 
dishonestly appropriating to himself the sums 
entrusted to him, cannot be found guilty of 
larceny as a servant, nor of embezzlement, nor 
of larceny os a bailee.- -R. v. Marsh (1862), 3 
F. 6c F. 623. 

352. - - R. v. WINFER (1878), Diprose 

6c Gammon, 527. 

353. Jurisdiction of quarter sessions — Where 
justices* order obtained under the statute — But not 
compiled wlth.l— R. v . Stafford JJ., Ex v. 
Foster (1894), 97 L. T. Jo. 123, D. 0. 


Sect. 3. -LEGAL PROCEEDINGS. 

ii-hkct. 1. — By and against Societies. 

A. By Societies. 

(a) In General . 

See 1896 Act, s. 94 ; 1908 Act, s. 11. 

354. Whether Attorney-General necessary party 
— Society In nature of private charity.] — A volun- 
tary society entered into with an intention to pro- 
vide by a weekly subscription for such of the 
members as should become necessitous, Sc their 
widow’s, is in the nature only of a private charity, 
& not necessary the A.-G. should be a party. — 
Anon. (1745), 3 Aik. 277 ; 20 K. R. 962, L. O. 

j — See % generally , Oroavn Practice, 

Vol. XVI., p. 488, Nos. 3701 et seq. ; ('rarities, 
pp. 397, 398, Nos. 2213-2234. 

355. Action on promissory note — Rules filed 
after note made — Before payment due.] — In an 


Societies. 

action by the treasurer of a friendly society on a 
promissory note, it is unnecessary to prove the 
averment in the declaration, that the rules of 
the society were filed before the making of the 
promises. It is sufficient to show that they were 
filed before deft. *8 default in paying the note. — 
Margett v. Parkes (1844), I Dow. 6c L. 682 ; 
13 L. J. Ex. 87 ; 2 L. T. O. S. 104. 

Registration of rules.] — See Part XI., Sect. 2, 
aid le. 

356. Action on bond — Repayment of money due 
from defaulting secretary — Coercion 6c threats.] — 

Andrews v. Southwart (1885), Diprose & 
Gammon, 73. 

357. Injunction to restrain libel — Likely to 
injure society — Circulated by members to non- 
members.] — An injunction can be granted to re- 
strain a libel likely to injure a friendly society 
or joint stock co. A member of a friendly 
society issued to persons not members of the 
society circulars containing inaccurate statements 
as to the financial condition of the society : — 
// eld : such circulars ought to be restrained by 
injunction. — Hill v. Hart-Davies (1882), 21 
Oh. D. 798; 51 L. J. Ch. 845; 47 L. T. 82; 
31 W. li. 22. 

Annotation : — Consd. Liverpool Household Stores Assocn. 

v. Smith (1887), 37 Ch. I). 170. 

358. Solicitors to conduct litigation — Power of 
board of management to direct trustees as to — 
Trustees merely nominal plaintiffs.] — Laskey v. 
Runtz, No. 362, post. 

359. Costs — When awarded on county court 
scale — High Court action against several defendants 
— Judgment exceeding fifty pounds recovered 
against one.] — Defts. 14. 6c R. entered into a joint 
6c several bond in £50 to pltfs., who were the 
trustees of a friendly society, to secure the fidelity 
of deft. 14., who was the treasurer of the society. 
B. having failed to account for £90, pltfs. brought 
an action in the High Ct. against both defts., in 
which they recovered judgment for £50 against 
both defts. 6c for £90 against deft. B., with costs 
against deft. B. 6c such costs against deft. R. as 
they were entitled to. The judge who tried the 
case having refused to certify that the case 
was fit to be tried in the High Ct. : — Held : 
as against deft. R. pltfs. were only entitled to 
costs on the county ct. scale. — D uxbuhy v. 
Barlow, [1901] 2 K. B. 23 ; 70 L. J. K. B. 478 ; 
84 L. T. 618 ; 49 W. R. 540 ; 17 T. L. R. 420 ; 
45 Sol. Jo. 407, C. A. 

(6) By Whom Action maintainable. 

See 1896 Act, s. 94 ; 1908 Act, s. 11. 

360. Officers properly appointed.] — Sharp v. 
Warren, No. 364, post. 

361. Appointment contrary to rules.] — 

Pewhurst v. Clarkson, No. 87, ante. 

362. Trustees — Mere nominal plaintiffs.] — By 

the rules of a society the property of the society 
was vested in trustees of the society for the time 
being in whose names any action concerning the 
property of the society should be brought or 
defended. The trustees brought actions on behalf 
of the society, 6c with the sanction of the society 
they employed a firm of solrs. to conduct the 
actions : — Held : the trustees were nominal pltfs., 
the real litigants being the society 6c therefore the 
board of management of the society had power 
to direct the trustees as to any change of solrs. — 



335 


Part XIX. — Offences, Penalties and Proceedings. 


L&SKBY v. Rttntz (1008), 24 T. L. R. 406 ; 62 
Sol. Jo. 459. 

Elected under new rules — New rules not 

registered.] — See No. 100, ante . 

863. Stewards acting as trustees.] — Be Heanor 
Friendly Society, No. 324, ante . 

(c) Against Members . 

See 1890 Act, s. 94, as amended by 1908 Act, 
8. 11. 

364. For recovery of money.] — (1) Assumpstt 
for money had A received may be maintained 
against one who had been a member of a benelit 
club for money entrusted to his keeping by the 
rest of the society, in the name of the officers 
properly appointed for managing their aflaira, 
under the articles. 

(2) If by the articles, the society are empowered 
to appoint a treasurer, an appointment of two 
persons to be treasurers is within the power. 

(3) It is not an objection to such an action that 
deft having been a member at the time when the 
promise is laid to have been made in the declara- 
tion was a partner or tenant in common A there- 
fore could not be sued in assumpsit for money had 
& received. 

(4) An Act of Parliament giving a summary 
remedy to persons against defaulters, though in 
terms * apparently prescribing such remedy is 
cumulative, & does not take away the previous 
right to sue by action at law.— Sharp v. Warren 
(1818), 0 Price, 131 ; 140 E. It. 703. 

Annotation : — Aa to (4) Raid. Eastern Archipelago Co. r. 
K. (1853), 2 E. & B. 856. 

365. Society not within Act.] — Be Briton 

Friendly Society (1852), 1 W. It. 60. 


pointment.] — A frieudly society was establish 
& registered under 13 & 14 Viet. c. 115, but no 
appointment of trustees took place until after the 
passing of 18 & 19 Viet. c. 03, A the resolution 
appointing the trustees was not transmitted to 
the registrar os required by sect. 13 of the earlier 
Act : — Held : the persons so appointed wore t he 
proper parties to be sued for a debt due from the 
society, although partly contracted Indore their 
appointment. — Beckett v. Willetts (1857), 29 
L. T. O. S. 144 ; 5 W. H. 022 ; 21 J. P. Jo. 350. 

369. Trustees secretary & treasurer of branch— 
Action by trustees of society— Misapplication of 
funds.] — Winter r. Wilkinson, No. 251, ante. 

370. Secretary —Action by solicitor of member— 
On agreement to pay costs.] — Proceedings having 
been taken by a member of a society in a count y 
ct. to enforce a claim against the society, a com- 
promise was come to between pltf., the solr. of 
the member, A the society, by which [inter alia) 
the society promised to pay pltf. certain cokU & 
charges. These costs A charges not having been 
paid, pltf. sued the secretary of the society in a 
superior ct. : — Held : this was a proceeding within 
18 A 19 Viet. c. 63, s. 19, touching the right of the 
society, A was properly brought against the 
secretary under 21 A 22 Viet. c. 101, s. 7.- 
Hohehth v. Pacie (1870), 1 Q. B. D. 470 ; 45 
h. J. Q. B. 001 ; 35 L. T. 325. 

871. Representations of classes in society 
Where society ceased to exist.]- Pare r. ('licuo, 
No. 202, ante. 

(b) Personal Liability oj Officers. 

Olllcers generally, see Part XII., ante. 

372. To be distrained upon.] — P ike t . Carter, 


366. Improperly paid.] — James v. Bar- 

rett (1882), Diprose A Gammon, 292. 

367 . Time for proceedings — Whether non- 

payment a continuing cause of complaint.1— 11 ah- 

fin v. Sykes (1885), 1 T. L. R. 307 ; 49 J. P. Jo. 
148, D. C. 

To restrain libellous circulars.] —Sec No. 357, 
ante. 

In case of disputes generally, see Part XVI II., 


No. 277, ante. 

373. To repay money - Where money Improperly 
divided among members.] - t ux r. Jamkm (18H2), 
Pi prose A Gammon, 282. 

Annotation .* — Hold. Wlutvr v. Wilkinson, I1UI5J 1 t li. 317. 

374. For contempt of court Where trustees 
evade order of the court.] — Deft trustees of a 
branch of a friendly society, won* restrained by 
injunction from dividing certain monev among 
the members of tile branch. Shortly afterwards 


ante . ^ 

Proceedings under Friendly Societies Acts.j- 

See Sect. 1, ante. 

Criminal proceedings.] — See Sect. 2, ante. 

JJ. Against Societies. 

(a) Against Whom Action maintainable. 

See 189U Act, s. 94 ; 1908 Act, s. 11. 

368. Trustees— For debts Incurred before 


deft, trustees retired, A now trustees were ap- 
pointed, who, being aware of the eflfeet of the 
injunction, under an order of the branch society, 
divided the money among the members, including 
the old trustees. The ct. considered, on t he facts, 
that the proceedings were an attempt on the part 
of the branch society A the old A new trustees 
to avoid the injunction, A a device for disobeying 
it, in which the new trustees co-operated : — Held : 
the new trustees, as well as the old, were guilty 


PART XIX. SECT. 3, SUB-SECT. 1. - 
A* (©)• 

b. For cancellation of eertiftcale.) - 
After an appln. for memberwhip in 
abenovolent association bad U 


a WUUVUiUlIt ■ now,WWWM T — It 

accepted a dispute arose aa to appn 
cao tTi age. A an action was brought by 
him to compel the association to Issue 
to him a oertifleato of membership. 
This action was eettted, the association 
accepting an affidavit of applicants 
brother »• proof of hie age « there* 
upon lmtas the oorUB<»t« of moinbwr- 
shiD. Subsequently the association 
brought SS action asking for can* 
oSSation of tbs oortlAcate on the pound 
that applicant '> age was not in fact 


thAt. stated by bis brother Held : 
nothing loss than clear proof by tbe 
assocn. of tbe actual ago of appueant, 
Sl of fraud in procuring A making tbe 
affidavit, would suffice to undo the 
settlement Sc entitle the association 
to cancellation of the certificate. 
Hons of Scotland Urn kvo lent 

jm. r. Faulkner 26 A. It. 

I. — CAN. 

PART XIX. SECT. 3, SUB-SECT. 

B. 

a. Where society divided into lodar,*,) 
— By tbe rules of a friendly society, 
divided into lodges, a member who 


un accident disabling him 

lor life was entitled to a provision, on 
the lodge of which be was a member 
reporting in favour of bis appln. K 
on tbe same being approved of by a 
majority of the whole lodgi* <»f the 
society, in which case the central com- 
, mltteo were directed tf* pay over the 
sum : — JieJd : an action by a 
to recover the above provision 
against the lodge to which he •« 

Sl not against the society or its wsi p< as 
oommllttH*, was incomjK;U;nt< — M‘K kh* 
KAK V . GREENOCK l/OVQK (ft UNITED 

Operative Masons* Assoun. iI873>, 
11 Macph. ((%. of Hess.) 546; 45 Be. 
Jur. 351.— »COT. 
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Sect, 3 , — Legal proceedings: Subsect, 1, B, (b) 

(c) ; sub-sect . 2, A . B, Pari XX. Sects. 1 

of contempt of ct. — A very v. Andrews (1882), 
61 L. J. Ch. 414 ; sub nom. Avory v. Andrews, 
46 L. T. 279 ; 30 W. R. 664. 

Annotations : — Oonsd. United Telephone Co. v. Dale (1884), 
25 Ch. D. 77S ; Seaward v . Paterson, 11897 J 1 Ch. 545. 
Retd. Roach r. Simms Manufacturing Co. (1909), 25 

T. L. II. 419 ; Scott v. Scott, 11913] A. C. 417. 

376. To be committed — Where Judgment ob- 
tained against secretary— For sick pay due to 
member.] — Bibby v. Imperial Lodge of Druids 
(Secretary) (1892), Diprose & Gammon, 177. 

To obey order of Justices— To reinstate a member.] 

— See Part XIII., Sect. 6, sub-sect. 2, D., ante. 

For offences generally.] — See Sects. 1 & 2, ante. 

(e) Other Cases. 

Sec 1890 Act, s. 94 ; 3908 Act, 8. 11. 

376. To garnishee debt due to member — 
Where no notice of withdrawal given — In accord- 
ance with rules.] — C owley v. Taylor, Ackers, 
Garnishees (1908), 124 L. T. Jo. 509, D. C. 

377. To recover Insurance premiums —By person 
having no Insurable Interest — Where no fraud 
proved on the part of society.] —Evan son v. 
Crooks, No. 144, ante . 

378. Admissibility In evidence of rules — To 
ascertain whether fund under control of central 
body.]- Crichton r. West (1800), 12 T. L. R. 
104, D. C. 

By members -Generally.] —Sec Sub-sect. 2, A., 

post. 

By representatives of members -As to rights of 
members, payments on death, etc.] —Sec Part XI II ., 
Sects. 3 & 4, ante. 

By Poor Law guardians— As to maintenance of 
members.] — Sec Part XIII., Sect. 3, sub-sect. 2, C., 
ante. 

Rules generally, see Part XI., ante. 


Sub-sect. 2. Rv and against Me: 

.4. Jig Members. 

See 1890 Art, s. 04 ; 1908 Art, s. 11. 

379. To recover property —When property taken 


by another member.] — A member of an amicable 
society entrusted with a box containing the fund, 
& bound by bond to keep it safely, cannot main- 
tain trover against another member & a third 
person, who take it from him. — Holliday v. 
Cambell & White (1787), 1 Term Rep. 658 ; 99 
E. R. 1305. 

380. To recover deposits — Action by lather of 
minor against treasurer — No privity of contract.] — 

In an action for money had Ac received, brought 
to recover sums deposited with deft, as the 
treasurer of a money club, it appeared that the 
money had been deposited not by pltf. but by his 
son, a minor, who was a member of the club, & 
who had made several payments himself, but had 
afterwards run away from his service, & the pay- 
ments were then continued by his sister from 
money furnished by her mother. There was no 
evidence that deft, knew anything of pltf. : — 
Held : the proper question for the jury was 
whether there was any privity of contract between 
deft. Ac pltf., As a direction that if the money 
deposited was the money of pltf., he was entitled 
to recover, was wrong. — Bluck v. Siddaway 
(1848), 15 L. J. Q. B. 359. 

381. For declaration & Injunction — Against 
other members.] — Clough v. Ratcuffe, No. 15, 

ante. 

382. To establish right to shares — On dissolution 
of unregistered society.] — Mason v. Watkins, 
No. 23, ante. 

383. Damages for negligence of medical officer 
— Whether society liable for.] — Barnes v. Lincoln 
Oddfellows’ Medical Assocn. (1895), 99 L. T. 
Jo. 217. 

Disputes generally.]-— Sec Part XVIII. 

As to rights of members & title to membership.] — 

Sec Part Xili., Sect. 3, ante. 

By representatives of members— As to payments 
on death.] - Sec Part XIII., Sect. 4, ante. 


B. Against Mctnbcrs . 

By society.] -Sec Sect. 3, sub-sect. 1, A. (a), 
ante. 

For statutory offences & penalties.] — See Sect. 
1, ante. 

Criminal proceedings.] — Sec Sect. 2, ante. 


PART XIX. SECT. 3, SUB-SECT. 2.— A. 

d. To rr cover premium for endowment jtolicy — Friendly Societies Act , 1896, s. 45.] — Btrnb v. Rudd, (1920] 2 I. It. 
!. 20. - 1R. 
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Part XX. Amalgamation, Conversion, Secession, 

Expulsion, etc. 


Sect. 1 . — AMALGAMATION. 

See 1896 Act, ss. 70, 72. 

384. Power to amalgamate-^ With limited com- 
pany.] — The N. 0. 8. C., a limited co., had power 
by its memorandum to make & carry into effect 
“ such arrangements with respect t-o the union 
of interests or amalgamation, either in whole or 
in part, or working arrangements with any other 
cos. or persons of a similar nature to that of this 
co.” : — Held: the taking over bodily, the stock, 
assets, liabilities of the N. 8. A., a friendly 
society, which had the same objects, & giving a 
new class of shares in the N. C. 8. C. to the share- 
holders of the N. 8. A., was an amalgamation 
within the power of the co. — PULBltooK v. New 
Uivil Service Co-operation, Ltd. (1877), 26 
W. It. 11. 

385. Jurisdiction of county court to inter- 

fere — Before special resolution passed & confirmed.! 

— The committee of a friendly society having 
agreed for the amalgamation of the society with 
another co., summoned a general meeting in 
order to pass a special resolution for carrying the 
amalgamation into effect. Some of the members, 
who were dissatisfied with the provision proposed 
to be made for the satisfaction of their claims, 
tiled a plaint in the county ct. to restrain the society 
from carrying into effect the amalgamation Ac 
obtained a receiver of the assets of the* society, 
although the resolution for amalgamation had not 
then been passed. The public officer of the society 
applied for a writ of prohibition to restrain the 
proceedings in the county ct. : — Held : tin* county 
cl. had no jurisdiction to interfere with the action 
of the society until tin* special resolution had been 
passed A confirmed.* — .1 ones r. Si. EE (1886), 62 
Oh. 1). 585 ; 55 L. ,1. Oh. 1)08 : 55 I,. T. 129 ; 51 
.1. P. S3 ; fit W. U. 002 ; 2 T. L. It. 625, O. A. 

Annotations : Mentd. lie Briton Mi'illcul SC (tenoral Life 

A shock. (IHSS), OH L. T. l.'N ; The Ifecepla, 

i\ 2.V., 


Sect. 2 - CONVERSION INTO LIMITED 

COMPANY. 

See 1896 Act, ss. 71, 72. 

Limited companies generally, nee Companies* 
Yols. IX., X. 

386. Extension of objects — General rule.] — 

It is not competent for a society, registered under 
1 896 Act, under the guise of converting itself into 
a limited co. pursuant to sect. 71 (1) of that Act, 
to turn itself into a co. with objects much more 


extensive than & widely differing from the objects 
specified by tho rules of the society or by sect. 8(1) 
of the Act. The procedure under sect. 71 (l) 
is a mere matter of machinery under which a 
society can become a different legal entity having 
objects identical with tho objects prescribed by 
its rules or by sect. 8 (1), though when converted 
it can exercise sucli powers of altering or enlarging 
its objects, as defined by its memorandum, as are 
conferred by the (log. Act on all limited cos. — 
Blythe v. Birtlky, [1010 1 1 Oh. 228 ; 79 L. J. Oh. 
315 ; 101 L. T. 812 ; 26 T. L. It. 215 ; 17 Mans. 
165, 0. A. 

Annotation : — Distd. McOlado p. Royal London Mutual 

Iuhcc. Soc., (1010J 2 I'll. ICO. 

387. Whether court will sanction — Where 

business previously included Insurance.]-- Tho ct. 

will in a proper case sanction tho extension of tho 
objects of a friendly society, which has been con- 
verted into a limited co., though the business 
carried on by the society before conversion included 
insurance business. — Jte Royal Iaindon Mutual 
Assurance Society, Ltd. (1910), G5 Sol. Jo. 46. 

388. Where shares not yet allotted — 

Special resolution Ineffective.] — A burial society 
which subsequently conducted life assurance 
business up t > a limited amount was registered 
under 1896 Act, be attained to a membership 
of 373,000, with an income of £149,000 a year. 
In 1913 a special resolution whs passed for the 
conversion of the society into a co. limited by 
shares pursuant to 1896 Act, s. 71. The objects 
of the co. under its memorandum were restricted 
to the objects of the society immediately prior 
to the conversion. There were no signatories to tho 
memorandum of assocn. A no register of share- 
holders of the co., nor had any shares been in fact 
allotted. It was estimated that two years might 
elapse before the allotment of shares could be made. 
In 1911 a special resolution of tho co. was passed 
altering At extending the object clauses of tho 
memorandum. Upon a petition being presented 
by the co. for the confirmation by the ct. of this 
special resolution field : the conversion of the 
society into a limited co. under sect.. 71 did not 
involve the simultaneous conversion of the members 
of the society into members of the co., Si inasmuch 
as there wen* no members of the co. in existence 
within Co . 'h (Consolidation) Act, 1908, 8. 24, 
then* was no Bjx»rial resolution properly passed 
which the ct. could confirm, & no such order as was 
asked could be mode on the petition. — He Black- 
burn Philanthropic Ahsuranck Co., Ltd., 

1 1914) 2 Oh. 430 ; 84 L. J. Oh. 145 ; 58 8ol. Jo. 
798 ; 21 Mans. 342. 

389. Whether exercise of extended powers 


PART XX. SECT. 2. 

SS6 I. Extension of objects — General 
rule. 1 — A scheme for the conversion 
of a friendly society Into a co., the 
memorandum of association of which 
permit (a) the distribution of surplus 
assets among members, who tinder the 
rules of tho society would have had 
no right to participate in that surplus, 
be (6) payments to employees of sums 

J. — VOL. XXV. 


out of capital which were unauthorised 
by the society's rules ; Is ultra vires . — 
Wilkinson r. City of Glahoow 
Friendly Society, f lift 1 1 8. C. 476 ; 
48 Sc. L. It. 501 ; 1 S. L. T. 86.— SCOT. 

a. Resolution for conversion — Rules 
of society cannot override statute. \ — A 
resolution for the conversion of a 
society into a limited co. in terms at 
Friendly Societies Act, 1806, s. 71, 
passed by a general meeting of ** dele- 


Is ultra vires in respect that 
under the sect, a resolution fur con- 
version can only be carried by a 
oertaln majority of tho members at 
a general meeting Si that rtviuirwmuit 
is not affected by the rale of tho 
society providing that iiioetin# should 
consist of •• delegate*. " Wilkinson 
v. City of Glasoow Friendly 
Society, (161! 1 8. U. 476 ; 48 Sc. L. R. 
604 ; 1 8. L. T. 86.-- SCOT. 
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. 2. — Conversion into limited company. Sects. 

8 4? 4. Part XXL] 

restrained — Action by one member on behalf of 
other*.! — Where a registered friendly society, in 
avowea exercise of 1890 Act, s. 71, passed a 
special resolution to convert itself into a co. under 
the Cos. Acts, with a memorandum of assocn. 
annexed thereto, A obtained registration of itself 
as a co., A a member of the co. who had been a 
member of the friendly society, suing on behalf 
of himself A all other the members of the co., 
moved for an injunction to restrain the co. from 
exercising any of the powers enumerated in the 
memorandum of assocn. in excess of those allowed 
by the 1890 Act : — Held : the action was mis- 
conceived A the motion ought to be refused. — 
McGladk v . Royal London Mutual Insurance 
Society, I/ri>., [1910] 2 Oh. 109 ; 79 L. J. Oh. 
031 ; 103 L. T. 155 ; 20 T. L. U. 471 ; 54 Sol. Jo. 
505 ; 17 Mans. 358, C. A. 

390. Effect of conversion into limited company 
— Whether members of society become members 
of company simultaneously.] — lie Blackburn 
Philanthropic Assurance Co., Ltd., No. 388, 
ante. 

Amalgamation with limited company.] — See 

Sect. 1. 


Sect. 3.— SECESSION. 

See 1890 Act, ss. 20, 21,81. 

391. Secession of lodge from central society — 
Binding force of rules.]-- It Bcoms to me that when 
you get to the bottom of the case it determines 
itself by the application of the very simplest 
principles of the law of contract. All members of 
this lodge are members of the order. This is 
fundamental. By the act of initiation they become 
members of the order grouped in a particular 
lodge, A promise that they will, to the best of 
their ability, conform to all rules duly passed by 
the authorised committee of the lodge, district, or 
order. The district A the lodge are not different 
incorporations. They consist of an aggregate of 
individuals, all of whom belong t-o the order. 
That is the cardinal point of the whole matter to 
my mind. The members of the order may group 
themselves into lodges A into districts, A each 
district, viewing itself for that purpose as a centre, 
A each lodge viewing itself for that purpose as a 
centre, for the moment may acquire by registra- 
tion a separate existence ; but, if they do, it is 
only a separate existence quoad themselves as a 
district* A its lodges, A it neither destroys nor 
affects in any way their outstanding obligations 
to the order of which they are members, & to a 
group of members to which they belong to a larger 
body. They cannot by anything they do to 
themselves as a group destroy the contractual 
obligations which already exist between themselves 
A the larger body (Bowen, L.J.).— Schofield v . 
VAUSK (1886), 58 L. T. 491, n. ; 36 W. R. 170, n., 
0. A. 

392. Whether the consent of district 

necessary — Construction of rules.] — Green v. 
Hendry (1890), Times 9 May 19, 0. A. 

893. Registration of lodge as branoh— -Whether 
conclusive evidenoe of status.] — A branch 41 lodge ” 
of a friendly society, registered as a branch under 
Friendly Societies Act, 1875 (c. 60), having taken 


steps to secede from the society the validity of 
which the 44 district ” of the society to which it 
belonged refused to recognise, the trustees of the 
44 district ” issued a plaint in the county ct. 
against the trustees of the 44 lodge ” to recover 
sums which had become due under the rules to 
the 44 district ” funds after the alleged secession, 
A of which payment had been refused. Pltfs.* 
particulars stated further, that the action was 
brought for the enforcing of the rules of the society 
in respect of other matters, A of settling a dispute 
between pltfs. A defts. On the case coming before 
the ct. for trial, it appeared that the 44 lodge ” 
still remained registered under the Act as a branch 
of the society, A an adjournment was granted for 
the purpose of enabling defts. to apply for a 
rectification of the register. The registrar of 
friendly societies having refused to cancel the 
registration of the branch until the dispute between 
the 44 district ” A the 44 lodge ” was determined 
by competent authority, the county ct. judge, on 
the adjourned hearing, held, that, by sect. 11 (10) 
of the Act, the certificate of registration was con- 
clusive of the status of the 44 lodge ** as a branch, 
A refused to hear evidence as to the validity of the 
secession giving judgment for pltfs. accordingly. 
Defts. appealed by way of motion in the Q. B. Div. 
for a new trial: — Held: (1) on a preliminary 
objection to the appeal the action, being an 
4 4 application ” to the county ct. within sect. 22 (d) 
of the Act, was in the nature of an ordinary county 
ct. action, A not a reference to the county ct. 
judge sitting as an arbitrator, A the appeal was 
therefore rightly brought by way of motion ; 
(2) sect. 11 (10) did not make the certificate of 
registration conclusive evidence of the status 
of the 44 lodge ” as a branch, but the question of 
the validity of tho secession was one for the judge 
to hear A determine on the whole evidence in the 
action. — Wilkinson v. Jaoger (1887), 20 Q. B. D. 
423 ; 57 L. J. Q. B. 254 ; 58 L. T. 487 ; 52 J. P. 
533 ; 36 W. R. 160 ; 4 T. L. R. 144. 

894. Notice of secession — Whether essential — 
To members joining after resolution to secede.] — 

A branch friendly society having resolved to 
secede from the parent society, A the grand 
secretary having refused without a reason to grant 
a certificate of secession, the branch society 
appealed against this refusal : — Held: (1) notice 
or proposed secession need not be given to members 
who joined the branch after the resolution to 
secede ; (2) the assent of the central body was 
not necessary to the holding of the branch society's 
special meeting ; (3) the majority of branch 

members must assent, A also the majority at 
the special meeting must assent, to secession ; 
(4) in settling accounts, the funds of the branch 
meeting were not to be divided as in case of being 
wound up ; (5) in construing the Friendly Societies 
Acts, the substance of the procedure A not 
technicalities were to be looked to. — Re Sheffield 
Order of Druids Society (1892), 56 J. P. 613 ; 
8 T. L. R. 389, D. 0. 

895. Special meeting to resolve on secession — 
Whether assent of central body essential.] — Re 

Sheffield Order of Druids Society, No. 394, 
ante. 

89 $. Presence of three-fourths of members 

of parent society.] — Bolton District National 
Independent Order of Oddfellows v. National 
Independent Order of Oddfellows (1896), 
Dlproee A Gammon, 55. 

897. Consent of members to secession — Majority 
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of bran ch mcm bw—A majority at special meeting.] 

•“w BflBFjmD Order op Druids Society. 

No. 894, ' * 

898. Settlement ot accounts on secession 

Divisio n ot fund s of branch— Not as in winding up.] 
— Re Sheffield Order op Druids Society, 

No. 894, ante . 

Dissolution of societies, see Part XXII. 

899. Liability of seceding branch— For amount 
due on secession— Share in deficit of funds.] — 
Snell v . Vine (1890), Diprose & Gammon, 313. 

400 . Effect of alteration of rule as to 

— Before expiry of notice of secession.]— Gutber- 
let v, Woolgar (1898), Report of Chief Registrar 
of Friendly Societies (Parliamentary Papers, 
Vol. 79), 32. 

401. For unpaid levies & fines — Enforce- 

ment of award of district committee.] — Leeds 
District of the Grand United Order op Odd- 
fellows Trustees v. Mountain Flower Lodge 
(1891), Diprose & Gammon, 22. 


Sect. 4.— EXPULSION AND SUSPENSION. 

See 1890 Act, ss. 20, 21, 84. 

408. Right to funds — Funds provided by parent 
society to make up deficiency to branch.]— Dixon 
v. Chadwick (1802), 1 New Rep. 28. 

Settlement of disputes.]— See Part XVI il.. 
Sect. 2. 


408. Liability of expelled branch— Amount due 
upon valuation of interests ot certain members.]— 

Strickland v . Stark ie (1900), Report of Chief 
Registrar of Friendly Societies (Parliamentary 
Papers, Vol. 72), 89. 

404. Branob suspended from benefits— Whether 
suspended from liabilities.] — Wilson v, Alfred 
(1892), Diprose & Gammon, 23. 

Expulsion of members.] — See Part XIII, Sect. 
0, sub-sect. 2, ante . 

Whether members expelled from society— On 
expulsion of branch.]— See Part XIII., Sect. 0, 
sub-sect. 2, C., ante. 


Part XXI. — Cancellation and Suspension of Registry 


See 1890 Act, s. 77. 

405. “ On proof that society exists for Illegal 
purpose •’—Time at which legality determined.]— 

The M. Friendly Society was registered on June 4, 
1913. On Apr. 18, 1914, the Chief Registrar of 
Friendly Societies, under 1890 Act, s. 77, cancelled 
the registry of the society. The ground alleged 
for the cancellation was that the society existed 
for an illegal purpose, viz. paying pensions to 
persons who were not entitled thereto under the 
rules of the society & contrary to the said rules. 
In 1904 a society called the N. Trust, having rules 
regulating its constitution but not being registered, 
was founded by W., who, at the time of the 
cancellation of the registry of the M. Society, was 
the honorary treasurer of this society. On 
May 7, 1914, the trust was ordered, in an action 
in the Oh. I)iv., to be dissolved the assets dis- 
tributed amongst the persons entitled thereto. 
The rules of the M. Society contained no reference 
to the trust or the members thereof, 4c no pro- 
vision connecting the society with the trust, or 
suggesting that the society was empowered or 
intended to carry on the work of the trust, or to 
pay pensions to members of the trust who should 
not have duly nualiflod for pensions in accordance 
with the rules of the society. The Chief Registrar, 
from certain facts & documents, came to the 
conclusion that the society was founded by W. 
with the object A intention of using its funds to 
make immediate payments to members of the 
trust in contravention of the rules of the society. 
On Dec. 18, 1913, summonses were granted by 
magistrates at the instance of the Registrar under 


1890 Act, s. 87 (3), against the officer* of the society 
for applying “ wilfully & with intent to defraud ” 
part of the property of the society to purposes 
other than those expressed in tho rules. These 
summonses were dismissed by tho magistrates on 
Jan. 2, 1911, on the ground that then? hod been 
“ no unlawful <te wilful intent to defraud.” After 
tho police ct. proceedings tho society submitted 
certain amondmonts of the rules for registration ; 
but, after considerable negotiation, no arrange- 
ment could be made as t*o amendments of the rules 
so as to moot the objections of tho Registrar in 
regard to tho unauthorised payments of pensions, 
which still continued to bo made. Ultimately 
tho Registrar, considering that tho circumstances 
showed tho society existed for an illegal purpose, 
cancelled the registration : — Held : (1 ) tho time 

to be considered for determining the illegality 
of a friendly society is when the Ohief Registrar 
lias to decide whether the cancelling order shall 
be made, A not the time when the society was 
founded ; (2) the unauthorised payments made 

ultra vires of the rules did not in themselves make 
the society one existing for an unlawful purpose, 
a h such a purpose must be one which tho law pro- 
hibits ; (3) tho society at the time of the ordor was 
really desirous of having now rules sanctioned, 
4c there was nothing to show that it intended to 
cloak by the rules any illegal object. — He Middle 
Age Pension Friendly Society, (19151 1 K. B. 
432 ; 84 L. J. K. B. 378 ; 112 L. T. 641, D. C. 

406, Illegality independently of rules — 

Payments made ultra vires .] — Re Middle Aoe 

Pension Friendly Society, No. 405, 


PART XX. SECT. 4. 

f. When suspension becomes ex- 
pulsion.) — The rules of * friendly 
•oototy provided that any lodge which 
continued suspended for two rears 
should bs deemed to be expelled. ▲ 
lodes was suspended for disobedience 
by the Board of Directors : — Held : 


that until the expiration of the period 
of two years the lodge could not be 
treated as expelled. Si continued 
hound by the rales. — S harps r. 
Bbowm, 11918] V. L. li. S78.— AUS. 


within Friendly Societies Act 

«. l (1) (6). 

|1 923 J V. L. H. 333. — AUS. 

PART XXI. 


f. Effect of expulsion from society 
on a lodge. Expulsion from society 
terminated the existence of a lodge 


h. On proof of breach of 

CaneeUaHon proper. \~~He TrdtoNIA 
Lodoe. liSSSjv. L. H. 333.— AUS. 

z 2 
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Part XXII. — Dissolution. 


Sect. 1.— IN GENERAL. 

See 1896 Act, 88. 77-83, amended by 1908 Act, 
8. 8, & Collecting Societies & Industrial Assurance 
Cos. Act, 1890 (c. 26), 8. 12. 

Dissolution of clubs.] — See Clubs, Vol. VIII., 
pp. 620, 627, Nos. 142-148. 

407. Power of society to dissolve itself — Where 
majority of members agree.] — The ct. will not 
enjoin a society from dissolving itself where a 

reat majority of its members agree to such 
issolution, notwithstanding a rule, that if “ three 
agree to hold the society, it shall not be dissolved.*’ 
— Waterhouse v. Muroatroyd (1831), 9 L. J. 
O. 8. Ch. 272. 

Annotation : — Ezpld. Pooro r. Dennett., I«lo of Wight 

Brotherly Soc. (1854 ), 23 L. T. O. H. 51. 

408. Society deviating from rules — Jurisdiction 
of court.] — The ct. has no jurisdiction on petition 
In the case of a friendly society, where they have 
ceased to act on the rules allowed & filed pursuant 
to 33 Geo. 3, c. 51. 

It is a great misfortune to these societies that 
they are in the habit of deviating from their rules. 
Here, since 1813, they have ceased to act upon the 
rules that have iieon registered A have proceeded 
upon a different plan. What has been done since 
lias been done by agreement & not under the 
regulations. They have become dissolved, & 
the ct. has no longer any jurisdiction under the 
Act ; if any relief can he given it must, he upon 
hill (Plumeii, M.H .). — Ex j>. Nourish (1821), 
Jac. 102 ; 37 E. It. 811. 

Annotations:- Conid. It. r. Ondolphin (18.18), 8 A<1. & El 

338. Expld. It. r. Cotton (1850), 14 Jtir. 788. 

Alteration of rules generally, see Part XI., 
Sect. 6, ante. 


Sect. 2. — BY INSTRUMENT. 

See 1896 Act, s. 79. 

409. Must be In accordance with rules — Neces- 
sity for consent of eommlttee — Instrument of 
Juvenile branoh — Executed by fathers of members.] 

— (1 ) In 1 873 a friendly society instituted a society 
to ho called the juvenile branch of the lodge, & 
drew up rules for it which were registered A 
certified. The society was to consist of persons 
Iwtwoen the ages of six & eighteen. 11 y rule 3, 
it was to be " governed '* by a committee of eight 
appointed by the lodge. It was provided by 
rule 21 that no rules should be altered without 
the consent of a majority of members present at 
a special meeting. The members having been 
reduced to six persons about sixteen years of age, 
one of the members & the fathers of the rest 
on their behalf, without the consent of the com- 
mittee, signed an instrument for dissolution of 
the society & distribution of its funds under 


Friendly Societies Act, 1855 (c. 63), s. 13, & 
Friendly Societies Act, 1875 (c. 60), s. 25, Sc the 
dissolution was advertised. The trustees in whom 
the property of the society was vested brought 
an action to set aside the instrument. The judge 
held that it must be set aside, on the ground that 
the fathers had no sufficient authority to sign on 
behalf of their children. On appeal : — Held : 
as the Act of 1875 preserved the rules of old 
societies so far as they were not contrary to the 
Act, rule 3 was still in force ; it was to be con- 
sidered a fundamental rule of the society from 
which the members could not escape ; the members 
could not dissolve the society without the consent 
of the committee ; & the instrument of dissolution 
must be set aside. 

(2) Qu. : whether, if the infant members had 
power by themselves to dissolve the society by 
signing an instrument of dissolution, an instrument 
signed for them by their fathers, guardians, or 
agents would suffice. — Rudi> v. James, fl896] 2 
Ch. 554 ; 65 L. J. Ch. 781 ; 74 L. T. 714 ; 60 
J. P. 628 ; 12 T. L. R. 490, C. A. 

410. Whether binding on member’s widow.] — 

Fortune r. Orr (1894), Diprose & Gammon, 539. 

411. Death of member before Instrument regis- 
tered — Right of legal personal representative — To 
receive share.] — Russell v. Hereford Friendly 
Society (1899), Report of Chief Registrar of 
Friendly Societies (Parliamentary Papers, Vol. 91), 
21 


Sect. 3. -BY AWARD OF REGISTRAR. 

Sec 1 896 Act, s. 80, as amended by 1 908 Act, s. 8. 

412. Jurisdiction of Registrar — Claims by Sc 
against managing director.] — R. r. Friendly 
Societies’ Chief Registrar, Ex p. Evans 
(J900), Report of Chief Registrar of Friendly 
Societies (Parliamentary Papers, Vol. 72), 89 ; 
16 T. L. R. 346, C. A. 

413. Appeal from award — On what grounds.] — 

A member has no right of appeal under Friendly 
Societies Act, 1875 (c. 60), s. 25 (8) (e), against an 
award of the Chief Registrar dissolving the 
society, merely on the ground that he is dis- 
satisffed with the provision made for settling his 
claims. — Wilmot t*. Grace, [1892] 1 Q. B. 812 : 
61 L. J. Q. B. 498 ; 66 L. T. 287 ; 56 J. P. 392 ; 
•10 W. R. 350 ; 36 Sol. Jo. 329, D. C. 


Sect. 4. — WINDING UP BY THE COURT. 

See, generally , Companies, Vol. X., pp. 814 
el seq . 

414. Under Companies Acts — Society ceasing to 


PART XXII. SECT. 4. 

k. Under Companies Ads — At i m- 
rtpUhrtd co mpan y .) — The ct. hats Juri»- 
diction, under Companies Act, 


t. 199, to wind np compulsorily, ns 
an unregistered company, a Society, 
registered under the Friendly Societies 
Acta, but not registered under the 
Companies Act, 1802. Members of a 


Friendly Society, who have siren 
notice of withdrawal of deposits are 
not in the same position as outside 
creditors, A are not entitled ex debits 
to obtain an order for winding 
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carry on business — Whether within Companies Act, 
1862 (c. 89)*] — A petition was presented to have a 
friendly A provident society which had done no 
business since 1844 wound up under above Act : — 
Held : the society came within the terms of that 
Act. — Re Alfreton District Friendly A Pro- 
vident Society (1803), 7 L. T. 817 ; 27 J. P. 
132 ; 11 W. B. 301. 

415. Jurisdiction of High Court to order — 

As unregistered company under Companies Act, 1 908 
(c. 69), s. 268.] — Re Twentieth Century Equit- 
able Friendly Society, [1910] W. N. 230. 

416. Consent of majority of 
members.] — The ct. has jurisdiction to wind up 
under Cos. Acts as an unregistered co. a friendly 
society winch has not been registered under 
Friendly Societies Acts or any other Acts. The 
winding-up order will be made, if a large majority 
of members desire it, notwithstanding that an 
action is pending in which the society could bo 
wound up. — Re Victoria Society, Knottingley, 
[1913] l Ch. 107; 82 L. J. Ch. 170; 107 L. T. 
755 ; 29 T. L. It. 94 ; nub nom. Re Knottingley 
JiOYal Victoria Society, 67 Sol. Jo. 129 ; 20 
Mans. 70. 

417. - Society with no share 

capital.] — The proper tribunal to wind up a society 
registered under 1890 Act, as an unregistered co. 
under Cos. Act, 1908 (c. 09), s. 208, without share 
capital, is the High Ct. A not the county ct. 
Cos. Act, 1908 (c. 09), s. 131 (3), does not apply 
to such a case . — Re Irokfouxders’ (Bradford 
Branch) Social Club A Institute (1923), 07 
Sol. Jo. 610. 

418. Alteration In rules authorising 

voluntary winding up — New rule ultra vires.] — 

Re Tean Friendly Society, No. 82, ante. 

.] — See, further , Companies, Vol. X., 

pp. 1093 ct seq. 

Alteration in rules, see Part XI., Sect. 0, ante. 

419. Apart from Companies Acts — Jurisdiction 
to dissolve unregistered societies — No provision for 
winding up in rules — Majority of members con- 
senting.] — In 1817 a society for the benefit of 
the workmen in a co,, established by Royal Charter 
was founded, its main objects being to provide, by 
mutual assistance among its members, aid out o! 
the society’s funds towards a comfortable sub- 
sistence in times of sickness A old age. Memlmr- 
ship was confined to workmen A others in the 
employment of the co. The members on their 
admission paid fines varying in amount according 
to age, A a yearly contribution of 30s. to the funds 
of the society until they attained sixty-five, 
when they ceased to contribute A became entitled 
to a pension of 0s. a week for life. The society 
was managed by a general committee in accordance 
with printed rules, W’hieh were varied from time to 
time, the latest being those sanctioned in 1891. 
The funds stood in the name of the co. as trustee. 
The society was never registered under Friendly 
Societies Acts, A there was no provision in tin? 
rules for a dissolution. The co. had ceased to 
carry on business, A no new members had been 
admitted since 1899. There were four hundred 


A thirty-nine members, of whom eighty-eight had 
attained the age of sixty-five; A it was admitted 
that, with no now members coming in, the society 
was insolvent, A that tlio younger members would 
probably receive nothing if the former allowances 
for sick pay A pensions were continued. A 
large majority of pensioners A non-pensioners had 
voted for a dissolution by the ct., A an action was 
commenced, in "which ail classes of members were 
represented claiming a dissolution : — Held : 

(1) the ct. had jurisdiction to interfere A wind up 
the society, A to ascertain the rights of ail the 
persons beneficially interested in its assets by a 
reference to chambers to settle a scheme for the 
equitable distribution of the remaining funds ; 

(2) the principle to be adopted in calculating the 
amounts payable to the various members was, 
that the funds were divisible among existing 
members at the time of the dissolution in pro- 
portion to the amount contributed bv each 
member for fines on admission A subscriptions, 
irrespective of any payments made in accordance 
with the rules, A without interest. 

(3) It has been pointed out that the use of the 
word “ partnership ” in connection with thorn' 
societies wok really a misuse of the term, A I quite 
agree with that if I may say so respectfully. I 
think they are not partnerships either within the 
definition of the Partnership Act, 1890 (c. 39), or 
within tile general acceptation of the word 
“ partnership ” (W arrington, J.). - He Lead 

Co.’h Workmen’s Fund Society, 1a>wkh r. 
Smelting Down Dead with Pit A Sea Coal 
(Governor A Go.), 1 1901 J 2 <’h. 190 ; 73 L. J. Ch. 
028 ; 91 L. T. 433 ; 52 \V. K. 671 ; 20 T. L. H. 604. 

Annotation* : —An to (1) Diftd. Hlukc r. Hmither (11100 

22 T. L. it. <WH. Ah to (2) Retd. Hruithwaito r. A. *11. 

1 1 t>(M> J 1 Ch. 610. 

420. On fufllclent grounds.]-— 

T)»« rules of an unregistered friendly society 
contained no provision for its winding up. Tim 
membership of the society, which at one time 
had been eighty-eight, decreased to forty-nine, A 
the funds from £923 to £170. The expenditure 
had been greater than the receipts for some years. 
At a meeting to decide whether the society should 
continue, twenty-seven members being present, a 
resolution was passed by a rnajorit y of one t hat the 
society should be clissoH cd. Subsequently at a 
committee meeting, at the suggestion of the 
trustees, the commit tee decided to continue the 
society. At a subsequent general meeting thirty- 
two members were present A paid their sun- 
script ions. lUtfs., among whom were some who 
had paid their subscriptions, brought an action 
claiming a dissolution of the society: — Held; 
tho ct. had jurisdiction to dissolve the society, 
but in the circumstances no sufficient reason hod 
been shown for its dissolution. — Blake v . Hmither 
(1900), 22 T. L. It. 098. 

421. Jurisdiction to asoertain rights of 

beneficiaries- Reference to chambers.]— lie Lead 
Co/h Workmen’s Fund Hooihty, Lowbh v. 
Smelting Down Lead with Pit A Ska Coal 
(Governor A Co.), No. 419, ante. 

Unregistered societies generally, see Part III., 
ante. 


np ; bat where tho circumstances, in Photrstant Loan Fund Mkr* 

the opinion ot the ct.. make It lust A Hocijcty, Ex p. Morton, Fiukm>lv cantil* Loa s Hocikt?, 1 1. It. 

equitable so to do, the et. wiU order Pkotkstakt Partnership Loan Fund 98 ; 41 I. L. T. 

each Society to be wound up. — Co., Exp. 11 all, 11896) 1 I. It. 1, — lit. 
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Shot. 5.— IMSTRIBUTION OF FUNDS. 
Sub-sect. 1. — In General. 

Property & funds generally, see Part XV., ante. 

422. In what proportion ordered — Equal dis- 
tribution amongst members — Notwithstanding 
directions in rules.] — Where, by the rules of a 
benefit society, it was not to be dissolved unless 
with the assent of nine-tenths of the members, 
& those members of five years’ standing were to 
have £5 for funeral expenses, & those ot double 
standing double that amount, & a resolution was 
passed, at a meeting of not the requisite number 
of members, for the dissolution of the society, & 
an ex v, injunction was obtained by a member to 
restrain the dissolution, & after this seventy out 
of seventy-six members, of which the society was 
composed, agreed to a dissolution, & to an equal 
distribution of the funds : — Held : at the hearing 
of a motion to dissolve the injunction & for a 
decree, that as the assent of nine-tenths of the 
members, according to the rules, A of live-sixths 
in value, pursuant to 10 Geo. 4, c. 50, had been 
obtained to the dissolution, the ct. must declare 
the society dissolved ; A it was directed that the 
funds should be equally distributed, notwith- 
standing some minute directions for division by 
the rules. — Poore v, Dennett, Ikle of Wight 
Wroth erl y Society (1854), 23 L. T. O. S. 51 ; 
18 J. P.215. 

423. Divisible amongst existing members 

at time of dissolution— In proportion to amount 
contributed for fines on admission Ac subscriptions — 
Without interest .] — He Lead Oil's Workmen’* 
Fund Society, Loweh v, Smelting Down Lead 
with Pit A Sea Coal (Governor At Co.), No. 410, 
ante. 


424. Form of deoree— Application of oapltal Ac 
funds — To answer claims of insurers Ac depositors — 
Valuation of Immature assurance.] — (1) In a suit 
for winding up the affairs of a mutual co., which 
was formed for the purposes, among others, of 
insuring the payment of sums of money during 
tlie sickness & on t he death of its members, A of 
receiving deposits at interest, A the rules of which 
as well as the terms of its policies provided that the 
funds of the society should alone be answerable 
for the claims of insurers, a decree was made 
which, among other things, declared that the 
insurers had a charge on so much of the capital 
As funds as was attributable to tho insurance 
branch ; At tho decree contained directions for the 
valuation of ithm&ture assurances. 

On anpeal the decree was varied, A, as varied, 
declared that the capital A funds ought to be 
applied to answer the claims of t he insurers A 
depositors. Put it was not disturbed as to the 
direction for valuation. 


(2) Form of decree in such a case. — Evans r. 
Coventry (1857), 8 De G. M. & G. 835; 20 
L. J. Ch. 400 ; 20 L. T, O, 8. 118 ; 22 J. P. 19 ; 
3 Jur. N. 8. 1225 ; 5 W, K. 430 ; 44 E. It. 012, 
L. J J . 


dnnobdions to {D Retd. Hr State Fir* Inaoe. (1863) 

i l)o «. J. & Siu. ; Salisbury r. Met. Hy. (1870) 
J* f* X' Mt ; National Fund* Aiwoe. (1878). 10 Ch. 1) 
118 : <?ullenie v. ljomton A Suburban General 1 Vnuaneu 
Bldg. See. (1800), 36 Q. U. D. 485 ; Ooxou e. Qowt 


11891 ] 2 Oh. 


Ee Sharpe, Be Bennett. Masonic fc 



Building 

A Investment Soc. ( 1886 ), 35 Ch. D. 502 ; Re Bennett/ 
Masonic & General Life Assoe. v. Sharpe ( 1891 ), 8 T. L. R. 
194 . 


425. Appointment of person to convey or 
assure — Property in hands of trustee — Refusal to 
concur with co-trustees as to realisation.] — Under 
the Friendly Societies Acts As particularly under 
10 Geo. 4, c. 50, s. 15, after a society within 
their provisions has been dissolved, though its 
affairs are not wound up, the Ct. of Ch. has no 
jurisdiction upon petition to appoint a person to 
convey or assure property in the possession of a 
trustee, who refuses to concur with his co- 
trustees in realising it, for the purpose of having 
it distributed among the members . — Re Eclipse 
Mutual Benefit Assocn. (1854), Kay, App. 30 ; 
2 Eq. Rep. 221 ; 23 L. J. Ch. 280 ; 2 W. R. 311 ; 
09 E. R. 328. 


426. Action for recovery of funds by trustees — 
Funds distributed by steward amongst members.] — 

Parnell v. Smith (1846), 6 L. T. O. S. 315 ; 10 
J. P. Jo. 53. 


427. Misapplication by solicitor — Whether 

cestuls que trust necessary parties.] — Seven 
persons Delonging to a friendly society were 
appointed trustees for winding up the affairs of 
the society, A distributing the surplus funds among 
the living members Ac the representatives of the 
deceased. The trustees appointed their solr. to 
draw tho necessary cheques on their bankers, 
which were to be countersigned by two of their 
number. The money was apportioned & the 
greater part paid, Ac there remained £700 in the 
banker’s hands, which was irregularly drawn out 
iV invested in the names of the solr. & tho trustees 
appointed to countersign the cheques. The two 
trustees having died, the solr., as was alleged, 
applied the money to his own use. The only 
surviving trustee of the seveu tiled his bill to 
recover the trust fund merely, as it appeared though 
not altogether clearly, but not to administer it, 
A the solr. objected for want of parties : — Held : 
the objection was not sustainable. 

If the object of the bill was to administer the 
trust money, it would bo necessary to have the 
cestuis que trust represented ; but os it is only 
for recovering the trust money in the hands of a 
stranger, for the purpose of having it administered 
afterwards, it may be recovered in the way in which 
it is proposed (Lord Langdale, M.R.). — Horsley 
i*. Fawcett (1817), 11 Boav. 565 ; 10 L. J. Ch. 
J57 ; 9 L. T. O. S. 332 ; 50 E. R. 935. 

428. Position of creditors — Undertaking by 
trustees to apply property lor their benefit— Debts 
not barred by lapse of time.] — Pare v . Clegg. 
No. 202, ante . 

Action by member against directors — To establish 
title to shares already apportioned — Whether 
illegality of society good defence.] — See No. 23, 
ante. 

Death of signatory to instrument of dissolution — 
Right of legal representative to receive share.] — 

No. 411, ante. 


PART XXIX. SECT. S, SUB-SECT. t. 

m. Jn total proportion ordered — 
amongm existing member $ at 


time of dissolution. > — Th« fund* arc 
divisible amongst the existing mem* 
bers at the time when the bonnes* of 
the *oeiety oea—d to be carried on, in 


proportion to the amount* contributed 
by them. — Tibrkky t . Tough, [19141 
1 I. It. 142.— IR. 


Part XXII.— Dissolution 
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Sub-sect. 2. — Failure op Objects of 

Society. 

429. Sole survivor of society — Not entitled to 
principal of fund.] — A sol© survivor of a society 
in the nature of a friendly society is not entitled 
to the principal of the fund belonging to the 
society & which arose from the contributions of 
members. 

Qu. s how should this fund be dealt with. 
Semble : where a portion of the funds of such 
a society arises from donations by persons who 
are not members of the society, that portion is to 
be treated as a fund devoted to charity, & to 
be applied cy-pres . — Spiller v. Maude (1804), 
6 New Rep. 30 ; 11 L. T. 320 ; 28 J. P. 804 ; 
10 Jur. N. S. 1080 ; 13 W. R. 09. 

Annotations : — Refd. Re Slovin, Slovin v . Hepburn, (1 8D1 1 
I Ch. 373 ; Re Buck, Bruty r. Mackey (1896), 65 L. J. Ch. 
881 ; Braltb watte v. A.-Q. f (19091 1 Ob. 510. Hentd. 
Cuunack v. Edwards, [1896] 2 Ch. 679 ; Rt Lacy, Koval 
General Theatrical Fund Assocn. v. Kydd, 11899] 2 Ch. 
149. 

430. Whether funds pass to Crown as bona 
vacantia — Society not a charity.] — In 1810 a 
society was established to raise a fund, by the 
subscriptions, fines, & forfeitures of its members, 
to provide annuities for the widows of its deceased 
members. In 1830 the rules were revised, & the 
society conformed to the provisions of 10 Geo. 4, 
c. 50, but the objects of the society were in no 
way altered. Ry 1879 all the members had died. 
The last widow annuitant died in 1892, the society 
then having a surplus or unexpended fund of 
£1,250: — Held: (1) the society was not a 
“ charity,” & therefore the unexpended fund was 
not applicable cy-prb# to charitable purposes ; 
(2) the fund passed to the Crown as bona vacantia. 
— Cunnack r. Edwards, (1890] 2 Ch. 079; 05 
L. J. Ch. 801 ; 75 L. T. 122 ; 01 J. 1\ 30 ; 45 
W. R. 99 ; 12 T. L. R. 014, C. A. 

Annotations : — An to (1) Consd. Rc Buck, Bruty v. Mackey, 
(1896) 2 Ch. 727. Distd. Rc Printers A Transform h 
A malgamated Trade* Protection Hoc., 1 1 899 J 2 Ch. JK1. 
Reid. Re Lao y, Koval General Theatrical Fund Ahhoch. r. 
Kydd, (1899) 2 Ch. 149: Bmithwaite v. A.G., (19091 
I Ch. 510. An to (2) Confd. Re Customs A Excise Ofllwns’ 
Mutual Guaronteo Fund, Hobson v. A.-G., (1917J 2 Ch. 
18. Reid. Re Iflgiriiuton A Dean, Ex p. A.-G., 1 1 899 J 
1 Q. B. 325 ; Bowman t>. Secular Hoc., 11917 J A. C. 406. 

431. .] — “ The Benefit Society for 

Girls educated at the School of Industry, Kendal,” 
was established in 1808, A was registered as a 
friendly society under 33 Geo. 3, c. 54, s. 2. It 
consisted of honorary members A benefited 
members. The honorary members were ladies 
who gave in their names when the society was 
formed or were afterwards elected according to 
the rules A paid a subscription. They could not 
in any case derive benefit from the funds of the 
society. The benefited members were girls 
educated at the School of Industry ; they paid 
weekly contributions to the society from the age 


of seven to sixty-five, & were entitled to certain 
weekly payments in sickness varying with age up 
to sixty-five, & to an annuity of 2s. a week from 
fifty-six to sixty-five, 2«. M. from sixty-five to 
seventy, & 4s. from seventy for the rest of 
their lives. All payments by the members & 
all sick allowances ceased at sixty-five. The 
annuities became payable automatically on a 
member attaining fifty-six without any inquiry 
as to poverty. The rules of the society provided 
that the contributions of honorary iueml>erfi 
should bo appropriated, one half “ to raise a 
capital interest of which would be sufficient to pay 
the allowance to children under fifteen ” ; the 
other half “ to be under the special direction of 
honorary members for relief in extraordinary 
cases not provided by the general fund.” 

The School of Industry was closed in 1815, & 
after that date no new members were admitted, 
but subscriptions continued to be received from 
both classes of memtwni, sick allowances A 
annuities were paid, A the balance of the funds 
accumulated. This action w’as brought by the 
trustees to decide* what* was to be done with the 
accumulations, which amounted to £1,901 
apportioned to the honorary members’ fund A 
£304 apportioned to the benefited members’ 
fund. The £1,001 appeared from the accounts to 
have arisen wholly from the first half of the 
honorary members’ fund appropriated to provide 
for the allowances to children under fifteen. Tlu* 
only surviving benefited members were two 
women over sixty-five in receipt of annuities. 
Five persons who claimed to be honorary members 
were made defts. : — Held : (I ) the society was not 
a charity, for the belief ited members had a legal 
title to the benefits on making the payments with- 
out regard to their need ; (2) the contributions of 
honorary members were absolute gifts to the 
society, Ac there could be no resulting trust in 
favour of the honorary members, the annuitants 
hod no interest in the funds of the society other 
than the annuities which they had purchased, A: 
therefore the surplus of the benefited members' 
fund, after providing for the annuities, A the whole 
of the honorary members’ fund belonged to the 
Grown as bond vacantia . — Bhajthwajtk v. A.-G., 
(1909] 1 Gil. 510; 78 T/. S. Ch. 314 ; 100 J,. T. 
599 ; 73 J. I*. 209 ; 25 T. L. It. 333. 

Annototum : An to (2) R«td. Rr Customs A Kxefso 

Mutual (Juuroiitoo Fund, Hobson r. A.-O., (1917) 2 Ch. 18. 

Jiotid vacantia, generally , see Descent Dis- 
tribution, Vol. XVI II., p. 32, Nos. 317 et »cq. 

As to whether friendly societies treated as 
charities.]— Sec Charities, Vol. VIII., p, 201, 
Nos. 240 ti scq. 

Effectuation of charitable trusts by means of 
schemes & the cy-prds doctrine.] — Sec Charities, 
Vol. VIII., p. 330, Nos. 1244 et 


PART XXII. SECT. 5, SUB-SECT. 2. 

n. Sole survivor of society - Sot entitled to appropriate.) — Mitckf.i.l r. B arrows (1878), It. (Ct. of Bomi.) 954. — SCOT. 
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Part I. — Definitions. 


1. “ Game 99 — Ferae naturae — Fit for human 
food*] — (1) If P. # a trespasser, start A capture 
a hare or wild animal on the soil of A., the property 
in the animal continues all the while in A., who 
can recover it by an action ot trover. 

(2) If P. start game in the forest or warren of 
A., A hunt it into the soil of B., A kill it there, 
the property also continues in A. ratione privilegii. 

(3) If P. start game on the soil of A., A pursue 
& catch it on the soil of B. t then the property 
is neither in A. nor B., but in 1\, the trespasser. 

(4) When it is said that there is a qualified or 
special right of property in game, that is in 
animals farce naturce which are fit for the food of 
man, while they continue in their wild state, I 
apprehend that the word “ property " can mean 
no more than the exclusive right to catch, kill 
A appropriate such animals which is sometimes 
called by the law a reduction of them into 
possession. This right is said in law to exist 
ratione eoli f or ratione privilegii. 

(o) Property ratione noli is the common law 
right which e\ery owner of land has to kill A 
take all such animals farce naturce as may from 
time to time bo found on his land, & as soon as 
this right is exercised the animal so killed or 
caught becomes the absolute property of the 
owner of the soil. 


(0) Property ratione privilegii is the right 
which, by a peculiar iranchiso anciently granted 
by the Crown in virtue of its prerogative, one man 
may have of killing A taking animals ferev naturct' 
on the land of another ; A in like manner ; the 
game, when lulled or taken by virtue of this 
privilege, becomes the absolute property of the 
owner of the franchise, just as in the other case it 
becomes the absolute property of the owner of the 
soil (Ivokd Wkstbury, C.).— Blades r. Hums 
(1805), 11 H. L. Cas. 021 ; 20 O. B. N. 8. 214 ; 0 
Now Bep. 274 ; 34 L. C. P. 280 ; 12 L. T. 015 ; 
20 J. P. 390 ; 11 Jur. N. S. 701 ; 13 \V. It. 027 ; 
11 K. H. 1474, 11. L. ; affg . (1803), 13 0. B. N. 8. 
844, Ex. Oh. ; (1802), 12 0 B. N. S. 501. 


„:*• to » (I ) I Could. It. r. Townie? (1871). L. It. 
♦U5. Reid, Hooper r. Chirk (1867), 36 L. .1. 

Jt. r. lVteh 


A "notation* :■ 

1 C. C. K. 

O. il. 79 :* H. r. Ht»e _ (187u/, 22 L. T. 414 
<4 8 IV* ?? h\J‘ 788 ; Khve*» r. lirigg Utu Co. (1886). 
i 3 th* J ; 5«*. A* to (4) Retd. It. r. lleail (1878), 37 
{*• J\," V' *1* to 1*1 Ml Chambers r. Miller (1S62), 
liy O- N. H. 125 ; Bead r. Edwards (1864), 17 V. li. N. 8. 
?4* v \ *°*»ter (1871), 24 1.. T. 614 ; H. r. 

}t«*d (18 1 8), 37 L. T. 722. (imrrally, Mentd. H. r. 
DowlaiN Iron Co. (1808), 1U 11. & 8. 208. 


2. What are.] — Tithes are not pay- 

able in rosiK'ct of turkeys or their eggs nor of 
tame partridges or pheasants because they are 
f tree naturce. ~ Huuton r. Prince (1500), Moore, 
K. B. 500 ; 72 E. It. 783. 


generally , Animals, Vo 

II., p|>. 20i> ci seq. 

8.- Things usually sported.] — J eefkye 
i*. Evans, No. 53, post. 

^ 4 i zTTT^ — The buying of game i 

prohibited in all cnees by 58 Geo. 3, c. 75. Then 1 


fore, a contract for the sale of live pheasants, lor 
the purpose of breeding, passes no property to 
the purchaser, A cannot be enforced at law. — 
Helps v. Glenister (1828), 8 B. A C. 553 ; 3 
Man. A By. K. B. 12 ; 7 L. J. O. S. K. B. 117 ; 
108 E. B. 1148. 

Annotation : — Consd. Guycr v. It. (1889), 23 Q. B. D. 100. 

5. Game Act, 1831 (c. 32), s. 4.] — 

Abo\e sect, imposes a penalty upon any licenced 
dealer in game who buys, selis, or knowingly has 
in his possession or control, any bird of game after 
the expiration of ten days from the respective 
days in each year on which it shall become un- 
lawful to kill or take such birds of game 
respectively ; A upon any person not licenced to 
deal in game, who buys or sells any bird of game 
after the expiration of same period, or who 
knowingly has in his possession or control any 
bird of game, except birds of game kept in a mew 
or breeding place, after the expiration of forty 
days from the respective days on which the 
season for lawfully killing such birds ends : — 
Held : (1) throughout this sect, the words “ birds 
of game ” include live birds ; A (2) a licenced 
dealer in game incurs the penalty by selling such 
birds after the expiration of the ten days specified 
by the statute. — Loome v. Baily (1800), 3 E. A E. 
44 l ; 30 L. ,1. M. 0. 31 ; 3 L. T. 400 ; 25 J. P. 55 ; 
0 Jur. N. S. 1290 ; 9 W. B. 119 ; 121 E. B. 509. 

Annotations; — As to (1) Consd. Cook t\ Trevencr, _ 

1 K. B. 9. Reid. Kenyon v. Hail (1805), 29 J. 1*. 2C0. 

8. Live & dead birds — Game Act, 1831 

(c. 32), s. 27.] — The word “ game ” in above sect, 
includes both live A dead birds A also birds reared 
in captivity. A person, therefore, not licenced 
to deal in gnme who purchases from another 
penson, not licenced to deal in gome, pheasants 
which were tame birds, commits an offence within 
above sect. — Cook v. Theveneii, [1911] 1 K. B. 9 ; 
80 L. J. K. B. 118 ; 103 L . T. 725 ; 74 J. P. 409 ; 
27 T. L. B. 8, 1). C. 

7. Tame birds — Game Licences Act, 

1860 (c. 00)— Revenue (No. 2) Act, 1861 (c. 91), 
s. 17.J — M., a pheasant breeder for many years, 
set pheasant eggs under bam door hens in coops, 
cutting one w*ing of each bird to prevent escape 
A facilitate identification. He sold two cock 

? Peasants on Feb. 5 for £1 to one of the public, 
t was contended, on the part of M., that the 
two pheasants so sold were tame pheasants, A 
not game within the above Acts, A that it was not 
necessary for him to be the holder of a licence to 
deal in game : — Held : he was subject to the 
penalty under above Acts for dealing in game 
without a licence. — H arnett v. Miles (1884), 48 
J. P. 455, D. C. 

Annotation : — Consd. Cook p. Trevencr, 11911] 1 K. B. 9. 

8. Reared in captivity — Game Act, 

1831 (c. 32), s. 27 .] — Cook v . Thevener, No. 6, 

ante. 

9. Pheasants under care of hen— Night 

Poaching Act, 1828 (c. 69).]— Prisoner was indicted 
for night poaching, unlawfully entering land by 


t. " Gams 
b. Laytrinff or 


PART I. 

Babbit* constitute game. — Horn r. Callaghan (1888), 34 I. L. T. 5.— IfL 
plover .) — Pinup r. Bocblyn (Kabl) (1833), 5 Sc. Jur. 433. — SCOT. 



Part II— Statutory 

night to the number of three or more, for the 
purpose of taking, etc. The keepers were watching 
tame pheasants shut up in coops, when the 
prisoner with others entered. He was arrested 
& indicted under Night Poaching Act, 1828 (c. 09) : 
— Held : the pheasants under the control or care 
of a hen were not game, but might be subjects 
of larceny. — R. v. Garnham (1801), 2 P. & V. 
347 ; 8 Oox, C. C. 451. 
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Statutory definition. - !— See Game Act, 1831 

(c. 32), s. 2 ; Night Poaching Act, 1828 (c. 60), 
s. 13; Poaching Prevention Act, 1802 (c. 114), 
s. 1. 

44 Ground game ” — Statutory definition.}— See 

Ground Game Act, 1880 (c. 47), s. 8. 

44 Wild birds M — Statutory definition.]— See W ild 

Birds Protection Act, 1880 (c. 35), a. 2, & Schcd. 


Part li. — Statutory 

Skct. 1.— CLOSE SEASONS. 

See Game Act, 1831 (c. 32), s. 3. 

10. Offences — 44 Taking 99 In close season— 
What amounts to.] — A pheasant was caught 
accidentally between Feb. 1 & Oct. 1, by a 
farmer on his own farm, in a wire sot for rabbits 
& not for pheasants, but finding the pheasant 
in the wire still alive, he, after releasing it A 
putting it on the ground, picked it up & carried it 
away with him. Game Act, 1831 (c. 32), s. 3, 
makes it unlawful “ to kill or take any game 
between Feb. 1 & Oct. 1 ” : — Held : the catching 
the pheasant in the wire & the picking it up 
& carrying it away, was not one continuous act, 
but the picking it up A carrying it away con- 
stituted a 14 taking ” within the statute ; but it 
was material for the justices to consider whether 
the farmer took the bird away with a view only 
to restore it to liberty, or with a view to killing 
it or keeping it, in which latter case they ought to 
convict. — Watkinh r. Prick (1877), 47 L. J. M. C. 
1 ; 37 L. T. 578 ; 42 J. P. 21, I). 0. 

What amounts to 4 ‘ taking,” compare , No. 299, 

post. 

By persons licenced to deal In game.] — 

See Nos. 40&-400, post. 

As regards wild birds.] — See Animals, Vol. 

II., pp. 282, 283, Nos. 556-504. 

11. Killing on Sunday — “ Engine 99 — 

Snare.] — Applt. was convicted for that he, on 
Aug. 15, being Sunday, did use snares for the 
purpose of killing game. He set the snares on 
Aug. 13 A 14, A on Aug. 15 the snares were warn 
set ready to catch game, & two dead grouse were 
found caught in snares : — Held : a snore was an 
engine or instrument within the meaning of the 
section, dc that putting down a snare on a day 
before Sunday for the purpose of killing game, & 
keeping it set on Sunday, was using an engine* or 
instrument on Sunday. 

The word engine, derived from ingen ium , 
includes a snare which is a device or contrivance— 
an engine — for killing game (Blackburn, J.). — 
Ajllen t\ Thompson (1870), L. It. 5 Q. B. 330 ; 


Protection of Game. 

39 L. .T. M. O. 102 ; 22 L. T 172 ; 35 J. P, 117 ; 
18 W. H. 1190. 

Annotation* : — Expld. U. ♦*. LittlocliOd, 11. r. HohIoji ( 1 87 1 ), 
40 L. .!. M. (J. 137. Consd. Jones r. Davit* (1808), 07 
L. J. Q. B. 204. 

12. By two persons Jointly — 

Several offences.]— It. r. Lrm.Kcmj.D, R. v. 
HksloP, No. 190, post. 


Skct. 2.— USE OF FIREARMS BY NIGHT. 

See Hart's Act, 1818 (c. 29). s. 5 ; Ground Game 
Act, 1880 (c. 47), s. 0. 

13. By occupying owner — Ground Game Act, 
1880 (c. 47), s. 6. | — By above sect,, no person 
liaving a right of killing ground game under this 
Act or otherwise, shall use any firearms for the 
purpose of killing ground game between the 
expiration of the first hour after sunset A; the 
commencement of the last hour before sunrise ; 
& no such person shall, for the purpose of killing 
ground game, employ spring traps except in 
rabbit holes, nor employ poison ; A: any person 
acting in contravention of this section shall, on 
summary conviction, he liable to a penalty 
not exceeding £2 : -Held : the sect, does not 
apply to an owner of land doing any of the acts 
prohibited therein upon his own land.— -R mith r. 
Hunt (1885), 51 L. T. 422 ; 50 J. P. 279 ; 2 T. L, R. 
121 : 10 Oox. C. 0. 51, D. <\ 

—Expld. Hamidcm t*. I’itnrid (1888), fi 8 L. T. 
108; Afulcrttori e. Vlrary. 1 1 000 J 2 if. II. 287. Cosid. 
May r. WaUr*. (IWlOj 1 K. B. 431 ; I ^worthy ft. Mm* 
(1013), 100 L. T. 244. Refd. Watem r. Phillips, (1010) 
2 K. II. 405. 


Bect. 3.— USE OF POISON. 

See Game Act, 1831 (c. 32), s. 3 ; Poisoned 
Grain Prohibition Act, 1803 (c. 113); Poisoned 
Flesh Prohibition Act, 1804 (c. 115); Ground 
Game Act, 1880 (c. 47), s. 6. 

14. By occupying owner — Ground Game Act, 
1880 (c. 47), s. 6.] — Smith t\ Hunt, No. 13, ante. 


PART II. SECT. 1. 

Offence * — “ KiUino ” in 
d — Deft, wu convicted under 
Game Protection Act, 1895 (B. C.) 
i. 15. for having shot deer within the 


period prohibited by the Act. Deft, 
resided upon Sc managed a farm as 
agent for the owner who was then 
abeent. Sc the deer came upon Sc de- 
pastured a cultivated field, part of the 


farm, when deft, killed it ; — Held : 
deft, in killing was within the exemp- 
tion of sect. Id at the Act.— R. t>. 
Symington (1895), 4 II. C. It. 323. — 

CAN, 
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Gams. 


Sect. 4.— USE OF SPRING TRAPS. 

8ee Ground Game Act, 1880 (c. 47), s. 0 ; 
Ground Game (Amendment) Act, 1900 (c. 21). 

15. By occupying owner.] — Smith v. Hunt, 
No. 13, ante . 

16. .] — By Ground Game Act, 1880 

(c. 47), s. 0, no person having a right of killing 
ground game under the Act “ or otherwise ** shall, 
for the purpose of killing ground game, employ 
spring traps except in rabbit holes : — Held ; the 
provisions of this sect, apply only to occupying 
tenants & those authorised under the Act by such 
tenants to kill Sc take ground game, Sc do not apply 
to an occupying owner or the person authorised 
by him to till ground game on the land ; Sc con- 
sequently, where an owner occupying his own land 
sells to another person the right to kill Sc take the 
rabbits on the land, such other person is not subject 
to the restrictions imposed by the section as to 
employing spring tra]>s except in rabbit holes. — 
Leworthy v, Reeh (1913), 109 L. T. 244 ; 77 
.1. 1\ 208 ; 29 T. L. R. 408 ; 23 Oox, 0. O. 522, 
1). 0. 

17. By occupying tenant — With shooting 
rights.] — A tenant of land who is under his agree- 
ment entitled to the game Sc right of shooting 
thereon is liable to a penalty, under Ground Game 
Act, 1880 (c. 1), s. 0, for employing spring traps in 
the open for the purpose of killing ground game. — 
Saundeuh r. 1‘mTELO (1888), 58 L. T. 108; 52 
.1. 1\ 094 ; 4 T. L. It. 233 ; 10 Oox, 0. 0. 309, 
1). C. 

Annotations : — Folld. Waters r. Phillips, [1910) 2 K. 11. 


465. Could. May v. Waters, [1910] 1 K. B. 431 ; Le worthy 

*. Bees (1913), 109 L. T. 244. 

18. .] — Ground Game Act, 1880 

(c. 47), 8. 0, after providing that no person having 
a right of killing ground game under this Act 
or otherwise shall use any firearms for the purpose 
of killing ground game between certain hours, 
proceeds to enact that “ no such person shall, for 
the purpose of killing ground game, employ spring 
traps except in rabbit holes ” : — Held : this 
enactment applies to an occupier of land who, by 
reason of the owner not having reserved the 
sporting rights, has the right, apart from the Act, 
ot killing Sc taking game upon the land. — Waters 
v. Phillips, [1910] 2 K. B. 405 ; 79 L. J. K. B. 
1002 ; 103 L. T. 288 ; 74 J. P. 343 ; 20 T. L. R. 
504, D. 0. 

19. By shooting tenant — Not in occupation.] — 

Ground Game Act, 1880 (c. 47), s. 0, after providing 
that no person having a right of killing ground 
game under the Act or otherwise shall use any 
firearms for the purpose of killing ground game 
between certain hours, proceeds to enact that no 
such person shall, for the purpose of killing ground 
game, employ spring traps except in rabbit holes : 
— Held : this enactment does not apply to a 
grantee of the right to kill Sc take ground game 
where the grantee is not the occupier of the land 
over which the right is granted. — May v. Waters, 
ri910] 1 K. B. 431 ; 79 L. J. K. B. 250; 102 
L. T. 180 ; 74 J. P. 126 ; 20 T. L. R. 239, D. 0. 

Annotations • — Consd. Leworthy v. Roes (1913), 109 L. T. 

244. Retd. Waters v. Phillips, [1910] 2 K. B. 405. 

20. .] — Leworthy v. Rees, No. 10, 

ante. 


Part III. — Private Rights over Game 


Skot. 1 . PROPERTY IN GAME. 

Sun - sect. 1.— Live Game. 

21. Acquisition.] — Blades %\ Hiugs, No. 1, 

ante, 

22. Nature Sc extent — Grouse.] — (1) The 

property in wild grouse is not absolute in any 
one ; it is a wild bird Jera 1 untune. As long as the 
grouse is on a man’s land he has a possessory 
title in it, but as soon as it files or goes off his 
laud, his property is gone (Martin, B.). 

(2) Where a man pursues game in B.’s land Sc 
kills it in B.’s land, the bird or the deer that is 
killed is the property of B., since he has a possessory 
though not an absolute right in it while it is upon 
his domain (Piatt, B.). — IjON&dale (Earl) t\ 
Hjoo (1850), 11 Exch. 054 ; 25 L. J. Ex. 73 ; 20 
L. T. O. 8. 242 ; 20 J. P. 118 ; 150 E. R. 992 ; 


affd . sub nom. Riog r. Lonsdale (Earl) (1857), 
1 II. & N. 923, Ex. Oh. 

Annotation* : — As to (1) Consd. Blades v. Higgs (18651, 20 
C. R. N. 8. 214. A * to (2) Retd. Read v. Edwards (1864), 
17 C. B. N. S. 245 ; It. v. Townley (1871), L. It. 1 C. C. K. 
315 ; Fitshardlnge r. Purcell, [1908] 2 Ch. 1 39. Generally , 
Mentd. Bruce r. Helliwell (1860), 5 H. 8c N. 609 ; Bird 
v. U. E. liy. (1865), 13 W. R. 989. 

23. .] — The law recognises in the pro- 

prietor of land a qualified right to game whilst 
it is upon the land. — Read v. Edwards (1864), 17 
C. B. N. S. 245 ; 6 New Rep. 48 ; 34 L. J. O. P. 
31 ; 11 L. T. 311 ; 144 E. R. 99. 

Annotations: — Retd. Lee v. Itiley (1865), 18 C. B. N. S. 
722. Mentd. Man ton r. Brookiebonk, [1923] 2 K. B. 212 ; 
Gayler & Pope v . Davies, [1924] 2 K. B. 75. 

24. .] — Blades v. Higgs, No. 1, ante. 

Property In live animals feres natures generally.] 

— See Animals, Vol. II*., pp. 205-211. 


PART II. SECT. 4. 

d. •• In mhhil Aoka. M l — The term 
« rabbit holes " In Ground Game Act, 
1880, s. 6. mean that part of the burrow 
widen 1* Inside the ground & covered 
by a root. It it is contrary to the sect, 
to lay spring traps on the scrape or run 
which is not covered. — Bhown v. 
Thomson (1882), 9 R. (Ct. of Bess.) 
1183. — BOOT. 


Holes made by rabbits in 


order to get under a wire-netting 
not rabbit boles In the sense of Ground 
Game Act, 1880, s. 6. — Fraskr t. 
Lawson (1882), 10 1L (Ct. of Sees.) 
396. — SCOT. 

f. By shooting imant.) — The tenant 
of a farm brought a complaint against 
the sporting tenant ot shootings charg- 
ing him with having set steel traps, 
not in rabbit hobs, contrary to 
Ground Gams Aot, 1880, s. I. The 
traps were set does to openings In a 


stone dyke dividing the lands occupied 
by the shooting tenant from the farm. 
Sc oomplainer averred that by this 
illegal method of capture rabbits were, 
to his loss, prevented from coming upon 
his farm : — Held : assuming sect. 6 to 
be universal In its application, oom- 
plainer as a private Individual had no 

title to prosecute. — B edford 

e. Krbr (1893), 20 R. (Ct. of Bess.) 

30 So. L. R. 642 ; 1 8. L. T. 32, J.- 
SOOT. 
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Part III. — Private 

Sub-sect. 2. — Dead Game. 

25. Rights of landowner — Game killed by 
trespasser — Pursued on to landowner’s property 
from elsewhere.] — A man has a property raiione 
loci in animals which are fcrw natures on his 
land. But this property ceases, when they quit 
or are hunted off the land. The right of the 
owner of a forest or warren in the animals of the 
forest or warren continues after thoy are hunted 
out of the forest or warren ; but not after they 
voluntarily quit. 

If A. starts a hare in the ground of B. & hunts 
it, & kills it there, the property continues all the 
while in B. But if A. starts a hare in the ground 
of B. & hunts it into the ground of 0., & kills it 
there, the property is in A., the hunter ; but A. 
is liable to an action of trespass for hunting in 
the grounds as well of B. as of 0. But if A. starts 
a hare, etc., in a forest or warren of B., & hunts 
it into the ground of 0., & there kills it, the pro- 
perty remains all the while in B., the proprietor 
of the warren, because the privilege continues. — 
Sutton v . Moody (1097), Comb. 458 ; 1 Com. 34 ; 
Holt, K. B. 008 ; 1 Ld. Raym. 250 ; 5 Mod. Rep. 
375 ; 12 Mod. Rep. 144 ; 2 Salk. 550 ; 3 Salk. 
290 ; 90 E. It. 590. 

Annotations : — Could. Dean© v. Clayton (1817), 7 Taunt. 

489. Apld. Lonsdale v. Bigg (1856), 11 Exoh. 654. 

Folld. Hoad v. Edwards (1864), 17 C. H. N. S. 245 ; blades 

v. Higgs (1865). 11 H. L. Cas. 621. Refd. Koobto v. 

HJckcrittgill (1706), Holt, K. II. 14 ; II annum v. Mookett 

(1824), 4 Dow. & lty. K. 1L 518 ; Graham v. Ewart (1855), 

11 Exch. 326. 

26. .] — l’ltf .'s dogs having 

hunted & caught, on deft.’s land, a hare started 
on the land of another, the property is thereby 
vested in pltf., who may maintain trespass against 
deft, for afterwards taking away the hare, A so it 
would be though the hare, being quite spent, had 
been caught up by a labourer of deft, for the 
benefit of the huntors. — Churchward r. Studdy 
( 1811), 14 East, 249 ; 104 K. It. 590. 

Annotations Confd* Blades r. Higgs (1865), 11 II. L. Cas. 

621. Refd. Dean© r. Clayton (1817), 7 Taunt. 489 ; 

Graham v. Ewart (1855). 11 Exoh. 326; Lonsdale r. 

Itigg (1856), 11 Exch. 654. 

27. - - - --.] — Lonsdale (Eaul) r. Rioo, 

No. 22, ante. 

28. - .] —Blades r. llious, No. 1, ante. 

29. - ,] —Hooper v . Clauk, No. 94, 

pout. 

Property In dead animals fer» naturae generally.] 

. — See Animals, Vol. II.* pp. 211, 212. 


Rights over Game. 

Sect. 2.— RIGHT TO GAME RATIONE PRIVILEGn. 

80. Acquisition — Franchise from Crown — 
Proof that oharter acted upon.l — Primd facie this 
1 b a case of trespass in search of game, A the 
only answer to the charge is a claim under a charter 
from the Crown, but that alone is not sufficient 
without proof that the charter has been acted on ; 
the charter standing alone is not enough to 
establish the right (Lord Campbell, O.J.).— 
Potter v. Berry (1857), (5 W. R. 71 ; 21 J. P. Jo. 
750 ; sub nom. R. v. Bury, 30 L. T. O. S. 133. 

31. Blades v. llious, No. 1, ante. 

Grants of franchises, generally, see Con- 
stitutional Law, Vol. XI., pp. 578, 579. 

32. Nature Sc extent.] --When a man has 
savage beasts raiione privVetfii os by reason of a 

S ark, warren, etc., he has not any property in the 
oer or conies or pheasants or paitridges ( per 
Cun.).— Cask of Hwanh (1592), 7 Co. Rep. 15 b; 
77 E. It. 135. 

Annotations : — Refd. Lywtor v. Home (1639), Oro. Oar. 544 ; 
Hanuam v. Mookett (1824). 4 Dow. & By. K. U. 518 ; It. 
v. Robinson (1859), 8 Cox, O. O. 115 : Bladea v. 

(1805). 11 H. L. Cam. 621. 6Htd. Davios r. Rowell (1 738), 

Cooko, l*r. Cos. 146. 

33. .]•■— Bladeb t\ 1 1 loos, No. I, ante. 

Rights of lord of manor.] — See Commons, Vol. 
XL, pp. 42, 43; CoRYIIolds, Vol. XliL, p. 83, 
Nos. 1010, 1041. 

Over Inclosed waste land.] — See Commons, 

Vol. XI., pp. 2(5, 59 (U. 71, Nos. 320, 880 887, 942. 

Rights of commoners.] —Nrr Commons, Vol. XI , 
pp. 41, 48, 40, Nos. 573, 095 701. 

34. Warren -Origin - Privilege.! There 
no privilege to make a fish pond as there 
in case of a warren (IIolt, C.J.). —Anon. (1704), 
0 Mod. Hep. 183 ; 87 E. U. 939. 

35 . Nature — Private nature.] -A warren 

is of a private nature. --Ijowtii Kit’s Case (1725), 2 
Ld. Rayin. 1409; 92 K. It. 417; sub nom. R. 
r. liOWTHER, 1 Mtra. 037. 

Annotation ; — Reid. K. v. Speyer, It. v. Canuck (DHOJ 1 
K. B. 

36 . Free warren — Whether ejectment lies 

H respect of.] — Ejectment will not lie of a free 
warren (per Cun.). — T hem ain v. Hands (1003), 
1 Keb. 500 ; 83 K. It. 1070. 

- - - - Right of free warren.] See Commons, 

Vol. XI., pp. 20 28. 


PART III. SECT. 1. SUB-SECT. 2. 

HiatUs of latuUomrr — Theft of d is- 
alnrd pheasant — On turnpike mad. J 
A conviction obtained upon a nummary 
complaint before the aberlff. which 


ch annul the theft from a turnpike road 
of ** a dead idteauard, or a pheaaant 
totally diaabuul by a hbot, Sc the 
property or in the lawful poaaeoalon of 
A. m 1>. aunptmded on the ground that 
lb<; charm? l)olDg u theft of a wild 


animal, the complaint ought to have 
i how It tK!©smo two property 
of A. Wiiao* r. Dvkks (ih72), 2 
tr . 1M3 ; 10 Mncph. (IT. of 
444 ; 44 He. Jur. 251. “SCOT. 
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Part IV. — Persons having Rights over Game. 


Sect. 1.— OWNER OF LAND. 

Bub-bkct. 1. — In Occupation. 

*ec Ground Game Act, 1880 (c. 47). 

17. Right to kill ground game — “ Occupier of 

d. ,r ] — An owner occupying his own land is an 
>ccupic*r of land M within the moaning of Ground 
mo Act, 1880 (o. 47), a. 1. The owner of land 
mtod to pltf. a lease of the exclusive right of 
>rting upon the land, Sc subsequently, during 
D currency of the lease, wold & conveyed the 
»ehold to deft, who entered into occupation of 
n land. Deft, caused the rabbits on the land 
be trapped, claiming ns occupier a right to do 
under the provisions of Ground Game Act, 1880 
. 47), whereupon pltf. brought an action against 
m for infringement of nltf.’s exclusive right of 
sorting : — Held : deft., Vicing the occupier, was 
ititlcd under Ground Game Act, 1880 (c. 47), 

> kill the ground game, none the less because he 
ippened to be also the owner.- -Anderson r. 
K AUV, 1 1 IKK) ) 2 Q. B. 287 ; fill L. J. Q. B. 713 ; 

1 L. T. 15 ; 48 \V. It. 503 ; HI T. L. It. 421, (J. A. 

nnoUtWm* Eipld. Wat cm r. Phillips 11910J 2 K. IS. 
40ft. Reid, May v. Wulerw, IIDIOJ 1 K. U. 431. 

38. — As against grantee of sporting rights.] 

Andfkhon i», Vicauy, No. 37. ante . 

Use of firearms by night.]— Sea No. 13, 

Use Of poison.]— See No. 13, 

- Use of exposed spring traps. -See Nos. 

18, ante. 


° Not in Occupation. 
A . In General. 


39, Breach of covenant by shooting tenant- 
Right of owner to reoover damages — Imposslbllit 
of performance caused by acts of owner.]- Declara 
tion, that pltf. Sc other persons, by indenting 
demised to deft, certain lands of pltf., h also tb 
sole right of shooting, etc., in, upon, & within al 
the lands of pltf. in N., for twenty-ono years, S 
deft, by the deed covenanted with pltf. tlm 
iio would not permit the rubbitti to become s< 
numerous as to cause damage to any of the tarn 
truant a of thi' lamia. Urt-ach mwignod, that doft. 
iiHor th<> indent utv A during the term, did con 
trary to the covenant, permit the rabbits to lx>coim 
numerous as to cause damage to divers of tin 

i Sr ! w , /' n > R " l ' t- w,, ,V r VV y w, ' ri ‘ e»^*Uy damaged 

1 “W" «o <•»>>» for such damage 

1 if. - J ea ’ 'I? 1 at . V.‘" Ume of demise, & thene. 

whleh* nit ’.‘f lfU,d8> in * u P° n - * witi.il 
which pltf. A the other persons demised to pltf 

the sole rigid of shooting, etc., as in the docluru 

tion nientioned, were Si have been respectively 

tenants to Lul l Ik** 80 ^ 0 ' 1 ° f °° TUdn t**<*>™- * 
tenants to pltf. & the other persons, without then 

belim mservt<d to pltf. A the other persons or an; 

of them, the right of shooting. otc-VcT otherwX! 


killing rabbits, in, upon, or within same 
respectively, & pltf. & the other persons had not, 
nor hod any of them, at the time of the demise or 
at any time since, any right or power to demise to 
deft, the right of shooting, etc., rabbits on the 
parts of the lands ; & that deft, has never had, 
or been able to have or enjoy, the right of shooting, 
etc., rabbits in, upon, or within the parts of the 
lands, & has been wholly hindered & prevented, 
by the respective tenants thereof, from shooting, 
etc., rabbits in, upon, & within same, Sc that the 
alleged breaches of covenant in the declaration 
assigned, are breaches arising from Sc consequent 
upon rabbits being permitted, by the respective 
tenants of the lands, to become so numerous as 
to cause damage as in the declaration alleged, & 
not from any default by or on the part of deft. : — 
field : to be a good plea in answer to pltf/s action. 
Pltf. not having, in the leases to his tenants, 
reserved the right of shooting over the lands, had 
no power to authorise deft, to enter thereon for 
the purpose of shooting, Sc so was himself the cause 
of deft.‘s breach of covenant, by having rendered 
it impossible for deft, to enter upon the lands for 
the purpose of performing it.— Oounewali. v. 
Dawson (1871), 24 L. T. 064. 

40. Duty of owner to protect 

agricultural tenant.] — G wydyr (Lord) v. Lake* 
man (1874). 38 J. P. Jo. 200. 

Annotation : — Folld. Gooch r. Dudley (1877), 41 J. P. Jo. 206. 

41. Owner not liable to com- 
pensate agricultural tenant.] — A lease was made 
between pltf. Sc deft, by which pltf. granted 
exclusive rights of sporting over his estate to deft, 
who covenanted that he would during the term 
keep down Sc destroy the rabbits on the estate, 
so that no appreciable damage might be done to the 
crops thereon. Appreciable damage was done 
to the crops of an occupier of the land by rabbits 
on the estate, but pltf. never was under any 
liability to compensate the occupier for any such 
damage, A paid him no sum whatever in respect 
thereof. In an action for breach of covenant : — 
Held: pltf. having suffered no damage himself. Sc 
not being in the position of a trustee for the 
occupier, was entitled only to nominal damages. — 
Went v. Houghton (1870), 4 C. P. I). 197 ; 10 
L, T. 304 ; 43 J. P. 007 ; 27 W. It. 078, D. C. 

Annotation# Mentd. Lloyd’s* r. Harper (1880), 16 Ch. I>. 

290 ; i<e Flavell, Murray r. Flavell (1883), 2. r > Ch. I). 89 ; 

Leopold Walford (Loudon) r. Affrcteunj lie unit* Soc. 

Amm., [1018] 2 K. IL 408. 

42. Whether arbitration condition 

precedent.] — A lessen? covenanted with the lessor 
that he would keep such a number only of hares Sc 
rabbits as would do no injury to the crops. Sc in 
case he kept such a number as should injure the 
crops, he would pay a fair Sc reasonable compensa- 
tion, the amount of such compensation, in case 
of difference, to be referred to two arbitrators, or 
an umpire. The lessor having brought an action 
for breach of covenant, alleging that the lessee 
had not kept such a number onlv of hares Sc 
rabbits as would do no injury, but had kept such 


PART IV. SECT. I, SUB-SI 

h.Gmtntl rut* - — HcottU 
By the Scottish lew if on 


2.- -A. 

Imr, ] — 


is silent a a to hunt Inc. shoo tine. 
. . -MT» or other similar sports, the 
ntnt to three enjoyments does not 
pass to the i p ea ce , but remains In the 


landlord by law. without any express or 
special reservation. — Copland v. Max* 
wmx (1871), L. 1L 2 So. & Div. 103.— 
SCOT. 
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a number as did injury ft had neglected to pay 
any compensation : — Held : upon the true con- 
stniction of the lease the covenant to refer the 
amount of compensation was a collateral ft distinct 
Covenant, A the action was maintainable, although 
there had been no arbn. — Dawson t\ Fitzgerald 
(1876), 1 Ex. D. 257; 45 L. J, Q. B. 893; 35 
L. T. 220 ; 24 W. II. 773, U. A ; revsg. t L. It. 9 
Ex. 7. 

Annotations : — (kmsfc84farrowby v. Leicester Corpn. (1915). 

85 L. J. Ch. 150. Befd. Babbago r. Coulburn (1882). 9 

S . B. D. 235 ; Viney v. Bignold (1887), 20 Q. B. 1). 172 ; 

alien v. Spaeth, [1923] A. C. 084. Mentd. Edward** r. 
Aberayron Mutual Ship Insce. Soc. (1870), 1 Q. II. D. 
563 ; West London Dairy Soc. r. Abbott (1881), 44 L. T. 
376. 


43. 


the justices held that as the leaso was in witting, 
nothing could be added to it by parol evidence, 3c 
refused to hear evidence as to otner terms alleged 
by the landlord to have been agreed upon. The 
information was dismissed ; — II eld : as there was 
some evidence of an agreement in writing, the 
effect of which was to leave the tenant the right 
of sporting, the decision of the justices could not 
be interfered with. — Butler v. Lord (1800), 24 
J. P. 390. 

47. ,1 — A verbal agreement that 

the game should be reserved to the landlord is a 
valid reservation of the game. Whore a tenant 
shot game in such circumstances, he could be 
convicted of trespassing in pursuit, etc.— Liver* 


1 PnA/.H n T t nTr .. /1C--V VUUT.VIVV4 UI putouic, » Vt. \ IVIl* 

.] Gooch t. Dl dle\ (18< <)» sedge v. Wuiteoak (1893), 57 J. I\ Jo. 092, D. t\ 


41 J. P. Jo. 260. 

Right of assignee of reversion to sue.]— 

See No. 95, post. 

B. Reservation of Bights. 

Game Act, 1831 (c. 32), s. 8. 

44. How made — By parol — Parol demise.] — 

A yearly tenant occupied pasture land under a 
parol demise, the lessor reserving to himself the 
right to enter & kill & take the game. The ratable 
value of the land, assuming it to be held as pasture 
land only, was £11 5s. 8d. : A, assuming that the 
occupier exercised the right to kill A take the game, 
was £26 19.*. 8 d. On an appeal by the tenant 
against a poor rate in which lie was rated upon the 
greater amount, the sessions reduced the rate to a 
rate upon the lesser amount. Upon a case stated : 
— Held: the reduction was right ; the effect of 
the reservation in the demise, taken together with 
Game Act, 1831 (c. 32), being to separate the right 
of killing A takingfJhc game from the lessee's 
occupation. — It. r. Thurlstonh (Inhabitants) 
(1859), 1 E. A E. 502 ; 28 L. J. M. C. 100 ; 32 
L. T. O. 8. 275 ; 23 J. P. 505 ; 5 Jur. N. 8. 820 ; 
7 W. B. 192 ; 120 K. It. 997. 

Annotations : — Reid. Sunderland Overact* n* r. Sunderland 

Union Grdns. (1865), 18 t\ B. N. S. 531 ; It. v. Battle 

Union (1866), L. It. 2 Q. B. 8; It. r. IJowlalu Iron Co. 

(1868), 10 B. & S. 208; It. r. Ithymney Jty. (I860), 

L. K. 4 Q. B. 276 ; Coleman r. Bat burnt (1871), 40 L. J. 

M. C. 131 ; Worcester Corpn. r. Droitwich Assail. Com. 

(1876), 2 Ex. 1). 49 ; Kenrick r. Guilslleld C ’bn re b wardens 

& Overseers (1879), 49 L. J. M. C. 27. 

45. .J — A landlord, who 


on 


letting a farm verbally has reserved the game to 
himself, has thereby a sufficient authority to give 
leave to a person to kill urnno on such farm to 
prevent any such person from being a trespasser 
thereon in pursuit of game within Game Act, 1831 
(c. 32), s. 30. 

There may be such a thing as a parol reservation 
of game upon a parol demise (Lindley, J.).— 
Jones v . Williams A Roberts (1877), 40 L. J. 
M. C. 270 ; 36 L. T. 559 ; 41 J. P. 014, D. <*. 
Annotation Mentd. Coltiuboun, [1901] 1 K. B. 

46. Lease In writing.] — L. wrote 

a *etter to the owner, offering to take a farm on 
certain terms stated, nothing being said as to 
The letter was not signed by either party, 
but a copy was exchanged, & L. entered into 
possession. L. having afterwards shot a hare on 
the farm, was sunpuonfd by the landlord ; but 

^JCT. 


48. What amounts to — “ Liberty to hawk, 
hunt, set & fowl in & upon premises ” — Whether 
concurrent right In tenant.]— In an old lease dated 
1794 for ninety-nine years, the landlord reserved 
to himself “ liberty to hawk, hunt, set, & fowl in 
& upon the premises.” Tho tenant's son being 
summoned for trespassing in puiuuit of game, ho 
set up a claim of right : — Held : as it was not 
clear whether the tenaut had non a concurrent 
right of killing the game under the lease, the 
justices ought to have stayed their hands on this 
claim of right being made. — U. r. Kaylky, 
Kiddle v. Kayley (1801), 10 L. T. 339 ; 28 
J. P.805. 

49. Agreement by tenant not to destroy 

game.] — An agreement, under which a tenant 
held, contained a stipulation that he would not 
destroy any game, A would endeavour to pre- 
serve all game bred A being on the farm, llo 
was convicted under Uome Act, 1831 (o. 32), ». 12, 
for that he, being the occupier of certain land, 
the right of killing the game on such land being 
reserved to his landlord, did unlawfully kill upon 
such land certain game : — Held : the stipulation 
in tlm agreement could not be construed as a 
reservation of game to the landlord, & the con- 
viction ought to be quashed. — UoLEMAN v. 
Bathurst (1871 ), L. It. 0 Q. R. 300 ; 40 L. J. M. U. 
131 ; 24 L. T. 420; 35 J. P. 030; sub nom. It. 
r. Wiltshire JJ., Coleman v. Batiiurht, 19 
W. It. 848. 

50. Construction of terms— 44 Liberty of hawk- 
ing & hunting "—Shooting of feathered game.] — 

An exception in a conveyance, made in 1055, of 
the free liberty of hawking A hunting, does not 
include the liberty of shooting feathered game with 
a gun. - Moore r. Plymouth (Earl) (1817), 7 
Taunt. Oil; 1 Moore, C. P. 340 ; 129 K. U. 245 ; 
on apjH'al (1819), 3 B. A Aid. 00. , 

Annotation* id. Dickenson r. I'eAinio (1831 ), 4 Tyr. 

450 ; Price r. WiliiuuiH (1836), 1 M. & W. 6. j 

51. “Except Sc reserved all royalties" — 

Killing Sc taking birds of warren.] — In trespass 

for breaking A entering the closes of A., pltf.. It 
was pleacled that B., deft., being seised in fee of tho 
closes. A of the manor of M., whereof the closes 
were parcel, demised the clow* to O. for ninety- 
nine years ; A that afterwards, by indenture 
made between B. of the one part, A C. of the other 
part, C. granted to deft, the sole A exclusive right 
to pursue, kill, A lake all birds of WArren at any 


PART IV. SECT. 1, SUB-SLJCT. 2.— B. 

k. Validity — Reservation as to 
gams d? shooting— Agreement sot under 
seal.}— By agreement In writing, not 
under mu, C. aglPed to let to pitta. 

VOL. XXV. 


part of the land* of A. A B., roaervlng 
the exclusive right to game A the 
right of ahootlng upon the 
premiMoa, for one year. A 
further agreed that pltf*. Mhould, for 


ten yoara from the date of the _ 
mont, havo the right of ahootlng over 
all the landa of A. A B., it full authority 
to uae proper mean* for the proocr ra- 
tion of the game on the land*. Tho 
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Sect, 1. — Owner of land: Sub-sect, 2, B, Sect, 2: 

Sub-sect, 1.] 

time during the term in & upon the closes, together 
with free liberty to enter the closes, & therein to 
pursue, kill & take the birds of warren in & upon 
same, at any time, at his free will & pleasure ; & 
so justified entering upon the closes for the purpose 
of pursuing therein birds of warren. A. craved 
oyer of the indenture, & demurred to the plea. 
The indenture appeared to be a demise of the 
closes by B. to C., except, & always reserved out 
of that demise unto B., etc., all timber, trees, etc., 
& also except & reserved all royalties whatsoever 
to the premises belonging or in any wise appertain- 
ing ” : — Held : ( 1 ) this clause did not amount to 
a grant by C. of a liberty to B. to enter upon the 
closes for the purpose of pursuing, killing & taking 
birds of warren ; semble : ( 2 ) it created an 

exception or reservation & was not properly 
pleadable as a grant. — Pannell v. Mill (1846), 
3 C. B. 625 ; 16 L. J. C. P. 91 ; 8 L. T. 0. S. 214 ; 
11 Jur. 109 ; 136 E. B. 250. 

52. ‘ In common with lessor & any 
friend ” — Right of several friends to sport at same 
time.] — In an indenture of lease the lessor granted 
to the lessee the right of sporting over the land 
demised, & certain other lands “ in common with 
the lessor, his heirs, & assigns, & any friend of his 
or them ” : — Held : the privilege might be 
granted to several friends to sport at same time. — 
Gardiner v, Colyer (1864), 10 L. T. 715 ; 28 
J. P.693; 12 W. R. 979. 

53. f Shooting & sporting Not limited 
to “ game ” strictly so called.] — (1) A reservation 
in a lease, of the right of “ shooting & sporting ” 
over the land demised, is not limited to “ game,” 
strictly so called, but reserves to the lessor the 
exclusive right to follow & shoot such animals as 
are in common parlance understood to be the 
subject of sport. 

(2) Where a right of shooting over land is 
demised, there is no implied covenant that the 
surface of the land, or the course of cultivation 
shall remain unchanged. — Jeffryes v, Evans 
(1865), 19 C. B. N. S. 246 ; 34 L. J.C. P. 261 ; 13 
Jj, T. 72 ; 11 Jur. N. S. 584 ; 13 W. R. 864 ; 144 
E. B. 781. 

Annotation: — As to (2) Refd. Dick r. Norton (1 QIC), 85 

L. J. Ch. C23. 

54. ‘ * By way of grant & not of reservation 1 
— Constitutes re-grant by tenant to landlord.] — 
Resp. devised to applt. a large estate in Ireland, 

“ with full right to the lessee, his exors., adminis- 
trators, & assigns, & his & their farm & other 
servants, to cut & save turf, on the lands for 
consumption only on the hereby demised premises, 
& not for sale or otherwise . . . excepting always 
& reserving out of this demise” to the lessor 
timber & other trees, mines, minerals & quarries, 
& also reserving to the lessor & his servants liberty 
of ingress to cut, work & take away the timber & 
minerals, “ & also by way of grant & not of reserva- 
tion the exclusive right of hunting, coursing & 
shooting upon & over the demised premises, or 
otherwise to destroy the game & wildfowl thereon 
being ” to hold for a term of years at an anm ial 

lands consisted mainly of mountain in 
C.’s occupation, & also of holdings in 
the occupation of yearly tenants. 

These tenants held under agreements 
in writing, not under seal, which 
reserved to the landlord the exclusive 


rent : — Held : the right of shooting, etc., was 
regranted to the lessor, & the words “ & also by 
way of grant,” etc., were not a resumption of the 
parcels of the lease so as to pass the right of 
shooting to the lessee. — H oubtoun v, Sligo 
(Marquis) (1886), 55 L. T. 614, H. L. 

Annotation : — Mestd. Caird r. Moss (1880), 33 Ch. D. 22. 

55. Validity— Reservation In favour of person 
not party to deed.] — (1) By deed A. & B. con- 
veyed to D. & his heirs certain lands excepting 
& reserving to A. B. & C. their heirs & assigns 
liberty to come into & upon the lands, & there to 
hawk, hunt, fish & fowl : — Held : this was not in 
law a reservation properly so called, but a new grant 
by D., who executed the deed, of the liberty therein 
mentioned ; & therefore that it might enure in 
favour of 0 . & his heirs, although he was not a 
party to the deed. 

(2) The grant to a person, his heirs & assigns, 
of “ free liberty, with servants or otherwise, 
to come into & upon lands, & there to hawk, hunt, 
fish & fowl,” is a grant of a licence of profit, & not 
a mere personal licence of pleasure ; & therefore 
it authorises the grantee, his heirs & assigns to 
hawk, hunt, etc., by his servants in his absence. 
Such a liberty is, therefore, a profit d prendre , 
within the Prescription Act, 1832 (c. 71), s. 2. — 
Wickham v. Hawker (1840), 7 M. & W. 63 ; 10 
L. J. Ex. 153 ; 151 E. R. 079. 

Annotations: — As to (1) Distd. Pannell v. Mill (1846), 3 
C. II. 625. ConSd. Doo d. Croft v. Tidbury (1854), 14 
C. B. 304. Refd. Durham & Sunderland Ry. v. Walker 
(1812), 2 Q. B. 940 ; Graham v. Ewart (1856), 1 H. & N. 
550 ; Denison t>. Holliday (1857), 1 H. & N. 631 ; Gilbert- 
son v. Richards (1859), 4 H. & N. 277 ; Williams v, 
Hayward (1859). 1 E. & E. 1040 ; Kiddle v. Kayley 
(1864), 28 J. P. 805 ; Proud v. Bates (1865), 6 New Rep. 
92: Corker v, Payne (1870), 18 W. R. 436; Musgrave 
v. Forster (1871), L. R. 6 Q. B. 590 ; Soworby v. Smith 
(1874), L. R. 9 C. P. 524 ; Ecroyd v. Coulthard, [1897J 
2 Ch. 554 : Thellusson v. Liddard, 11900] 2 Ch. 635. 
As to (2) Consd. Race t>. Ward (1855), 4 E. & B. 702 ; 
Lonsdale v. Rigg (1856), 11 Exch. 654 ; Owen v. Parsons 
(1874), 38 J. P. 614. Refd. Ewart v, Graham (1859), 

7 H. L. Cas. 331 ; Hill v. Tupper (1863), 32 L. J. Ex. 217 ; 
Allgood v. Gibson (1876), 25 W. R. 60 ; Goodman v. 
Saltash Corpn. (1882), 7 App. Cas. 633 ; Sutherland v. 
Heathcote, 11892] 1 Ch. 475 : Fitzhardinge v. Purcell, 
[1908] 2 Ch. 139. Generally, Mentd. Walsh v. Southwell 
(1851), 20 L. J. M. C. 165 ; Dennett v. Atherton (1872), 
20 W. 11. 442. 

56. Reservation as to ground game— 
Effect on lease.] — Beardmore v, Meakin (1884), 
20 L. J. N. 0. 8 . 

Annotation : — Refd. Stanton v. Brown, [1900] 1 Q. B. 671. 

57 . - .] — Ground Game Act, 1880 

(c. 47), s. 3, which makes void “ every agreement, 
condition, or arrangement which purports to 
divest or alienate the right of the occupier as 
declared, given, & reserved to him by this Act,” 
avoids them only so far as they are contrary to 
the provisions of the Act. Where, therefore, 
a lease of a farm contains a reservation to the 
lessor of the exclusive right of the lessor & his 
friends to enter upon the farm for the purpose of 
sporting, the reservation is severable ; &, although 
void as to the ground game as being in con- 
travention of the provisions of the Act, it is 
nevertheless good as to the winged game. — 
Stanton v. Brown, [1900] 1 Q. B. 671 ; 69 L. J. 
Q. B. 301 ; 64 J. P. 326 ; 48 W. R. 333 ; 16 
T. L. R. 157 ; 44 Sol. Jo. 212, D. C. 


restrain them from interfering with 
their right of shooting : — Held : the 
right of shooting was validly reserved. 
— Radoliff vVHayks, [1907] 1 I. R. 
101.— IR. 


right to the game, & the exclusive 
right of shooting & sporting. Some of 
these tenants interfered with pltf.’s 
shooting on the mountain. Pltfs. 
brought an action for an injunction to 
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58. -.] — A statement of claim alleged 
that pltf. became tenant to deft, of a farm, induced 
by a promise that, if pltf. left the ground game 
unshot for deft.’s benefit, deft, would compensate 
the pltf. for damage done to pltf.’s crops by the 
ground game ; that the pltf. allowed the ground 
game to go unshot, & deft, shot over the farm ; 
& the growing crops of the pltf. were damaged by 
the ground game, & pltf. claimed compensation. 
Deft, pleaded that the agreement was void in law 
by reason of Ground Game Act, 1880 (c. 47), s. 3, 
& the statement of claim disclosed no cause of 
action. On argument of the point raised on the 
pleadings : — Held : the agreement purported to 
alienate the right given by the Act to the occupier 
to kill & take the ground game, & purported to 
give the ocpupier an advantage in consideration of 
his forbearing to exercise his right within sect. 3, 

6 was therefore void, & pltf. was not entitled to 

recover. — Sherrard v. Gascoigne, [1900] 2 

Q. B. 279 ; 69 L. J. Q. B. 720 ; 82 L. T. 850 ; 48 
W. It. 557 ; 16 T. L. R. 432 ; 44 Sol. Jo. 517, D. C. 

59. Whether severable — Ground game & winged 
game.] — Stanton v. Brown, No. 57, ante. 

60. Effect — Liability of tenant to be convicted 
for trespassing — Killing game.] — Liversedge v. 
Whiteoak, No. 47, ante. 

61. Killing rabbits.] — The tenant 

of a farm, the right of sporting over which was 
reserved to the landlord, employed applts. to kill 
rabbits upon the farm. They were proceeded 
against under Game Act, 1831 (c. 32), s. 30, & 
were convicted : — Held : the tenant himself could 
not be so convicted ; applts. having acted by his 
directions, had same rights as he had, & therefore 
the conviction was bad. — Spicer v. Barnard 
(1859), 1 E. & E. 874 ; 28 L. J. M. C. 170 ; 33 
L. T. O. S. 121 ; 23 J. P. 311 ; 5 Jur. N. S. 961 ; 

7 W. R. 467 ; 120 E. R. 1139. 

Annotations Apld. Padwick v. King: (1859), 7 C. B. N. S. 

88. Held. Frogley v . Lovelace (1859), John. 333. 

62. — K., a servant of a 
tenant who occupied land under a lease which 
reserved to the landlord the right of sporting over 
the land, & also gave the tenant the right of 
sporting over it, being, by his master’s authority, 
in pursuit of rabbits upon the land, was charged 
with committing a trespass under Game Act, 
1831 (c. 32), s. 30 : — Held : the tenant having the 
right to kill rabbits upon his land, had a right to 
employ a person to do so for him ; & this was 
different from a tenant authorising a stranger to 
sport over the land. — Padwick v. King (1859), 
7 C B. N. S 88 ; 29 L. J. M. C. 42 ; 1 L. T. 98 ; 
23 J. P. 776 ; 6 Jur. N. S. 274 ; 8 W. R. 60 ; 141 
E. R. 748. 

63. Right of owner to authorise third 
party to take game.] — G., the owner of land, 
granted a lease under seal for twenty-one years, 
“ reserving unto G., his heirs & devisees, & also 
to A., B., C., & D., the full liberty of hunting, 
fishing, & shooting, & to carry away the fish & 
game killed on such days as the four parties should 
name, on giving seven days’ notice to the tenant.” 
G. gave to P. leave to take the game, & P. entered 
& killed game without any notice to the tenant, 
& for which he was charged under Game Act, 
1831 (c. 32), s. 30 : — Held : (1) G. had a licence of 
profit, & could give authority to any person he 

g leased to take the game at any time ; (2) A., B., 
& D. only required to give the seven days’ 
notice, but G. need not give it. — Owen v. Parsons 
(1874), 38 J. P. 614. 


Sect. 2. — SHOOTING TENANT. 

Sub-sect. 1. — Nature op Sporting Rights. 

64. Incorporeal hereditament.] — Declaration, in 
asaumpait , alleged that pltf. agreed to grant & 
let, & deft, to take, a messuage at D., in the parish 
of M., with exclusive licence to shoot & sport over 
the manor of D., in the parishes of M. & L., & to 
fish in the waters thereof, during the term ; to 
hold the messuage, right, liberties, & premises, for 
the term, at a rent, mutual promises ; & that pltf. 
let the messuage, right, liberties, & premises to 
deft., who entered into & upon same, & became 
& was possessed thereof for the term ; breach, 
non-payment of rent : — Held : bad, on general 
demurrer, inasmuch as the agreement showed a 
demise of an incorporeal hereditament, which 
could only be by deed ; & the letting as subse- 
quently alleged, if otherwise available to support 
the action, should have appeared to be by deed. — 
Bird v. Higginson (1837), 6 Ad. & El. 824 ; 6 
L.J.Ex.282 ; 1 J. P. 322 ; 112 E. R. 316, Ex. Ch. ; 
affg. (1835), 2 Ad. & El. 696. 

Annotations : — Consd. Thames Haven Dock Co. r. Brymcr 

(1850), 5 Exch. 696. Refd. Doo d. Morgan v. Lowell 

(1844), 7 Man. & G. 980 ; Brown v. Peto, 11900] 2 Q. B. 

653. Mentd. Worley v. Harrison (1835), 3 Ad. & El. 

669 ; Hayselden v. Staff (1836), 6 Ncv. & M. K. B. 659 ; 

R. v. Hockworthy (1837), 7 Ad. & El. 492 ; Upward v. 

Knight (1839), 7 Scott, 311 ; llatton v. Davis (1841) 

1 Gal. & Dav. 21 ; Thomas v. Fredricks (1847), 10 Q. B 

775 ; Callander v. Howard (1850), 10 C. B. 290. 

65. .] — Declaration on a written agree- 
ment not under seal by pltf. to let land to deft, 
with right of sporting, deft, to make satisfaction to 
pltf.’s tenants for damage done by game on their 
farms, the amount to be ascertained by a valuer to 
be chosen by each party & an umpire ; averment 
that deft, entered, & preserved the game which 
did damage to the tenants ; that deft, was 
requested by pltf. to appoint a valuer ; breach, 
that, although within a reasonable time a valuer was 
appointed by pltf. & notice thereof given to deft., 
& pltf. requested him to give the name of a referee 
on his part & fix a time, etc., of meeting to ascertain 
the damage, etc., in default of which pltf.’s valuer 
would alone ascertain the damage done, yet deft, 
did not give notice to pltf. of any valuer chosen by 
him nor has ever made satisfaction, etc. : — Held : 

(1) after verdict it must be taken that the declara- 
tion alleged a refusal by deft, to appoint a valuer ; 

(2) although the right to shoot did not pass under 
this contract being an incorporeal hereditament, 
yet the agreement to make compensation was valid 
& good ground for an action, deft, having had the 
full benefit of such agreement. — Thomas v . 
Fredricks (1847), 10 Q. B. 775 ; 16 L. J. Q. B. 
393 ; 11 Jur. 942 ; 116 E. R. 294. 

Annotation Generally, Mentd. Knowlman v. Bluett 

(1874), L. R. 9 Exch. 307. 

66. -.] — Hooper v. Clark, No. 94, post . 

67. -.] — (1) A lessor purported to lease 
certain shooting rights for one year from Mar. 25, 
1895, by an instrument not under seal. On 
Dec. 31, 1895, the lessor consented to a future 
reduction of rent in a letter addressed to the lessee. 
Subsequently to Mar. 25, 1898, the lessee continued 
for some years longer in tacit possession of the 
shooting at the reduced rent, but nothing further 
was agreed between the parties as to the nature 
or duration of such tacit possession. — On Feb. 26, 
1901, the lessor determined the possession by 
verbal, & on Mar. 23, by written, notice, as from 
Mar. 25 then instant : — Held : the possession of 
the lessee subsequent to Mar. 25, 1896, was not 
that of a mere licensee. But the agreement of 

• A A 2 
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Sect, 2. — Shooting tenant: Sub-srcts. 1 <£• 2, A. £' 
B, ; sub-sect. 3.] 


May 14, 1805, was more than a mere licence. It 
conferred a right to shoot A carry away game when 
shot, A it was not revocable at will (Cozf.ns- 
Hardy, J.). 

(2) Tlie common-law rule as to the necessity 
of giving six months’ notice to determine a tenancy 
from year to year in a corporeal hereditament does 
not apply in the case of an incorporeal heredita- 
ment such as the one now in question ; A assuming 
that defts. were entitled to “ reasonable notice,” 
that “ reasonable notice ” had in fact been given 
in the circumstances. — Lowe v, Adams, [19011 
2 Ch. 598 ; 70 L. J. Oh. 783 ; 85 L. T. 195 ; 50 
W. K. 37 ; 17 T. L. R. 703. 

Annotations : — Generally , Mentd. Jones t\ Tankcrvillc, [1909] 

2 Ch. 440 ; Hurst r. Picture Theatres, [1915] 1 K. B. 1. 


68. Profit a prendre.] — W ickham v . Hawker, 
No. 55, ante, 

69. .] — The right of hunting, shooting, 

etc., is an interest in the realty, A a grant of it is 
a licence of a profit d prendre. 

This right was in the owner of a manor. There 
was no right of free warren in the manor. An 
Act of Parliament, reciting that “ there is within 
A parcel of the manor a certain stinted pasture, 
called Bailey Hope,” that J. as lord of the manor, 
was owner of the soil thereof, A was “ entitled to all 
mines A minerals within A under same, A to other 
rights, royalties, liberties, A privileges in A over 
same,” that he Ac all the owners of tenements 
thereon were entitled to cattle-gates A rights of 
turbary thereon ; A that for the purposes of 
improvement it was desirable to allot the stinted 
pasture, in severalty, among the persons entitled 
to the cattle-gates, enacted that it should be so 
allotted ; A made each allotment “ freehold to all 
intents A purposes,” but, provided that nothing 
therein contained, shall prejudice, etc., the rights, 
etr., of J., his heirs A assigns, lords of the manor 
of N., to any seignories, etc., belonging to such 
manor: “ but that the said .1. his heirs A assigns, 
shall, A may at all times hereafter enjoy all rents, 
services, etc., A also all light of hunting, shooting, 
fishing A fowling, on, through, A over the stinted 
pasture, A every part A allotment thereof, A all 
other seignories, royalties A privileges to the lord 
of the manor of N., for the time being, incident or 
belonging, other than those declared to be barred 
by this Act, in as full a manner as if this Act had 
not been passed ” : — Held : this proviso did not 
apply to mere manorial rights, but the exclusive 
right of hunting A shooting over the allotments 
was thereby reserved to J. — Ewart v. Graham 
(1859), 7 H. L. Cas. 331 ; 29 L. J. Ex. 88 ; 33 
L. T. O. S. 349 ; 23 J. P. 483 ; 5 Jur. N. S. 773 ; 
7 W. R. 621 ; HE. R. 132, H. L. ; affg. 8. C. 
8vb nom. Graham v. Ewart (1856), 1 II. A N. 
550, Ex. Oh. 

Annotations Conid. Bruce v. Helliwell (1860), 5 H. & N. 

609 ; JeffryeB v. Evans (1865), 19 C. B. N. S. 246 ; Hilton 

& Walkerfleld Overseers v. Bowes Overseers (1866). L. R. 

1 Q. B. 359 ; Sowerby v. Smith (1874), L. It. 9 C. P. 


Foreter (1871), L. R. 6 Q. B. 590 ; Rogers v. St. Germans 
Union (1876), 35 L. T. 332 ; Fitzhardinge v. Purcell (1908), 
99 L. T. 154. 


70. .] — Sernble : the right to shoot wild- 
fowl is a profit k prendre, A a custom for all the 
inhabitants of a locality, being wildfowlers by 
trade, to shoot wildfowl on certain lands would 
therefore be bad in law. — Fitzhardinge (Lord) 


v. Purcell, [19081 2 Oh. 139 ; 77 L. .T. Ch. 629 ; 
99 L. T. 154 ; 72 J. P. 270 ; 24 T. L. R. 504. 
Annotation : — Mentd. Secretary of State for India v. Sri 
Rajah Chelikani Rama Rao (1916), 85 L. J. P. C. 222. 

Claim by custom .] — See Easements, Vol. 

XIX., p. 205, Nos. 1509, 1570. 

71. Interest In land— Statute of Frauds, s. 4.] — 

A grant of a right to shoot over land A to take 
away a part of the game killed is a grant of an interest 
in land A within above sect. — Webber v . Lee 
(1882), 9 Q. B. D. 315 ; 51 L. J. Q. B. 485 ; 17 
L. T. 215 ; 47 .T. P. 4 ; 30 W. R. 860, 0. A. 
Annotation —Retd. It. v. Surrey County Court Judge, 
[1910] 2 K. B. 410. 

Lands Clauses Consolidation Act, 1845 

c. 18 ).] — See Compulsory Purchase of Land, 
Vol. XI., p. 125, No. 153. 

Rating of sporting rights .] — See Rates A 
Rating. 


Sub-sect. 2. — Acquisition of Rights. 

A. Lease. 

72. Necessity for deed.]— Bird v. Higginson, 
No. 64, ante . 

73. Enjoyment of right— Tenant estopped 

from setting up want of seal.] — Thomas v. 
Fredricks, No. 05, ante. 

74. .] — By Scottish law an 

instrument under seal is not necessary for the 
conveyance of a sporting right, A therefore the 
stipulations of an unsealed lease made between 
Englishmen in England of a sporting right over 
land in Scotland may be enforced by action in the 
English cts., as the provision of the law of England 
that an instrument under seal is necessary for the 
conveyance of a right to an incorporeal heredita- 
ment, is not part of the lex fori. Even if such lease 
were invalid for want of a seal, the lessee, after 
having had an enjoyment of the right, could not 
set up the invalidity as a defence to an action for 
breach of a stipulation in the lease to leave a good 
breeding stock of game on the ground at the 
termination of the lease. — Adams v. Olutterbuck 
(1883), 10 Q. B. D. 403 ; 52 L. J. Q. B. 007 ; 48 
L. T. 014 ; 31 W. R. 723. 

75. .] — Frogley v. Lovelace (Earl), 

No. 99, post. 

76. .] — B., by memorandum, not under 

seal, agreed to take the sporting over G.’s farm at 
an annual rent of £40, A C. received £30 part 
thereof. But C. gave notice thereafter to B., not 
to shoot. B., having continued to shoot, was 
summoned for trespassing, A he set up a claim of 
right : — Held : the justices were right in holding 
that the agreement not being under seal, was 
revoked by the notice, A, therefore, the bond fide 
belief of B. was not equivalent to a claim of right, 
A their jurisdiction was not ousted thereby. 

Now the justices properly held that as the 
agreement was not under seal, it did not convey 
the right to the game (Blackburn, J.). 

If a mere bond fide belief is shown in deft, that is 
not enough, unless based on a question of title 
(Mellor, J.). — Brigstocke v. Rayner (1875), 
40 J. P. 245. 

77. Lease of part of land with liberty of 
sporting over whole — Validity — Lessor acting under 
power to make leases of “ estates, hereditaments 6c 
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premises.**] — Estates, hereditaments, & premises 
were devised to K. for life, with power to the 
tenant for life to make any lease of the several 
estates, hereditaments, & premises, or any part 
or parts thereof, for twenty-one years, reserving 
the most improved yearly rent with a condition 
for re-entry on nonpayment, so that there should 
be no clause giving the lessee power to commit 
waste, & so as the rent should be incident to, & 
go along with, the reversion : — Held : this power 
did not authorise a lease of part of the land, with 
liberty to sport over the rest. 

The lease is of a part of the premises, with a 
liberty to sport over the remainder. It is not like 
the right even of a lord of the manor, though he 
had little* enough ; nor is it like a free warren 
The right can arise in this instance only out of 
the possession of the land ; & the power does not 
contemplate the separation of the incident from 
the land (Patteson, J.). — Dayrkll v. Hoare 
(1840), 12 Ad. & El. 356 ; 4 Per. & Dav. 114 ; 9 
L. J. Q. B. 299 ; 113 E. R. 847. 

Annotations: — Consd. Brown v. Polo, [1900] 2 Q. B. 653. 
Held. Jegon v. Vivian (1865), L. 11. 1 C. P. 9 ; Re Glad- 
stone, Gladstono v. Gladstone, [1900] 2 Ch. 101 ; Re 
Newell & Nevill’s Contract, [1900] 1 Ch. 90 ; Rc Rutland’s 
S. E„ Rutland v. Bristol, [1900] 2 Ch. 206 . Re Chaplin & 
Staffordshire Potteries Waterworks Co.’s Contract, 
[1922J 2 Ch. 824. 

78. Proof — Necessity for production of deed — 
On prosecution of occupying tenant.] — The tenant 
of P. shot game upon land which was occupied by 
him as tenant. Before the commencement of the 
tenancy P. had granted the right of shooting over 
the land to G. by deed. The tenant having been 
summoned before justices was convicted of killing 
game upon the evidence of Gr. that he had the 
exclusive right of shooting over the land ; that he 
preserved the game there ; that he had given no 
permission to the tenant to shoot ; & that the 
tenant had killed game at the time in question : — 
Held : upon this evidence the justices ought not 
to have convicted the tenant, inasmuch as there 
was not sufficient evidence that the right of 
shooting was in G. without the production of the 
deed. — Barker v. Davis (1865), 34 Ij. J. M. C. 
140 ; 29 J. P. 501 ; 11 Jur. N. S. 651. 

Annotation : — Distd. Taylor v. Jackson (1898), 78 L. T. 555 

Agreement for lease.] — See Landlord & 
Tenant. 

B. Licence . 

See Game Act, 1831 (c. 32), s. 30, & 9 generally , 
Real Property ; Trespass. 

79. Licence of pleasure & licence of profit 
distinguished — Licence of pleasure personal.] — 

Northfolk (Duchess) v. Wiseman (1497), Y. B. 
12 Hen. 7, fo. 25, pi. 5 ; subsequent proceedings 
(1498), Y. B. 13 Hen. 7, fo. 13, pi. 2. 

Annotations : — Consd. Wickham v. Hawker, Heath 
Rolph (1840), 10 L. J. Ex. 153 ; Walsh v. Southwell 
(1851), 4 New Seas. Cas. 546. Retd. Shrewsbury’s Case 
(1610), 9 Co. Rep. 46 b; Liford's Caao (1615), 11 Co. 
Rep. 46 b ; Web v. Paternoster (1620), Palm. 71 ; Secho- 
verel v. Dale (1627), Poph. 193. Mentd. R. v. Carter 
(1721), 11 Mod. Rep. 370. 

80. .] — A grant or authority to come upon 

my lands & to hunt there is but a licence & no 
more ; but if it is to take the profits, it is a lease 
at will ; so if it is to take the profits for a year, 


it is a lease for a year, for this passes an interest ; 
the other is only an authority to do particular 
acts ( per Cur.). — Anon. (1705), 3 Salk. 223 ; 
91 E. R. 789. 

81. Who may grant leave or licence — Liability 
of person giving unauthorised leave or licence.] — 

If A. gives B. leave to go on a field, in which A. 
has no right, & B. goes there, this will not make 
A. liable as a co-trespasser with B. ; but if A. 
orders & authorises B. to go on the field, & he does 
so, A. is a joint trespasser with B. ; the latter being 
an authority, the former a leave &; license only. 
A. ordered & authorised B. to sport over the lands 
of 0., which he did. D., by the assent of 0., laid 
an information before a magistrate against B. 
for this trespass under Game Act, 1831 (c. 32), 
s. 30. The magistrate dismissed the complaint. 
In an action by C. against A. & B. for this trespass : 
Held : the proceedings before the magistrate were 
a bar to the action both as to A. & B., under sect. 46 
of the Act ; &, to be a bar, it was not necessary 
that the magistrate should convict of the trespass, 
it being sufficient if he adjudicated between the 
parties. — Robinson v. Vaughton (1838), 8 C. & 
P. 252. 

82. Reservation of shooting rights.] — D., 

with the leave of J., the tenant, & not being the 
servant of or employed by J., went on J.’s lands to 
kill rabbits in the daytime. J.’s lease reserved 
the shooting to the lessor, D. being charged under 
Game Act, 1831 (c. 32), s. 30 ; — Held : D. could 
not set up the leave of J., & ought to have been 
convicted. — Pryce v. Davies (1872), 36 J. P. 
214. 

83. — .] — Jones v. Williams & 

Roberts, No. 45, ante . 

84 . In dispute — Question of fact for 

justices.] — A trespasser in search of game set up 
as a defence, under Game Act, 1831 (c. 32), s. 30, 
the leave & licence of the occupier under a parol 
lease. The occupier denied that the game was 
reserved ; evidence was given to show that it 
was. Upon evidence held the defence was not 
bond fide , &, therefore, the jurisdiction of the 
justices was not ousted. 

Semble : if there is any evidence to show that the 
game is reserved, it becomes a question of fact 
to be decided by the justices. — R. v. Critchlow 
1878), 26 W. R. 681. 

85. What amounts to licence.] — Lowe v. 
Adams, No. 67, ante . 

Revocation of licence.]— See Trespass. 

Claim by custom.] — See Easements, Yol. XIX., 

». 205, Nos. 1569, 1570. 

Effect of licence — Defence to legal proceedings.] 

— See Part VI., Sect. 1, sub-sect. 2, post. 


Sub-sect. 3. — Extent of Rights. 

86 . Right of owner to demise part of land.]— 
Deft, demised to pltf. for twenty-one years, a 
mansion house & land, with the sole licence of 
shooting & sporting over all other the lands, 
►lantations, & co'verts of deft, subject to the 


laded .] — A game lease gave the tenant 
‘ the whole game & shooting of every 
LesoriDtlon.” uDon oertain lands, 


rlth the sole k exclusive 
unting for & killing the same, 
f law ” ‘.—Held : this included the 


PART IV. SECT. 2, SUB-SECT. 3. 

1. Grant of “ shooting of every 
description ” — Whether landlord ex- 
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Sect . 2. — Shooting tenant: Sub-sects. 3 4 , A. & 

B. ; sub-sect, 5.] 

liberty for each tenant on his farm to kill rabbits, 
with ferrets only. Deft, covenanted for quiet 
enjoyment, & that, if any of the tenants of such 
plantations, coverts, etc., should obstruct pltf. 
in the enjoyment of his licence, or should destroy 
the game, rabbits, etc., then deft, would, upon 
the requisition of pltf. give notice to quit to such 
tenants, & enforce the notice by such legal measures 
as should be necessary. Breach, that deft, 
demised to R., for the term of twelve years, one 
hundred acres of the plantations on which the 
exclusive right of killing rabbits had been granted 
to pltf., without any clause in the demise to prevent 
R. from obstructing pltf. in the enjoyment of the 
licence, or from destroying rabbits, & without 
reserving to deft, the power of giving R. notice 
to quit, or of enforcing such notice by such legal 
measures as should be necessary, the plantations 
not being at the time of the demise to pltf. parcel 
of any farm ; & that R. afterwards killed & 

destroyed rabbits. Deft, pleaded, that the rabbits 
so killed by R. were killed by him on his own farm, 
with ferrets only : — Held : (1) the exception as to 
killing rabbits extended not only to farms existing 
at the time of demise to pltf. but also to farms 
subsequently created ; (2) the declaration was 

bad, as not containing any breach, the demise 
to R. not constituting any breach of deft.’s 
covenant. — Newton v. Wilmot (1841), 8 M. & W. 
711 ; 10 L. J. Ex. 470. 

Annotation : — Generally, Mentd. Turquand v. Hennct 

(1849), 7 C. B. 179. 

87. No obligation on owner to keep up 
quantity of game.] — When a person takes a right 
of shooting or fishing he takes it as the game or 
fish may be there ; there is no contract on the 
part of the person letting the right that he will 
keep up the quantity of game or fish (Erle, C.J.). 
— Bird v. Great Eastern Ry. Co. (1865), 19 
C. B. N. S. 268 ; 34 L. J. C. P. 360 ; 13 L. T. 305 ; 
11 Jur. N. S. 782 ; 13 W. R. 989 ; 144 E. R. 790. 
Annotations : — Held. Wright v. Shrubb (1887), 4 T. L. It. 

32. Mentd. Warr v. L.C.C. (1903), 88 L. T. 689. 

88. No Implied covenant against alteration of 
land.] — Jeffryes v. Evans, No. 53, ante. 

89. Right to prevent cutting of timber — By 
occupying tenant.] — Pltf. under an agreement not 
under seal with deft, for a lease of a house & land, 
& the right to sport during the term over other 
lands, entered into possession & enjoyed the 
right of sporting in accordance with the terms 
of the agreement. Towards the end of the term, 
the coverts on the lands on which pltf. had leave 
to sport were destroyed by P., who was a tenant 
under deft, of part of such lands, their agent as 
to the remainder. Upon bill filed for the execution 
of a lease by deed for the purpose of enabling 
pltt. to bring an action at law for damages, & 
praying for an injunction, & for an inquiry as to 
damages in lieu of specific performance : — Held : 
the term having then expired, pltf. had had the 
enjoyment of all that he had contracted for & 
the ct. would not decree the execution of the lease, 
& bill dismissed accordingly. 

The bill charges that deft, ought to be restrained 
from felling or clearing any plantations which are 
of use as a protection to the game, & that he is 


entitled to an inquiry as to damages for what has 
been already done in that respect. I am clearly 
of opinion that he has no such right. If he wished 
to be thus protected it was incumbent upon him 
to take a covenant to that effect (Malins, V.-O.). 
— Turner v. Clowes (1869), 20 L. T. 214 ; 17 
W. R. 274. 

90. By owner — Damage to shooting.] — 

An ordinary grant of the right of shooting over 
an estate does not prevent the owner of the estate 
from cutting down trees, although the cutting of 
the trees may prejudice the shooting. 

The right of shooting is a right to shoot over 
the lands as they may happen to be at the time, 
the landlord, of course, not doing anything . for 
the express purpose of destroying the right 
(Mallish, J.). — Gearns v. Baker (1875), 10 Oh. 
App. 355 ; 44 L. J. Oh. 334 ; 33 L. T. 80 ; 39 
J. P. 504 ; 23 W. R. 543, L.JJ. 

Annotation: — Folld. Dick v. Norton (1916), 85 L. J. Ch. 

623. 

91. .] — A shooting tenant is not 

entitled to an injunction restraining his landlord 
from felling timber on the estate. — Dick v. Norton 
(1910), 85 L. J. Ch. 023; 114 L. T. 548; 32 
T. L. R. 300 ; 00 Sol. Jo. 321. 

92. Right of owner to sell part of land for 
building.] — In order to obtain an injunction 
restraining a threatened act on the ground that, 
if done, it will be a violation of some legal right, 
pltf. must show that the act must result in a viola- 
tion of such right. The owner of an estate, the 
shooting over which had been let for a term of 
years, issued particulars of sale of the estate in 
thirteen lots, stating that the estate contained 
several plots of accommodation & building land 
suitable for the erection of villas & residences, 
& describing one lot in particular as well situated 
for the erection of a house. The particulars 
showed that it was intended to make a road through 
the estate & dedicate it to the public ; but gave 
full notice of the right of shooting : — Held : the 
ct. would not, at the instance of the owner of the 
right of shooting, interfere to prevent the intended 
sale. — Pattlsson v. Gilford (1874), L. R. 18 
Eq. 259 ; 43 I,. J. Oh. 524 ; 22 W. R. 073. 

Annotations : — Consd. Goodhart v. Hyott (1883), 25 Ch. D. 

182. Refd. Wright v. Shrubb (1887), 4 T. L. It. 32. 


Sub-sect. 4. — Exercise of Rights. 

A. In General. 

93. Must be reasonable.] — A person having an 
agreement for shooting over a farm has only a 
right to do so in the usual & reasonable way, & 
not to tread over fields of standing crops at a 
time when it is not usual or reasonable, & whether 
the occupier standing by is evidence of actual 
leave & licence, depends on all the circumstances. 
He has no right to turn rabbits on to the farm, 
without express leave to do so, & he is liable to the 
occupier for damage done to the crops by rabbits, 
or the progeny of rabbits, thus turned on by his 
express or implied authority, & without the 
occupier’s licence. — Helton v. Green (1802), 2 
F. & F. 821, N. P. 

Overstocking land with game.]— See Sub- 
sect. 4, B., post. 


I ; 37 So. Jur. 
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Liability — To owner — Failure to keep down 
ground game*] — See Nos. 39-43, ante. 

94. To assignee of reversion — Breach of 

covenant — To leave land well stocked with game.] — 

(1) 0. granted & demised the exclusive right & 
licence to take & kill game on certain land, with 
the use of a cottage, to deft, for a term ; & deft, 
covenanted to leave the land at the end of the term 
as well stocked with game as at the time of the 
demise. 0. assigned his reversion in the land & 
hereditaments to pltfs. ; & they brought an 

action, at the end of the term, against deft, for a 
breach of his covenant : — Held : the demise was 
not a mere licence, but the grant of an incorporeal 
hereditament ; the covenant touched the heredita- 
ment demised, & by 32 Hen. 8, c. 34, the assignees 
of the reversion could sue upon it. 

(2) Game found & killed upon land by a 
trespasser is the property of the owner of the land 
(Oockburn, O.J.). — Hooper v. Clark (1807), 
L. B. 2 Q. B. 200 ; 8 B. & S. 150 ; 36 L. J. Q. B. 
79; 31 J. P. 228; 15 W. B. 347 ; t tub nom. 
Hooper v . Lane, 16 L. T. 152. 

95. Not to commit offences 
against game laws.] — -A lease contained a proviso 
for re-entry in case the lessee, his exors., adminis- 
trators, or assigns or any tenant, undertenant or 
occupier of the premises demised, should at any 
time during the term thereby granted, be lawfully 
convicted of any offence against any of the present 
or future game laws. The occupier of the premises 
having been convicted of killing game without a 
game certificate, the assignee of the reversion 
brought ejectment : — Held : he could not maintain 
the action. — Stevens v. Copp (1808), L. B. 4 
Exch. 20 ; 38 L. J. Ex. 31 ; 19 L. T. 454 ; 33 
J. P. 87 ; 17 W. B. 166. 

Annotation : — Held. Horsey Estate v. Steiger, [1890] 2 

Q. B. 79. 

To occupying tenant — For damage to crops.] 

See Sect. 3, sub-sect. 2, post. 

Position under Ground Game Act, 1880 (c. 47), 
S. 6 .] — See Part II., Sect. 4, ante. 


sporting over a farm does not justify the [shooting] 
lessee in turning out on it game not bred thereon 
in the ordinary way. Semblc : in such a case, the 
lessor is justified in keeping down the excess. — 
Birkbeck v. Paget (1862), 31 Beav. 403 ; 54 
E. B. 1194. 

Annotation : — Folld. Farror v. Nelson (1885), 15 Q. B. D. 

258. 

97. Damage caused by overstocking — Liability 
for.] — In an action by a farmer against a gentle- 
man, who was member, not master, of a hunt, who 
had taken the shooting, etc., on pltf.’s farm, for 
trespass in hunting & also for laying down rabbits, 
etc., there being evidence of a licence to lay down 
some : — Held : he was not liable for damage done 
by rabbits or birds, unless he had laid down an 
unreasonable & excessive number. — Paget v. 
Birkbeck (1863), 3 F. & F. 083. 

98. .] — Pltf . was the tenant of a 

farm over which the shooting rights were reserved 
to the landlord. Defts. were lessees of the shooting 
rights over the estate of which pltf.’s farm formed 
part. Pltf. brought his action in the county ct. 
against defts. for compensation for injury done 
to liis crops by pheasants brought into a coppice 
adjoining his farm. It was proved at the trial 
that defts. had brought from another part of the 
estate four hundred & fifty pheasants, & turned 
them down in the coppice adjoining pltf.’s farm, 
& the pheasants came out from the wood & did 
damage by feeding on the crops in his field, which 
was contiguous to the coppice. The amount of 
the damage done was not disputed : — Held : 
(1) pltf. was entitled to recover as the damage 
complained of had been done by reason of an undue 
quantity of game having been brought near to his 
farm ; (2) the sporting rights of defts. had been 
exercised in an unreasonable manner. — Farrer v. 
Nelson (1885), 15 Q. B. D. 258 ; 54 L. J. Q. B. 385 ; 
52 L. T. 766 ; 49 J. P. 725 ; 33 W. B. 800 ; 1 
T. L. B. 483. 

Annotation : — Generally, Mentd. Stearn v. Prentice, [19 19J 

1 K. B. 394. 


B. Liability for Over- Stocking. 

96. No right to overstock — Landlord may keep 
down excess.] — A demise of the exclusive right of 


Sub-sect. 5. — Protection of Bights. 

99. Injunction — Infringement of rights by 
landlord — Agreement not under seal.] — Landlord 


PART IV. SECT. 2, SUB-SECT. 4. — B. 

97 i. Damage caused by overstocking 
— Liability for .] — R., holder of a judicial 
tenancy under D., occupied a farm 
marching' upon the demesne belonging 
to M., in which M. preserved pheasants 
& other game. Action by R. for 
damages for injuries done to orops on 
his land by pheasants from M.’s 
demesne: — Held: the number of 
pheasants bred by M. in proportion 
to the acreage of his demesne was not 
an unreasonable or non-natural user 
of his lands, & therefore M. was not 
liable for dam&go to orops dono by 
pheasants escaping from his demesne 
on to lands adjoining. — Robson v. 
Londonderry (Marquess) (1900), 34 
1. L. T. 88.— IR. 

97 ii. .] — Where the game 

on a farm has beon increased by the 
landlord beyond the fair average stock 
the tenant is entitled to damages for 
tho extraordinary injury thus done. — 
Wemyss v. Wilson (1849), 20 So. Jur. 
51.— SCOT. 

97 III. .] — An agricultural 

lease reserved game, but not rabbits, 
to the landlord. Thereafter the land- 
lord let the game to a tenant, the lease 
containing a clause that the stock of 


game should bo kept up, but so os not 
to injure tho tenants. The rabbits 
increased, prior to the game tenant’s 
lease & for a short time after, beyond 
a reasonable stock, & injured the crops, 
but were afterwards kept down : — 
Held : the landlord was liable to the 
agricultural tenant for the injury 
caused. — Incus v. Hay or Moir, 
Moir’s Tutors, etc. (1871), 44 Sc. Jur. 
123.— SCOT. 

97 iv. .] — A tenant under 

a lease by which he was entitled to kill 
rabbits oould not reoover damages 
from the landlord for injury done by 
rabbits to the waygoing crops, unless 
he showed that he had been prevented 
from killing them. — Woods v. Paton 
(1874), 11 Sc. L. R. 332 ; 1 It. ( Ct . of 
Sess.) 868.— SCOT. 

97 v. .] — An agricultural 

lease reserved to the landlord the sole 
right to the game & rabbits, with 
power to himself & his game tenant to 
Bhoot & sport on the farm without 
liability for damages. The landlord 
let tho game to a tenant without 
express limitations of the amount of 
game & rabbits to be kept on the lands. 
In an action by the agricultural tenant 
against the landlord : — Held : the 


landlord was liable for damages to 
orops arising from an excessive stock 
of rabbits. — Kidd v. Byrne, Byrne 
v. Johnson (1875), 3 R. (Ct. of Sess.) 
255.— SCOT. 

97 vl. .] — A lease of shoot- 

ings gave the tenant the exclusive 
right to the game including hares & 
rabbits, & bound tho tenant to relieve 
the landlord of all claims which might 
be made by any of the agricultural 
tenants on account of damage sus- 
tained from the game, including hares 
& rabbits. In an action by the land- 
lord against the shooting tenant for 
damage alleged to have been caused 
to the estate by the tenant permitting 
an excessive stook of rabbits to remain 
upon it, pursuer did not allege that 
any claims had been made against 
him by the agricultural tenants : — 
Held : the action was not relevant. — 
Elliotts’ Trustees v. Elliott (1894), 
21 R. (Ct. of SeBS.) 858 : 31 Sc. L. R. 
753 ; 2 S. L. T. 65.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 5. 

m. Non-repair of fences around 
plantation .] — Under a lease of a 
mansion-house & policies, with the 
right of shooting over the estate, there 
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Sect . 2 . — Shooting tenant : Sub -sects. 5 & G. Sect . 3 : 

Sub-sects, 1 & 2.] 

restrained by injunction from interfering with 
his tenant in the exercise of the exclusive right 
of sporting & killing game according to an agree- 
ment not under seal, until a lease should be 
executed under seal according to such agreement 
pursuant to the decree in the cause. 

Qu. : whether the ct. would have interfered by 
injunction, in case the agreement had been already 
entered into by an instrument under seal. 

The memorandum is a mere writing not under 
seal & in order to acquire a right such as that 
which is here claimed by pltf., an instrument 
under seal is necessary & at law, an instrument 
purporting to grant such a right, though given for 
a valuable consideration, is revocable at any time, 
& without paying back the money (Page Wood, 
V.-C.). — Frogley v. Lovelace (Earl) (1850). 
John. 333 ; 70 E. R. 450. 

Annotations: — Mentd. Jones v. Tankerville, [1909] 2 Ch. 

440 ; Hurst v. Picture Theatres. [1915] 1 K. B. 1. 

100. Agreement under seal.] — Frog- 
ley v. Lovelace (Earl), No. 99, ante . 

101. Destruction of coverts — Agreement 

not under seal — Expiry of shooting tenant’s term.] 
— Turner v. Clowes, No. 89, ante. 

102. Disturbance of coverts — Entry of 

hounds & huntsmen — No right claimed by master 
of hounds.] — Where hounds & horsemen had 
passed through a game covert & no right was 
claimed by the master of the hounds, the ct. 
refused to restrain him from disturbing the game 
by hunting at the instance of the lessee of the 
shooting. — Wright v . Shrubb (1887), 4 T. L. R. 
32. 

Partition of estate into building lots.] — 

See No. 92, ante . 

Cutting of timber.] — See Nos. 89-91, ante . 

Remedies for infringement of rights generally.] — 

See Part VI., post. 

103. On outbreak of Are.] — If a fire breaks out 
on land, the tenant of the sporting rights is entitled 
to adopt such means on the land for extinguishing 
the fire as may in the circumstances be necessary 
for the preservation of his sporting rights.— Cope 
v. Sharpe, [1910] 1 K. B. 168 ; 79 L. J. K. B. 
281 ; 102 L. T. 102 ; 26 T. L. R. 172, D. C. ; 
subsequent proceedings , [1911 J 2 K. B. 837, D. C. ; 
[1912] 1 K. B. 496, C. A. 

104. Justification of trespass.] — If a fire 

breaks out on land, the tenant of the sporting 
rights is entitled to adopt such means on the land 
for extinguishing the fire as may in the circum- 
stances be necessary for the preservation of his 
sporting rights. The justification of a trespass 
for that purpose depends on the state of things at 
the moment of interference, & not upon the 
inference as to necessity to be drawn from the 
event. It is not therefore the law that the inter- 


vention of the tenant should be proved by the event 
to have been in fact necessary for the preservation 
of the property in the sense that, but for that 
intervention, his property would have been 
destroyed or injured ; it is a good defence in law 
if, there being a real & imminent danger, the means 
taken by the tenant to avert it were reasonably 
necessary in the sense that they were acts which 
in all the circumstances of the case a reasonable 
man would do to meet such a real danger. 

Pltf., an owner of land, let the shooting rights 
over the land to one C., whose bailiff & head 
gamekeeper deft. was. A fire broke out on the 
land, &, while men in the employ of pits, were 
endeavouring to beat it out deft, set fire to strips 
of heather between the fire & a part of the shooting 
where were some nesting pheasants, the property 
of his master. Shortly afterwards pltf.’s men 
succeeded in extinguishing the fire. Pltf. brought 
an action of trespass in the county ct. & the jury 
were asked two questions : (a) “ Was the method 
adopted by deft, in fact necessary for the protection 
of his master’s property ? ” (b) “ If not, was it 

reasonably necessary in the circumstances ? ” 
They answered the first question in the negative, 
the second in the affirmative. The county ct. 
judge gave judgment for deft. : — Held : upon the 
findings of the jury deft, was entitled to judgment. 
— Cope v. Sharpe (No. 2), [1912] 1 K. B. 496 ; 
81 L. J. K. B. 346 ; 106 L. T. 57 ; 28 T. L. R. 
157 ; 56 Sol. Jo. 187, C. A. 

Annotation .—Mentd. Kirby v. Chcssum (1913), 30 T. L. R. 

15. 

Arrest of poachers— By servants of shooting 
tenant.] — See Nos. 329-332, post. 

105. Seizure of game — In possession of tres- 
passer— Game Act, 1831 (c. 32), s. 36.]— Evidence 
that a party has exercised the right of killing 
game for seven years upon land is primd facie 
evidence of the right under above sect., which 
makes it lawful for any person having the right of 
killing the game upon any land, to seize game 
recently killed, found in the possession of any 
person upon such land in pursuit of game. — R. v . 
Wall (1847), 9 L. T. O. S. 496 ; 2 Cox, 0. 0. 288. 

Prevention of infringement of rights generally.]— 
See Part V., post. 


Sub-sect. 6. — Termination of Rights. 

106. Notice — Agreement not under seal.] — 
Brigstocke v. Rayner, No. 76, ante . 

107. Tenant in tacit possession — After 

expiry of lease.] — Lowe v . Adams, No. 67, ante . 


Sect. 3.— AGRICULTURAL TENANT. 

Sub-sect. 1. — In General. 

Reservation of shooting rights by owner — No 
right to kill game .] — See No. 47, ante . 


is no implied obligation upon the land- 
lord to keep the fences round the 
plantations in such state of repair as 
to be effectual to exclude lire stock. — 
Patrick v. Harris’ Trustees (1904), 
6 F. (Ct. of Sees.) 985 ; 41 Sc. L. K. 
820 ; 12 S. L. T. 256.— SCOT. 


PART IV. SECT. 2 f SUB-SECT. 6. 

n. Ground Game Act, 1880 (c. 47) 
— Grant of lease before Act came into 


force.] — By lease dated Sept. 4, 1865, 
H. demised to L. tho shooting & game 
of the lands of 1 J . for twenty years 
from Nov. 1863. In 1874, L. assigned 
to B. & W., who, after tho expiration 
of the lease, continued to hold the right 
of shooting as tenants from year to 
year. By lease dated Juno 28, 1869. 
H. demised to C. the lands of P. for 
the term of sixty years, reserving to tho 
landlord the game : — Held : the case 
came within sects. 4 & 5 of the above 


Act, & C. was not entitled, on tho 
expiration of tho lease of 1865, to take 
& kill ground game. — Hassard v. 
CLARK (1884), 13 L. It. Ir. 391.— IR. 

PART IV. SECT. 3, SUB-SECT. 1. 

o. Right to scare away game .] — A 
tenant, with the view of soaring the 
game off his farm, was in the habit of 
sending muzzled dogs over it, to hunt 
the garno away, & also employed a 
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Pabt IV.— Persons having Rights over Game. 


Right to kill rabbits.] — See Nos. 01, 02, 

ante. 


Sub-sect. 2. — Compensation. 

108. Damage by ground game — Liability of 
landlord—-Breach of parol agreement.] — In a 

conversation between a person who subsequently 
became the tenant, & the steward of the landlord, 
the foraier said, “ I have no objection to take the 
farm, if the game is destroyed. I don’t care so 
much about the birds as the hares & rabbits.” 
To which the latter said, ” Why, you are a man 
who keeps no dog, & uses no gun, & you ought not 
to bo annoyed with rabbits & hares : you must 
let the keepers know, & they must kill them,” 
upon which the tenant said, “ then upon these 
terms I will take the farm ” : — Held : sufficient 
evidence for the jury to infer a contract on the 
part of the landlord to kill the hares & rabbit s ; 
& the landlord was liable to damages co mm itted 
by the hares & rabbits on the tenant’s farm. — 
Barrow v. Ashburnham (Lord) (1835), 4 L. J. 


109. — A tenant entered on 

lands on the understanding that a lease should be 
signed at a future time. When the lease was 
presented to him for signature he refused to sign 
unless the landlord would undertake to destroy 
the rabbits. This the landlord by word of mouth 
promised to do, & the tenant thereupon signed. 
The lease contained a clause by which the tenant 
agreed not to shoot, hunt, or sport on the demised 
land, or destroy any game, but to use his best 
endeavours for preservation of same, & to allow his 
landlord or friends at any time to hunt, shoot, & 
sport on the land. In an action by the tenant 
against the landlord for breach of agreement in 
not destroying the rabbits: — Held: evidence of 
such agreement was admissible in & supported an 
action for damage accruing from the failure by the 
landlord to destroy the rabbits. — Morgan v . 
Griffith (1871), L. K. 0 Exch. 70 ; 40 L. J. Ex. 
40 ; 23 L. T. 783 ; 10 W. R. 957. 

Annotations : — Folld. Erskine v. Adoane (1873), 8 Ch. Ann. 

756. Mentd. Angell v. Duke (1875), L. I{. 10 Q. B. 174 : 

Hesoltine v, Simmons, [1892] 2 y. 13. 547 ; Flight v. 

Provident Assocn. of London (1895), 11 T. L. It. 391 

Do Lassallo v. Guildford, [1901] 2 K. B. 215 ; Lloyd v. 

Sturgeon Falls Pulp Co. (1901), 85 L. T. 162 ; Boston v. 

Boston (1903), 73 L. J. K. B. 17 ; Bristol Tramways 

Etc. Carriage Co. v. Fiat Motors, 11910] 2 K. B. 831; 

Michael v. Phillips (1923), 130 L. T. 142 ; Jacobs v. 

Batavia & General Plantations Trust, [1924] 1 Cb. 287. 


110. .] — A farmer being in 

treaty for a lease of a farm, declined to take it on 
account of the quantity of game. The lessor 
promised he would kill down the game, & would 
not let the shooting, but refused to allow the 
promise to be inserted in the lease. The tenant 
executed a lease prepared by the lessor’s solr., in 
which the right to kill game was reserved to the 
lessor, his friends & servants. The lessor afterwards 
let the shooting, & did not kill down the game : — 
Held : there was a binding collateral agreement to 
kill down the game ; & the tenant was entitled to 
compensation for damage done by the game. — 
Erskine v. Adeane (1873), 8 Ch. App. 756 ; 
29 L. T. 234 ; 21 W. R. 802 ; sub nom. Erskine v. 
Adeane, Bennett’s Claim (No. 2), 42 L. J. Ch. 
849, L. JJ. 

Annotations : — Mentd. Llanelly Ry. & Dock Co. r. L. & 
N.W. Iiy. (1873), 8 Ch. App. 942 ; Crowhurst v. Awersham 
Burial Board (1878), 4 Ex. D. 5 ; Saner v. Billon (1878), 
7 Ch. D. 815 ; Carter v. Salmon (1880), 43 L. T. 490 ; 
Hesoltine v . Simmons, [1892] 2 Q. B. 547 ; Kennard v. 
Ashman (1894), 10 T. L. R. 213 ; Flight v. Provident 
Assocn. of London (1895), 11 T. L. R. 391 ; Do Lassalle 
v. Guildford, [1901] 2 K. B. 215 ; Lloyd v. Sturgeon Falls 
Pulp Co. (1901), 85 L. T. 162 ; Baily r. British Equitable 
Assoc., [1904] 1 Ch. 374 ; Bristol Tramways Etc. Carriage 
Co. v. Fiat Motors, 11910] 2 K. B. 831 ; Cheater v. Cater, 
[1918] 1 K. B. 247 ; Michael v . Phillips (1923), 130 L. T. 
142 ; Jacobs v. Batavia & General Plantations Trust, 
[19241 1 Ch. 287. 

111. Agreement for compensation in 

consideration of ground game being unshot — 
Ground Game Act, 1880 (c. 47), s. 3 .] — Sherrard 
v. Gascoigne, No. 58, ante . 

112. Liability of landlord's estate — Death 
of infant landlord.] — An infant tenant in tail, for 
purposes of shooting turned loose a large number 
of rabbits upon the farms of his tenants, who held 
their lands from year to year under a verbal agree- 
ment that the shooting should be preserved. The 
rabbits occasioned considerable damage to the 
crops, & the tenants claimed to have the amount 
of the damage deducted from their rent ; but 
pending the consideration as to how much should 
be deducted, the tenant in tail died. After his 
death his personal representative refused to allow 
the tenants’ claim : — Held : the claim could not 
be sustained. — Harrington v. Harrington (1869), 
20 L. T. 512. 

113. -Liability of shooting tenant.]— H ilton 
v. Green, No. 93, ante . 

114. Damage by overstocking land with game- 


number of men 'to perambulato the 
farm, who discharged firearms loaded 
with blank cartridges in the close 
vicinity of the game, for the like pur- 
pose of driving them off. Ho also set 
snares for rabbits, which wore alleged 
to bo calculated to destroy game : — 
Held : these proceedings were illegal, 
& interdict granted, notwithstanding 
that there was a great increase beyond 
the average quantity of game. — 
Wemyss v. Gulland (1847), 10 

Dunl. (Ct. of Sess.) 204 ; 20 Sc. Jur. 
55.— SCOT. 

p. Right to destroy rabbits .] — 
Where there is no stipulation to the 
contrary in his lease, an agricultural 
tenant is entitled at common law, by 
himself or by any one authorised by 
him, to dostroy rabbits upon his holding 
as an ordinary agricultural operation 
for tho protection of his crops : & that 
irrespective of whether at tno time 
there is any partioular crop which 
requires to be protected. — Crawsiiay 
r. Duncan, [1915] S. C. (J.) 64.— 
SCOT. 


PART IV. SECT. 3, SUB-SECT. 2. 

q. Damage by around game — 
Liability of landlord .] — The lease of a 
farm reserved to the landlord the 
whole game & rabbits, & bound the 
tenant to preserve them to the utmost 
of his power. It also contained a 
stipulation that the tenant should 
have no claim whatever for any 
damage he might sustain from gamo 
during tho lease, this being held to 
have boon calculated upon & allowed 
for by him in offering for tho farm. 
In an action of damages by the tenant 
for injury alleged to have been done to 
his crops by an cxeossivo increase of 
rabbits : — Held : the tenants* claim 
was not oxcludol by the clause in tho 
leaso above quoted. — Cadzow v. Lock- 
hart (1876), 3 It. (Ct. of Sess.) 666 ; 
13 Sc. L. R. 144.— SCOT. 

r. .] — At the beginning of 

a lease the lands let wore separated 
from a plantation, which also was the 
landlord’s property, & was full of 
ground gamo by a fonoe lined with 
wiro -netting. Tho landlord somo timo 


after tho beginning of tho lease 
removed the netting : — Held : tho 
tenant was entitled to have the netting 
restored, & to recover damages for 
injury done to his crops by ground 
game coming out of the plantation 
after the removal of the netting. — 
Cameron v. Drummond (1888), 15 
R. (Ct. of Sess.) 489.— SCOT. 

s. .] — The lease of an 

agricultural farm, dated in 1875, after 
reserving to the proprietor tho ex- 
clusive right to game, hares, & rabbits, 
providod as follows : — “ & it is agreed 
that there shall bo no claim by the 
tenant for damages done by tho rabbits 
on tho farm in any one year, unless tho 
actual damage to his green & white 
crops exceeds £10, but when it does 
exceed this sum, then the question 
of damage shall be referred to arbn. 
Tho tenant having brought an action 
against the landlord for £71 of damages 
done by rabbits on the farm : — Held : 
tho arbn. clause in the lease applied 
the tenant’s right to damages was not 
restricted by tho lease to tho excess of 
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Sect. 3. — Agricultural tenant: Sub-sects . 2 & 3. 
Sect. 4. Part F.] 

Liability of shooting tenant.] — Farrer v. Nelson, 
No. 98, ante . 

See, now , Agricultural Holdings Act, 1908 (c. 28), 
8 . 10 . 

115. Recovery of damages awarded — After 
refusal of shooting tenant to nominate arbitrator.] — 

Thomas v. Fredricks, No. 65, ante . 


Sub-sect. 3. — Uniter Ground Game Acts. 

See Ground Game Act, 1880 (c. 47) ; Ground 
Game (Amendment) Act, 1906 (c. 21). 

116. Right to kill ground game — Right 
“ vested ” In another at date of passing of Ground 
Game Act, 1880 (c. 47) — Agreement for lease 
reserving right to landlord.] — When at the date of 
the passing of above Act, land is in the occupation 
of a tenant with a legal interest, as tenant from 
year to year, expiring after the commencement 
of the Act, but also with an equitable interest 
under an agreement prior to the Act for a lease 
for fourteen years to commence from the expiration 
of the legal interest, & reserving to the landlord 
the right to the ground game on the land, such 
right in the landlord as against the tenant is 
preserved by sect. 5 of above Act : the phrase 
“ is vested ” not being confined to an actual 
legal vesting under a lease in possession, but 
including an equitable vesting of the right under 
an agreement for a lease, contract of tenancy, or 
other contract bond fide made for valuable 
consideration. — Allhusen v. Brooking (1884), 
26 Ch. D. 559 ; 53 L. J. Ch. 520 ; 51 L. T. 57 ; 
32 W. R. 657. 

Annotations: — Mentd. Furness v. Bond (1888), 4 T. L. It. 

457 ; Foster v. Reeves (1892), 61 L. J. (J. B. 763 ; Gray 

v. Spyer, [1922] 2 Ch. 22. 

117. Avoidance of alienation of right — 

What amounts to alienation — Assignment of sport- 
ing rights to stranger.] — Pltf.,whowas the occupier 
of a farm under a lease which did not reserve to the 
landlord any right to the game, agreed in writing 
to let to deft, the sole right of shooting & killing 
all winged game, hares & rabbits, on the farm : — 
Held : such agreement was not an alienation of 
the right of the occupier as declared, given <fc 
reserved to him by Ground Game Act, 1880 (c. 47), 
& therefore not void under sect. 3 of that Act. 

Sect. 3 only applies to prevent the occupier 
from surrendering to the landlord the right which 
is made inalienable by the Act (Day, J.). 


I think the agreement ought to be read as 
giving the sporting tenant the whole right which 
the occupier had. It is doubtful whether the 
occupier retained a right to kill ground game 
himself. I should say that probably he did 
(Wright, J.). — Morgan v. Jackson, [1895] 1 
Q. B. 885 ; 64 L. J. Q. B. 462 ; 72 L. T. 693 ; 
59 J. P. 327 ; 43 W. R. 479 ; 11 T. L. R. 372 ; 
39 Sol. Jo. 451 ; 15 R. 411, D. C. 

Reservation of sporting rights by 

owner.] — See Nos. 56-58, ante. 

No right to use exposed spring traps.] — See Nos. 
17, 18, ante . 


Sect. 4.— OTHER PERSONS. 

118. Mortgagee In possession — Sporting rights 
over land mortgaged.] — The mtgees. of land, 
consisting of copses & of a farm which was let 
without the shooting, or the timber, gave notice 
to the tenant of the farm to pay the rent to the 
mtgees., & afterwards moved to restrain the 
mtgors. from cutting the timber '.-—Held : though 
the mtgees. had become mtgees. in possession of 
the farm, they had not become mtgees. in 
possession of the shooting, the copses, or the 
timber, so as to be liable for default. — Simmins v. 
Shirley (1877), 6 Ch. D. 173 ; 37 L. T. 121 ; 
26 W. R. 25 ; sub nom. Simmins v. Shirley, 
Shirley v. Simmins, 46 L. J. Ch. 875. 

119. Mortgagor in possession — Conveyancing 
Act, 1881 (c. 41), s. 18.] — Above sect, enables a 
mtgor. in possession of land, part of which is at 
the date of the mtge. leased to tenants reserving 
sporting rights, to bind the mtgee. by a lease of 
the remainder of the land together with sporting 
rights over the whole of the land. 

The lease in the present case is an “ occupation 
lease ” & falls within sect. 18 of the Act of 1881, 
& is a lease which the Act contemplated either a 
mtgor. or mtgee. should be empowered to grant 
(A. L. Smith, L.J.). — Brown v. Peto, [1900] 2 
Q. B. 653 ; 69 L. J. Q. B. 869 ; 83 L. T. 303 ; 49 
W. R. 324 ; 16 T. L. R. 561, C. A. 

Annotations: — Mentd. King: v . Bird, [1909] 1 K. B. 837 ; 

He Kniglit & Hubbard’s Underlease, Hubbard v. Highton, 

[1923] 1 Ch. 130. 

120. Trustees — Devise In strict settlement of 
mansion-house, gardens ** & premlses. ,r ] — Testa- 
tor devised real estate to trustees in strict settle- 
ment, with a proviso that it should be lawful for 
the trustees for the time being, if they or he should 
think proper, to permit the person or persons who 


damage above £10, or to the damage 
done to the green & white crops. — 
Rodden^ ®-„.M‘Cowan J1890),_ 27 


t. Damage by winged game — 
Liability of landlord .] — Thomson v. 

( Eabl) (1919), 56 Sc. L. R. 
4 48. — SCOT. 


PART IV. SECT. 8, SUB-SECT. 3. 

a. Right to kill ground game — 
Person authorised by tenant.}— A person 
who had been invited by letter by a 
farmer to stay with him for a week & 
shoot rabbits was charged with an 
offence under Day Poaching Act as 
having been upon the lands of the farm 
without lease from the proprietor, in 
pursuit of game. The complaint did 
not set forth anything as to the terms 


of the lease, nor was it put in evidence : 
— Held : accused was a person who 
might be authorised by the tenant 
under Ground Game Act to kill rabbits, 
& had been duly authorised. — Stuart 
v. Murray (1884), 12 R. (Ct. of Bess.) 
9, J.— SCOT., 


b. .] — A person who 

had been found on a farm shooting 
ground game with the written per- 
mission of the occupier of the farm, Dut 
who was not one of the persons specified 
in Ground Game Act, 1880, b. 1 (1) (b), 
bad been rightly convicted of a contra- 
vention of Day Trespass Act, 1832. — 
Niven v. Renton (1888), 15 R. (Ct. of 
Scss.) 42, J.— SCOT. 

o. .) — A farmer, under a 

lease by which the right to kill game, 
including rabbits, is reserved to the 
landlord, cannot authorise a party who 


is not one of his regular farm servants 
to kill rabbits on his farm except in tho 
way & under the limitations specified 
in Ground Game Act, 1880, b. 1 (1). — 
Richardson v. Maitland (1897), 34 
Sc. L. R. 426. — SCOT. 

d. .] — Bruce v. Prosser 

(1898), 35 So. L. R. 433.— SCOT. 

e. .] — Qu. : whether tho 

common law right of the tenant of 
a farm verbally to authorise another 
to kill rabbits for the preservation of 
his orops was available to a tenant of 
pasture ground common to several 
tenants. — Morrison v. Anderson, 
[1913] S. C. (J.) 114. — SCOT. 

PART IV. SECT. 4. 

f. Indians.] — The provisions of 
B. C. Game Protection Act, R. S. B. C. 



Part V.— Prevention oe 

might, under the trusts of his will, be entitled to 
a life or other greater estate in the respective 
portions of his S. estate, to occupy the mansion- 
house, gardens “ & premises ” without paying any 
rent or compensation for same, & without such 
person or persons being obliged, at his expense, to 
keep same in repair, or being at any other expense 
than paying the rates & taxes. The word 
“ premises ” was held to comprise a park attached 
to the mansion-house ; but, having regard to the 
construction then put by the ct. upon that word, 
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the occupation of a farm-house contiguous to the 

E ark, but separated by it from the mansion- 
ouse, and the right of sporting over portions of 
the adjacent property were afterwards held not 
to be included in the devise. The right to the 
sporting was held to be in the trustees. — Leth- 
bridge v. Lethbridge (1862), 4 De G. P. & J. 35 ; 
31 L. J. Oh. 737 ; 6 L. T. 727 ; 8 Jur. N. S. 850 ; 
10 W. R. 440 ; 45 E. B. 1095, L. JJ. 

Annotation : — Mentd. Hibon v. Hibon (1863), 32 L. J. Cb. 
374. 


Part V. — Prevention of Infringement of Rights. 


121. Setting dog-spears.] — A., being the owner 
& occupier of certain woodland, through which are 
several public foot-paths, in order to preserve his 
hares, & to destroy dogs <fc foxes which might come 
into his woodland in pursuit of them, fixes iron 
spikes, called dog-spears, sharp at each end, into 
several trees, none of them being at a less distance 
than fifty yards from any of the foot-paths, with 
each end pointing along a hare-track, & places 
painted notices thereof on the outside of his wood- 
land. B. is sporting in the land adjoining, which 
is divided from A.’s land only by a mound & 
shallow ditch, with the licence of the owner ; a 
hare gets up, & is pursued by B.’s dog into A.’s 
woodland, B. using all his endeavours to call in 
his dog, & in the pursuit encounters one of the 
spikes & is thereby killed : — Qu. : whether A. 
were authorised in fixing the dog-spears, or 
whether he were answerable to B. in an action on 
the case, for the injury done to his dog. — Deane 
v. Clayton (1817), 7 Taunt. 489 ; 1 Moore, C. P. 
203 ; 2 Marsh. 577 ; 129 E. B. 196. 

Annotations: — Consd. Jordin v. Crump (1841), 8 M. & W. 
782. Refd. Ilott v. Wilkes (1820), 3 B. & Aid. 304 ; 
Bird r. Holbrook (1828). 4 Bing. 628 ; Ponting v. Noakes, 
[1894] 2 Q. B. 281. MentdrXynch v. Nurdin (1841), 1 
Q. B. 29 ; Corby v. Hill (1858), 4 C. B. N. S. 556 ; Lowery 
v. Walker, [1910] 1 K. B. 173 ; Latham v. Johnson, 
11913] 1 K. B. 398 ; Hardy v. C.L. lty. (1920), 124 L. T. 
136. 


122. -.] — Declaration in case alleged, that 

deft, wrongfully <fe unlawfully set & concealed a 
dog-spear, same being an engine calculated to do 
grievous bodily harm, as well to the liege subjects 
of the Queen as to their dogs happening to run 
upon same, among the bushes near a public 
footway, running through a close of deft.’s ; by 
means whereof a dog of pltf.’s, with which he was 
going on foot along the footway, & which, by 
reason of a rabbit having crossed the footway 
in his view, had then, against the will of & unavoid- 
ably by pltf . , begun to pursue & was in pursuit of the 
rabbit, ran upon the dog-spear, & was wounded, etc. 
Plea, that deft. Bet & concealed the engine for the 
purpose of preserving his game, & of disabling 
& killing dogs that might come upon his close, 
lest they should pursue & destroy the game, 


whereof pltf. had notice : — Held : this plea was a 
good answer to the action : & it would have been 
so even without the allegation of notice. — J ordin 
r. Crump (1841), 8 M. & W. 782 ; 11 L. J. Ex. 
74 ; 5 Jur. 1113 ; 151 E. B. 1256. 

Annotations : — Refd. Ponting r. Noakes, [1894] 2 Q. B. 281. 

Mentd. Barnes v. Ward (1850), 9 C. B. 392 ; Corby v. Hili 

(1858), 4 C. B. N. S. 556 ; Bryan v. Eaton (1875), 40 J. I*. 

213 ; Clark v. Chambers (1878), 3 Q. B. D. 327 ; Lowery 

v. Walker, [1909] 2 K. B. 433. 

Setting man-traps & spring guns.] — See Criminal 
Law, Vol. XV., pp. 862, 863, Nos. 9468-9172. 

123. Seizing dog.l — Trespass will lie for taking 
a greyhound coursing a hare on deft.’s land. — 
Athill v. Corbet (1618), Cro. Jac. 463 ; 79 E. B. 
396. 

124. .] — The damage in respect of which 

trespassing animals may be distrained damage 
feasant is not confined to damage to the freehold, 
but includes injuries to other animals. 

It is laid down distinctly in Bolle’s “ Abridge- 
ment,” that you may distrain damage feasant 
anything animate or inanimate which is wrong- 
fully on the land of the distraining party & is 
doing damage there. It is there said that you may 
not only distrain a greyhound running after 
rabbits in a warren, but also ferrets or nets which 
a man has brought into the warren, & has been 
using for the purpose of catching rabbits (Cave, 
J.). — Boden v . Roscoe, [1894] 1 Q. B. 608 ; 58 
J. P. 368 ; 42 W. R. 445 ; sub nom. Roscoe r. 
Boden, 63 L. J. Q. B. 767 ; 70 L. T. 450 ; 10 
T. L. R. 317 ; 38 Sol. Jo. 291 ; 10 B. 173, D. C. 

Distress damage feasant generally, see Distress, 
Vol. XVIII., pp. 436 et seq. 

125. Killing dog — Chasing deer.] — A deer being 
in my land, I chased her with my dogs who pursue 
& kill her in the park ; the park owner may kill 
the dogs. — B arrington v. Turner (1681), 3 Lev. 
28 ; 83 E. R. 560. 

Annotation : — Refd. Protheroe v. Mathews (1833), 5 C. & 

P. 581. 

Gamekeeper’s powers .] — See Nos. 350-355, 

post . 


(1911). c. 95, do not apply to Indians 
when killing game on Indian reserva- 
tions. — E. t>. Edward (1916), 22 

B. C. R. 106. — CAN. 

PART V. 
g. Laying down of 


Interference with shooting .] — When pltf. 
had acquired for a term of years tho 
sole & exclusive right of hunting game 
over deft.’s farm, which was 400 morgen 
in extent & contained on it a hotel, & 
had at his own expense laid down a 
considerable number of pheasants & 
partridges, & now asked tor an interdict 


restraining deft, from laying down a 
racecourse on the farm & holding 
quarterly race-meetings, 8c it appeared 
that the course was laid down on a 

r rtion of the farm unsuitable to game, 
the evidenoe as to the disturbance 
of game by the one race -meeting 
already held was weak 8c conflicting : — 
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126. Forcibly preventing trespasser from tres- 
pass — Trespasser not using highway for purpose 
of passing along it.] — The Duke of It. was the 
owner of certain moors over which he had rights 
of shooting. These moors were intersected by 
certain highways the soil of which was vested in 
the duke as owner of the lands on each side 
adjoining the highways. Pltf. went on to part 
of the highway, not for the purpose of using the 
highway as one of the public, for passing & 
repassing, but for the express purpose of inter- 
fering with the duke’s right of shooting which 
right was being then exercised by certain of his 
friends. The duke’s keepers, in order to prevent 
that interference, seized pltf. & held him down 
until the shooting was over. In an action for 
assault, defts. pleaded justification, &, alter- 
natively, paid 5 s. into ct. as sufficient to satisfy 


pltf.’s claim. The jury at the trial found a general 
verdict for defts. ; — Held : the verdict & judgment 
in the action ought to be entered in favour of 
defts., upon the ground that pltf. was a trespasser, 
in that he was not using the highway for the 
purpose of passing & repassing along it according 
to the ordinary mode of user of a highway. — 
Harrison v, Rutland (Duke), [1893] 1 Q. B. 
142 ; 62 L. J. Q. B. 117 ; 08 L. T. 35 ; 67 J. P. 
278 i 41 W. R. 322 ; 9 T. L. R. 115 ; 4 R. 155, 
C. A. 

Annotations: — Reid. Hickman v. Malsey, [1900] 1 Q. B. 
752 ; Fitzhardingo v. Purcell, [1908] 2 Ch. 139. Mentd. 
Allen v. Flood, [1898] A. C. 1 ; Lusoombe v. G.W. lty., 
[1899] 2 Q. B. 313 ; London Land Tax (Jomrs. t>. C. L. Ry., 
[1913] A. C. 304. 

Arrest of trespasser.] — See Nos . 227, 234, 323- 
333, 335, 336, 339-341, post 


Part VI. — Remedies for Infringement of Rights. 


Sect. 1 . — CIVIL. 


Sub-sect. 1. — In General. 


127. Action for frightening away game — De- 
fendant not on owner’s property — Firing guns.] — 

An action on the case lies for discharging guns 
near the decoy pond of another, with design to 
damnify the owner by frightening away the wild- 
fowl resorting thereto, by which the wildfowl 
were frightened away & the owner damnified. — 
Keeble v. Hickeringill (1706), 11 East, 574; 
11 Mod. Rep. 130 ; Holt, K. B. 14 ; 3 Salk. 9 ; 
103 E. R. 1127 ; sub nom . Keble v. Hickeringall, 
Kel. W. 273. 


Annotations : — Distd. Hannarn v. Mockett (1824), 2 B. &c C. 
934. Apld. Ibbotson r. Peat (1805), 34 L. J. Ex. 118. 
Consd. Allen v. Hood, [1898] A. ( 3 . 1. Reid. Carrington v. 
Taylor (1809), 11 East, 571 ; Pannell v. Mill (1846), 3 C. B. 
625 ,* Rogers r. liajendro Butt (1860), 8 Moo. Ind. App. 103; 
Mogul S.S. Co. r. McGregor, Gow, [1892] A.C. 25 : Quinn 
v . Leathern (1901), 70 L. J. P. C. 76 ; The Tubantia, 
[1924] P. 78. Mentd. Lumley r. Gye (1853), 22 L. J. Q. B. 
463 ; Trollope v. London Building; Trades Federation 
(1895), 11 T. L. R. 228 ; Piatt v. British Medical Assocn., 
[1919] 1 K. B. 244. 


128. -.] — Fii-ing at wildfowl to 
kill & make profit of them, by one who was at the 
time in a boat on a public river or open creek, 
where the tide ebbs & flows, so near to an ancient 
decoy on the shore, about 200 yards as to make 
the birds there take flight ; deft, having before 
fired at a greater distance from the decoy, which 
brought out some of the birds from thence ; though 
he did not fire into the decoy pond ; is evidence 
of a wilful disturbance of & of damage to the decoy, 
for which an action on the case is maintainable 
by the owner. — Carrington v. Taylor (1809), 2 
Camp. 258 ; 11 East, 571 ; 103 E. R. 1120. 
Annotations : — Refd. Hannam v. Mockett (1824), 4 Dow. & 

Ry. K. B. 518 ; Rogers v. liajendro Dutt (1860), 13 Moo. 

P. C. C. 209 ; Ibottson v. Peat (1865), 3 H. & C. 644 ; 

Mogul S.S. Co. v. McGregor, Gow (1891), 66 L. T. 1 : 

Allen v. Hood, U898] A. < 7 . 1 ; Quinn v. Leathern (1901), 

70 L. J. P. C. 70 ; The Tubantia, [1924] P. 78. 

129. & rockets.] — An in- 
dividual has a perfect right to allure game from 


off the land of an adjoining proprietor on to his 
own, & the party thus aggrieved has no right 
to commit a nuisance by firing off guns & rockets, 
& making other noises upon his own land, in order 
to drive off & scare away from his neighbour’s 
land the game allured from his own, but is liable 
to an action for so doing. — Ibottson v. Peat 
(1865), 3 H. & C. 644 ; 159 E. R. 684 ; sub nom . 
Ibbotson v. Peat, 6 New Rep. 124 ; 34 L. J. 
Ex. 118 ; 12 L. T. 313 ; 29 J. P. 344 ; 11 Jur. 
N. S. 394 ; 13 W. R. 691. 

Annotation : — Refd. Allen v. Hood, 11898] A. C. 1. 

130. Action for trespass — When maintainable — 
Killing rabbits.] — Sutton v. Moody, No. 25, 
ante. 

131. Taking away dead game — 

Pursued on to defendant’s property.] — Church- 
ward v. Studdy, No. 26, ante. 

132. Prior proceedings before magis- 
trate — Game Act, 1831 (c. 32), s. 46.] — Robinson 
v. Vaughton, No. 81, ante . 

133. -.] — B. is a track of inclosed 
pasture land within the manor of X. in the county 
of W. B. had been from time immemorial sub- 
ject to eighty customary rights called cattlegatcs. 
Pltf. was lord of the manor of X. Deft, was 
seised of certain cattlegates as a customary estate 
of inheritance. Pltf. was also owner of a cattle- 
gate which came to his predecessor, as lord of the 
manor, by seizure quousque for nonpayment of a 
fine. B. is separated from B. waste by a fence which 
the cattlegate owners kept in repair with stones 
got from B. & from the adjoining waste. Each 
cattlegate gave the owner thereof a right of 
depasturing on B. a certain number of cattle & 
sheep from May 26 to Apr. 24, but neither cattle 
nor sheep were allowed to pasture there between 
Apr. 24 & May 26. An alteration had been made 
in the time of stinting by substituting May 26 
for June 1 ; but it did not appear that the lord 
of the manor had any notice of the alteration, & 


2/eId ; there was nothing to show that bo to disturb the game permanently, quently, the interdict must be refused, 

the inevitable oonsequenoe of making & pltf . had not proved t-hat any damage — O'Brien v. Hansen & Schrader 

the racecourse & holding races must had actually boon suffered, k, con se- (1896), 10 E. D. C. 153.— S. AF. 
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the ct. rolls did not contain any mention of stint- 
ing. The whole of the cattle & sheep depastured 
B. in common. A frithman was appointed by 
the cattlegate owners, whose duty it was to take 
care that B. was properly stinted, & he was re- 
munerated for his trouble by the cattle owners. 
A cattlegate owner having a house within the 
manor had also a right to cut peat for consump- 
tion in his house. By a private Act, authority 
was given to the lord of the manor to enfranchise 
any copyhold or customary messuages, cottages, 
lands, tenements, or hereditaments, parcel of the 
manor ; & several cattlegates were enfranchised 
under this Act ; but there was no distinction in 
point of enjoyment between the enfranchised & 
the customary cattlegates. From time im- 
memorial the cattlegates had been held of the 
lord of the manor as customary estates of inheri- 
ance by payment of fine certain, rents of small 
amount being payable annually for each cattle- 
gate ; & under dues, duties, suits, & services or 
right accustomed. On the death of a cattlegate 
owner, the cattlegate descended by custom to the 
heir-at-law, who was admitted at the lord’s ct., 
when he paid a fine. The cattlegates also passed by 
customary deed, followed by admittance at the next 
lord’s ct., or out of ct. by the steward of the manor. 
The deed was brought into ct. by the alienee, & 
was presented by the jury or homage. A fine 
was payable on the admittance, but there was no 
heriot due. On the death of the lord of the manor, 
the owners of cattlegates could be compelled by 
the custom to be admitted by the new lord, & 
to pay a fine. The lord was entitled to seize 
quousque for nonpayment of fines. On aliena- 
tion by a feme covert , the woman was examined 
apart from her husband. The lords of the manor 
had always searched for, pursued, & killed grouse 
& other game on B., no other person having 
claimed to do so, or ever having done so except 
by their licence. Since 1819, the lords of the 
manor had preserved the game. In an action 
by pltf. against deft, for shooting on B. without 
pltf.’s permission, the first count was trespass for 
entering pltf.’s close & killing grouse & other game 
there ; the second, trover for grouse of pltf. ; the 
third, case for the disturbance of pltf.’s exclusive 
right of shooting grouse on B. Deft, pleaded : first, 
not guilty to the whole declaration ; secondly, 
to the first count, that the land was not the land 
of pltf., thirdly, to the first count, that the land 
was deft.’s soil & freehold ; fourthly, to third 
count, a traverse of pltf.’s exclusive right as 
claimed ; upon which issues were joined. Pro- 
ceedings in error having been taken on a special 
case stating the above facts: — Held: (1) the 
cattlegates gave the owners no right to the posses- 
sion of the soil, but the ownership of the soil 
remained in the lord of the manor, subject to the 
right of several pasture upon it by the cattlegate 
owners, & consequently the lord might maintain 
trespass against a cattlegate owner for sporting 
over it without permission ; & on those pleadings 
pltf. was entitled to judgment on the first & second 
counts ; (2) the facts stated did not warrant a 
judgment for pltf. on the third count. — Rigg v. 
Lonsdale (Earl) (1857), 1 H. & N. 923 ; 20 
L. J. Ex. 190 ; 28 L. T. O. S. 372 ; 21 J. P. 228 ; 
150 E. R. 1475 ; sub nom. Lonsdale (Earl) v . 
Rigg, 3 Jur. N. S. 390 ; 5 W. R. 355, Ex. Ch. 
Annotations: — As to (1) Folld. Blades v. Higgs (1865), 20 
C. B. N. S. 214. Retd. Bruoe v. Helliwoll (I860), 5 H. & 
N. 609 ; Read v. EdwardB (1864), 17 C. B. N. S. 245 ; 
Bird v. G. K. Ry. (1865), 13 W. R. 989 ; R. v. Townloy 
(1870), L. R. 1 C. C. R. 315 ; Fitzhardinge v. Purcell, 
[1908] 2 Ch. 139. 


Trespass by dog.]— See Animals, 
Vol. II., p. 227, Nos. 181-187. 

134. -Who liable — Defendant leading others 
on to plaint! ft’s land — Defendant himself remaining 
oft land.] — Where a person goes out sporting 
with his friends, & purposely leads them on to 
another’s land, he is equally guilty of a trespass, 
although he may remain off the land whilst his 
friends go on it. — Hill v. Walker (1800), Peake, 
Add. Cas. 234, N. P. 

135. Damages — Aggravation.] — In tres- 
pass for breaking & entering pltf.’s closes, & 
sporting there, under circumstances of aggrava- 
tion, the jury gave £500 damages. The ct. 
refused to reduce them, though pltf. had sustained 
no actual pecuniary damage. — Merest v. Harvey 
(1814), 5 Taunt. 442 ; 1 Marsh. 139; 128 E. U. 
761. 

Annotations: — Reid. Price v. Severn (1831), 7 Bing. 316; 
Whitwham v. Westminster Brymbo Coal & Coke Co., 
[1896] 1 Ch. 894 ; Fiolden v. Cox (1906), 22 T. L. R. 
411. Mentd. Spence v. Rogers (1843), 12 L. J. Ex. 252. 

Sec, generally. Damages, Vol. XVII., pp. 120 
et scq. 

.] — See, generally, Trespass. 

136. Action of trover — When maintainable.] — 

Rigg v. Lonsdale (Earl), No. 133, ante . 

137. .] — Blades v. Higgs, No. 1, 

ante. 

.] — See, generally, Trover. 

Injunction — At Instance of shooting tenant.] — 

See Nos. 89, 91, 99, 102, ante . 


Sub-sect. 2. — Defences. 

See Game Act, 1831 (c. 32), s. 30 ; &, generally * 
Real Property ; Trespass. 

138. Leave & licence — Defence of leave & 
licence from tenant — Not supported by leave from 
landlord.] — If pltf. is tenant of A., & has agreed 
that A. shall give three persons licence to sport 
over the lands, & deft, has such a licence from A., 
such a licence will not support the plea of leave 
& licence by pltf. — Hayward v. Grant (1825), 
1 C. & P. 448, 077. 

139. Must precede trespass — Bond fide 
belief that licence granted.] — A complaint of 
trespass in pursuit of game, under Game Act, 
1831 (c. 32), s. 30, need not be made by a person 
having an interest in the land. The leave & 
licence of the occupier, to be an answer to such 
complaint, must precede the act of trespass. 
Scmble : the party trespassing is not the less 
guilty of the offence because he bond fide believes 
that he has the licence of the occupier to shoot 
over the land. 

The third question is whether the ex post fa>eto 
leave & licence would form a condonation of the 
offence, & be held to revert back to the time of 
the alleged trespass. That I think must also be 
answered in the negative (Williams, J.). 

It is evidently a trespass whether there be 
metis rea or not (Williams, J.). — Morden v. 
Porter (1800), 7 C. B. N. S. 641 ; 29 L. J. M. C. 
213 ; 1 L. T. 403 ; 25 J. P. 263 ; 8 W. R. 262 ; 
141 E. R. 907. 

Annotations : — Coned. Dickenson v. Fletcher (1873), L. R. 

9 C. P. 1. Reid. Legg v. Pardoe (1860), 9 C. B. N. S. 

289 ; Loatt v. Vino (1861), 30 L. J. M. C. 207 ; Kenyon 
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Sect . 1. — Civil: Sub-sect. 2. Sect. 2: Sub-sect. 1, 


v. Hart (1865). 29 J. P. 260 ; Adams v. Masters (1871), 

24 L. T. 602 ; Dickinson v. Fletcher (1873), 43 L. J. M. C. 

25 ; R. v. Prince (1875), L. R. 2 C. C. R. 154 ; Watkins 

v. Major (1875), L. R. 10 C. P. 662 ; Sberras r. De Rutzcn, 

[1895] 1 Q. B. 918. 

140. Act must be strictly within licence— 
Leave to hunt rabbits — Coursing hare.] —By Game 
Act, 1831 (c. 32), s. 30, if any person trespass in 
the daytime in pursuit of game, he shall on con- 
viction forfeit £5, “ provided always that any 
person charged with any such trespass shall be 
at liberty to prove by way of defence any matter 
which would have been a defence to any action 
at law for such trespass,” Applt. received leave 
from the wife of the occupier to hunt rabbits, 
& then coursed a hare. The sporting rights were 
not in the occupier : — Held : applts. had not 
brought themselves within the proviso, & it was 
not until they had done so that it was necessary 
to prove strictly, e.g. by producing the deed, 
that the landlord had the right as against the 
occupier to take game. 

Qu. : whether the wife could give such leave 
as she had. — Taylor v. Jackson (1898), 78 L. T. 
555 ; 62 J. P. 424 ; 19 Cox, C. G. 62, D. C. 

Compare No. 297, post. 

Revocation of licence.] — See Trespass. 


Sect. 2.— CRIMINAL. 

Si'r-sect. 1. — Proceedings for Poaching. 

A. Poaching by Day . 

(a) What constitutes Offence . 

Sec Game Act, 1831 (c. 32), s. 30. 

141. Whether mens rea essential.l — Mokden 
v. Porter, No. 139, ante. 

142. -.] — It is not sufficient to oust the 
jurisdiction of the justices in regard to a charge 
of trespass in pursuit of game under Game Act, 
1831 (c. 32), that there is an honest claim of right 
if such claim is absurd & impossible in point of 
law. The question is whether a reasonable claim 
of right is involved, & not one of mem rea , inas- 
much as the statute is not a mere criminal statute, 
but is intended for the protection of the peculiar 
rights of those entitled to shoot game. — Watkins 
v. Major (1875), L. K. 10 C. P. 662 ; 44 L. J. M. C. 
164 ; 33 L. T. 352 ; 39 J. P. 808 ; 24 W. R. 164. 
Annotations: — Apld. Mann v. Nurse (1901), 17 T. L. R. 

669. Consd. Dickinson t>. Ead (1914), 111 L. T. 378. 

Retd. Watkins v. Smith (1878), 38 L. T. 525 ; R. t>. 

Tolson (1889), 23 Q. B. D. 168 ; Philpot v. Bugler (1890), 

54 J. P. 646. 

143. “ Entering & being upon any land ” — 
One offence only.] — In a conviction for a trespass 
in the daytime under Game Act, 1831 (c. 32), 
8. 30, the words “ enter & be ” constitute only 
one offence. — R. v. Mellor (1833), 2 Bowl. 173 ; 
1 Nev. & M. M. C. 264. 

144. What amounts to — Question of fact.] 

— Dyer v. Park (1874), 38 J. P. Jo. 294. 


145. Sufficiency of evidence.] — G. 

was charged under Game Act, 1831 (c. 32), s. 30, 
with unlawfully trespassing in the daytime in 
pursuit of game. A report of a gun was heard 
proceeding from the land which was a wood, & 
G. was seen almost immediately to come out of 
the wood with a gun & three dogs, & run off. 
There was no direct evidence tliat he was seen 
in the wood in actual pursuit. The justices 
refused to commit, holding the evidence not to 
be legal : — Held : the justices were wrong, & 
there was legal or admissible evidence. — Bur- 
rows v. Gillingham (1893), 57 J. P. Jo. 357. 

146. Whether personal entry essential 

— Employing or assisting persons actually entering.] 
— Qu. : whether, under Night Poaching Act, 
1828 (c. 69), s. 19, or Game Act, 1831 (c. 32), 
s. 30, a party can be convicted of entering or being 
upon land for the purpose of poaching, if he does 
not himself go upon the land, but is on an adja- 
cent close, employing, assisting, & in company 
with, those who actually enter. — R. v. Scotton 
(1844), 5 Q. B. 493 ; 1 Bav. & Mer. 501 ; 1 New 
Sees. Gas. 27 ; 13 L. J. M. C. 58 ; 2 L. T. O. 8. 
327 ; 8 J. P. 409 ; 8 Jur. 400 ; 114 E. R. 1335. 
Annotations : — Mentd. R. v. Berry (1859), 28 L. J. M. C. 

86 ; R. v. Hughes (1879), 4 Q. B. D. 614. 

147. Sending dog on land.] — 

P. was in the day time on a public road, carrying 
a gun & accompanied by a dog. The land on both 
sides of the road was the property of B., who was 
also lord of the manor ; & on one side of the road 
was a cover in the actual occupation of B. P. 
waved liis hand to the dog, which entered the 
cover ; a pheasant flew out across the road ; & 
P., being on the road, fired at it, & missed it. P. 
was convicted by two justices, under Game Act, 
1831 (c. 32), s. 30, of committing a trespass, by 
being, in the daytime, on land in the occupation 
of 13. in search of game. On appeal, a case was 
reserved in which the question for this ct. was, 
whether the evidence supported the conviction : 
— Held : (1 ) the road was land in the occupation 
of B., subject to the right of way in the public, 
<&; there was evidence that P. was not on the road 
in exercise of the right of way, but for another 
purpose, namely in search of game, & so was 
a trespasser, which was sufficient to support the 
conviction ; (2) the sending in the dog into the 
cover, though a trespass by P., would not by itself 
justify a conviction, the statute requiring a per- 
sonal trespass. 

I think that the construction of the sect. [Game 
Act, 1831 (c. 32), s. 30] is that there must be a 
personal entering & being on the land (Lord 
Gampbell, O.J.). — R. v. Pratt (1855), 4 E. & 
B. 800 ; Bears. G. C. 502 ; 3 C. L. R. 686 ; 24 
L. J. M. C. 113 ; 25 L. T. O. S. 65 ; 19 J. P. 578 ; 

1 Jur. N. S. 681 ; 3 W. R. 372 ; 119 E. R. 319, 
0. C. R. 

Annotations : — As to (1) Folld. Mayhew v. Wardley (1863), 
14 C. B. N. S. 550 . Conad. 8t. Mary. Newington v. Jacobs 
(1871), L. R. 7 Q. B. 47 ; Harrison v. Rutland, [1893] 

1 Q. B. 142. Reid. Morden v. Porter (1860), 7 O. B. N. S. 
641 ; Brown v. Turner (1862), 13 C. B. N. S. 485 ; Kenyon 
v. Hart (1865), 6 B. & S. 248 ; Hickman v. Maisey, [1900J 
1 Q. B. 752. As to (2) Folld. Pratt t>. Martin, [1911] 2 
K. B. 90. Reid. Read v. Edwards (1864), 17 C. B. N. S. 
245. Generally , Reid. Ibbotson v. Peat (1865), 12 L. T. 
313. Mentd. Morant v. Chamberlain (1861), 30 L. J. Ex. 
299 ; Allen v. Hood, [1898] A. C. 1. 


PART VI. SECT. 2, SUB-SECT. 1.— 
A. (a). 

141 1. Whether mens rea essential .] — 
In order to constitute an offence under 
Game Act, 1890 (No. 1095), s. 15, the 


person charged must be knowingly & 
intentionally trespassing on the land 
of another in search or pursuit of 
game. — Moffatt v. Hassett, [1907] 
V. L. R. 515.— AUS. 


h. In search or pursuit of game .] — 
A person orossing the land of another 
merely with the object of reaching a 
place at which he intends to search 
for or pursue game is not trespassing 
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148. -.] — By Game Act, 
1831 (c. 32), s. 30, “ If any person whatsoever 
shall commit any trespass by entering or being 
. . . . upon any land in search or pursuit of 
game ” he shall be guilty of an offence : — Held : 
a personal entry upon the land by deft, was 
necessary to satisfy the terms of the sect., & it 
was not enough to send a dog on to the land in 
search or pursuit of game. — Pratt v. Martin, 
[1911] 2 K. B. 90 ; 80 L. J. K. B. 711 ; 105 L. T. 
49 ; 75 .T. P. 328 ; 27 T. L. R. 377 ; 22 Cox, 
0. 0. 442, D. 0. 

149. Killing game from highway.] — 

R. v. Pratt, No. 147, ante . 

150. .] — Unlawfully using a 

highway* the soil of which belongs to a private 
owner, for the purpose of killing game, is a tres- 
pass in pursuit of game within Game Act, 1831 
(c. 32). — Mayhew v. Wardley (1863), . 14 

0. B. N. S. 550 ; 2 New Rep. 325 ; 8 L. T. 504 ; 
143 E. R. 501. 

Annotations : — Apld. Pratt v. Martin (1911), 27 T. L. B. 

377. Reid. It. v . Littlechild (1871), L. It. 6 Q. B. 293. 

151. Person shooting from his own 
land game on land of another — Entry on other’s 
land to retrieve game shot.]— If a man, standing 
on his own land, shoots game on the land of 
another, where he has no right to shoot, & then 
goes & picks it up, that is such an entering <fc 
being upon land in search or pursuit of game as 
to bring it within Game Act, 1831 (c. 32), s. 30. 
A., having a licence to kill game & a right to sport 
on the land of B., whilst standing on B.’s land, 
shot a pheasant in an adjoining close, over which 
C. had the exclusive right of shooting, & then 
entered the close & picked up the bird. On infor- 
mation laid before justices, they dismissed the 
case on two grounds, the first of which was that 
the act did not constitute a trespass within 
sect. 30 : — Held : the justices were wrong, & they 
ought to have convicted, as the shooting & the 
picking up were one continuous act within the 
above clause of the statute. 

Qu. : whether the bird, being dead, was game 
within sect. 30, so as to bring the entry & picking 
up the dead bird within it. — Osbond v . Meadows 
(1802), 12 C. B. N. S. 10 ; 31 L. J. M. C. 238 ; 
0 L. T. 290 ; 26 J. P. 439 ; 8 Jur. N. S. 1079 : 
10 W. R. 537 ; 142 E. R. 1044. 

Annotations: — Distd. Kenyon v. Hart (1805), 6 B. & S. 

249. Refd. Horn v. Raino (1898), 78 L. T. 654. 

152. Bird rising on 
shooter’s land.] — Game Act, 1831 (c. 32), s. 30, 
which imposes a penalty for trespass in search 
or pursuit of game, means in search or pursuit of 
live game. A. standing on his own land, a 
pheasant rose up on it, & flew to the close of B. 
A. fired a gun & struck it while over that close, 
whereupon the bird fell dead, & A. entered & 
picked it up : — Held : this was not a trespass in 
search or pursuit of game within above Act, 
unless the facts were such as to show that the firing 
at the bird, the entry on the close of B., & the 
picking up of the bird, all formed part of one 
continuous transaction. — Kenyon v. Hart (1865), 
6 B. & S. 249 ; 5 Now Rep. 402 ; 34 L. J. M. C. 


87 ; 11 L. T. 733 ; 29 J. P. 260 ; 11 Jur. N. S. 
602 ; 13 W. R. 406 ; 122 E. R. 1188. 

Annotation : — Mentd. Clifton v. Bury (1887), 4 T. L. R. 8. 

153. -.] — T., one of a 
party, shooting pheasants, saw pheasants that 
had been shot fall into the wood of S. adjoin- 
ing. Two days afterwards, T. went into S.’s 
wood to pick up the pheasants, believing them 
to be dead. T. being summoned under Game Act, 
1831 (c. 32), s. 30, for trespassing in pursuit of 
game : — Held : as the game was dead there could 
be no offence of searching for it, & T. was not 
liable for any such offence. — T anton v. Jervis 
(1879), 43 J. P. 784, D. C. 

154. Bird not retrieved at 

once.] — A person who, being on his own land, 
shoots at & kills a grouse which is on the land of 
another, but does not at the time enter such land 
to pick the bird up, commits a trespass by enter- 
ing land in pursuit of game within Game Act, 1831 
(c. 32), s. 30, if some hours after the bird was 
killed he enters such land & searches for it, even 
although prior to such entry the dead bird was 
removed from the land by another person. — 
Horn v. Raine (1898), 67 L. J. Q. B. 533; 78 
L. T. 654 ; 62 J. P. 420 ; 19 Cox, C. 0. 119, D. C. 

155. “ In search or pursuit of game ” — Must be 
live game.] — Osbond v. Meadows, No. 151, ante . 

156. .] — Kenyon v . Hart, No. 152, 

ante. 

157. -Tanton v. Jervis, No. 153, 
ante. 

158. Intention to kill at time unnecessary.] 

— In order to support a conviction under Game 
Act, 1831 (c. 32), s. 30, for trespassing in the day- 
time in search or pursuit of game, it is not neces- 
sary to prove that the searching & pursuing was 
with the intention to kill at the time. — Stiff v. 
Biluington (1901), 84 L. T. 467 ; 65 J. P. 424 ; 
49 W. R. 486 ; 17 T. L. R. 430 ; 45 Sol. Jo. 448 ; 
19 Cox, C. C. 680, D. C. 

159. “ Aiding & abetting ” poacher — Person 
from highway assisting poacher — Summary Juris- 
diction Act, 1848 (c. 43), s. 5.] — A. & B. were 
driving along a turnpike road in a trap, on their 
way to shoot on their sister’s land. A. stopped 
the trap, & B. got out, went on to some land 
adjoining the road, shot a hare, brought it back, 
& gave it to A., who remained in the trap. B. 
was convicted before justices of trespassing in 
pursuit of game : — Held : there was ample evi- 
dence for the justices to convict A. on an informa- 
tion, charging him under above sect, with “ aiding 
& abetting B. to commit the said offence.” — 
Stacey v. Whitehurst (1865), 18 C. B. N. S. 
344 ; 5 New Rep. 368 ; 34 L. J. M. 0. 94 ; 11 
L. T. 710 ; 29 J. P. 136 ; 13 W. R. 384 ; 144 
E. R. 477. 

Annotations: — Mentd. Du Cros v. Lamboume, [1907] 1 

K. B. 40 ; Gould v. Houghton, [1921] 1 K. B. 509. 

(5) Defences . 
i. Claim of Right. 

160. Ouster of jurisdiction — General rule.] — 

(1) A conviction under Game Act, 1831 (c. 32), 


in searoh or pursuit of game within 
Game Aot, 1890 (No. 1095), s. 15 — 
Moffatt V . Hassett, [1907] V. L. R. 
515.— AUS. 

k. Dog sent into field to retrieve — 
Animal unable to escape .} — Nicoll v. 


Straohan (1912), 50 Sc. L. R. 120. — 
SOOT. 

PART VI. SECT. 2. SUB-SECT. 1.— 
A. (b) i. 

1. Authorised, person acting ille- 


gally — Shooting pheasants in close 
season .] — Applt., a gamekeeper, as a 
common informer, prosecuted reap., for 
trespass in pursuit of game under 27 
Geo. 3, o. 35. Resp. was found on the 
lands of L. to whom the game rights 
belonged, with a dog 3c gun, 3c resp. 
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Gamk. 


Sect, 2. — Criminal: Sub-sect, 1, A. ( b ) i .] 

8. 30, & Summary Jurisdiction Act, 1848 (c. 43), 
s. 23, against four defts. for trespass in pursuit 
of game, contained an order that, “ if the said 
several sums,” being the penalty & costs of con- 
viction before awarded to be paid by each deft. 
“ be not paid on or before Nov. 10 instant, we 
adjudge each of them the said,” (names of defts.) 
“ to be imprisoned ” “ for the space of one month, 
unless the said several sums & the costs & charges 
of conveying each of them, the said ” (names of 
defts.) “ so making default, to the said common 
gaol, shall be sooner paid.” By Game Act, 1831 
(c. 32), s. 30, it is provided “ that any person 
charged with any such trespass shall be at liberty 
to prove, by way of defence, any matter which 
would have been a defence to an action at law 
for such trespass.” At the hearing before the 
justices, a bond fide claim of title to the land was 
set up on behalf of defts., but no evidence was 
offered of the actual existence of any dispute, 
or of any title in the person under whom (lefts, 
claimed : — Held : the conviction was bad, for it 
adjudicated each deft, to be imprisoned for one 
month, unless the costs & charges of conveying 
all to gaol should be sooner paid, & it was not 
in the form authorised by Summary Jurisdiction 
Act, 1848 (c. 43), s. 17, or to the like effect. 

Scnible : (2) the general rule is that, in case of 
summary convictions, justices have jurisdiction 
to determine whether the claim to title to real 
property is set up bond fide , but, if it is bond fide 
set up, they have no jurisdiction to proceed 
further in the matter, & the proviso in Game Act, 
1831 (c. 32), s. 30, does not give justices juris- 
diction, upon a charge of trespass in pursuit of 
game, to determine a claim of title to land against 
the wish of defts. — R. v, Cridland (1857), 7 
E. & B. 853 ; 27 L. J. M. C. 28 ; 29 L. T. O. S. 
210 ; 3 Jur. N. S. 1213 ; 5 W. R. 679 ; 119 E. R. 
1463 ; sub nom. R. r. Bacon, R. v. Cridland, 
21 J. P. 404. 

Annotations: — As to (2) Distd. Mordcn v. Porter (1860), 

7 C. B. N. S. 641. Leatt v. Vine (1861), 30 L. J. M. C. 
207. Consd. Cornwell v. Sandora (1862), 3 B. & S. 206. 
Refd. Ex p. Whittaker (1859), 23 J. P. Jo. 84 ; Legg v. 
Pardoe (1860), 9 C. B. N. S. 289 ; Williams v. AdamB 
(1862), 2 B. & S. 312 ; Hudson r. Macltae (1863), 4 
B. & S. 585 ; K. v. Stimpson (1863), 4 B. & S. 301 ; Baby 
r. Seed (1864), 29 J. P. 37 ; R. r. Fairer (1866), 7 B. & 
S. 554 ; Watkins v . Major (1875), 44 L. J. M. C. 164 ; 
Bimic v. Marshall (1876), 35 L. T. 373 : Penwarden r. 
Palmer (1894), 10 T. L. It. 362 ; R. v. French, 11902] 

1 K. B. 637. Generally, Mentd. R. t\ Walker (1881), 
45 J. P. 682. 


161. .] — Justices have no power to 

entertain a complaint for an alleged trespass in 
pursuit of game, under Game Act, 1831 (c. 32), 
s. 30, where deft, sets up a bond fide claim of right ; 
& of this the justices are the judges. — Legg v. 
Pardoe (1860), 9 C. B. N. S. 289 ; 30 L. J. M. C. 
108 ; 3 L. T. 371 ; 25 J. P. 39 ; 7 Jur. N. S. 499 ; 
9W. R. 234; 142 E. R. 113. 


Annotations: — Distd. Philpot v. Bugler (1890), 54 J. P. 
646. Refd. Brigstocke v. Rayner (1875), 40 J. P. 245. 
Mentd. Parker v. Green (1862), 2 B. & S. 299. 


162. .] — Resp. laid an information 

against applt. under Game Act, 1831 (c. 32), 
s. 30, for trespassing in pursuit of game. At the 
hearing he gave evidence that the lords of the 


manor had in the year 1815 granted the right of 
shooting, down to the present time, & that he was 
then renting the shooting of them. On the part 
of applt. it was alleged that he had a lease from 
the lords of the manor of the lands said to be 
trespassed upon, dated 1859, in which* there was 
no reservation of a right to the game, & that the 
alleged trespass was committed in the assertion 
of his right to the game. The justices having 
convicted applt. : — Held : under the circumstances 
the claim of right having been bond fide made, 
the jurisdiction of the justices was ousted. — 
Adams v. Masters (1871), 24 L. T. 502 ; 35 J. P. 
644. 

163. .] — Applt., tenant of a farm 

under a lease which reserved the game to the 
lessor, but did not expressly say that it did so 
exclusively, shot three hares in the presence of 
the keeper to assert his right. He set up this 
claim of right on the hearing of an information 
against him before the justices, & alleged that it 
ousted their jurisdiction. They found that the 
claim was not bond fide , because he had a copy 
of the lease, & convicted him : — Held : this find- 
ing as to applt-.’s bona fides was not conclusive, 
because there was no evidence that his claim was 
made maid fide , & as he asserted his claim of right 
the magistrates had no jurisdiction to hear the 
information. — Lovesy v. Stallard (1874), 30 
L. T. 792 ; 38 J. P. 391. 

Annotation : — Mentd. R. r. Nat Bell Liquors, [19221 2 

A. C. 128. 

164. -.] — Applt., a gamekeeper in the 
service of an alleged assignee of the right of shoot- 
ing over resp.’s land, was charged with trespassing 
on resp.’s land in search of game. * Resp., who 
was the tenant of the land, contended that the 
right of shooting had not been reserved by his 
landlord, & that even if it had, it had not been let 
to applt. ’s employer : — Held : applt. had set up 
a bond fide claim of right, <fc the jurisdiction of 
the justices having thereby been ousted they had 
had no power to convict. — R. v . Loader (1885), 

2 T. L. R. 161, D. G. 

165. B. was tenant of lands, 
there being no reservation of game, by the land- 
lord, & B. let the land to A. to get & cut the hay, & 
both B. & A. gave leave to P. to shoot game 
over the land. P. was convicted under Game 
Act, 1831 (c. 32), s. 30, of trespassing in pursuit : 
— Held : the justices were wrong, for the whole 
right to the game was in B. & A., & P. having the 
leave & authority of both had a good claim of 
right to the rabbits. — Pochin v. Smith (1887). 
52 J. P. 4 ; 3 T. L. R. 647, D. C. 


166. — R. v . Trevor (Lord) (1888), 

4 T. L. R. 254, D. C. 


167. .] — In cases of summary con- 

viction for trespass in pursuit of game, justices 
have jurisdiction to determine whether a claim 
is bond fide set up ; if it is, they have no juris- 
diction to proceed further in the matter. — Pen- 
warden v. Palmer (1894), 10 T. L. R. 362, 
D. C. 


168. .] — Held: resp., who was 

charged with trespassing in pursuit of game, had 


had shot a pheasant on L.’b lands. 
The pheasant was illegally shot, as it 
was the close season. On being chal- 
lenged, resp. stated he had “ the right 
to shoot there ” & would do so again. 
L. was not called to disprove per- 


mlsslon °r authority to resp. to enter 
the lands ; — Held : there was evidence 
to support the complaint, it could not 
be presumed that the oooupier of the 
lands would authorise illegality, & 
reaps, act in shooting the pheasant 


was admittedly illegal. — G lesson v . 
Hurley, 11916] 2 I. R. 180.— IR. 

m. Demise of shooting rights to 
coursing club — Trespass by authorised 
person ignorant of demise.}— -A. demised 
to a coursing club the exclusive right 
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reasonable ground for believing that he had a right 
to shoot upon the land in question, & the juris- 
diction of the justices was ousted. — M ann v. 
Nurse (1901), 17 T. L. B. 509, D. C. 

169. Claim prlmfi facie Impossible in law.] 

— S. being summoned before justices for tres- 
passing in pursuit of game, bond fide set up a claim 
of right, that as gamekeeper of the lord of the 
manor, of which the place in question was a 
customary tenement, ho had for forty years & 
upwards without challenge pursued the game 
there for the lord’s benefit : — Held : as the claim 
of right was not impossible in point of law, the 
justices ought to have waived their jurisdiction. 
— Stewart v, Fell (1800), 30 J. P. 294. 

170. — .] — Watkins v, Major, No. 112, 

ante, 

171. .] — F. obtained under seal a 

licence of the Duke of Cornwall to enter on certain 
commons of Devon, situate in the parish of B., 
& form a rabbit warren there. N. was the tenant 
of a farm in the parish of B., & after notice not to 
shoot in the warren, shot a rabbit in F.’s warren, 
in the parish of B., in order to raise the question 
of right. N., being summoned for unlawfully 
killing the rabbit in a warren, produced an ancient 
charter purporting to allow those holding lands 
near the Forest of Dartmoor, in Devon, to take 
hares, etc., outside the forest, & some evidence 
of user for commoners was given : — Held : on 
the claim of right set up by N., the justices ought 
to have declined jurisdiction, as it could not be 
said that the claim was impossible in point of 
law. — Newcombe v. Fewins (1870), 41 J. P. 
581, D. C. 

172. Whether mere bona fide belief In exist- 

ence of right sufficient — Belief unreasonable.] — 

Watkins v. Major, No. 142, ante, 

173. & unsupported by evi- 
dence.] — Applts. were charged before justices 
under Game Act, 1831 (c. 32), s. 30, with tres- 
passing in pursuit of conies, & were proved to have 
shot rabbits on land which one of applts. claimed 
to be his property. They called witnesses who 
stated that applt. purchased the land adjoining 
that occupied by the informant, & that close to 
this particular spot the persons from whom he 
purchased had been accustomed to stack timber. 
It was, however, shown on the informant’s part 
that, by a plan attached to the conveyance of 
the land to the persons from whom applt. pur- 
chased, this particular spot was a long way out- 
side the boundary of the land conveyed. The 
justices decided that applt. ’s claim was un- 
founded & unsustainable, & that although it 
might have been made bond fide , it was not reason- 
able, & was not supported by evidence ; & they 
therefore convicted applts. Upon a case stated : 
— Held : this was not a claim of right sufficient 
to oust the jurisdiction of the justices. — Watkins 
v. Smith (1878), 38 L. T. 525 ; 42 J. P. 408 ; 20 
W. R. 092, D. C. 

Annotation .* — Refd. Burton v. Hudson, [1909] 2 K. B. 

564. 

174. -.] — Brigstocke v, Rayner, 
No. 70, ante, 

175. Claim merely colourable.] — Upon 

an information under Game Act, 1831 (c. 32), 


s. 30, for a trespass in search of game on land in 
the occupation of the lord of the manor, deft, 
asserted that the land was not, as alleged by the 
informant, common or waste land within the 
manor, but was land vested in the inhabitant 
householders of certain parishes under an in- 
closure award, & claimed a prescriptive right to 
kill game on the land, but did not show that he 
was an inhabitant householder of either of those 
parishes. The justices convicted deft. ; & in a 
case, stated under Summary Jurisdiction Act, 
1857 (c. 43), set out the evidence upon which 
they decided that the land was waste or common 
of the manor, & found tliat deft, had no ground 
for believing that he had the right of shooting 
over it. By Game Act, 1831 (c. 32), s. 30, it is 
provided, “ That any person charged with any 
such trespass shall be at liberty to prove, by way 
of defence, any matter which would have been a 
defence to an action at law for such trespass : 
— Held : the jurisdiction of the justices was not 
ousted by the claim of a prescriptive right in gross 
to kill game on the land, there being no colour 
for such a claim, nor by the assertion that the land 
was not in the occupation of the lord of the manor, 
but was vested in other persons, as the claim of 
title to oust the jurisdiction of the justices must 
be a claim of title in the party charged, & not 
in a third person. 

It is my decided opinion that a question of 
title to take away the jurisdiction of the justices, 
must be one arising from a claim of right set 
up by the party against whom the proceedings 
are instituted. If he asserts a title, though only 
a colourable one, bond fide , the jurisdiction of the 
magistrate falls to the ground, but the claim must 
have some colour, & not be merely a frivolous 
one (Cockburn, C.J.). — Cornwell v, Sanders 
(1862), 3 B. & S. 200 ; 1 New Rep. 57 ; 32 L. J. 
M. C. 0 ; 7 h. T. 350 ; 27 J. P. 148 ; 9 Jur. N. S. 
510 ; 11 W. R. 87 ; 122 E. R. 78. 

Annotationn : — Consd. It. r. Stimpson (1863), 4 B. & H. 

301. Reid. Hudson v. Macrae (1863), 3 Now Hep. 76 : 

Watkins v. Major (1875), L. It. 10 C. P. 662. 


176. Mere assertion of general public right 

insufficient.] — A person charged under Game Act, 
1831 (c. 32), s. 30, with trespassing in pursuit of 
game in the daytime on land in the occupation 
of a tenant to A. set up a claim of right to shoot 
over the land, on the ground that he <te every one 
who chose had always shot there till some recent 
acts of interruption, <fc declared his readiness to 
try the right with A. : — Held : the mere assertion 
of such a general right in himself & every one 
:*lse, though he really believed it without show- 
ing any such claim of right as would be a defence 
to an action of trespass, did not oust the juris- 
diction of the magistrates to convict under the 
statute in question. — Leatt v. Vine (1801), 30 
L. J. M. C. 207 ; 8 L. T. 581 ; 25 J. P. 791. 


l »»wkww/w( .• — naiu. Gumnuu v. ottuuura iieuzj, H. & a. 
206 ; It. v. Stimpnon (1863), 4 B. & S. 201 ; Watkins r. 
Major (1875), L. It. 10 C. P. 662. 


177. Right of justices to determine bona 

fldes of claim.] — It. v, Oridland, No. 100, ante, 

178. .]— Legg v, Pardoe, No. 161, 

ante. 


179. — Whether justices’ finding con- 

clusive.] — Where, in order to oust the jurisdiction 


of hunting hares on Mb lands. Subse- 
quently A. gave permission to H. Sc 
M., who wore ignorant of the demise, 
to hunt ovor the lands. H. Sc M. did 

J. — VOL. XXV. 


hunt & look for game : — Held : H. & 
M. wore guilty of an offonco under 27 
Goo. III., o. 35, s. 10, & the offence was 
committed, oven if they believed that 


they had authority to hunt or look for 
game on A.’s land. — Oollins v, 
Murphy Sc Horgjln (1912), 46 I. L. T. 
240.— IR. 


B B 



370 Game. 


Sect . 2. — Criminal: Sub-sect. 1, A . (6) i. cfc it., 
(f). dfc B. (a) *..] 

of justices to adjudicate upon an information for 
trespassing in xmrsuit of game, a claim of title 
is set up, the justices are not conclusively the 
judges of the bona fidcs of the claim ; & where a 
deft, in such information made a claim of right 
to shoot over the lands in question as lord of the 
manor, & gave in evidence in support of such 
right certain documents of title & an inclosure 
Act, but the justices found that there was no 
evidence that he, as such lord, had any right other 
than those possessed by every other lord, & that 
he having practised for years as an attorney, did 
not bond fide believe when he committed the tres- 
pass that he had any such right as that claimed 
& convicted, the conviction was quashed upon 
the ground that there was evidence of the bona 
fides of the claim set up. — R. v. Derbyshire JJ. 
(1863), 11 W. R. 780. 

180. .]— R. v. Kayley, Kiddle 

r. Kayley, No. 48, ante . 

181. .] — M., lord of the manor, 

having shot a pheasant on the freehold land of 
a tenant of the manor, & been summoned before 
the justices at petty sessions under Game Act, 
1831 (c. 32), s. 30, set up a claim of right to shoot 
on all the lands of the manor. The justices 
holding this to be impossible in point of law, & 
that M. being an attorney, must know it to be 
so, overruled the claim of right, & convicted him : 
— Held : the conviction was wrong, & the justices 
ought to have stayed their hands, seeing that the 
claim was made bond fide . — R. v. Moulsey (1804), 
28 J. P. 133. 

182. .] — Loves y v. Stall ard, 

No. 163, ante. 

183. .] — Applt. was charged with 

trespass in pursuit of game, under Game Act, 
1831 (c. 32), s. 30, & was proved to have shot 
game on glebe land over which the rector of the 
parish had always exercised the privilege of 
sporting. Applt. ’s defence was that he was game 
watcher, employed by three gentlemen who were 
proved to rent shooting from the lord of the manor, 
«te that the lord claimed the shooting over part 
of the glebe under an lnclosure Act. He proved 
that his employers ordered him to go upon this 
land, but he produced no evidence, although 
an adjournment was offered for ^hat purpose, 
that the land upon which the alleged trespass 
was committed was included in the lands over 
which his employers’ shooting extended, nor in 
the disputed part of the glebe. The magistrate 
decided that applt. had no bond fide claim of 
right to shoot on this particular land, & convicted 
him of the trespass. Upon a case stated : — 
Held : under the circumstances, the magistrate 
was justified in convicting. — Birnie v. Marshall 
(1876), 35 L. T. 373 ; 41 J. P. 22, D. 0. 

184. .] — Penwarden v . Palmer, 

No. 167, ante. 


185. Claim of title must be in party 
charged — Not in third party.] — C ornwell v. 
Sanders, No. 175, ants. 

186. When claim of right inadmissible — No 
title to property involved.] — B.’s covert adjoined 
the held of P., & B. went on a public footpath in 
this field of P.’s to shoot, directing his servant 
to beat B.’s own covert & hedge. B., on being 
charged under Game Act, 1831 (c. 32), s. 30, set 
up a claim of right, as the hedge was his : — Held : 
the justices were wrong in allowing a claim of right, 
as no title to property was involved, & B. ought 
to have been convicted. — P hilpot v. Bugler 
(1890) 54 J. P. 646, D. O. 

ii. Leave and Licence . 

See generally Part IV., Sect. 2, sub-sect. 2, B. ; 
Part VI., Sect. 1, sub-sect. 2, ante . 

Prosecution under Poaching Prevention Act, 
1862 (c. 114 ).] — See No. 297, jwst. 

(c) Practice. 

See Game Act, 1831 (c. 32), ss. 38-45; c fr, 
generally , Summary Jurisdiction Acts, 1848 (c. 43), 
1879 (c. 49), & 1884 (c. 43) ; Magistrates. 

187. Information — May be laid by any person.] 
— Under Game Act, 1831 (c. 32), s. 30, it is not 
necessary that a conviction for a trespass in search 
of game should purport to be, or should in fact 
be, at the instance or on the information of the 
owner or occupier of the land, or of a party 
interested in the game, or of a person authorised 
by such owner, occupier, or party. — Midelton 
v. Gale (1838), 8 Ad. & El. 155 ; 112 E. R. 790 ; 
sub nom. Middleton v. Gale, 3 Nev. <te P. K. B. 
372 ; 1 Will. Woll. & H. 352 ; 7 L. J. M. C. 103 ; 
2 J. P. 328 ; 2 Jur. 819. 

Annotations : — Folld. Morden v. Porter (I860), 7 O. B. N. S. 

641. Mentd. Cole v. Coulton (I860), 24 J. 1\ 596. 

188. .] — Morden v. Porter, No. 139, 

ante. 

189. Trial — Jurisdiction of justices to try to- 
gether several offenders — Separate Information.] — 

A separate information & separate summons were 
respectively laid & issued against two persons 
for having used nets for the purposes of taking 
game contrary to Game Act, 1831 (c. 32), s. 23. 
The summonses were returnable at the same time ; 
&, as the two persons had been using the nets 
together, the two cases were heard as one. The 
two persons were severally convicted in full 
penalties. Sect. 45 of the Act takes -away the 
writ of certiorari . On cause shown against a 
rule nisi for a certiorari to bring up the convic- 
tions that they might be quashed on the grounds 
that the justices had imposed two distinct penalties 
for one joint offence, & that they had heard the 
two cases as one : — Held : there was no excess 
of jurisdiction, & the rule must be discharged. — 
R. v. Staffordshire JJ. (1858), 32 L. T. O. S. 
105 ; 23 J. P. 486. 

Annotation : — Reid. Re Appln. for Mandamus to Brighton 

Stipendiary Mag. (1893), 9 T. L. 11. 522. 

190. Joint information.] — By Game 


PART VI. SECT. 2, SUB-SECT. 1.— 
A. (c). 

n. Conviction — Evidence to sup- 
port . ] — A conviction under Game Pro- 
tection Act, 1898, s. 14, as re-onactod 
by 1909, c. 20, soot. 8, for hunting any 
animal must be supported by evidence 
showing the species of animal hunted. — 
It. v. Oberlakber (1910), 15 B. C. It. 
134.— CAN. 


o. .] — It is not necessary 

to a conviction of a contravention of 
Poaching Prevention Act, 1862, s. 2, 
that the parties charged should have 
been seen on any lands, or coming 
from any lands upon which they might 
have boon poaching. — M'Kknzir v. 
Lockhart (1890), 2 White, 634 ; 18 
R. (Ot. of Sess.) 1 ; 28 Sc. L. It. 30, J.— 
SCOT. 


p. .] — A complaint, charging 

a person with a contravention of 
Poaching Prevention Act, 1861 (c. 114), 
did not set forth that accused had un- 
lawfully obtained game found in his 
possession, but merely set forth that 
the oomplainer, a constable, had good 
cause to suspect that he had obtained 
it unlawfully. The Justices oonvioted 
the accused of the contravention 
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Act, 1831 (c. 32), s. 3, if any person whatsoever 
shall kill or take any game, or use any dog, gun, 
etc., for the purpose of killing or taking any game 
on a Sunday . . . such person shall, on con- 
viction, forfeit for every such offence a penalty 
not exceeding £5. At petty sessions, an informa- 
tion was laid against two defts. charging that they 
did use a gun & kill two pheasants contrary to the 
above statute : each claimed to be tried separately 
in order to call the other as a witness ; the justices 
refused, & heard the charge against both together 
& convicted them, & a conviction was drawn up 
separately against each deft, imposing a penalty 
of £3 : — Held : it was in the discretion of the 
justices whether they would hear the charge 
separately or not, & as the penalty was imposed 
on every person acting in contravention of the 
statute, each deft, was separately liable to the 
whole penalty, & separate convictions were right. 
R. v. Littlechild, R. v. Heslop (1871), L. R. 
6 Q. B. 293 ; 40 L. J. M. C. 137 ; 24 L. T. 233 : 
35 J. P. 601 ; 19 W. R. 748. 

191. Conviction — Sufficiency.] — (1) The forms 
of convictions given in the schedule to Summary 
Jurisdiction Act, 1848 (c. 43), apply to all cases, 
& convictions drawn up in such of the forms as 
are applicable to the case are sufficient. 

(2) A conviction under Game Act, 1831 (c. 32), 
& 5 & 6 Will. 4, c. 20, s. 21, adjudged a pecuniary 
penalty, to be paid <fc applied according to law, 
following the words of Forms 1, 2, in the schedule 
to Summary Jurisdiction Act, 1848 (c. 43). The 
Game Acts provided that one moiety of the penalty 
should be paid to the informer & the other moiety 
to go to the overseers of the poor, & be paid to 
one of the overseers or to some other parish 
officer appointed by the justice : — Held : the 
conviction was sufficient. 

(3) By Game Act, 1831 (c. 32), the certiorari 
is taken away. 

Qu. : whether the objection that there is no 
proper adjudication of the penalty be one for 
which the certiorari may nevertheless issue ; 
but the conviction having been brought up by 
certiorari under Quarter Sessions Act, 1849 (c. 45), 
s. 18, in order to be enforced the ct. entertained 
the objection. — R. v. Hyde (1852), 7 E. <fc B. 
859, n. ; 21 L. J. M. C. 94 ; 18 L. T. O. S. 223 ; 
16 J. P. 67 ; 16 Jur. 337 ; 119 E. R. 1406. 
Annotation: — As to (3) Refd. It. v . St. Albans JJ. (1853), 

22 L. J. M. C. 142. 

192. Of several persons tried together — 
Each offender adjudged to be imprisoned on default 
of all other defendants.] — R. v. Cridland, No. 100, 
ante. 

193. Separate convictions.] — R. v. 

Littlechild, R. v. Heslop, No. 190, ante. 

194. Certiorari— Whether available — Game Act, 
1831 (c. 32), s. 45.] — R. v. Hyde, No. 191, ante. 
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.1 — See, generally , Crown Practice, 

Vol. XVI., pp. 398 et aeq. 

B. Poaching by Night . 

(a) Offences. 

i. Poaching by Persons Singly . 

See Night Poaching Act, 1828 (c. 69), s. 1. 

196. Place of offence — “Open or inclosed” 
land — Waste bordering highway.] — Applt. was 
found with a net, & for the purpose of taking game 
upon certain land, which had a hedge on either 
side, & a metalled road running through it. 
Between the road, on both sides of it, & the hedges 
the land was waste land varying in extent : — 
Held : this land was not either open or inclosed 
within Night Poaching Act, 1828 (c. 69), s. 1, 
which made it an offence to enter by night any 
land, whether open or inclosed, with any gun, 
net, engine, or other instrument for the purpose 
of taking or destroying game. — R. v. Harris, 
R. v. Vesey (1865), 6 New Rep. 62 ; 12 L. T. 
303 ; 29 J. P. 480 ; 13 W. R. 052 ; sub nom . 
Veysey v. Hoskins, Harris v. Hoskins, 34 
L. J. M. C. 145 ; 11 Jur. N. S. 737. 

197. Place not “warren or ground, etc.” 

within Larceny Act, 1861 (c. 96), s. 17 — Power of 
justices to convict under Night Poaching Act, 1828 
(c. 69).] — Where a field in an agricultural farm 
Las rabbits in it, but justices find as a fact that it 
was not a warren or ground used for the breeding 
or keeping of hares or rabbits, a person poaching 
by night there for rabbits may be summarily 
convicted under Night Poaching Act, 1828 (c. 69), 
s. 1, notwithstanding Larceny Act, 1801 (c. 96), 
s. 17. — Bevan v . Hopkinson (1876), 34 L. T. 
142 ; 40 J. P. 693, D. C. 

198. When offence amounts to misdemeanour — 
After two previous convictions — Convictions must 
be under same section.j — Night Poaching Act, 
1828 (c. 69), s. 1, provides that, if any person 
by night enters upon any land with any gun or 
other instrument for the purpose of taking or 
destroying game, he shall for the first & second 
offences be liable to certain penalties on summary 
conviction, & “ in case such person shall so offend 
a third time ” he shall be guilty of a misdemeanour : 
— Held : on an indictment for a third offence 
two previous convictions under sect. 1 must be 
alleged & proved, & a previous conviction under 
sect. 9 of the Act of the misdemeanour of enter- 
ing upon land by night armed & to the number 
of three or more for the purpose of taking game 
was not a previous conviction within sect. 1. — 
R. v. Lines, [1902] 1 K. B. 199 ; 71 L. J. K. B. 
125 ; 85 L. T. 790 ; 66 J. P. 24 ; 50 W. R. 303 ; 
18 T. L. R. 176 ; 46 Sol. Jo. 138 ; 20 Cox, C. C. 
142, C. C. R. 

Annotation : — Folld. It. v. McLauchlan (1910), 75 J. P. 8. 

199. .J — R. v. McLauchlan 

(1910), 75 J. P. 8. 

Proof of convictions.] — See No. 246, 

post. 

farm was charged with contravention 
of the 9 Geo. IV. o. 69, s. 1, in so far 
as he did by night “ unlawfully enter 
or was found upon 4 the lands 
tenanted by himself * for the purpose 
of destroying game or rabbits a : — 
Held : a tenant may be guilty of 
contravening this statute, by unlaw- 

K “ " entering or being on his farm by 
for the purpose of taking or 
destroying game. — Sums r. Younq 
( 1856), 2Irv. 402 ; 28 So. Jur. 338 — 


195. 

JJ., No. 189, ante. 


-.] — R. v. Staffordshire 


charged.” — In a suspension : — Held : 
the conviction must be road as a con- 
viotion of a contravention of the Act 
& the objeotion to the terms of the 
complaint was an objection in a matter 
of form, consideration of which was 
excluded by Summary Procedure Act. 
— Soott v . Anderson (1868). 7 Macph. 
(Ot. of Sees.) 43 ; 41 So. Jur. 30.— 
SOOT. 

q. Refusal to account for posses- 
sion of game .] — Possession of game by 
a person who is suspected by the police 


of coming from land where he had been 
unlawfully in search of game & who 
refuses to say how he obtained the 
game, does not amount to an offence 
under Poaching Prevention Act, 1861 
(o. 114), b. 2. — Jameson t>. Barty 
(1893), 1 Adam. 91.— SOOT. 

PART VI. SECT. 2, SUB-SECT. 1.— 
B. (•) i. 

r. Place of offence — Lands in 
occupation of accused .] — A tenant of a 


B B 2 



Game. 
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Sect. 2. — Criminal: Sub -sect. 1, B. (a) tfj 

ii. Poaching by Three or More Persona in 
Concert . 

See Night Poaching Act, 1828 (c. 09), s. 9. 

200. “ Game ” — What is — Young tame 
pheasants.] — R. v. Garnham, No. 9, ante. 

.] — Sec, generally , Part I., ante. 

201. 44 Unlawfully enter or be in any land ” — 
Two offences.]— Night Poaching Act, 1828 (c. 09), 
s. 9, which relates to night poaching, creates two 
distinct offences : — First, the entering in the night 
on land, to the number of three, some one of them 
being armed : &, second, the being in the night 
on land to the number of three, some one of them 
being armed. — R. v. Kendrick (1835), 7 C. & P. 
184 ; 3 Nev. & M. M. C. 400. 

202. Whether personal entry by all 

essential — Some only bodily on land — Others aiding 
but not entering.] — To support an indictment for 
night poaching, by three or more being armed, 
etc., it is not sufficient to prove that one of the 
prisoners was in the place laid in the indictment, 
& that the rest of the party were in another wood, 
which was separated from the place mentioned 
bv a turnpike road. — R. v. Dowsell (1834), 0 
C. & P. 398 ; 2 Nev. & M. M. C. 194. 

Annotations : — Consd. R. v. Lockett (1836), 7 C. & P. 300. 

Expld. R. r. Scotton (1844), 5 Q. B. 403. Reid. R. t*. 

Nickless (1839), 8 C. & P. 757. 

203. -.] — On an indictment 
for night poaching by four, one being aimed : 
Semble : if two enter the land laid in the indictment, 
& the other two remain outside the preserve, but 
are of the same party, te are there for the same 
purpose, all ought to be found guilty. — R. v. 
Lockett (1836), 7 C. A P. 300 ; 3 Nev. & M. M. 0. 
430. 

Annotation : — Consd. It. i\ Scotton (1844), 5 Q. B. 493. 

204. -.] — Semble : in 
cases of night poaching, all who are at the place, 
each acting his part with a common intent, are 
equally guilty, although some only are bodily 
upon the land. 

Held : those who were watching at the outside 
of a preserve for the purpose of giving the alarm 
on the approach of the gamekeeper to others who 
were in the preserve, & who afterwards went into 
the preserve for that purpose, were equally 
guilty with those who entered the preserve at 
first.— R. v. Passey (1836), 7 C. A P. 282 ; 3 
Nev. & M. M. C. 426. 

Annotations: — Consd. R. v. Scotton (1844), 5 Q. B. 493. 

Reid. li. r. Fry (1846), 10 J. P. 219. 

205. -.] — (1) In an indict- 
ment under Night Poaching Act, 1828 (c. 69), s. 9, 
it is sufficient to charge entering, etc., certain land 
in the occupation of A,, etc., without specifying 
whether it was inclosed or not. 

(2) If one of a party of poachers be found in 
the land specified, the rest co-operating in the 
pursuit of game in adjoining land, all may be 
alleged to be found in the land specified. — R. v. 
Andrews (1837), 2 Mood. & R. 37, N. P. 

206. .] — The prisoner was 

indicted under Night Poaching Act, 1828 (c. 69), 
s. 9, for being together with other persons to the 
number of three or more in the night time & 
armed with offensive weapons, in a certain wood, 
with intent to kill game. The evidence was that 
two only of the party were actually & bodily in 


the wood. On its being objected that this did 
not support the indictment as it was necessary 
that three at least should be bodily in the wood : — 
Semble : (Rolfe, B.) the objection was valid. — 
R. r. Fry (1846), 10 J. P. 219, N. P. 

207. .] — R. v. Scotton, 

No. 146, ante. 

208. -.] — To support a 
charge of night poaching, by three or more armed, 
under Night Poaching Act, 1828 (c. 69), s. 9, it is 
not necessary that all the persons charged, or 
even three of them, should have been actually 
on the land ; & if it be shown that all the defts. 
were at the time associated & engaged in pursuing 
the common purpose & object of taking game by 
some of them going armed into the field, & there 
beating for game, while others rendered them aid 
by remaining outside of the field, that is sufficient. — 
R. v. Whittaker, Holmes, Mawe, Williams, 
Wilson & Getting (1848), 1 Den. 310 ; 2 Car. 
& Kir. 636 ; 17 L. J. M. C. 127 ; 11 L. T. O. 8. 
310 ; 12 J. P. 612 ; 3 Cox, C. C. 50, C. C. R. 
Annotation : — Refd. R. v. May & Darling (1851), 5 Cox, C. C. 

17G. 

209. .1 — A count for 

assaulting a gamekeeper under Night Poaching 
Act, 1828 (c. 69), s. 2, alleged that deft?., with 
other persons to the number of three & more, 
entered by night a certain close, with guns & 
other offensive weapons, for the purpose of taking 
& destroying game, & then proceeded to allege 
that defts. being then & there in the said land, 
were found by one H., the servant of one B., & there 
with the said guns assaulted & beat the said 
H., etc. : — Held : (l) the count was defective for 
not alleging that defts. were in the close armed with 
guns, etc., according to the language of sect. 9 
of the statute. 

Semble: (2) in an indictment under sect. 9, 
which makes it a misdemeanour if any persons to 
the number of three or more together shall by 
night unlawfully enter or be in any land, whether 
open or inclosed, for the purpose of taking or 
destroying game or rabbits, any of such persons 
being armed, etc., it is sufficient to allege that 
defts. 44 unlawfully ” entered, without alleging the 
particular facts which rendered the entry un- 
lawful ; (3) the allegation that defts. entered for 
the purpose of taking or destroying game is 
sufficient, without specifying the particular 
description of game. 

An indictment under Night Poaching Act, 1 828 
(c. 69), s. 8, alleged that defts. on Dec. 15, 1850, 
at the parish of F., in the county of B., “ about the 
hour of six in the night of the same day, being 
then & there respectively armed with guns & 
other offensive 'weapons, did then & there together 
by night as aforesaid, & aimed as aforesaid, 
unlawfully enter certain land called O. there 
situate, & were then & there by night as aforesaid, 
A armed as aforesaid, together unlawfully in the 
said land for the purpose then & there of taking 
& destroying game ” : — Qn. : whether the words 
44 then & there ” last-mentioned amounted to an 
allegation that defts. were then on the land for 
the purpose of taking game by night, & whether, 
if not, an express averment to that effect was 
necessary : — Held : (4) in order to support a 

conviction under this indictment, the evidence 
must show that all the three men actually entered 
the coppice, & a constructive entering was in- 
sufficient. — R. v. May & Darling (1851), 5 
Cox, C. 0. 176. 
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210. Sending dog on land.] — If three 

persons go out together night poaching, one being 
armed, & two of them stand in a road & set nets in 
the hedge of a field of M., & send their dog into the 
field to drive hares into the net, & after this the 
third leave them in the road & go to poach by 
himself in another field of M., this will not support 
an indictment for night poaching on land of M., 
for the sending in of a dog is not an entering of 
land within Night Poaching Act, 1828 (c. 69), s. 9, 
& the entering of the second field was not a joint 
act of the three. — R. v. Nickless (1839), 8 C. & P. 
757. 

Annotation : — Bold. II. v. Pratt (1855), 1 Jur. N. S. 681. 

211. “Armed” — Whether constructive arming 
sufficient — Only one armed.] — Indictment on 57 
Geo. 3, c. 90. If several persons are out with the 
intent to kill game, & only one of them is armed, the 
rest who are unarmed, are liable to be convicted 
under this Act. — R. v. Smith, O’Flannagiian & 
Pkeston (1818), Russ. & Ry. 368, C. C. R. 
Annotation Refd. R. v. Goodfellow (1845), 9 J. P. 297. 

212. Without knowledge of 
others.] — If several go into a close in the night to 
kill game, & one has arms without the knowledge of 
the others, the other persons who are unarmed are 
not liable to be convicted under 57 Geo. 3, c. 90. — 
R. v . SOUTHERN (1821), Russ. & Ry. 444, C. C. R. 

213. -.] — R. v . Lockett, No. 
203, ante. 

214. .] — An indictment for 
night poaching, which charges that A. & B., 
together with another person, entered certain 
land, “ the said A. & B. then & there being armed,” 
is not supported by proof that the third person was 
armed, & that A. & B. were not so. 

Under Night Poaching Act, 1828 (c. 69), a 
constructive arming is not sufficient. — R. v . 
Davis (1839), 8 C. & P. 759. 

Annotations :—ConB&. Fletcher v. Calthrop (1845), 6 Q. B. 

880. Overd. R. v. Goodfellow (1845), 1 Den. 81. 

215. .] — In a case of night 

poaching by three or more aimed, if one has a gun, 
all are armed within Night Poaching Act, 1828 
(c. 69), s. 9. — R. v. Goodfellow (1845), 1 Den. 
81 ; 1 Car. & Kir. 724. 

Annotation : — Refd. R. v. Thompson (1869), 21 L. T. 397. 

216. Arms abandoned before dis- 
covery.] — Indictment on 57 Geo. 3, c. 90. It is 
no answer to a charge under this Act, that prisoners 
put down their arms & left them before they were 
seen, if it was perceived that some one was there 
armed before they were seen. — R. v. Nash & 
Weller (1819), Russ. & Ry. 386, C. C. R. 

217. “ Other offensive weapon ” — Stick or 
bludgeon — Necessity for proof of offensive intent.] — 

A party in pursuit of game at night, provided with 
a stick or bludgeon, is not armed with an offensive 
weapon, unless the jury find that he took it with 
intent to use it as such. — R. v . Palmer (1831), 

1 Mood. & R. 70, N. P. 

218. .] — The mere use of a 

small stick as a weapon by a poacher, in a sudden 
affray with gamekeepers, is not enough to prove 
such stick an offensive weapon under Night 
Poaching Act, 1828 (c. 69), s. 9. The jury must 
be convinced that the party took it with him for 
the purpose of offence. — R. v. Fry & Webb (1837), 

2 Mood. & R. 42, N. P. 

219. .] — (1) On an indictment 


for night poaching, having been twice summarily 
convicted, the convictions produced contained 
no allegation that deft, had entered at night : — 
Held : insufficient evidence of previous conviction. 

(2) The indictment alleged deft. & others were 
armed with “ bludgeons & other offensive weapons,” 
& the evidence was that they had sticks : — Held : 
a stick was not necessarily “ an offensive weapon,” 
in the absence of evidence of its size, etc., even 
although it had been used offensively. — R. v. 
Merry (1847), 9 L. T. O. S. 202 ; 2 Cox, C. C. 240. 

220. .] — An indictment under 

Night Poaching Act, 1828 (c. 69), charged, that the 
prisoners “were in G. on Feb. 11, armed, with 
intent then & there, to take game.” The evidence 
showed that the prisoners were all seen, for the 
first time, in G., employed in taking down two 
nets ; after this was done they picked up some dead 
hares, which were lying on the ground near the 
nets, & hanging them on long sticks over their 
shoulders, walked homewards with them. It 
also appeared that they had dogs with them in 
G. : — Held : the allegation that they were 
“ armed ” could not be sustained, unless the jury 
should be of opinion that they took the sticks 
for the double purpose of carrying away the game, 
& of attack or defence in the event of their being 
interrupted by keepers while in pursuit of game. — 
R. v. Turner (1849), 3 Cox, C. C. 304. 

221. -.] — Three men in company 
were seen hunting game in the night time with 
dogs. It was not proved that two of the men were 
in any way armed. The third, prisoner, who 
was lame, only carried the stick with which he 
usually walked. The jury should not find the 
prisoner guilty unless satisfied that this walking- 
stick was an offensive weapon & that the prisoner 
had carried it with the intention of using it as an 
offensive weapon, should occasion arise. — R. 
v. Williams (1878), 14 Cox, C. C. 59. 

222. Stones — Brought & used for offensive 
purpose.] — I^arge stones are offensive weapons 
within Night Poaching Act, 1828 (c. 69), s. 9, if 
the jury are satisfied that the stones are of a 
description capable of inflicting serious injury if 
used offensively, & were brought <fc used by defts. 
for that purpose. — R. v. Grice (1837), 7 C. & P. 
803. 

223. Includes anything brought out for & 
capable of offensive use.] — Night poachers carry- 
ing things not apparently weapons but capable 
of being used as such & brought out to serve for 
both harmless & offensive purposes are “ armed ” 
within Night Poaching Act, 1828 (c. 69), s. 9. — 
R. v. Sutton (1877), 13 Cox, C. C. 648. 

224. What must be proved — Intention to destroy 
game — In particular place.] — On an indictment 
on 57 Geo. 3, c. 90, for having entered a given close, 
with intent there to kill game, & being there found 
armed, it is necessary to prove an entry with that 
intent into the close specified. 

Qu. : whether it is necessary he should have 
such an intent in the place in which he is found 
armed, unless so stated in the indictment. — 
R. v. Barham (1826), 1 Mood. C. C. 151, C. C. R. 

225. .] — A count in an indict- 

ment for night poaching stated, that prisoners 
were in a field called A., for the purpose of then 
& there taking game : — Held : prisoners could 
not be convicted on that count, unless the jury 
were satisfied that prisoners had an intention of 



-.] — R. v. Nickless, No. 210, 
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Sect. 2. — Criminal: Sub-sect. 1, B. (a) ii. &iii . 9 cfc 
(*>)*] 

taking game in that particular field. — R. v 
Capewell (1833), 5 0. & P. 549 ; 1 Nev. 

M. M. C. 373. 

226. .] — To sustain an indict- 

ment for night poaching armed, etc., the parties 
must have been in the place charged in the indict- 
ment with intent to destroy game, etc., there, 
& it is inc um bent on the prosecutor to convince 
the jury that defts. had an intent to destroy game, 
etc., in the particular place mentioned in the 
indictment. — R. v. Gainer (1835), 7 C. & P. 231 

3 Nev. & M. M. C. 415. 

Annotation: — Consd. Fletcher v. Calthrop (1845), 6 Q. B. 
880. 

227. Presumption of Intent.] — 

(1) It is not necessary to prove a “ deputation ” 
to a gamekeeper from the lord of the manor, but 
any person, even a watcher, may apprehend parties, 
to the number of three or more, who are with 
weapons on land in pursuit of game (Byles, J.). 

(2) There was a fallacy in the suggestion that, 
because the men were not actually found shooting 
or searching for game in the meadow, therefore 
they were not “ found committing ” the offence 
of night poaching ; because the offence under the 
statute [Night Poaching Act, 1828 (c. 69)] 

was “ being on any land unlawfully for the purpose 
of destroying game or rabbits,” <fc the men might 
well be deemed to be found in the meadow “ for 
the purpose ” of taking game in the wood. The 
whole question would be for the jury (Byles, J.).— 
R. v. Luck (1862), 3P.&F. 483. 

Annotation :—As to (2) Reid. R. v. Turner (18G4), 4 F. & F. 
339. 

228. General Intention sufficient.] — 

Prisoners were charged with being by night, & 
armed, in a certain close for the purpose therein 
of destroying game. It was proved that they 
passed through the close without doing anything 
in it, & that after being lost sight of for two 
hours, they were found three miles off with game 
in their possession : — Held : there was evidence 
to go to the jury that they were in the particular 
close for the purpose of taking game. & if persons 
went out with a general intention of taking game, 
that was sufficient evidence of an intent to 
take game in every field through which they passed, 
in which game might be expected to be found. — 
K. v . Higgs, Ffloyd, Hawes & Cox (1867), 10 
Cox, C. C. 527. 

229. -.] — On indictment under 57 Geo. 3, 
c. 90, a man may be convicted of having entered 
a wood, & of being found armed there though he 
is not seen in such wood. It is sufficient if there 
be evidence to show he had been there armed. — 
B. v. Worker (1827), 1 Mood. C. C. 165, C. C. R. 

230. Action In concert.] — B. v . Dowsell, 

No. 202, ante. 


231. 

ante. 

232. -.] — B. v. Jones (1847), 9 L. T. 

O. 8. 180 ; 2 Cox, 0. C. 185. 

233. Presence of all members of 

party in same or adjoining close unnecessary.] — 

In order to bring a case of night poaching within 
Night Poaching Act, 1828 (c. 69), s. 9, it is not 
necessary to prove that three persons were all 
within the same close or inclosure, or the same 
piece of open land, if all were of one party, one or 
more being armed, with the same common purpose, 
in the place described in the indictment. — R. v . 
Uezzell, Eaton & Parkins (1851), 2 Den. 274 ; 3 
Car. & Kir. 150 ; 4 New Sess. Cas. 599 ; 20 
L. J. M. C. 192 ; 17 L. T. O. 8. 136 ; 15 J. P. 
324 ; 15 Jur. 434 ; 5 Cox, C. C. 188 ; sub nom. 
B. v . Eaton, T. & M. 598, C. 0. B. 

Annotation : — Mentd. Ex p. Brown (1852), 16 J. P. 69. 

iii. Assaults by Poachers. 

Liability — As principals in second degree — 
Common purpose.] — See Criminal Law, Vol. XIV., 
pp. 88, 89, Nos. 574-578. 

For homicide — Resistance to arrest.] — 

See Criminal Law, Vol. XV., pp. 784, 785, 786, 
Nos. 8452-7, 8477, 8478. 

Who may arrest poachers, see Part VII., Sect. 3, 
sub-sect. 1, post . 

Indictment — Form & contents — “ Being armed.”] 

— See No. 209, post . 

Joinder of counts — Assault on gamekeeper 

& night poaching.] — See No. 264, post. 

Assault on gamekeeper & common 

assault.] — See No. 264, post. 

Abandonment of count — Validity of 

verdict on abandoned court.] — See No. 265, post. 

(b) Practice. 
i. In General. 

234. Apprehension of poachers — Application of 
Prevention of Offences Act, 1850 (c. 19), s. 11.] — 

The above sect, giving any person the right to 
apprehend persons committing indictable offences 
in the night applies to persons night poaching 
within Night Poaching Act, 1828 (c. 69), s. 9, 
although the night is defined to begin & end at 
different times in the two statutes. — R. v. Sander- 
son (1859), 1 F. & F. 598. 

By gamekeepers.] — See Part VII., Sect. 3, 

sub-sect. 1, post. 

235. Commencement of prosecution — What 
amounts to — Preferring indictment — Indictment 
ignored.] — Qu. : whether the preferring of an 
ndictment against a party for night poaching, 
which is ignored, is a commencement of the 
prosecution within Night Poaching Act, 1828 
(c. 69), s. 4, so as to warrant the conviction of the 


PART VI. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

230 I. What must he proved — Action 
in concert .] — Where several persons are 
out in company for the purpose of 
taking or destroying game & only one 
of them is armed, the rest who are 
unarmed are liable to be convicted 
under Night Poaching Act, 1828 (c. 69). 
— H.M. Advocate v. Granger (1863), 
i I tv. 432 ; 36 Sc. Jur. 3. — SCOT* 


PART VI. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 

i. Information — Form & contents .] — 
Drcjmmond v. Latham (1892), 3 White, 
166 ; 29 So. L. R. 481, J.— SCOT. 

t. Evidence — Admissibility — Accom- 
plice .) — Certain persons were accused 
of night poaching, & at the trial 
counsel proposed to call as witnesses 
for them several companions, in whose 
company the indictment alleged they 


had committed the offence & who were 
indicted for the same offence on a 
separate indictment at the same 
circuit : — Held ; the proposed wit- 
nesses should not be examined. — 
H.M. Advocate v. Mitchell (1887), 
1 White, 321. — SOOT. 

a. Sufficiency of .) — On Sept. 30, 

at an hour not stated, deft, shot a 
pheasant on lands occupied by a 
yearly tenant on the K. estate, pp j%- 
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party on another indictment preferred four years 
after the offence. 

Preferring the bill is an act done by the party, 
which is the commencement of a prosecution. 
... I do not feel so clear as to be disposed to put 
an end to the prosecution, but I will reserve this 
point if necessary ( Coleridge , J.). — R. v. Kill- 
minster (1835), 7 C. & P. 228 ; 3 Nev. <fc M. M. 0. 
413. 


236. Laying information.] — In a 
case of night poaching by persons armed, the 
offence was committed on Dec. 4, 1845. On 
Dec. 19, 1845, information of the offence was made 
before % magistrate, who on that day granted 
warrants to apprehend A. & B., two of the 
offenders. On one of these warrants A. was 
apprehended & committed for trial on Sept. 16, 
1846, B. being apprehended on the other warrant 
& committed for trial on Oct. 21, 1846. The 
indictment was preferred' & found on Apr. 5, 
1847 : — Held: the prosecution was “ commenced 
within twelve calendar months after the com- 
mission ” of the offence, & it was commenced 
by the information & warrants to apprehend, or at 
all events by the apprehension of prisoners. — R. 
v . Brooks & Gibson (1847), 2 Oar. & Kir. 402 ; 1 
Den. 217 ; 2 Cox, C. C. 436, C. 0. R. 

Annotations : — Distd. R. v . Hull (1 860), 2 F. & F. 1 6. Consd. 

R. v. Smith (1862), Le. & Ca. 131 ; Thorpo v. PrieetnaU, 

[1897] 1 Q. B. 159. Refd. R. v. Parker & Smith (1864), 

Le. & Ca. 459 ; Yates v. R. (1885), 52 L. T. 305 ; R. v. 

Clarke, Ex p. Crippon (1910), 103 L. T. 636. 

237. Issue of warrant.] — The 

issuing of a warrant of apprehension is not a 
“ commencement of proceedings ” within Night 
Poaching Act, 1828 (c. 69), s. 4.— R. v. Hull 
(1860), 2 F.&F. 16. 

Annotation Folld. R. v. Casbolt (1869), 21 L. T. 263. 

238. Proof of.] — On the trial of an 

indictment of Night Poaching Act, 1828 (c. 69), 
s. 9, for night poaching, it appeared that the 
offence was committed on Jan. 12, 1844. The 
indictment was preferred on Mar. 1, 1845. The 
warrant of commitment by which deft, was 
committed to take his trial for this offence was 
given in evidence ; it was dated on Dec. 11, 1844 : 
— Held : it was sufficiently shown that the pro- 
secution was commenced “ within twelve calendar 
months after the commission ” of the offence, 
within sect. 4 of that statute. 

The warrant of commitment must be taken to 
show the commencement of the prosecution. The 
first proceeding was to take the party before the 
magistrate, & he grants his warrant of commit- 
ment. This prosecution is shown to have been 
commenced within twelve months after the 
commission of the offence (Pollock, C.B.). — 
R. v . Austin (1845), 1 Car. & Kir. 621. 


Annotations : — Distd. R. v. Hull (1860), 2 F. & F. 16. Consd. 
R. t>. Parker Sc Smith (1864), 12 W. R. 765. Refd. R. v. 
Casbolt (1869), 21 L. T. 263 ; Beardsley v. Giddings 
(1904), 73 L. J. K. B. 378. 


239. Production of warrant — Infor- 

mation not produced.] — Upon the trial of an 
indictment under Night Poaching Act, 1828 (c. 69), 
s. 9, for night poaching, in order to prove that the 
proceedings were commenced within twelve months 
after the commission of the offence as required by 


sect. 4, a warrant for defts. : apprehension issued 
within the twelve months was produced ; but the 
information on which the warrant was founded 
was not put in evidence : — Held : in the absence 
of the information, the warrant was not legal 
evidence that the proceedings had been com- 
menced within the time limited. — R. v. Parker 
& Smith (1864), Le. & Oa. 459 ; 4 New Rep. Il5 ; 
33 L. J. M. 0. 135 ; 10 L. T. 463 ; 28 .T. P. 359 ; 
10 Jur. N. S. 590 ; 12 W. R. 765 ; 9 Cox, 0. C. 
475, C. C. R. 

240. Neither warrant nor Informa- 
tion produced.] — C. was indicted for night poaching 
on Feb. 6, 1863. He pleaded guilty, but subse- 
quently applied by his counsel for leave to with- 
draw the plea, & to move in arrest of judgment, 
upon the ground that the proceedings against 
him had not been commenced within twelve 
calendar months, as directed by Night Poaching 
Act, 1828 (c. 69), s. 9: — Held: the application 
to withdraw the plea was one which ought to be 
granted, <fc as no warrant & information was pro- 
duced showing that proceedings had been com- 
menced within twelve months, the objection was 
fatal.— -R. v. Casbolt (1869), 21 L. T. 263 ; 11 
Cox, C. C. 385. 

Annotation : — Refd. R. v. Brown (1913), 8 Cr. App. Rep. 173. 

.] — See , generally , Criminal Law, Vol. 

XIV., pp. 154 et seq. 

241. Information — Form & contents — Whether 
purpose of entry.] — An information, under Night 
Poaching Act, 1828 (c. 69), s. 1, for entering land 
for the purpose of taking game, is sufficient to 
give the justices before whom it is laid jurisdiction 
to hear the charge, although it does not allege 
that the entry was for the purpose of taking game 
there. — R. v. Western (1868), L. R. 1 0. C. R. 
122 ; 37 L. J. M. C. 81 ; 18 L. T. 299 ; 32 J. P. 
390 ; 16 W. R. 730 ; 1 1 Cox, 0. C. 93, C. C. R. 
Annotation .—Refd. R. v. Willcox (1889), 37 W. R. 686. 

Indictment.] — See Sub-sect. 1, B. (5) ii., post. 

242. Right to trial by Jury — First offence under 
Night Poaching Act, 1828 (c. 69), s. 1 — Application 
of Summary Jurisdiction Act, 1879 (c. 49), s. 17.] — 

By Summary Jurisdiction Act, 1879 (c. 49), 
s. 17, a person where charged before a ct. of 
summary jurisdiction with an offence in respect 
of the commission of which an offender is liable 
on summary conviction to be imprisoned for a 
term exceeding three months, may claim to 
be tried by a jury : — Held : the offence of night 
poaching, whereby the person charged was liable 
under Night Poaching Act, 1828 (c. 69), to im- 
prisonment for a period not exceeding three 
months, & at the expiration of that period to a 
further imprisonment of six months in case ho 
failed to find sureties for his not so offending 
again, was not within the Act so as to entitle the 
person charged to be tried by a jury. — Williams 
v . Wynne (1888), 57 L. J. M. O. 30 ; 58 L. T. 
283; 52 J. P.343; 4 T. L. R. 254, D. 0. 

243. Evidence — Admissibility — Acts of accused 
forming part of same transaction — Larceny & 
poaching.] — Prisoner was indicted for night poach- 
ing, & it was proposed to show that, on the 


plainant, a gamekeeper of K., spoke 
to deft., who said that he had a right 
to shoot there. & would do so again. 
The same rights belonged to the tenant, 
but he was not examined before tho 
Justices to negative authority or 


oonsent : — Held : there was sufficient 
evidence to support a conviotion. — 
Gleeson v. Hurley, [1916] 2 I. R. 
180; 50 I. L. T. 53.— IR. 

b. Conviction — Form <& contents.] 
— A man was summoned, upon the 


supposed oomplaint of tho oooupler of 
land, for having trespassed in pursuit 
of game. The sole evidence offered 
was that of an informer, Sc deft, was 
fined £5, of which one-third was 
directed to be paid to the informer. 
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Sect. 2.— Criminal: Sub-sect. 1, It. lb) i. & ii.: sub- 
secl. 2.] 

occasion in question, one of the prosecutor's 
gamekeepers had lost his coat, & that it was found 
m prisoner’s house. There was another indictment 
against prisoner for stealing the coat: — Held: 
this evidence was inadmissible, unless the prosecut or 
consented to an acquittal on the indictment for the 
larceny.— li. r. Westwood (1831), 4 C. Ac I\ 547 ; 
2 Man. & Ry. M. C. 509. 

Annotation : — Consd. It. v. Ollis, [1900] 2 Q. B. 758. 

See, generally , Criminal Law, Vol. XIV., 
pp. 306 et seq . 


244. Of accomplice — Sufficiency of con- 
firmation.] — The confirmation of an accom- 
plice should be as to some circumstance affecting 
the party accused, as by showing the party Ac 
the accomplice together, under such circumstances 
as were not likely to have occurred, unless there 
was concert between them. 

In a case of night poaching the only confirma- 
tion was, that, on the evening of the offence, the 
accomplice & prisoner were drinking together at 
a public-house commonly frequented by prisoner, 
& that they both left the house together, when it 
was shut up for the night. This was considered 
no sufficient confirmation. 

Semblc : the accomplice having been s um marily 
convicted of the poaching, under Night Poaching 
Act, 1828 (c. 69), s. 1, did not at all dispense with 
his being confirmed on the trial of another person, 
under sect. 9 of the Act. — It. v. F abler (1837), 
8 C. & P. 106. ' 


Annotations : — Consd. It. v. Mullins (1848J, 12 J. r. 77C : 

c! 1 ? 163 2 . K * «• Keats 

0843), 1 L. T. O. S 552 ; K. v. Tate (1908), 72 J. 1*. 391 ; 
R. tj. Everest (1909), 73 J. P. 269 ; It. r. Wilson, Lewis 
& Hazard (1911), 6 Cr. App. Rep. 124. 

See, generally, Criminal Law, Vol. XIV., pp. 
460 et seq. 


245. “ Unlawful ” presence on land — 

Absence of permission from owner or tenant need 
not be proved.] — On an indictment for night 
poaching it is not necessary, on behalf of the 
prosecution, to show that no permission to be 
on the land was given by the landlord or tenant, 
in order to prove that prisoners were there un- 
lawfully— It. v. Wood (1856), Dears. Ac B. 1 ; 
25 L. J. M. C. 96 ; 27 L. T. O. 8. 176 ; 20 J. P. 
310 ; 2 Jur. N. 8. 478 ; 4 W. R. 509 ; 7 Cox, C. C. 
106, C. C.Ii. 


4 Proof of commencement of proceedings.] — 

Sec Nos. 238-240, ante . J 


246. Proof of previous convictions — Time 
for proving.] — Where a person is indicted for 
night poaching after two previous convictions, the 
previous convictions should not be proved until 
the jury find a verdict on the other facts of 
the case. — R. v . Woodfield (1887), 16 Cox, C. C. 


247. Defence— Res Judicata— First charge dis- 
missed on ground of illegal arrest.]— L. was charged 
/ “ g « ( t p £ ac . hl "? under Night Poaching Act, 
iozo (c. ov), Ac, in the course of cross-examination 
of prosecutor s witnesses, the justices considered 
he had been illegally arrested, Ac discharged him. 
L. was again summoned for the same offence on 


the same facts, when the justices held that they 
had no jurisdiction, as the former discharge was 
res judicata: — Held: the justices were right, Ac, 
moreover, they had heard the case on the second 
occasion also. — R. v . Brakenridge (1884), 48 
J. P. 293, D. C. 

Bos judicata generally, sec Estoppel, Vol. XXI., 
pp. 159 et seq. 

248. Conviction — Form Sc contents — Intention 

to destroy game in particular place.] — Qu. : 

whether a conviction under Night Poaching Act, 
1828 (c. 69), s. 1, ought to state that deft, was in 
the close in question for the purpose of taking 
game there, or whether it is sufficient to pursue 
the words of the Act of Parliament . — Re Fletcher 
( 1843), 1 Dow. Ac L. 726 ; 13 L. J. M. O. 16 ; 8 
J. P. 168 ; sub nom. Ex p. Fletcher, 2 L. T. O. S. 
155 ; 8 Jur. 146. 

Annotations .'—Reid. R. r. Reynolds & Hodgson (1844). 

13 L. J. M. C. 65 ; Fletcher v. Calthrop (1845), 1 New 

Sees. Cas. 529 ; R. v. Bidwell (1847), 2 Car. & Kir. 564. 

Mentd. Iiowdler’B Case (1848), 12 Q. B. 612 ; Henderson 

v. Preston (1888), 21 Q. B. D. 362. 

249. .] — Night Poaching Act, 

1828 (c. 69), s. 1, gives a summary conviction, if 
any person “ shall by night unlawfully enter or 
be in any land, whether open or inclosed, with any 
gun,” etc., “ for the purpose of taking or de- 
stroying game.” A conviction set forth that C. 
did, by night, “ unlawfully enter certain inclosed 
land,” “ with a net, for the purpose of taking 
game, to wit partridges Ac pheasants, contrary to 
the form,” etc. : — Held : bad, for not stating 
the intent to be to take game there. — F letcher 
v. Calthrop (1845), 6 Q. B. 880 ; 1 New Sees. 
Cas. 529 ; 14 L. J. M. C. 49 ; 4 L. T. O. S. 393 ; 
9 J. P. 230 ; 9 Jur. 205 ; 115 E. R. 332. 

Annotations Consd. R. v . Brown (1852), 17 Q. B. 833. 

Dbtd. Cureton v. it. (1861), 1 B. & S. 208. Refd. Murray 

v. R. (1845), 7 Q. B. 700. 

250. Time game killed — “By 

night. ”] — Where parties are summarily convicted 
under Night Poaching Act, 1828 (c. 69), s. 1, 
the warrant of commitment should specify not 
only that prisoners entered the lands in question 
by night, but also that they killed game, etc., 
“ by night.” It is not enough to allege that 
they “ entered by night Ac then Ac there killed, 
etc.” — L ansdell v. Bidwell (1844), 8 J. P, 647. 

251. Time of entry on land — “ By 

night.”] — R. v. Merry, No. 219, ante. 

252. Recognisance — Form Sc contents.] — lie 

Reynolds (1844), 1 Dow. & L. 846 ; 1 New Sess. 
Cas. 51 ; 8 J. P. 199 ; sub nom. Ex p. Reynolds Ac 
Hodgson, 2 L. T. O. S. 353 ; 8 Jur. 192 ; sub nom. 
It. v. Reynolds Ac Hodgson, 13 L. J. M. C. 65. 

Annotation Held. Re Dunn (1847), 5 C. B. 215. 

ii. Indictment. 

See, generally, Criminal Law, Vol. XIV., pp. 
202-244 ; Indictments Act, 1915 (c. 90). 

253. Form Sc contents — Place.] — The indict- 
ment under 57 Geo. 3, c. 90, charging a party 
with having entered into a forest, chase, etc., 
with intent to destroy game, Ac being found armed 
in the night, must, in some way or other, 
particularise the place. — R. v. Ridley (1823), 
Russ. Ac Ry. 515, C. C. R. 

Annotation Refd. Davies v. It. (1829), 8 L. J. O. S. M. C 


Upon application to quarter sessions 
the conviction was affirmed, although 
the order of conviction disclosed no 
offence against the game laws, & 


although the nominal complainant 
repudiated the proceedings :—Held : 
the conviction was bad, for indicating 
no offence. — It. v. Waterfowl j j. 


(I860), 18 W. R. 164.— IR. 

o. Possession of firearms by night.) 
R. v. Conn (1920), 28 B. C. R. 180.- 

CAN. 
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254. -.]- 1 A certain cover, in the 

parish of A.” is too general a description to 
sustain an indictment for poaching under Night 
Poaching Act, 1828 (c. 69).— K. v. Crick (1832), 
5 C. & P. 508 ; 1 Nev. & M. M. C. 354. 

255. 1 Being armed.”]— Where an indict- 
ment alleged that A., B., C., D., etc., on, etc., at, 
etc., to the number of three & more, together, 
did by night unlawfully enter divers closes, etc., 
there situate & being in the occupation of E., & 
were then & there in the said closes, etc., armed 
with guns, for the purpose of destroying game : — 
Held : it did not contain a sufficient averment 
that defts. were by night in the closes armed, for 
the purpose of destroying game. — Davies v. R. 
(1829), 10 B. & C. 89 ; 5 Man. & Ry. K. B. 78 ; 2 
Man. & Ry. M. C. 562 ; 8L.J. O. S. M. C. 49 ; 109 
E. R. 384. 

Annotations : — Reid. Fletcher v. Calthrop (184f>), 1 New Sobs- 

Ctts. 529 ; Curcton v. R. (1801), 30 L. J. M. C. 149. 

256. -.] — In indictments for night 
poaching, it is advisable to insert a distinct 
averment that defts. were armed when they 
entered <& were in the land, in addition to the usual 
allegation, “ being then & there by night as afore- 
said armed.” — R. v. Wilks A Guy (1837), 7 
C. & P. 811. 

257. By night.”]— D avies v. R., No. 
255, ante . 

258. -Whether land “open or inclosed.”]— 

R. v. Andrews, No. 205, ante . 

259. .] — In an indictment for night 

poaching under Night Poaching Act, 1828 (c. 69), 
s. 9, it is unnecessary to state whether the land 
was open or inclosed. — R. v. Morris (1851), 5 
Cox, C. C. 205. 

260. Ownership of land.] — In an indict- 
ment for night poaching it is sufficient to allege 
that the land is land “of & belonging to J.” 
without stating it to be “ in the occupation of J.” — 
R. v. Riley (1851), 3 Car. & Kir. 116. 

261. “Unlawful ” entry on land sufficient.] 

— R. v . May & Darling, No. 209, ante. 

262. “Game” sufficient — Not kind of 
game.] — R. v. May & Darling, No. 209, ante . 

.] — Sec, now, Indictments Act, 1915 

(c. 90). 

263. Previous convictions.] — An indict- 

ment, under Night Poaching Act, 1828 (c. 69), 
s. 1, alleged that on Dec. 26, 1854, C. was con- 
victed before, etc., for that he, within the space 
of six calendar months then last past, to wit, on, 
etc., by night, after the expiration of the first hour 
after sunset, & before the beginning of the first 
hour before sunrise, that is to say, about the 
hour of, etc., did, by night, then & there unlaw- 
fully enter a certain close, etc., with a gun, for 
the purpose of then & there taking & destroying 
game, contrary, etc., & that he was then sentenced 
to be imprisoned for the period of three calendar 
months ; that, afterwards, to wit, on Nov. 2, 1858, 
he was duly convicted before, etc., for that he, 
within six calendar months next before, etc., 
to wit, on Nov. 24, in the year aforesaid, in the 
night of the same day, at, etc., by night, unlawfully 
did enter & be in & upon certain inclosed land, in, 
etc., with certain instruments, for the purpose of 
killing, taking & destroying game thereon, this 
being his second offence, contrary, etc., & was then 


adjudged to be imprisoned for six calendar 
months, etc. It then alleged a third offence, 
which, by the terms of the statute, is made a 
misdemeanour : — Held : the indictment was good, 
as it sufficiently showed upon the face of it that 
two previous convictions of offences within the 
terms of the Act had taken place. — Cureton v. 
R. (1801), 1 B. & S. 208 ; 30 L. J. M. C. 149 ; 4 
D. T. 286 ; 25 J. P. 436 ; 7 Jur. N. 8. 1193 ; 9 
W. R. 665 ; 8 Cox, C. O. 481 ; 121 E. R. 692. 

See , now, Indictments Act, 1915 (c. 90), r. 11. 

264. Joinder of counts — Acts forming part of 
one transaction — Night poaching & assault on 
gamekeeper.] — A count for night poaching may 
be joined with a count on Night Poaching Act, 
1828 (c. 69), s. 2, for assaulting a gamekeeper, 
authorised to apprehend, with counts for 
assaulting a gamekeeper in the execution of his 
duty, & for a common assault. — R. v. Finacane 
& Williams (1833), 5 C. & P. 551. 

265. Abandonment of count — Verdict on 
abandoned count — Validity.] — The first count of 
the indictment charged prisoners under Night 
Poaching Act, 1828 (c. 69), s. 2, with being found 
on land, at night armed with a gun for the purpose 
of taking game, by A. & B. who had lawful 
authority to apprehend them, <fc that A. & B. 
being about to apprehend them, the prisoners 
with a weapon assaulted & wounded A. & B. The 
second count charged an unlawful wounding. 
The third & fourth counts charged a common 
assault. At the close of the prosecution the 
counsel for the prosecution abandoned the last 
three counts & elected to stand on the first count. 
The jury returned a verdict of guilty of night 
poaching & a common assault. Upon a question 
raised whether prisoners could be convicted of a 
common assault upon the first count : — Held : 
the prosecuting counsel having withdrawn the 
counts for common assault from the jury, the 
question ought not to be entertained. — R. v. 
Day A Cox (1870), 22 L. T. 452 ; 34 J. P. 355 ; 
11 Cox, C. C. 505, C. C. R. 

266. Separate indictments — Same transaction — 
Transaction involving distinct offences — Night 
poaching & shooting of gamekeeper.] — A. was 
indicted for shooting at B., a gamekeeper, there 
being another indictment against A. for night 
poaching: — Held: although both indictments 
related to the same transaction, yet the offences 
were quite distinct from each other, & the pro- 
secutor, therefore, ought not to be put to his 
election to go upon one indictment <fc abandon 
the other. — R. v. Handley (1833), 5 C. & P. 565. 


Sub-sect. 2. — Proceedings against Persons 
Suspected of Poaching. 

See Poaching Prevention Act, 1862 (c. 114). 

267. Object of Poaching Prevention Act, 1862 

(c. 114).] — In order to justify a conviction under 
sect. 2 of above Act it is necessary that game or 
instruments for taking game should be found on 
the accused in a highway. It is not sufficient that 
the accused should be seen in a highway & followed, 
& game found on him elsewhere. Semble : it is 
also necessary that the game or instruments for 
killing or taking game should be detained & taken 
from the accused in the highway, in order to give 
magistrates jurisdiction to convict for the offence. 
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Sect, 2. — Criminal: Sub-sect. 2.] 

The Act passed for the purpose of giving 
authority to constables & peace officers to do 
certain acts, & power was given them to search 
in the highways any suspected person, & also 

ower to stop & search any cart. This power, 

owever, was expressly limited to highways & 
public places, & it was never intended to give 
power to search in places other than those in 
which the officers would be in the ordinary execu- 
tion of their duty (Bovill, C.J.). 

It seems to me that there are four requirements 
before that jurisdiction arises : (a) the accused 
must be found in a highway, street, or public 
place ; (6) a constable or peace officer must have 
good ground to suspect that he is coming from 
land where he had been unlawfully in search or 
pursuit of game ; (c) he must have in his possession 
some game unlawfully obtained, or a gun, or part 
of a gun, or net, or engine for taking or killing 
game ; (d) the game, or other article, or thing, 
must have been found on him, & by that I under- 
stand that it has been either heard, seen, or felt 
on him. It must then & there have been per- 
ceived by the finder’s senses, & not inferred by 
conjecture (Byles, J.). — Clarke v. Crowder 
(1869), L. R. 4 C. P. 638 ; 38 L. J. M. G. 118 ; 17 
W. R. 857. 

Annotations: — Folld. Turner r. Morgran (1875), L. It. 10 

C. P. 587. Coasd. Lloyd v. Lloyd (1885), 14 Q. 13. D. 725. 

268. Scope of Poaching Prevention Act, 1862 
(c. 114), s. 2 — Two offences created.] — (1) A 
person may be convicted of that offence, or of 
having used any net, etc., for unlawfully killing 
or taking game, upon circumstantial evidence ; 
(2) under above sect, a person may be convicted 
of having obtained game by unlawfully going on 
land in search or pursuit of game without evidence 
of his having been on any particular land. 

There are two heads of offence in sect. 2 under 
either of which a person who has been stopped by 
a constable, & in whose possession any game, or 
any article or thing for the destruction of game has 
been found, may be convicted : viz., the “ having 
obtained game ” by unlawfully going on land in 
search or pursuit of game & “ the having used the 
article or thing ” for unlawfully killing or taking 
game (Cockburn, C.J.). — Evans v. Botterill 
(1863), 3 B. & S. 787 ; 2 New Rep. 70 ; 33 L. J. 
M. C. 50 ; 8 L. T. 272 ; 28 J. P. 21 ; 10 Jur. N. S. 
311 ; 11 W. R. 621 ; 122 E. R. 294. 

Annotation : — Generally , Mentd. R. v. Jarrald & Ost (1863). 

Lc. & Ca. 301. 

269. Ingredients of offence.] — Clarke i\ 

Crowder, No. 267, ante . 

270. Power to search — In “public place" — 
What is “public place.* *] — Clarke v. Crowder, 
No. 267, ante. 

271. “Good cause to suspect " — Necessity 

for.] — A policeman has no power under Poaching 
Prevention Act, 1862 (c. 114), to apprehend persons 
whom he may suspect of coming from land where 
they have been unlawfully in pursuit of game, & 
such persons may lawfully resist & use such violence 
as is necessary to prevent their apprehension. 

A policeman can only justify stopping & 
searching a cart upon a highway under Poaching 
Prevention Act, 1862 (c. 114), where he has good 
cause to suspect that the cart is carrying game 
which has been unlawfully obtained, etc. ; & 
upon an indictment for assaulting the policeman 
in the execution of his duty under such circum- 


stances, it is necessary to prove the existence of 
reasonable grounds of suspicion. Evidence that 
prisoners were habitual poachers is not sufficient 
& is inadmissible for the purpose. Where no 
reasonable ground of suspicion can be shown, defts. 
are justified in resisting the search. — R. v. Spencer 
(1803), 3 F. & F. 854, 857. 

272. What Is.] — A constable saw II. 

with a gun poaching in a field, & then saw him 
go to another field also poaching, & then on the 
highway, where the constable stopped & searched 
him, saying he suspected H. of coming from land 
where he had been unlawfully searching for game. 
II. assaulted the constable, & was summoned for 
the assault : — Held : the justices were wrong in 
dismissing the charge for the reason they gave, 
viz., that as H. had been seen poaching, he could 
not have been suspected of poaching. — Hall v . 
Robinson (1889), 53 J. P. 310, D. C. 

273. Search & seizure must constitute one 
transaction.] — Lloyd v. Lloy^d, No. 276, post. 

274. Power to seize game & guns, nets, etc. — 
Whether seizure on highway Itself essential.] — 

Clarke v. Crowder, No. 267, ante . 

275. -.] — In order to give jurisdiction 
to magistrates to convict of an offence under 
Poaching Prevention Act, 1862 (c. 114), s. 2, it 
is necessary that the game or instruments for 
killing or taking game should be seized & detained 
on the highway. — Turner v. Morgan (1875), 
L. R. 10 C. P. 587 ; 44 L. .T. M. C. 161 ; 33 L. T. 
172 ; 39 J. P. 695 ; 23 W. R. 659. 

Annotation : — Consd. Lloyd v. Lloyd (1885), 14 Q. B. D. 725. 

276. Seizure after chase — At spot 
several hundred yards from highway.] — A police 
constable saw applt. in a highway with some 
rabbits slung over his back. Applt. left the high- 
way & ran across a meadow, followed by the 
police constable, & on being overtaken, at a dis- 
tance from the highway, he threw the rabbits on 
the ground, <fc they were then & there taken 
possession of by the police constable. On appeal 
against a conviction under Poaching Prevention 
Act, 1862 (c. 114), s. 2: — Held: the conviction 
was right. 

The seizure <fc detainer must then & there follow 
the search, so as to be one transaction. There 
are no words in the statute which say that the 
seizure must be at the very spot where the search 
takes place or that it shall be in the highway. 
I do not think the justices would have jurisdiction 
to convict if, after a search in the highway, the 
constables let the suspected person go away, & 
then afterwards went after liim & seized & detained 
the game (Smith, J.). — Lloyd v. Lloyd (1885), 
14 Q. B. D. 725 ; 53 L. T. 536 ; 49 J. P. 630 ; 33 
W. R. 457 ; 15 Cox, C. C. 767, D. C. 

Annotation : — Mentd. R. v. Ettrid&e, [1909] 2 K. B. 24. 

277. After abandonment of possession by 

offender.] — Lloyd v. Lloyd, No. 276, ante . 

278. Validity of seizure — Necessity for 

continuing proceedings under Poaching Prevention 
Act, 1862 (c. 114), s. 2.] — In above sect, “the 
value ” of the game which is to be restored to 
an innocent person from whom it has been taken 
by a police officer, in pursuance of the power 
of seizure given by the section, means the value 
of the game at the time of the termination in 
favour of the innocent person of proceedings 
subsequently taken against him by the police 
officer under the provisions of the section, & 
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not the value of the game at the time it was 
seized. 

A police officer seized certain partridges’ eggs 
in accordance with above sect., under which 
partridges’ eggs are “ game,” but subsequently 
took out a summons against the person from whom 
he seized them charging him before justices with 
an offence against Game Act, 1831 (c. 32), s. 24, 
which contains no power of seizure. A conviction 
under the summons was, on a case stated by the 
justices, quashed. By order of the justices the 
eggs were destroyed : — Held : the police officer 
was liable for the value of the eggs at the time 
they were seized in an action founded on trover, 
inasmuch as it is a condition subsequent to any 
steps that a police officer takes under above sect, 
that he should continue to proceed under that 
section in order to be entitled to its protection. 
If he seizes game with a bond fide intention of 
acting under above sect, but subsequently pro- 
ceeds under a different statute, his act of seizure 
is thereby rendered unlawful & he becomes in law 
a trespasser. — S towe v. Benstead, [1909] 2 
K. B. 415 ; 78 L. J. K. B. 837 ; 101 L. T. 38 ; 
73 J. P. 370 ; 25 T. L. R. 540 ; 53 Sol. Jo. 543, 
D. C. 

279. No power to arrest person suspected of 
poaching.] — It. v. Spencer, No. 271, ante. 

280. Liability as accessory — Possession of game 
by carrier.] — In an information on the 5 Ann., 
c. 14, s. 2, against a carrier between Norwich 
& London, for having game in his possession as 
carrier, it is not necessary to aver that deft, is not 
a person qualified to kill game, nor that he had the 
game in his possession knowingly. The evidence 
for the prosecution was, that game was found in 
deft.’s waggon at an intermediate place between 
Norwich & London : — Held : there was sufficient 
primd facie evidence that deft, had it in his 
possession as carrier. — R. v. Marsh (1824), 2 
B. & 0. 717 ; 4 Dow. & Ry. K. B. 200 ; 2 Dow. 
& Ry. M. C. 182 ; 107 E. R. 550. 

Annotations : — Refd. Fletcher v. Calthrop (1845), 6 Q. B. 880 ; 

Kenyon v. Hart (1865), 34 L. J. M. O. 87. Mentd. R. v. 

Prince (1875), L. It. 2 C. C. R. 154 ; Newman v . Jones 

(1886), 17 Q. B. D. 132 ; Cottorill v. Lempricro (1890), 

24 Q. B. D. 634 ; Shorras v. Be ltutyen, [1895] 1 Q. B. 918. 

281. -.] — Resp., a carrier, was stopped 
by a policeman on the highway, at three o’clock 
in the morning, which was his usual time for passing 
the place where he was stopped. In answer to 
the policeman he stated that he had not any game 
in his cart, but upon searching, the policeman 
found a number of rabbits which appeared to 
have been killed on the previous day. Resp. 
stated that he was going to take the rabbits 
to two persons, who denied all knowledge of the 
respondent or the rabbits : — Held : there was no 
evidence that resp. had been on land for the pur- 
pose of unlawfully taking game, or that he had 
been accessory thereto, within Poaching Prevention 
Act, 1862 (c. 114), s. 2 . — Shuttleworth v. Grange 
(1807), 31 J. P. 280. 

282. — .] — M., a constable, at 7.30 a.m., 
in Oct. stopped Mrs. L. driving her carrier’s cart 
on the highway, & after questioning L., searched 
it. M. found two pairs of rabbits, of which L. 
gave no account, & seized them under Poaching 
Prevention Act, 1802 (c. 114), s. 2. L., on being 
served with a summons, said, “ I bought them of a 
man I did not know. This is the first time I have 
been summoned. I won’t have any more of them ” : 

’ — Held : the evidence was not sufficient to justify 


the justices in convicting L. of aiding persons 
unknown, who unlawfully went on land, etc. — 
Lawley v. Merricks (1887), 51 J. P. 602 ; 3 
T. L. R. 450, D. C. 

Compare No. 291, post. 

283. Possession of game not satisfactorily 
accounted for.] — Ex p. Whiteley (1875), 39 
J. P. Jo. 70. 

Annotation : — Refd. Bundle r. Botham (1877), 41 J. P. Jo. 

340. 

284. Possession of game purchased from 
notorious poachers.] — R. v . Cheshire JJ. (1876), 

40 J. P. Jo. 148, D. C. 

285. Necessity for continuing proceedings under 
Poaching Prevention Act, 1862 (c. 114), s. 2 — 
Statutory protection of constable.] — Stowe v. 
Benstead, No. 278, ante. 

286. Information — Form & contents — What 
must be charged.] — An information under Poach- 
ing Prevention Act, 1802 (c. 114), s. 2, must 
charge deft, with having obtained the game found 
on h im by unlawfully going on land in search or 
pursuit of game, or being accessory to another 
person so doing : — Held : a conviction was 
bad which proceeded on an information which 
did not allege that the game was obtained by 
deft, unlawfully going on land, or being accessory 
to another doing so. — Lundy v. Botham (1877), 

41 J. P. 774, D. O. 

287. Proof of offences — General rule.] — If a 

man is found at an unusual time of the day or 
night with rabbits which seem to have been caught 
in a way unusual with sportsmen, it is some evidence 
that they were got unlawfully (Cockburn, C.J.). — 
Ex p. Hurst (1863), 27 J. P. 824. 

288. Circumstantial evidence.] — A., B., 
C., & D., four labourers, were met by a police 
constable early one Sunday morning on the high 
road leading from X. to Y. Suspecting from 
their appearance that they had been poaching, 
& seeing that there was something bulky in the 
pocket of A., the constable searched him, the 
other three walking away, & drew from his pocket 
five wild rabbits which had been recently killed, 
<fe an iron spud. The constable then followed B., 
& found in his pocket a net suitable for taking 
rabbits & which appeared to have been recently 
used, & some rabbit’s fur, & fresh blood on his 
coat-cuffs. The constable afterwards found that 
0. had at a subsequent hour on same morning 
sold a dead wild rabbet at a beerhouse for 6d. 
As to D., the only evidence, besides his being 
seen in company with the others on the road, was 
that his clothes & shoes were found to be very 
wet & dirty : — Held : the magistrates were justified 
in inferring from the above evidence, as against 
A., B., & 0., that they had been unlawfully on 
some land in search or pursuit of game, within 
Poaching Prevention Act, 1862 (c. 114), although 
there was no proof that either of the parties 
had been seen off the high road : but that the 
evidence against D. was not sufficient to justify a 
conviction. 

If the circumstances proved before the 
magistrates fairly warranted the inference that 
the parties charged had been guilty of the offence 
imputed to them, they had same right to make 
inferences as any other tribunal has from circum- 
stantial evidence (Erle, 0. J.). — Brown v. Turner 
(1803), 13 0. B. N. S- 485 • l New Rep. 283 ; 32 
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Sect. 2. — Criminal: Sub-sects. 2 <£.• 3. Part VII. 
Sect. I.] 


L. J. M. C. 100 ; 7L.T. 081 ; 27 J. P. 103 ; 0 
Jur. N. S. 850 ; 11 W. R. 290 ; 143 E. R. 102. 


A nnotatwm : — Apld. Evans r. Bottorill (1863), 3 B. & S. 
787. Distd. Shuttleworth r. Grange (1867), 31 J. P. 280. 
Reid. Fuller v . Newland (1863), 27 J. I*. 406. Mentd. 
It. r. Jarrald & Ost (1 863), Le. & Ca. 301 . 


289. .] — Evans r. Bottertll, No. 

268 t ante. 


290. .] — Where a person has been 

searched on a highway, & game found upon him, 
& he is summoned before the justices under 
Poaching Prevention Act, 1802 (c. 114), s. 2, 
it is not necessary to prove specifically that he 
was seen upon any particular lands ; it is for the 
justices to draw the inference from the facts 
before them whether he had obtained the game 
by going unlawfully upon some lands ; & if there 
is some evidence to justify that conclusion, the 
superior court will not interfere. — F uller v. 
Newland (1803), 27 J. P. 400 ; subsequent pro- 
ceedings . sub nom. Ex p. Fuller, 27 J. P. 792. 

291. — — — Applt-., a common carrier 

between B. & R., was met by a police constable 
coming along the turnpike road to R. with his 
horse & cart. The constable, suspecting that 
applt. had been unlawfully on land in pursuit of 
game, asked him if he had any game in his cait, 
to which he replied that he had only a few rabbits. 
The constable then searched the cart, & found in 
a basket, beneath the rabbits, a pheasant, nine 
partridges, three of which had been shot & six 
netted, & two hares, one of which had been shot 
& the other trapped. The game was wet & had 
been recently killed ; & the boots of applt., 

who fainted when the game was discovered, were 
dirty, although the road was dry. The justices 
who convicted applt. found that “ no evidence was 
given on the one hand to show that the game was 
unlawfully obtained, or on the other hand to show 
that it was lawfully obtained ” : — Held : the fore- 
going circumstances did not constitute sufficient 
evidence on which applt. could be convicted of 
having obtained game by unlawfully going on 
land in search or pursuit of game within Poaching 
Protection Act, 1862 (c. 114), s. 2. — Jones v. 
Dicker (1870), 22 L. T. 95 ; 34 J. P. 677. 

292. — Applts. were convicted 
under Poaching Protection Act, 1862 (c. 114), s. 2, 
of having used a net for unlawfully taking game. 
The evidence was that the two applts. were seen 
together by a policeman on Dec. 16 on a highway, 
about half -past nine p.m. One had a net under 
his arm for catching hares. Nothing else was 
found on either of them ; but they had a lurcher 
with them. The policeman had heard a dog 
yelping as if in chase of a hare or rabbit a little 
time before defts. came along the road. The 
night was damp, & the net was wettish : — Held : 
there was evidence to support the conviction ; 
for that it was not necessary that applts. should 
have caught any game ; it was sufficient if they 
had used the net for the purpose, though unsuccess- 
fully, of which there was evidence. — Jenkin v. 
King (1872), L. R. 7 Q. B. 478 ; 41 L. J. M. C. 
145 ; 20 L. T. 428 ; 37 J. P. 53 ; suJb nom . R. v. 
Cornwall JJ., Jenkin & Dennis v . King, 20 
W. R. 669. 


293. — .] — Applt. having been sum- 

moned for being in possession of game eggs un- 
lawfully obtained, evidence was given on behalf 
of the prosecution that a constable, having seen 
applt. in the month of May under circumstances 
of suspicion with other men, searched applt.’s 
cart & found a large number of game eggs which 
applt. stated came off his own farm. No evidence 
was called on behalf of applt. : — Held : applt. 
was rightly convicted of an offence within Poaching 
Prevention Act, 1862 (c. 114), s. 2. — Stowe v . 
Marjoram (1909), 101 L. T. 569 ; 73 J. P. 498, 
D. C. 

294. Proof of presence on any particular 
land unnecessary.] — Evans v . Botterill, No. 268, 
ante. 

295. -.] — Fuller v . Newland, No. 
290, ante. 

296. Proof of actual search unnecessary — 
Game seen on offender.] — Upon an information 
against a person under Poaching Prevention Act, 
1862 (c. 114), s. 2, for having obtained game by 
unlawfully being on land in search or pursuit of 
game, it is not necessary to prove an actual search 
of the person by the constable if game was seen 
upon the person. — Hall v. Knox (1863), 4 B. & 8. 
515 ; 3 New Rep. 117 ; 33 L. J. M. C. 1 ; 9 
L. T. 380 ; 28 J. P. 22 ; 12 W. R. 103 ; 122 E. It. 
552. 

Annotations : — Refd. Clarke v. Crowder (1869), L. B. 4 C. P. 

638 ; Lloyd r. Lloyd (1885), 53 L. T. 536. Mentd. It. v. 

Ettridge, (1909) 2 k. B. 24. 

297. Defence — Leave & licence.] - — An informa- 
tion was laid by applt. against resps. under 
Poaching Prevention Act, 1862 (c. 114), s. 2, for 
unlawfully obtaining game by unlawfully going 
on certain land in search & pursuit of game con- 
trary to the statute. Resps. set up the defence 
that they had obtained permission to go upon the 
land from the son of the occupier & that they, 
bond fide , believed that under the circumstances 
they were not trespassers : — Held : the justices 
were right in dismissing the information if they 
were satisfied upon the evidence adduced that 
resps. did believe, bond fide , that they had leave 
& licence to enter in & upon the land &, therefore, 
were not trespassers, if there were any reasonable 
grounds for such belief on their part. — D ickinson 
v. Ead (1914), 111 L. T. 378 ; 78 J. P. 326 ; 30 
T. L. R. 490 ; 24 Cox, C. C. 308, D. C. 

298. Restoration on acquittal — Of game, etc., 
seized or " value "thereof — How value ascertained.] 

— Stowe v. Benstead, No. 278, ante. 


Sub-sect. 3. — Proceedings for Larceny. 

See Larceny Act, 1861 (c. 90), ss. 17, 21, 22 ; <£\ 
generally , Criminal Law, Vol. XV., pp. 805 et seq. 

What Is subject of larceny — Live game.] — 
See Animals, Vol. II., pp. 210, 211, Nos. 59-62, 
68, 09. 

Dead game.] — See Animals, Vol. IT., 

p. 212, Nos. 79-82. 

Pheasants’ eggs.] — See Criminal Law, Vol. 

XV., p. 906, No. 9959. 


PART VI. SECT. 2, SUB-SECT. 3. 

d. What is subject of larceny — 
Dead game .} — A conviction obtained 


upon a summary complaint before the 
sheriff, which charged the theft from 
a turnpike road of “ a dead pheasant, 


or a pheasant totally disabled by a 
shot, & the property or in the lawful 
possession of H.” suspended on the 
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290. “ Take 99 — Catching — Actual carrying 
away unnecessary.] — Taking a rabbit in a wire 
is sufficient to constitute an offence within 5 Geo. 3, 
c. 14, s. 6, though the rabbit is not killed, & though 
the party never takes it away. — R. v. Glover 
(1814), Russ. & By. 269, O. 0. R. 

800. Warren or ground lawfully used for 
breeding or keeping of hares or rabbits — What is — 
Question of fact.] — Bevan v. Hopkinson, No. 197, 
ante. 

801. Rlckyard where rabbits kept.] — 

Destroying rabbits in the night-time in a rick- 


yard in which they were kept, is not a mis- 
demeanour under Larceny Act, 1827 (c. 29), s. 30. 
— R. v. Garratt (1834), 6 C. & P. 369 ; 2 Nev. & 
M. M. C. 197. 

302. Ordinary agricultural land.] — 

Bevan v. Hopkinson, No. 197, ante. 

303. -.] — Ordinary agricultural 
land is not land used for the breeding or keeping 
of rabbits merely because rabbits are tolerated 
there & breed in the hedgerows. — R. v. 
McLauchlan (1910), 75 J. P. 8. 


Part VII. — Gamekeepers. 


Sect. 1.— APPOINTMENT. 

304. Who may appoint — Not lord of hundred or 
wapentake.] — A lord of a hundred, or wapentake, 
cannot grant a deputation to a gamekeeper. — 
Ailesbury (Earl) v . Pattison (1778), 1 Doug. 

K. B. 28 ; 99 E. R. 22. 

305. Trustees — Interests of estate.] — A 

trustee & exor., though taking under the will a 
commission as a satisfaction for his trouble, 
entitled to allowances under a general trust to 
set & manage, as he should think proper, & out of 
the rents & profits to pay all rates & taxes, charges 
of repairs, stewards, bailiffs, & gamekeepers, 
salaries & expenses, & all other charges & expenses 
he should think proper. But he was not allowed 
to appoint an establishment, gamekeepers, etc., 
except as the due management required. — Webb 
v. Shaftesbury (Earl), Shaftesbury (Earl) v. 
Arrowsmith (1802), 7 Ves. 480 ; 32 E. R. 194, 

L. C. 

Annotations: — Mentd. Cafe r. Bent (1813), 3 Haro. 245; 
Bethell v. Abraham (1873), L. H. 17 Eq. 24 ; Re Skeats’ 
Scttlmt., Skeats v. Evans (1889), 42 Ch. D. 622. 

306. Agent.] — R. v. King (1884), 48 
J. P. Jo. 149, C. C. R. 

307. Appointment in manor — Not transferable 
— Except by conveyance of manor Itself.] — It is 

no defence to debt for penalties on the game laws 
that deft, acted bond fide as gamekeeper of the 
manor in which the offence was committed, under 
a deputation from a person claiming a right to 
appoint the gamekeeper, there being no ground for 
the claim. 

A man cannot convey to another the power of 
appointing a gamekeeper without a conveyance 
also of the manor itself. Such a power is a mere 
emanation of the manor & inseparable from it 
(Lord Kenyon, C.J.). — Calcraft v. Gibbs (1792), 
5 Term Rep. 19 ; 101 E. R. 11. 

Annotations : — Consd. Sowcrby v. Smith (1874), L. It. 9 C. P. 
524. Reid. Hunt v. AndrewB (1820), 3 B. & Aid. 341 ; 
Cornwell v. Sanders (1862), 3 B. & S. 206. Mentd. 
Gregory v. Tulls (1834), 4 Tyr. 820. 

308. Registration of appointment.] — 

(1) The evidence of colourable title, necessary to 


make a deputation a defence to an action on the 
game laws, is such as, primd facie , affords a fair 
presumption : (a) of the existence of a manor ; 
(6) that there exists some serious claim to the 
manor, on the part of the person under whom 
deft, claims a right to act ; & if the evidence 
actually given does not amount to that, it ought 
not to be left to the jury. 

Sernble : (2) a deputation is not evidence of 

qualification, without proof of registration with 
the clerk of the peace ; (3) a deputation is not 
admissible as evidence of the existence of a manor, 
without a foundation being first laid in fact. — 
Kushworth v. Craven (1825), M‘Cle. & Yo. 417 ; 
148 E. R. 476. 

309. Game Act, 1831 (c. 32), s. 16.]— 
A gamekeeper acting under a deputation given 
by a lord of the manor, according to 22 & 23 
Car. 2, c. 25, before the above Act came into 
operation, which deputation has not been registered 
with the clerk of the peace, pursuant to sect. 16 
of the latter statute, is not entitled to the pro- 
tection & privileges of the statutes repealed by 
sect. 1 of the latter statute [22 & 23 Car. 2, c. 25, 
etc.], or, under sect. 47 thereof, to a month’s 
notice of action, & to give the Act <& the special 
matter in evidence under the general issue. — 
Bush v. Green (1837), 4 Bing. N. C. 41 ; 3 
Hodg. 265 ; 5 Scott, 289 ; 7 L. J. C. P. 38 ; 1 
Jur. 844 ; 132 E. R. 7^4. 

Annotations : — Apld. Lidster r. Borrow 0 839), 1 Per. & Dav. 

447. Reid. Hughes v. Buckland (1846), 3 Dow. & L. 702. 

310. -.] — A gamekeeper acting 
under a deputation granted & registered before 
above act is not entitled to notice of action under 
sect. 47 of that Act. — Lidster v . Borrow (1839), 
9 Ad. & El. 654 ; 1 Per. & Dav. 447 ; 2 Will. 
Woll. & H. 13 ; 8 L. J. M. C. 27 ; 112 E. R. 1359 ; 
previous proceedings , sub nom. Linster v. Borroll 
(1837), 1 J. P. 108. 

Annotation : — Reid. Smith v. Hopper (1847), 16 L. J. Q. B. 

93. 

311. Court will not try boundaries of 

manor.] — Hankins v. Bailey (1791), 4 Term 
Rep. 681, n. ; 100 E. R. 1243. 


ground that the charge being a theft of 
a wild animal, the complaint ought to 
have specified how it booame the 

f property of H. — Wilson v . Dykes 
1872), 2 Coupor, 183 ; 10 Macph. 


(Ct. of Seas.) 444 ; 44 So. Jur. 251.— 

SOOT. 

PART VII. SECT. 1. 

•. Terms of appointment — Yearly 


hiring .] — A gamekeeper, engaged at a 
certain sum per quarter, a house & 
firing, the keep of a oow summer & 
winter, a suit of clothes, & a cart load 
of potatoes, must, unless a special 
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Sect. 1, — Appointment . Sects. 2 cfc 3 : Svbscct. 1.] 

312. Appointment as defence to action for 
penalty — Title of person appointing.] — Calcraft 
v. Gibbs, No. 307, ante . 

313. .] — In an action against a 

gamekeeper for a penalty for using a gun to kill 
game, without bemg qualified, evidence of the 
real title to the manor is admissible, for the 
purpose of negativing the existence of a colourable 
title in the person under whom deft, claims to 
act. Entries in the books of the clerk of the peace 
of deputations formerly granted to gamekeepers 
by the real owner of the manor, are also evidence 
to show that manorial rights were publicly exercised 
by him, & that the person whose title was set 
up by deft, knew that he had not any title what- 
ever. — Hunt v. Andrews (1820), 3 B. & Aid. 341 ; 
106 E. R. 688. 

314. .] — Rush worth Craven, 

No. 308, ante. 

315. Presumption from possession — 
That game killed for use of lord.] — The possession 
of game by a servant employed to detect poachers, 
who took it up after it had been killed by strangers 
on the manor, in order to carry it to the lord, is 
not a possession within the penalty of the game 
laws. — Warneford v . Kendall (1808), 10 East, 
19 ; 103 E. R. 682. 

Annotation : — Refd. Walker v. Mills (1820), 2 Brod. & Bing. 1. 

316. — In debt for 
penalty, under the game laws, if deft, show a 
deputation as gamekeeper of the manor from the 
lord, it may be presumed if nothing appeals to 
the contrary, that the game killed by him there 
was for the use of the lord under 3 Geo. 1, c. 11. — 
Spurrier v. Vale (1809), 10 East, 413 ; 1 Camp. 
457 ; 103 E. It. 832. 

i .—Refd. Walker r. Mills (1820), 2 Brod. & Bing. 1 . 

317. As evidence — Of existence of manor.] 

-Rushworth v. Craven, No. 308, ante. 

318. _ -In ejectment by a 
party claiming to be devisee of a manor, the facts 
of the devisor having held a ct. thirty-five years 
ago, A the lessor of pltf. on several occasions since 
his death, A of appointments of gamekeepers, are 
primd facie proof, both that a manor exists, & 
that the lessor of pltf. is the lord, without the 
production of ct. rolls or any documentary evidence 
of cts. having been held. 

The parol evidence, that his father had held a 
ct. thirty-five years ago, & he himself on several 
occasions more recently, with proof of the appoint- 
ments of gamekeepers by deputation, were clearly 
sufficient primd facie evidence of both facts (Lord 
Denman, C.J.). — Doe d. Beck v. Heakin (1837), 
6 Ad. & El. 495 ; 2 Nev. & P. K. B. 660 ; 112 
E. R. 189. 


319. Right to shoot game on private 

property within Crown manor.] — Applt. who held 
a deputation from the comrs. of woods as a game- 
keeper to Crown lands, charged to the game certi- 
ficate duty on account of his having been seen in 
pursuit of game on a farm, the private property 
of a gentleman ; but it was contended that as the 
farm was within the manor of which the Crown 
is lord, he was not liable. The surveyor main- 
tained that the deputation did not authorise 
applt. to shoot upon private property, but only 
upon waste lands, & the comrs. confirmed the 
charge : — Held : the comrs. were wrong. — Ass. 
Tax Case (No. 2,389) (1855), 20 J. P. 249. 


Sect. 2.— LICENCES REQUIRED. 

320. Gamekeeper’s licence — When required — 
Occasional employment.] — Gentleman charged 
under Sched. (0.), No. 1, in respect of the services 
of a man whom he employs to kill game for him 
in Sept., & from Nov. to Jan. Applt. takes out 
a general certificate (D.) for the person so employed, 
& gives him his board & lodging when employed. 
The comrs., considering applt. not liable, relieved : 
— Held : comrs. wrong. — Ass. Tax Case (No. 
2,019) (1847), 12 J. P. 727. 

321. Issue of licence before registration of 

deputation — Effect.] — Gamekeeper charged for the 
year 1856-7 to the duty of £8 Is. 8 d. for a game 
certificate, from which he claimed relief, as he had 
obtained a certificate B. at £1 7 s. C d. to enable him 
to shoot over all the lands within a certain manor, 
for which he held a deputation. The certificate 
B. was dated Aug. 30, 1856, but the deputation 
was not registered with the clerk of the peace' 
till Dec. 1 1 , 1856, previously to which he was served 
with the notice of charge. Evidence was pro- 
duced as to applt. having shot game off the manor 
for which lie was deputed ; & the comrs. with 
reference to this evidence, & the omission of the 
timely registration of the deputation, confirmed 
the charge : — Held : comrs. right. — Ass. Tax 
Case (No. 2,490) (1857), 22 J. P. 467. 

322. Who liable — Lessee of shooting 
rights- Keeper paid by lessor under agreement for 
repayment by lessee.] — The lessee of certain shoot- 
ing appeals against a charge for a gamekeeper 
employed by him thereupon, on the ground 
that the keeper is the servant of the lessor, who 
pays his wages, receiving repayment, however, 
from the lessee. The lessor is not assessed for the 
keeper. The comrs. relieve: — Held: commis- 
sioners wrong. — Ass. Tax Case (No. 2,661) (1865), 
31 J. P. 615. 

Game licence.] — See Part VIII., Sect. 1, post. 

Gun licence.] — See Revenue. 


contract of different endurance, be 
established, be presumed to have been 
hired by the year, & is not to be hold 
as a monthly servant. — Armstrong v. 
Bainbridg® (1846), 9 Dunl. (Ct. of 
Boss.) 29, 1198 ; 19 Sc. Jur. 1.— 

SCOT. 


PART VII. SECT. 2. 

f. Gamekeeper* 8 licence — When re- 
quired — Watcher 8 on weekly wage .] — 
.Applt* rents extensive Bhootlos uroimds* 
6c has servants who watch separate 
portions of the hill ground. They 


are paid weekly wages, but have boon 
employed the whole year. Applt. has 
a certificated keeper, who resides at 
1. ; but he has no deputation, & has 
no superintendence of the others, who 
reside at distances, varying from three 
to twenty -four milos from I. He claimed 
to be assessed for the servants in 
question at the reduced duty of 10s. : 
— Held : liable. — Ass. Tax Case (No. 
066) (1848), 13 J. P. 523. — SCOT. 


g. Issue of licence before 

registration of reputation — Effect — 
Failure of collector to give warning of 


necessity for registration .) — A game 
certificate B.. was taken out for a game- 
keeper, who had not at the time a duly 
registered deputation ; but one was 
subsequently granted. Intimation of 
the neoessity of a deputation was not 
given by the collector in terms of his 
instructions, when the certificate was 
issued. A charge to the ordinary game 
certificate duty was made on the 
keeper : — Held : not liable in rospoot 
of the want of the Intimation.— Ass. 
Tax Case (No. 707) (1848), 13 J. P. 
574.— SCOT. 
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Sect. 3.— POWERS. 

Sub-sect. 1. — To Arrest. 

828. Under Game Act, 1831 (c. 82), s. 31 — 
Whether offender must have been required both to 
quit land & give his name.] — To justify the appre- 
hension of a person under the above sect., he 
must have been required to quit the land, & to 
tell his name ; & the “ wilfully continuing or 
returning upon the land,*’ to justify an appre- 
hension, must be upon the same land, & for the 
purpose of pursuing game there. — R. v. Long 
(1836), 7 0. & P. 314 ; 3 Nev. & M. M. 0. 435. 

324. .] — To justify the appre- 

hension of an offender, under the above sect, 
it is only necessary that he should have been 
made to understand, by the person authorised 
under that sect., that he is required to tell his 
Christian name, surname, & place of abode, & 
that he should have refused to comply with such 
requisition. It is not necessary that he should 
have been required both to quit the land & also 
to toll his name. — R. v . Prestney (1849), 3 
Cox, C. C. 505. 

325. At night — Night Poaching Act, 1828 
(c. 69), s. 9.] — Under sect. 2 of the above Act, a 
keeper may apprehend poachers, though there 
are three or more, & found armed, for though the 
sect, only authorises apprehending for what are 
offences under sect. 1, & when there are three or 
more armed, they are punishable under sect. 9 ; 
yet what is punishable under sect. 9 is neverthe- 
less an offence under sect. 1, though the circum- 
stances of aggravation make it liable to a heinous 
punishment ; & if the keeper, etc., be killed in the 
attempt to apprehend, the offender will be guilty 
of murder, though the keeper had previously 
struck the offender or any of his party ; if he 
struck in self defence only, & to diminish the 
violence illegally used against liim, & not 
vindictively to punish. — R. v. Barl (1832), 1 
Mood. 0. C. 330, C. C. R. 

Annotations : — Consd. 11, v. Price (1835), 7 C. & P. 1 78 ; It. 

v. Linos, [1902J 1 K. B. 199. 

326. Notice of intention to arrest — Neces- 
sity for.] — Where gamekeepers had seized two 
persons who were poaching in the night, & they, 
having surrendered, called a third, who came up 
& killed one of the gamekeepers, thi3 is murder in 
all, though the two struck no blow, & though the 
gamekeepers had not announced in what capacity 
they had apprehended them. — R. v. Whithorne 
(1828), 3C.& P. 394. 

327. .] — A gamekeeper or other 

person lawfully authorised under Night Poaching 
Act, 1828 (c. 69), s. 2, may apprehend persons found 
offending under that Act, without giving notice 
of his purpose. — R. v . Payne, Russell & Everett 
(1833), 1 Mood. C. 0. 378, 0. C. R. 

328. .] — Gamekeepers being in 

a preserve between twelve & one at night, heard 
the firing of two guns, & proceeding in the direction 
of the sound, met with two persons, who neither 
had guns nor game upon them, nor were either 
found near them. The gamekeepers immediately 
seized them, without calling on them to surrender, 
or in any way notifying to them who they were. 
The keepers were wounded, one of them seriously : 
— Held : prisoner who wounded them might, 
under the circumstances, & taking into considera- 
tion the situation & the time of the night, etc., be 
properly convicted under 9 Geo. 4, c. 31, ss. 11 & 
12. — R. v. Taylor (1836), 7 0. & P. 266. 


329. -.] — (1) If the servant of A., 
who is not lord of the manor, find a night poacher 
on the land of B., & pursue him with intent to 
take him, this is such an attempt at an illegal 
arrest that, if the poacher shoot the servant with 
the gun he has in his hand & kill him, this will be 
manslaughter only. 

(2) Where gamekeepers find poachers in a wood, 
they need not give any intimation by words that 
they intend to apprehend. The circumstances 
are sufficient notice ; & if a person out poaching 
see a man running after him, he may fairly presume 
that the person means to apprehend him. — R. v. 
Davis (1837), 7 C. & P. 785. 

330. Who may arrest — Gamekeeper — 
Employed by shooting tenant.] — A servant of C. 
attempted to apprehend A., who was out at night 
poaching in a wood, & he was killed by A. C. 
was neither the owner nor the occupier of the wood, 
nor the lord of the manor, he having only the 
permission of the owner to preserve game there : — 
Held : this was manslaughter only in A. — R. v. 
Addis (1834), 6 C. & P. 388. 

Annotations : — Distd. R. v. Price (1835), 7 C. & P. 1 78. Reid. 

II. v. Price (1851), 15 J. P. 149. Mentd. Simmons v. 

Simmons (1847), 5 Notes of Cases 324. 

331. -.] — A person who 
hires merely the right of sporting over an estate, 
is not within Night Poaching Act, 1828 (c. 69), s. 2, 
& therefore the gamekeeper of such person has no 
right to apprehend a person unlawfully being 
upon such estate by night for the purpose of 
taking game. — R. v. Price (1851), 15 J. P. 149 ; 
5 Cox, C. 0. 277. 

332. — — .J — A person having 

only a right of shooting over land has no right to 
empower keepers to apprehend parties trespassing 
in search of game ; & on their resisting, with no 
greater violence than is used by the keepers, they 
will not be liable for an assault. But if the trespass 
is in the night, they may be indicted for night 
poaching. — R. v . Wood (1859), 1 P. & F. 470. 

333. Appointed by agent of 
lord of manor.]- -R. v. King (1884), 48 J. P. Jo. 
149, C. G. II. 

334. Watcher — Employed by shooting 

tenant.]— R. v. Davis, No. 329, ante . 

335. Necessity for written 

authority from employer.] — A person who is 
employed by a lord of a manor as a watcher of his 
game preserves, is a person having authority to 
apprehend night poachers, & he need not have any 
written authority from the lord of the manor. — 
R. v. Price (1835), 7 C. &P. 178 ; 3Nev.& M.M.C. 
401. 

336. — Appointed by head game- 

keeper.] — On an indictment for wounding with 
intent to prevent lawful apprehension, it was 
proved that prisoners were found poaching in the 
night, armed, in a preserve which had belonged 
to L., & then was in the possession of L.’s trustees. 
The person trying to apprehend was a watcher 
employed by the head keeper, the latter having 
been appointed by L. twenty years before, & paid 
by his agent down to the time of the trial, but the 
head keeper had never had any direct communica- 
tion with the trustees : — Held : sufficient proof 
of an authority to apprehend. — R. v . Fielding 
(1848), 2 Car. & Kir. 621. 

337. -.] — R. v . Luck, No. 227, 
ante. 
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Sect. 3. — Powers: Sub-sects. 1,2, 3 d: 4.] 

338. Any person — Prevention of 

Offences Act, 1851 (c. 19).] — R. v. Sanderson, 
No. 234, ante . 

339. Arrest on highway — Validity.] — A 

gamekeeper, accompanied by his assistant, met 
four poachers on the highway, one carrying a 
gun, another a gun barrel, & the other two 
bludgeons. There had been previously two shots 
fired. The gamekeeper said to his assistant, 
“ Mind the gun ” ; & the assistant laid hold of 
it, &; then the gamekeeper called to another person. 
Upon this three of the poachers knocked him 
down & stunned him ; & when he came to himself, 
lie saw all of them near him, & one said, as they 
passed, “ Damn them, we have done them both,” 
& one turned back & cut him on the left leg, & 
all then ran away. It was objected that, prisoners 
being on the highway, the gamekeeper & his 
assistant had no right to interfere with them. 
Prisoners were convicted : — Held : the conviction 
was right. — li. v. Warner (1833), 5 U. & P. 525 ; 
1 Mood. C. C. 380 ; 1 Nev. & M. M. C. 301, C. C. R. 
Annotation Refd. 11. v. Addis (1834), C C. & P. 388. 

340. — Gamekeepers who were 
out watching in the night heard firing of guns 
in the preserves of their employer, <& they waited 
in a turnpike road, expecting the poachers to 
come there, which they did, & an allray ensued 
between the gamekeepers & the poachers : — 
Held : if the gamekeepers were then endeavouring 
to apprehend the poachers they were not justified 
in so doing. — It. v. Meadham (1818), 2 Gar. & Kir. 
033. 

341. Offence committed at time not night 
under Night Poaching Act, 1828 (c. 69).] — The 

servant of the owner of a wood attempted to 
apprehend a poacher whom he found there at 
eight o’clock in the morning of Dec. 17, & the 
poacher shot at him : — Held : this was not a 
capital offence within 9 Geo. 4, c. 31, ss. 11 & 12, 
as there was no proof that the poacher was in 
pursuit of game an hour before sunrise [within 
above Act]. — R. v. Tomlinson (1835), 7 0. & P. 
183; 3 Nev. & M. M. 0.405. 

For purpose of seizing gun.] — See No. 408, 


Sub-sect. 2. — To Seize. 

342. Game — In hands of unqualified person — 
Necessity for specific authority from lord of manor.] 

— Before game in the hands of an unqualified 
person can be seized within a manor for the use 
of the lord or lady of the manor, the lord or lady 
must exercise his or her judgment on the specific 
case, whether the person possessing the game is 
or is not unqualified ; but after such judgment 
exercised, the lord or lady may take the game by 
the hands of another. 

In trespass for taking hares , where deft, justified 
seizing them by command of the lord of the manor, 
& for his use, within the manor, the hares being 
found in the possession of an unqualified person, 
& pltf. traversed the command : — Held : the 


command to be proved, to maintain the issue, 
must be such a command as would legally authorise 
the seizure ; & evidence ot a wrongful command 
would not maintain the issue. — Bird v . Dale 
(1817), 7 Taunt. 560 ; 1 Moore, 0. P. 290 ; 129 
E. R. 223. 

343. Gun — Must be in actual use.] — The 

keeping of a gun is not a keeping of an engine for 
killing or destroying game. 

If this plea [the unlawful keeping by pltf. of a 
gun, being an engine for the killing of game] had 
not been bad, by reason of its amounting to the 
general issue, it could have been bad, because it is 
not alleged that the gun had been used for killing 
the game (Denison, J.). — Wingfield v. Strat- 
ford & Osman (1752), Say. 15 ; 1 Wils. 315 ; 96 
E. R. 787. 

Annotation : — Reid. Hayward v. Homer (1822), 5 B . & Aid. 

317. 

344. Carried by gamekeeper of manor 
outside manor.] — A gamekeeper of a lord of a 
manor has a right to carry a gun anywhere out 
of the manor. — Rogers v. Carter (1768), 2 
Wils. 387 ; 95 E. R. 877. 

345. Who may seize — Assistant keeper — 

Appointment not confirmed by owner.] — R. v. 

Amey, No. 408, post. 

346. Gamekeeper — Appointed by 
shooting tenant.] — A gamekeeper appointed by a 
person having only a permission to shoot, trying 
to take a gun from a poacher, & in the scuffle, 
causing a loaded gun to go off, which killed the 
poacher : — Held : guilty of manslaughter. 

The struggle between prisoner & deceased must 
be considered as one continuous illegal act on the 
part of prisoner (Lord Campbell, C.J.). — R. v. 
Wesley (1859), 1 F. & F. 528. 

Annotation : — Reid. It. v. Skeet (1866), 4 F. & F. 03 J. 

347. Right to apprehend person to obtain 

gun — Necessity for prior demand for gun.] — R. v. 

Amey, No. 408, post. 

348. Not “engine” or “instrument” 
within Game Act, 1831 (c. 32), s. 13.] — A gun is 
not an engine or instrument for the killing or 
taking of game within the above sect. — Daddle 
v. Hickton (1868), 17 L. T. 549 ; 32 J. P. 119 ; 
sub nom. Duddle v . Hickton, 16 W. li. 372. 

349. Hounds — Deputation authorising seizure of 
greyhounds & setting dogs.] — A gamekeeper was 
authorised by his deputation to seize greyhounds, 
setting dogs, ferrets, & to do all things belonging 
to the offlee of gamekeeper, according to the 
directions of the Acts of Parliament : — Held : 
he was not thereby authorised to seize hounds. — 
Grant v. Hulton (1817), 1 B. & Aid. 134 ; 106 
E. R. 50. 


Sub-sect . 3 . — To Kill Dog. 

350. Right to kill dog.] — Pltf.’s son appears to 
have been a person who made a practice of carrying 
a gun, & likewise was warned several times by M., 
the gamekeeper, not to come into the duke’s manor : 
afterwards M., being upon his lawful business, 
finds this young man, with a gun in his hand, & 


PART VII. SECT. 3, SUB-SECT. 3. 

350 i. Right to kill dog .] — A game- 
keeper has no right to shoot a poaching 


dog as such. — Brown v. Belfast 
Water Comrs. (1913), 47 1. L. T. 153. 
— IR. 

h. On highway .] — Ward- 


rope v. Hamilton (Duke) (1876), 13 
Sc. L. H. 568 ; 4 R. (Ct. of Scss.) 870.— 
SCOT. 
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might have justified seizing the dog, & though 
he shot it, it does not make any great alteration, 
because if anybody has suffered, the duke has, 
who lost the benefit of the dog, which should have 
been secured to his own use. The carrying a gun 
& shooting the keeper's dog, in return for his own 
being killed, was a sufficient justification of M for 
taking pltf.’s son before a justice of peace (Lord 
Hardwicke, 0.). — Roy r. Beaufort (Duke) 
(1741), 2 Atk. 190 ; 20 E. R. 519. 

Annotations: — Reid. Astley v. Weldon (1801), 2 Bos. & P. 

346. Mentd. Fallowes v. Taylor (1708), 7 Term Rep. 475. 

351. In pursuit of hares — Necessary for 

preservation of hares.] — A plea to an action of 
trespass, for killing pltf.’s dog, cannot justify the act 
by stating that the lord of the manor was possessed 
of a close, Ac that deft., as his gamekeeper, killed 
the dog when running after hares in that close 
for the preservation of the hares ; such plea not 
even stating that it was necessary to kill the dog 
for the preservation of the hares ; nor stating 
that it was the dog of an unqualified person. — 
Verb v. Cawdor (Earl) (1809), 11 East, 508 ; 103 
E. R. 1125. 

Annotations : — Consd. Deane v. Clayton (1 81 7), 1 Moore, C. P. 

203. Distd. Protheroe v. Mathews (1833), 5 C. & P. 681. 

Consd* Taylor v. Newman (1863), 4B. & S. 89. Apld. 

Barnard v. Evans (1925), 41 T. L. R. 682. 

352. Chasing deer.] — The servant of the 
owner of an ancient park may justify shooting a 
dog that is chasing the deer, although such shooting 
may not be absolutely necessary for the preserva- 
tion of the deer ; & the servant may justify the 
shooting, although the dog may not have been 
chasing deer at the moment when it was shot, if 
the chasing of the deer & the shooting the dog 
were all one Ac the same transaction. — Protheroe 
v . Mathews (1833), 5 C. & P. 581. 

353. On highway — “Unlawful dog 99 
within 10 Geo. 4, c. 50, s. 14.] — If there be evi- 
dence that a dog is brought into the Forest of 
Dean for the purpose of taking or destroying deer, 
etc., the dog is an “ unlawful dog ” within the 
above sect., Ac if not delivered up, may be shot by 
the gamekeepers whilst going along a public 
highway which passes through the forest. — 
Davis v. Girder (1840), 7 L. T. O. S. 03 ; 10 
J. P. Jo. 201. 

354. Whether offence under Malicious 

Damage Act, 1861 (c. 97), s. 41.] — An informa- 
tion under the above sect, was laid against applt., 
a gamekeeper, for unlawfully & maliciously 
killing a dog ; the dog was at the time near an 
aviary in which pheasants, the property of applt. ’s 
master, were confined for breeding purposes : — 
Held : the test of applt.’s liability under the sect, 
was whether he acted under the bond fide belief 
that what he was doing was necessary for the 
protection of his master’s property, Ac it was the 
only way in which the property could be pro- 
tected. — Miles v . Hutchings, [1903] 2 K. B. 714 ; 
72 L. J. K. B. 775 ; 89 L. T. 420 ; 52 W. R. 284; 
20 Cox, C. C. 655, D. C. 

Annotation : — Reid. Nye v. Niblett (1918), 87 L. J. K. B. 

590. 

355. No Intention ol killing dog— Whether 

gamekeeper guilty ol cruelty to animal.] — A 

keeper seeing a dog come into a field over which 
his master had the shooting rights, Ac frightening 
the pheasants, shot at it not with the intention 
of killing it, but intending to injure it, if necessary, 
for the purpose of frightening it away : — Held: 


the question whether deft, had cruelly ill-treated 
or abused the dog was a question of fact for the 
justices, Ac that they could lawfully dismiss the 
summons, although they found, as a fact, that 
deft, intended to injure the dog, if necessary, for 
the purpose of frightening it. — Armstrong v . 
Mitchell (1903), 88 L. T. 870 ; 67 J. P. 329 ; 
19 T. L. R. 525 ; 20 Cox, C. C. 497, D. C. 
Annotation : — Reid. Green r. Cross (1910), 103 L. T. 279. 
.] — See, generally , Animals, Vol. II., p. 214. 


Sub-sect. 4. — Other Powers. 

356. Removal ol trespasser — Use ol force.] — 
Trespass against two for assaulting pltf. Ac tearing 
his clothee. The fourth plea stated, that before 
the commiting those trespasses, pltf. was found 
by deft, on the land of S. in search of game, without 
the licence & against the will of S., Ac that pltf. had 
in his possession a hare which appeared to have 
been recently killed. Whereupon one deft, as 
servant of, & by command of S. demanded the 
hare, which pltf. refused to deliver, Ac had in his 
possession. That afterwards, & just before com- 
mitting the trespasses, the said deft, demanded the 
hare from pltf., & because he refused to deliver it, 

Ac kept it in his possession, both defts., as such 
servants, Ac by such command, in order to take 
the same for the use of W. 8., seized pltf. & took 
it from him, according to Game Act, 1831 (c. 32), 
s. 30. The fifth plea stated, that just before the 
trespasses, pltf. had in his possession a dead hare 
belonging to S. without his leave & licence ; 
wherefore defts. did, as his servants, Ac by his 
command, demand the same from pltf., which 
he refused to deliver, & detained : whereupon the 
defts., as such servants, etc., seized pltf., etc. The 
replication to the fourth plea stated, that at the 
several times of the demands of defts. Ac refusal 
by pltf., pltf. was lawfully on the highway. A 
similar replication to the demand Ac refusal in the 
fifth plea. On demurrer to the replications : — 
Held: (1) the fourth plea was bad, for not 
sufficiently showing when the second demand was 
made, or that it was made on the land of S. ; Ac 
(2) the fifth plea was also bad, for not stating that 
defts. gently laid their hands on pltf. in order to 
take the game, Ac because he resisted, they 
necessarily committed the trespasses complained 
of, doing as little damage, Ac using as little violence 
to pltf. as they could on that occasion. — Wisdom 
v. Hodson (1833), 3 Tyr. 811. 

357. .] — In an action for an assault 

against gamekeepers, who plead not guilty by 
statute, it is proper to leave it to the jury to say, 
whether deft, believed that they were acting 
under the authority of the statute, Ac whether 
they had reasonable grounds for the belief ; Ac 
this direction will be right, although they may 
have been guilty of excess not ejusdem generis 
with the acts which in the particular case they 
were by the statute authorised to do. — Cox v. 
Reid (1849), 13 Q. B. 558 ; 18 L. J. Q. B. 216 ; 
13 L. T. O. S. 158 ; 13 J. P. 315 ; 13 Jur. 563 ; 116 
E. R. 1376. 

Annotation : — Consd. Hermann v. Seneschal (1862), 13 

0. B. N. S. 392. 

358. Prevention of trespasser Interfering with 
shoot.] — Harrison t>. Rutland (Duke), No. 126, 
ante . 


j. — VOL. xxv. 


c c 
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Part VIII— Licences. 


Sect. 1. — GAME LICENCES. 

Sub-sect. 1. — Necessity for Licence. 

See Game Licences Act, 1860 (c. 90), s. 4. 

359. Game accidentally killed.] — (1) In an 
action of debt to recover the penalties under the 
game laws, pltf. can recover but one penalty under 
the statute for the same act. 

(2) If a person not qualified to kill game, kills a 
pheasant or other game by accident, he cannot 
take it away, or he is subject to the penalty. — 
Molton v . Cheeseley (1788), 1 Esp. 123, N. P. 

Annotation : — Expld. Wameford v. Kendall (1808), 10 East, 

19 . 

300. Walking with gun — On land where 
game Is.] — Proof that deft. “ did keep & use a gun 
to kill & destroy the game ” is sufficient evidence to 
support a conviction on the game laws, though 
the witness add his reason for believing it, “ that 
the gun was fired by deft, who was walking about 
a piece of ground at H. with that apparent intent.” 
If there be any evidence tending to prove an 
offence over which a magistrate has a summary 
jurisdiction by conviction, this ct. cannot judge 
of the degree of it, or control the determination 
of the magistrate upon that evidence. — R. v. 
Davis (1795), 0 Term Rep. 177 ; 101 E. R. 498. 

361. With licenced person shooting [at 

game.] — Party charged to the game certificate 
duty who had been seen with a gun in his hand in 
a field in Sept., into which he went to drive back 
some birds which had been marked down there. 
It appeared on appeal that applt.’s companion, 
who had taken out a certificate, had been seen to 
shoot at partridges, but there was no proof that 
applt. had shot at game. The comrs. confirmed the 
charge : — Held : comrs. were right. — Ass. Tax 
Case (No. 2,215) (1851), 16 J. P. 200. 

862. Beating for game — & pointing gun— Gun 
not fired.] — In action for penalties for using a gun 
to kill & destroy game : — Held : sufficient to 
prove that deft, was beating about for game, & 
pointed his gun, though he did not fire at any game. 
— Hebden v. Hentey (1819), 1 Chit. 607. 

863. & firing at game — No game killed.] — 

Applts. charged to the game certificate duty, who 
had been seen with guns, but without dogs, 
beating for game & to shoot at partridges. One 
of applts. declined to be sworn, but the other on 
being sworn stated, that although they had guns 
they had not shot at partridges, & that the bird 
which he killed was a hawk. This assertion, how- 
ever, was contradicted by other evidence. The 
comrs., notwithstanding, relieved : — Held : comrs. 
were wrong. — Ass. Tax Case (No. 2,507) (1857), 
22 J. P. 692. 


864. Permission to shoot rabbits.] — 

Applt. charged to the game certificate duty, who 
had been seen with dogs, carrying a gun, but not 
to use it, in company with two other persons, in 
a field which was frequented with game, & beating 
about apparently in search of game ; he alleged 
that he was in search of rabbits by invitation of 
the owner of the land. The comrs., however, 
confirmed the charge : — Held : comrs. were right. 
— Ass. Tax Case (No. 2,606) (1857), 22 J. P. 
692. 

365. .1 — Applts. charged to the game 

certificate duty who had been seen with guns & 
dogs beating where game was likely to be found. 
They contended that they were not liable, as they 
were not bent upon killing game but rabbits, 
which they had permission to shoot from the 
occupier of the land where they were seen beat- 
ing. The comrs. discharged applts. : — Held : 
commissioners wrong. — Ass. Tax Case (No. 2,523) 
(1859), 23 J. P. 457. 

366. Position of members of party — Licenced & 
unlicenced persons firing at same bird — Identity of 
person killing bird not established.] — The four resps. 
were summoned for killing game without a licence. 
It appeared that they all went to kill rabbits in a 
whcatfield that was being cut in Aug. A pheasant 
got up, & three of them, who had no licence to kill 
game, fired at it & killed it. The justices dismissed 
the summons on the grounds, (1) resps. went there 
with the intention of killing rabbits & not game ; 
(2 ) as the particular person who killed the pheasant 
could not be identified they ought to be acquitted : 
— Held : the justices were wrong. — Hunter v. 
Clark (1902), 66 J. P. 247 ; 18 T. L. R. 366, 
D. C. 

367. Persons employed to assist keeper in killing 
rabbits — Keeper killing game.] — Applts. charged 
to the game certificate duty. They had accom- 
panied the Duke of S.'s keeper with a gun & dogs, 
but to shoot rabbits only, the keeper, however, 
on these occasions, killing game ; & it was con- 
tended that they were not liable on the ground 
that the duke’s steward had authorised the keeper 
to procure the assistance of applts., to assist in 
killing the rabbits. The comrs. relieved : — Held : 
comrs. were wrong. — Ass. Tax Case (No. 2,364) 
(1854), 19 J. P. 328. 

368. Shooting rabbits — In company with others 
shooting game.] — Applt., charged for a game cer- 
tificate, who h«ul been out with a gun & beagles 
rabbit shooting. The surveyor contended, that 
as applt. was at the time in company with other 
persons when game was shot, he must be con- 
sidered as aiding & assisting in its destruction, 
& therefore liable to the certificate duty. The 


PART VIII. SECT. 1, SUB-SECT. 1. 

k. Position of members of warty — 
Master db licenced servant in search 
of hares — Master not licenced.] — Deft, 
had taken out a game licence in the 
name of his servant & accompanied 
the servant in Bearch of hares : — 
Held: he was liable under I. of M. 
statute which rendered liable “ any 
unlicensed person going in pursuit of 
game/' — Co win v. Harrison (1841), 
Bluett, 211.— L of M. 


1. Coursing hares — Aiders db 

abettors .] — Where it was alleged that 
deft, was one of a party of persons, 
some licensed, others not, who had 
engaged in coursing with greyhounds 
& had taken two or three hares, but 
deft, averred that be was merely a 
spectator, deft, was nevertheless held 
liable, the 1. of M. Statute rendering 
liable “ any person going in pursuit 
of game,” so that all unlicensed persons 
aiding Sc assisting licensed persons are 
liable. — Cowin v. Clucas (1841), 


Bluett, 210.— I. of M. 

m. .] — Deft, having 

a few young gentlemen on a visit 
from College requested a friend who 
had a game licence to come over & 
show them some sport. It was held 
that the I. of M. statute rendered 
liable “ any person going in pursuit 
of game,*' Sc that every unlicensed 
person who joins a party Sc aids Sc 
assists in the pursuit of game is liable 
although a licensed person be of the 
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comrs. confirmed the charge : — Held : comrs. 
were right. — Ass. Tax Oasb (No. 2,436) (1866), 
21 J. P. 488. 

869. Servant — Acting under master’s direction.] 
— A groom attending his qualified master while 
using dogs for killing the game, & pursuing it 
by his master’s command, is not liable to the 
penalty of 6 Ann. c. 16. — R. v. Taylor (1812), 
16 East, 460 ; 104 E. R. 917. 

Annotations Diitd. It. v. Sylvester (1829), 7 L. J. O. S. 

M. O. 63. Bafd. Lewis v. Taylor (1812), 16 East, 49. 

870. -.] — A servant of a qualified 
person assisted his master in setting a trap on his 
land for taking rabbits & vermin, & he ordered 
such servant, if a hare should be caught to bring 
it to him. A hare being afterwards caught in 
the trap, in the absence of the master, it was 
accordingly killed, & carried to him by the ser- 
vant : — Held : he was not liable to the penalties 
for using snares for the destruction of game, or 
having it in his possession, so as to constitute an 
exposure to sale. — W alker v. Mills (1820), 2 
Brod. & Bing. 1 ; 4 Moore, C. P. 343 ; 129 E. R. 
856. 

Annotation : — Reid. Ex p. Sylvester (1829), 9 B. & C. 61. 

871. -.] — An action for a penalty 
under the game laws was brought against a ser- 
vant in husbandry, who was seen to go up to a 
snare laid in a hedge, take out a hare, & carry it 
to his master : — Held : (1) the proof of the inno- 
cence of the possession of game lies on the person 
accused of having it ; (2) inasmuch as this ser- 
vant never intended to make any use of it for 
himself, he could not be said ever to have had 
the possession of it. — H emming v. Halsey (1823), 
1 L. J. O. S. K. B. 105. 

372. .] — An unqualified person going 

out with a qualified person, as his servant, & shoot 
ing game for him, is liable to the penalty imposed 
by 6 Ann. c. 16, for keeping & using a gun to kill 
game. — Ex p. Sylvester (1829), 9 B. & 0. 61 ; 
4 Man. & Ry. K. B. 5 ; 2 Man. & Ry. M. C. 59 ; 
109 E. R. 23 ; svb nom. R. v . Sylvester, 7 
L. J. O. S. M. 0. 63. 

373. -.] — Labourer charged for a 
game certificate, who was employed by a gentle- 
man who takes out a certificate. He was ordered 
by his employer to set snares & traps in a field 
belonging to him, of about twenty acres, which 
is surrounded by lands & woods abounding with 
game, the crops of which are injured by hares & 
rabbits. It was proved that numerous hares & 
rabbits had been trapped in the year of assess- 
ment, & that on one occasion a pheasant was taken 
out of the trap when his employer was not pre- 
sent. The surveyor contended that game could 
not be destroyed by traps by an unqualified 
person unless in the presence of another person 
who had obtained a certificate. The comrs., how- 
ever, relieved : — Held : comrs. were right. — Ass. 
Tax Case (No. 2,055) (1847), 13 J. P. 25. 

374. Infant.] — An appeal was made against a 
charge to the game certificate duty on a young 


nobleman. The surveyor produced evidence in 
support of the charge, but the comrs. refused to 
hear the witness, they being of opinion that the 
party charged being only fourteen & a half years 
old affected his responsibility, & relieved him 
accordingly : — Held : comrs. wrong. — Ass. Tax 
Case (No. 2,525) (1859), 23 J. P. 457. 

375. Exemption — Registration under Hares Act, 
1848 (c. 29) — In whom right to register vested — 
Person having shooting rights over land.] — Servant 
charged to the game certificate duty on account of 
his shooting hares. His employer contended that 
he was not liable, inasmuch as applt. had been 
registered by him to kill hares on his farm, under the 
above Act, there being no covenant in his lease 
not to take game ; but the surveyor contended, that 
as the lessor of the farm had by his lease reserved 
the right of shooting, the right to register rested 
with him only. The comrs. confirmed the 
charge : — Held : comrs. were right. — Ass. Tax 
Case (No. 2,347) (1854), 19 J. P. 8. 

.] — See, further , Game Licences Act, 1860 

(c. 90), s. 5 ; Ground Game Act, 1880 (c. 47), s. 4* 


Sub-sect. 2. — Prom What Time Licence 
Operative. 

376. Detention of issued licence — Pending pay- 
ment of duty.] — Where a certificate was issued & 
detained by the officer till payment of duty, & 
the certificated party was seen in pursuit ot game 
in the mean time : — Held : liable to the supple- 
mental charge. — Ass. Tax Case (No. 1,474) 
(1840), 6 J. P. 186. 

377. Date of intimation to collector.] — Applt., 
charged for a game certificate, who shot game 
previously to obtaining one on Oct. 25. He 
claimed relief on the ground of his having intimated 
to the collector of his present parish, through a 
friend, on Aug. 31, that in case a certificate was 
not obtained for him in the parish where he had 
previously resided, he should want one in the 
parish where he now lived. The comrs. con- 
firmed : — Held : comrs. were right. — Ass. Tax 
Case (No. 2,434) (1857), 21 J. P. 488. 

378. Date of payment of duty.] — Party charged 
for game certificate duty, who admitted having 
been in pursuit of game, but stated that he first 
paid the proper duty to the collector of his parish, 
& obtained his receipt, but omitted to exchange 
it for a certificate. The comrs. confirmed the 
charge : — Held : comrs. were right. — Ass. Tax 
Case (No. 2,435) (1857), 21 J. P. 488. 


Sub-sect. 3. — Production of Licence. 

379. Refusal to produce licence — No refusal of 
name fk address.] — The penalty under 25 Geo. 
3, c. 50, s. 15, for not producing a licence when 
lawfully required, is not complete by the refusal 


co.-~ Co win v . Quirk (1841), Bluett, 
209.— -I. of M. 

n. “ Hunting ” without licence — Con- 
struction of word “hunt .”] — British 
Columbia Game Protection Aot, as 
amended by 9 Edw. VII. c. 20, s. 8, 
makes it unlawful to “ at any time 
hunt, take, or kill any animal/* without 


a lioenoe, etc. Deft, was convicted 
by a magistrate for that he did at a 
specified place & time “ hunt animals 
without a license/* eto. Deft, had no 
lioenoe. There was no evidenoe that 
ho “ hunted ** in the sense that he 
ursued any animal. The only evi- 
en.ee was that deft, went out with a 
gun to look for deer but did not find 


any : — Held : the word " hunt ** in 
the statute means, to pursue some 
particular animal, &, the conviction 
not so stating & there being no evidenoe 
to show suoh an offence, no offence 
was alleged or proved ; & the con- 
viction should bo quashed. — R. v. 
Obrrlandbr (1910), 13 W. L. R. 643. 
— CAN. 


C C 2 
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to produce it, unless the party refuses on request, 
to tell his Christian & surname, & the place of his 
residence. — Molton v. Rogers (1802), 4 Esp. 
215, N. P. 

380. Refusal to produce licence & to give name 
& address — Authority for demand need not be 
shown.] — (1) To bring a party within 52 Geo. 3, 
c. 93, for not producing his game certificate, it 
is not necessary that the demand of it should be 
made on the land on which he was sporting ; 
but the demand must be made so immediately 
after the party has left the land, as to form a part 
of the same transaction. 

(2) It is not necessary that the person making 
the demand should produce any certificate ; & 
if the other party refuses to produce his, he takes 
the risk of whether the person demanding is one 
having a right to make such demand. 

(3) If a person refuses to produce his game 
certificate, or to tell his name or residence, the 
person demanding need not go on to ask in what 
place, if any, he is assessed to the game duty. — 
Scarth v. Gardener (1831), 5 C. & P. 38, N. P. 

Annotation : — Generally, Refd. Cox v. Reiil (1849), 18 L. J. 

Q. B. 216. 

381. Time for demanding licence & Infor- 

mation.] — Scarth v. Gardener, No. 380, ante . 

382. No question as to where licence taken 
out.] — Scarth v. Gardener, No. 380, ante. 

383. Refusal to give name & address — Ques- 
tions must be asked individually.]— The Act [52 

Geo. 3, c. 93] intended that each person should 
be asked individually for his Christian name, 
surname, place of abode, etc., this not having 
been done the conviction must be quashed {per 
Cur.). — Copeland v. Bucks JJ. (1837), 1 J. P. 
10 . 


Sub-sect. 4. — Proceedings against 
Offenders. 

384. Whether acts single offence — Killing 
several hares at same time.] — If a man not quali- 
fied go a hunting, & kill never so many hares up 
on the same day, he would forfeit but one five 
pounds, for it is but one offence. But if a man 
keep dogs, & go a hunting several days, & kill 
hares ; & if it had been thus laid, “ that he, on 
such a day, kept dogs & killed, etc.” & then again 
such a day ; by laying it thus severally, the offence 
is severed, & he shall forfeit five pounds for each 
offence ( per Cur.). — R. v. Mathews (1711), 10 
Mod. Rep. 20 ; 88 E. R. 609. 

Annotations: — Consd. Apothecaries* Co. v. Jones, [1893] 

1 Q. B. 89. Mentd. It. v. Jarvis (1757), 1 East, 643, n. 

385. .] — A conviction super prcc- 

us for three penalties of live pounds each 

for killing three hares, where it appears that it 
was done at the same time, is bad, for the statute 
does not give five pounds for every hare, it being 
but one offence. — Marriott v. Shaw (1718), 1 
Com. 274 ; 92 E. R. 1069. 

Annotation: — Refd. Apothecaries* Co. v Jones. [18931 1 

Q. B. 89. J 

386. Using dog & gun on same day.]— 

It is no objection to an information on the game 
laws that it is not qui tam. On an information, 
charging deft, with keeping & using a dog & also 
a gun on the same day, he can only be convicted 


in one penalty. If the evidence be given on the 
same day that deft, appeared & pleaded, it will 
be intended that the evidence was given in his 
presence. A magistrate should state all the 
evidence in the conviction, & not merely the 
result of it. — R. v. Lovbt (1797), 7 Term Rep. 
152 ; 101 E. R. 905. 

Annotation : — Mentd. Re Tordoff (1844), 13 L. J. M. C. 

145. 

387. Using engine for taking game during 
close season.] — Game Act, 1831 (c. 32), s. 3, for- 
bids, under penalties, the killing or taking certain 
game during certain intervals of the year ; & 
sect. 23 imposes penalties on any person taking or 
killing game, or using a dog or engine for that 
purpose, not being authorised for want of a certifi- 
cate : — Held : a person using an engine for taking 
game without a certificate during the forbidden 
interval, was liable to penalties under the latter 
sect, although he might also be liable to penalties 
under sect. 3. — Saunders v. Baldy (1865), L. R. 
1 Q. B. 87 ; 6 B. & S. 791 ; 13 L. T. 322 ; 30 
J. P. 148 ; 12 Jur. N. S. 334 ; 14 W. R. 176 ; 
122 E. R. 1385 ; sub nom. Sanders v. Baldy, 
35 L. J. M. C. 71. 

388. Taking, killing & pursuing — Game 
Licences Act, 1860 (c. 90), s. 4.] — J. was charged 
under the above sect, with taking, killing, & pur- 
suing game without a licence. Objection being 
taken that these were three separate offences, the 
justices dismissed the information : — Held : the 
justices were wrong, & only one offence was 
charged. — L axton v. Jefferies (1893), 58 J. P. 
318, D. C. 

389. Information for penalty — Application of 
Bail Bonds Act, 1808 (c. 58).] — An information 
for penalties under the game law is not an infor- 
mation within the above Act, whereby, if deft, 
neglect to appear & plead, prosecutor is at liberty 
to enter an appearance & a plea of not guilty for 
deft. ; & therefore, where prosecutor had entered 
an appoarance & a plea of not guilty for deft., 
& a verdict had been found against deft., the 
ct. set aside such verdict for irregularity. — Davies 
v. Bint (1824), 3 B. & C. 586 ; 1 C. & P. 439 ; 

5 Dow. & Ry. K. B. 353 ; 2 Dow. & Ry. M. C. 
458 ; 107 E. R. 851, N. P. 

390. Authority to prosecute — By order of Inland 
Revenue Commissioners — Proof of authority — 
Excise Management Act, 1826 (c. 53), s. 71.] — 
In a prosecution for pursuing game without a 
licence the information alleged that it was by 
order of the comrs., & objection was taken that 
no evidence was given thereof : — Held : the 
justices were wrong in allowing such an objection 

6 in ignoring the above sect. — H argreaves v. 
Hilliam (1894), 58 J. P. 655, D. 0. 

Annotation: — Mentd. Duffin v. Markham (1918), 88 L. J* 

K. B. 581. 

391. # the 

sect., where, in an information for excise penalties 
under that or any other Act, any allegation is 
made that the Comrs. of Excise had ordered such 
information to be exhibited, such allegation shall 
be sufficient proof, without any further or other 
evidence, of the fact so alleged. 

By Inland Revenue Regulation Act, 1890 (c. 21), 
s. 21, proceedings shall not be commenced against 
any person for the recovery of any penalty under 
any Act relating to inland revenue, except by 
order of the comrs. ; &, by sect. 24, in any pro- 
ceeding the letter or instructions under which an 
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officer has acted shall bo sufficient evidence of 
any order issued by the comrs. & mentioned or 
referred to therein. 

Where proceedings to recover an excise penalty 
were taken by an officer of Inland Revenue before 
a ct. of summary jurisdiction : — Held : the pro- 
visions of the above sect, were not impliedly 
repealed by Inland Revenue Regulation Act, 
1890, c. 21, ss. 21 & 24, & therefore an allegation 
in the information that the officer prosecuted 
by order of the comrs. was sufficient proof of such 
order without further or other evidence. — Dyer 
v. Tulley, [1894] 2 Q. B. 794 ; 63 L. .T. M. C. 
272 ; 58 J. P. 656 ; 43 W. R. 61 ; 10 R. 519, D. C. 

392. Conduct of prosecution — By officer of In- 
land Revenue — General authority — Inland Revenue 
Act, 1890 (c. 21), s. 27.] — In prosecutions for 
taking game without a licence the supervisor of 
Inland Revenue for the district has a right to 
conduct the case, though the prosecution is not 
in his name ; & a general authority given to him 
by the comrs. is sufficient compliance with the 
above sect. — R. v . Turner (1894), 58 J. P. 320, 
D. C. 

See , now , Order in Council, Oct. 19, 1908 (Stat . 
It. & O. p. 470). 

393. Defences — Res judicata — Previous acquit- 
tal for trespassing in pursuit of game — For want of 
corroborative evidence.] — On Mar. 5, B. was 
charged under Game Act, 1831 (c. 32), s. 30, with 
trespass in pursuit of game, but acquitted for want 
of corroboration of a witness. On May 14, B. 
was charged under sect. 23 with unlawfully using 
a dog for taking game, he having no licence. The 
facts were precisely the same, but on second 
occasion the witness was corroborated, & the 
justices were satisfied, but B. was discharged 
on the ground of res judicata : — Held : the 
justices were wrong, & there was no res judicata , 
as the offences were not inconsistent. — Bollard 
v. Spring (1887), 51 J. P. 501. 

Res judicata, generally , see Estoppel, Vol. XXI., 
pp. 226 et seq. 

394. Conviction — Effect of — On charge for same 
licence.] — Where a conviction under 52 Geo. 3, 
c. 93, for sporting without a game certificate is 
withdrawn, the charge for a game certificate 
founded thereupon falls to the ground as a matter 
of course. — Ass. Tax Case (No. 1,475) (1840), 0 
J. P. 219. 

395. Penalties — Whether cumulative.] — M ol- 
ton v. Cheeseley, No. 359, ante . 

.] — See, also , Nos. 384, 385, 387, ante. 

396. The healing before magistrates — Right of 
public to attend.] — The proceeding against a part y 
in a summary maimer for keeping & using a gun 
to destroy game is of a judicial nature, at which 
all persons have a primd facie right to be present. 
Where a magistrate had, without any specific 
reason, caused a party, who claimed a right to 
be present, to be removed from a justice-room, 
where such a proceeding was going on : — Held : 
he was liable to an action of trespass. — Daubney 


v. Cooper (1829), 10 B. & C. 237 ; 5 Man. & Ry. 
K. B. 314 ; 3 Man. & Ry. M. C. 23 ; 8 L. J. O. S. 
K. B. 21 ; 109 E. R. 438. 

Annotations Reid. Collier v. Hicks (1831), 9 L. ,T. O. S. 
M. C. 138. Mentd. K. v. York Sheriffs (1832), 1 L. J. 
K. B. 211 ; Rawlings v. Till (1837), 7 L. J. Ex. 0 ; Newton 
v . Constable (1841), 6 Jur. 317. 


Sect. 2.— CUN LICENCES. 

See Revenue. 


Sect. 3.— DOG LICENCES. 

See Revenue. 


Sect. 4.— LICENCE TO DEAL IN GAME. 

397. Necessity for licence — Live game — In mew 
or breeding place.]— G., not being licensed to deal 
in game had a mew or breeding place for pheasants, 
& had several hens hatching pheasants’ eggs. 
During the close season ho removed 183 of the 
birds, some only a few days old, A was found 
carrying them in a basket with the hens that 
reared them, many miles from the mew : — Held : 
the birds being reared in a mew, G. had committed 
no offence under Game Act, 1831 (c. 32), s. 4, in 
merely having them in his possession away from 
the mew. — J enner v . Gorringe (1879), 43 J. P. 
781. 

Annotation : — Consd. Cook r. Trcvcncr (1910), 80 L. J. 

K. B. 118. 

398. Tame.] — Harnett v. Miles, 
No. 7, ante. 

399. .] — Cook v. Trevener, 

No. 6, ante . 

Compare No. 5, ante. 

400. Imported game killed abroad.] — An 

excise licence to deal in game under Game Licences 
Act, 1860 (c. 90), s. 14, is not required to enable 
a person to deal in England in game which has 
been killed abroad. — Pudney v . Eccles, [1893] 
1 Q. B. 52 ; 62 L. J. M. C. 27 ; 67 L. T. 713 ; 57 
J. P. 38 ; 41 W. R. 125 ; 9 T. L. R. 21 ; 37 Sol. 
Jo. 27 ; 17 Cox, C. C. 594 ; 5 R. 52, D. C. 

.] — See, now. Customs & Inland 

Revenue Act, 1893 (c. 7), s. 2. 

401. Who may hold licence — Person “licenced 
to sell beer by retail ” — Holder of additional licence 
to sell beer.] — The holder of an additional licence 
to sell beer under Revenue Act, 1863 (c. 33), s. 1, 
is a person “ licensed to sell beer by retail ” within 
Game Act, 1831 (c. 32), s. 18, & is therefore dis- 
qualified from holding a licence to deal in game 
under that sect. — S hoolbred & Co. v. St. Pan- 
cras JJ. (1890), 24 Q. B. D. 346 ; 69 L. J. M. C. 
63 ; 62 L. T. 287 ; 54 J. P. 231 ; 38 W. R. 399 ; 
6 T. L. R. 171, D. C. 

402. Branch manager of stores with 


PART VIII. SECT. 4. 

o. Necessity for licence — Conflsca • 
tion of skins. ] — Accused having been 
found with 70 bear skins in a sleigh 
during the prohibited Beason, without 
a permit was oonvioted under Game 


Act, s. 33, & the skins were confiscated : 
— Held : although the words ‘‘ any 
part of the animal ” are not inoluded 
in seots. 51 of the Aot in construing the 
seot. regard must be had to tho whole 
Aot & the objects for which it was 
enacted, & the magistrate was right 


in ordering confiscation of the skins. — 
R. v . Kramer (1920), 36 Oan. Orim. 
Cos. 236 ; 29 B. C. It. 132.— CAN. 

p. Indians .) — A treaty Indian, 

hunting & killing fur-bearing animals, 
within his reserve, there having been 
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Sect. 4. — Licence to deal in game. Pari IX. Sects. 

1 <fc 2.] 

off-licence.] — R. v. Bird, etc., Kensington JJ., 
Ex p. Jones (1898), 62 J. P. 809 ; 42 Sol. Jo. 
397, D. C. 

Annotations : — Mentd. Hogmaier v. Willesden Overseers 
(1904), 52 W. It. 654 ; Hulsh v. Liverpool JJ., [1914] 
1 K. B. 109. 

403. Offences by licensed persons — Sale In close 
season — Live game.] — Loome v. Baily, No. 5, 
ante. 

Compare Nos. 6, 7, ante. 

Wild birds.] — See Animals, Vol. II., 

p. 282, Nos. 556-558. 

404. Imported game killed abroad.] — 

— A person licensed to deal in game by Game Act, 
1831 (c. 32), was convicted under sect. 4 of know- 
ingly having in his shop game during the close 
season, as defined in sect. 3. It appeared that 
game was exposed for sale in his shop during the 
close season, but that it had been killed abroad : — 
Held: the Act did not apply to birds killed abroad, 
& the conviction was wrong. — Guyer v. R. (1889), 
23 Q. B. D. 100 ; 58 L. J. M. C. 81 ; 60 L. T. 
824 ; 53 J. P. 436 ; 37 W. It. 586 ; 5 T. L. It. 
418 ; 16 Cox, C. C. 657, D. C. 

Annotations: — Apld. Pudney v. Eccles, [1893] 1 Q. B. 52. 
Consd. Robertson r. Johnson, [1893] 1 Q. B. 129. 
Compare No. 400, ante . 


405. Possession during close season — 
Game killed prior to opening of close season.] — 
By 2 Geo. 3, c. 19, ss. 1 & 4, no person shall take, 
kill, destroy, carry, Bell, buy, or have in his posses- 
sion or use any partridge between Feb. 12 & 
Sept. 1, in any year (altered by the 39 Geo. 3, 
c. 34, to Feb. 1 & Sept. 1) or any pheasant between 
Feb. 1, & Oct. 1, under a penalty: — Held: a 
qualified person who had in his possession on 
Feb. 9, partridges & a pheasant killed before 
Feb. 1, was not guilty of any offence against the 
statute. — Simpson v. Unwin (1832), 3 B. & Ad. 
134 ; 1 L. J. M. C. 28 ; 110 E. R. 50. 

Annotations : — Consd. Guyer v. R. (1889), 23 Q. B. D. 
100. Refd. Crofts v. Middleton (1856), 8 De G. M. & G. 
192. Mentd. R. v. London (Bp.) (1889), 23 Q. B. D. 414. 

Wild birds.]— See Animals, Vol. II., 

p. 283, Nos. 661-564. 

406. Agreement In close season — To de- 

liver live game out of close season.] — A licensed 
dealer in game is not prohibited by Game Act, 
1831 (c. 32), from entering into a contract made in 
the season to deliver live game out of a mew or 
breeding place at any time of the year. — Porritt 
v. Baker (1855), 10 Exch. 759 ; 3 C. L. R. 432 ; 
24 L. T. O. S. 243 ; 19 J. P. 326; 1 Jur. N. S. 
336; 156 E. R. 640. 

Annotation Reid. Loomo v. Baily (1860), 3 E. & E. 444. 


Part IX 

Sect. 1.— IN GENERAL. 

407. Definition of “ deer •* — Includes all ages 
& both sexes.] — The word “ deer,” in Larceny 
Act, 1827 (c. 29), s. 26, includes all ages, & both 
sexes, therefore an indictment under this statute 
for stealing deer is supported by evidence that 
the animal alleged to have been stolen was a 
fawn. — R. v. Strange (1843), 1 L. T. O. S. 435 ; 
1 Cox, 0. C. 58 ; sub nom. R. v. Smith, 7 J. P. 
629. 

Property in deer.]— See Animals, Vol. II., 
p. 208, Nos. 38, 39, 41-44 ; Constitutional Law, 
Vol. XI., p. 586, Nos. 873, 874. 

Whether dlstrainable for rent.] — See Animals, 
Vol. II., p. 208, No. 39. 

Whether liable to execution.] — See Animals, 
Vol. II., p. 208, No. 40. 

408. Powers of deerkeeper — To seize gun — 
Right to apprehend trespasser for purpose — 
Necessity for prior demand of gun.] — Under 16 
Geo. 3, c. 30, s. 9, as to seizing the guns, etc., of 
persons carrying them into grounds where deer 
are usually kept, with intent to destroy deer, 
an assistant keeper has no right to seize the per- 
son of one so armed in order to get his gun, without 
having first demanded the gun. 


— Deer. 

Qu. : whether an assistant keeper, appointed 
by the keeper only, & not confirmed by the owner 
of the forest, chase, etc., can, in the absence of 
the keeper, seize guns, etc. — R. v. Amey (1823), 
Russ. & Ry. 500, C. C. R. 

409. Who may seize — Assistant 

keeper.]— R. v. Amey, No. 408, ante. 

Powers of gamekeepers generally, see Part VII., 
sect. 3, ante. 


Sect. 2.— OFFENCES. 

See Larceny Act, 1861 (c. 96), ss. 12-16. 

410. Killing deer in unlnclosed ground — 
Omission in commitment of statement that deer 
In unlnclosed ground.] — A warrant of commit- 
ment, on a conviction, must recite a conviction 
for an offence over which the committing magis- 
trate had jurisdiction : & the ct. will not presume 
a conviction to be good which, according to the 
recital, shows a want of jurisdiction. 

A commitment under Larceny Act, 1827 (c. 29), 
s. 26, reciting a conviction, that deft. “ did unlaw- 
fully kill & carry away one fallow deer, the pro- 
perty of Her Majesty Queen Victoria, against the 


no declaration by the Superintendent' 
General under Indian Act. s. 66, is not 
subject to the provincial game laws, & 
requires no permit. — R. v. Rodgers. 
U923] 3 D. L. R. 414 ; 40 Can. Crim. 
Caa. 61j 33 Man. L. R. 139 ; 2 W. W. R. 


PART IX. SECT. Z. 

9- Dtpl, depasturing within 

vated fields.}-— Deit. resided upon 
managed a oertain farm as the agei 
oj the owner, who was then absent, 
killed deer depasturing a cultivaw 
field, part of the farm .—Held : del 


in committing the act was within 
Game Protection Act, 1865 (B. G.), 
s. 6, & was acquitted.— R. v. Syming- 
ton (1895), 4 B.C.E. 823.— CAN. 

r. Permitting hounds to run at 
large.) — R. v . Crandall (1896), 27 
O. R. 63.— CAN. 
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form of the statute ** i — Held: bad, for omitting 
to state that the deer was in the uninclosed part 
of some forest, chase, or purlieu. — B. v. Kino 
(1843), 1 Dow. & L. 721 ; 13 L. J. M. 0. 43 ; 8 
Jur. 271. 

Annotations Reid. Attwood v. Jollifle (1848), 10 L. T. 

O. S. 392 ; Threlkeld v. Smith, [1901] 2 K. B. 531. 

411. Killing deer outside limits of forest.] — 
Thrblkeld v . Smith, No. 416, post. 

412. Killing deer in inclosed ground — What is 
Inclosed ground.! — B. v. Money (1847), 2 Russell 
on Crimes & Misdemeanors, 8th ed., p. 1260. 

413. Killing deer after previous conviction — 
Invalidity of previous conviction.] — Upon an in- 
dictment for a second offence against 42 Geo. 3, 
c. 107, by killing deer, objections were taken to 
the conviction for the first offence, viz. that it 
was not in the proper county, & that it was not 
correctly stated in the indictment for the second 
offence ; & the conviction for the second offence 
held wrong. — B. v. Allen (1823), Buss. <fc By. 
513. 

Annotation : — Reid. Cureton v . R. (1861), 1 B. & S. 208. 

414. Conviction by two Justices— 
Omission of place where offence committed.] — 

(1) On an indictment under Larceny Act, 1827 
(c. 29), s. 26, for killing a deer after a previous 
summary conviction, a conviction by two justices 
of the previous offence was put in : — Held : such 
a conviction was good. 

(2) This conviction in stating the offence did 
not state the place at which it was committed ; 
but the justices, in awarding the distribution of 


the penalty, awarded it to the overseers of D., 
in the said county, “ where the said offence was 
committed”: — Held: sufficient. — R. v. Weals 
(1831), 5 0. & P. 135 ; 1 Nev. & M. M. 0. 283. 

415. Non-consent of owner — How proved.] 

— On an indictment on 42 Geo. 3, c. 107, s. 1 (a), 
though there must be some evidence to negative 
the owner’s consent, the owner need not be called 
for the purpose ; his non-consent may be inferred 
from other circumstances, or proved by his agents. 
— B. v. Allen, B. v . Argent, Crussall & Green, 
B. v. Chamberlain & Hopwood (1826), 1 Mood. 
0. 0. 154. 

Aiding & abetting persons stealing deer.]— See 
Criminal Law, Vol. XIV., p. 90, Nos. 602, 603. 

416. Possession of deer — Killed outside limits of 
forest — 'Usually kept In forest.] — A person who 
kills & carries away a deer, usually kept in a 
forest, when it is outside of the limits of the forest 
& upon the land of a third person, cannot be con- 
victed, under Larceny Act, 1861 (o. 96), s. 14, of 
being in unlawful possession thereof. — Threl- 
keld v. Smith, [1901] 2 K. B. 531 ; 70 L. J. K. B. 
921 ; 85 L. T. 275 ; 50 W. B. 158 ; 17 T. L. R. 
612 ; 45 Sol. Jo. 618 ; 20 Cox, C. C. 38. 

417. Assaulting deerkeeper — What amounts to.] 

— Pulling a deerkeeper to the ground, & holding 
him there while another person escapes, is not a 
beating of the deerkeeper within Larceny Act, 
1827 (c. 29), s. 29. A mere battery is not suffi- 
cient to come within this enactment. There must 
be a beating in the popular sense of the word. — 
R. v. Hale (1846), 2 Car. & Kir. 326. 


GAME LAWS. 


See Game, 
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Part I. — Gaming and Wagering Contracts Generally 


Sect. 1.— WHAT IS A CONTRACT BY WAY OF 
GAMING AND WAGERING. 

1. Distinguished from speculative transactions.] 

— The distinction between speculative trans- 
actions enforceable by law & mere gaming 
transactions unenforceable by law is that if 
the parties meant that no legal bargain should be 
effected between them, & that there should be no 
right to demand a payment of differences except 
a moral right, the contract is a gaming contract ; 
but if the parties intended to enter into a legal 
contract, which gave legal rights & imposed legal 
obligations, then the contract, though it dealt with 
speculative transactions, is enforceable. — Barnett 
v . Sanker (1925), 41 T. L. li. 060. 

2. Essentials of contract.] — Defts., the pro* 
prietors of a certain medical preparation called 
“ The Carbolic Smoke Ball,” issued an advertise- 
ment in which they promised to pay £100 to any 
person who contracted influenza after having used 


one of their smoke balls, in a certain specified 
manner & for a certain specified period. Pltf., 
upon the faith of the advertisement, purchased 
one of defts.’ smoke balls, & used it in the manner 
& for the period specified, but nevertheless con- 
tracted influenza : — H* ld : the above facts 
established a contract by defts. to pay pltf. £100 
in the event which happened ; such contract was 
neither a contract by way of wagering within 
Gaming Act, 1845 (c. 109), nor a policy within 
14 Geo. 3, c. 48, s. 2 ; & pltf. was entitled to 
recover. 

According to my view, a wagering contract is 
one by which two persons, professing to hold 
opposite views touching the issue of a future 
uncertain event, mutually agree that, dependent 
upon the determination of that event, one shall 
win from the other, & that other shall pay or 
hand over to him, a sum ot money or other stake ; 
neither of the contracting parties having any other 
interest in that contract than the sum or stake he 


PART I. SECT. 1. 

2 I. Essentials of contract .) — A con- 
tract in order to be a gaming trans- 
action must be so in the intention of 
both the parties to it. The intention 
to gamble of one of them, even though 
known to the other, does not alter the 
nature ot the contract. — B robseau ©. 
Bergevin (1905), Q. R. 27 S. 0. 510. 

- — CAN. 

2 ii. .} — To constitute a wager, 


the transaction between the parties 
must “ wholly depend on the risk in 
contemplation,” 6c 44 neither party 
must look to anything but the payment 
of money on the determination of an 
uncertainty.” But if one of the 
parties has 4 ' the event in his own 
hands ” the transaction is not a 
wager. — Databhai Tribhobandas v . 
La-khmichand Panachand (1885), 
I. L. R. 9 Bom. 858. — IND. 

2 ill. -.] — Contracts are not 


wagering contracts, unless it be the 
intention of both contracting parties, 
at the time of entering into the 
contracts, in no oiroumstanceB to call 
for, or give delivery from, or to, each 
other. — Tod v . Lakhmidab Pursho- 
tamdas (1892), I. L. R. 16 Bom. 441. — 
IND. 


27iv. - — . ] — Ajudhi a Prasad v . 
Lalman (1902), I. L. R. 25 All. 38.— 
IND. 
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will 80' win or lose, there being no other real con- 
sideration for the making of such contract by 
either of the parties. It is essential to a wagering 
contract that each party may under it either win 
or lose, whether he will win or lose being dependent 
on the issue of the event, &, therefore, remaining 
uncertain until that issue is known. If either o' 
the parties may win but cannot lose, or may los 
but cannot win, it is not a wagering contract. 

It is also essential that there should be mutuality 
in the contract. For instance, if the evidence 
of the contract is such as to make the intentions 
of the parties material in the consideration of the 
question whether it is a wagering one or not, & 
those intentions are at variance, those of one part 
being such as if agreed in by the other would make 
the contract a wagering one, whilst those of the 
other would prevent it from becoming so, this want 
of mutuality would destroy the wagering element 
of the contract & leave it enforceable by law as 
an ordinary one (Hawkins, J.). — Carlill v. 
Carbolic Smoke Ball Co., [1892] 2 Q. B. 484 ; 61 
L. J. Q. B. 096 ; 50 J. P. 005 ; 8 T. L. R. 080 
30 Sol. Jo. 628 ; affd ., [1893] 1 Q. B. 256, C. A. 


Annotations : — Reid. Stoddart v. Sagar, Sagar v. Stoddart 
(1895), 73 L. T. 215 ; R. v. Stoddart (1900), 70 L. J. Q. B 
189 ; Hawke v. Hulton (1905), 22 T. L. R. 169. Mentd 
World’s Tea Co. v. Gardner, World's Tea Co. v. Gardner 
(1895), 59 J. P. 358 ; R. v. Riley, [1896] 1 Q. B. 309 ; Jte 
Consort Deep Level Gold Mines, Ex p. Stark, [1897] 1 Cb. 
575 ; Stollery v. Maskelyne (1898), 15 T. L. R. 79; 
Johnston v. Boyes, [1899] 2 Ch. 73 ; Chaplin v. Hicks 
(1911), 27 T. L. R. 244 ; Western Electric Co. v. G. E. Ry., 
[1914] 3 K. B. 554 ; Lyons v. Fox, [1919] 1 K. B. 11 
Reynolds v. Atherton (1921), 125 L. T. 690. 


3. Party without other interest in event — 
Wagering policy.] — An agreement to pay £20 to 
deft, at the next port a ship should reach provided 
that if she did not save her passage to China 
deft, would pay pltf. £1,000 at the end of one month 
after she arrived in the river Thames without 
reference to any property, though one of the parties 
had some goods on board liable to suffer by the 
loss of the season, is a wagering policy within 
19 Goo. 2, c. 37. — Kent v. Bird (1777), 2 Cowp. 
583 ; 98 E. R. 1253. 

Annotations : — Folld. Gedge v. Royal Exchange Assce. 
Corpn., [1900] 2 Q. B. 214. Refd. Puller v. Glover (1810), 
12 East, 124. 


4-. Wager upon a past event.] — A bet upon an 
uncertain event legal. 

The question is, what the parties really meant. 
The material contingency was which of these two 
young heirs should come to his father’s estate first. 
It was not known that the father of either of 
them was then dead. Their lives, their healths, 
were neither warranted nor excepted'. It was 
equal to both of them whether one of their fathers 
should be then sick or dead. All the circum- 
stances show that if it had been then thought of it 
would not have made any difference in the bet ; 
& there was no reason to presume that they would 
have excepted it (Lord Mansfield, C.J.). — 
March (Earl) v. Pigot (1771), 5 Burr. 2802 ; 98 
E. R. 471. 


Annotations : — Consd. Pritchard v. Merchant’s & Trades- 
man’s Mutual Life Assoe. Soo. (1858); 3 C. B. N. 8. 622. 
Refd. Good v. Elliott (1790), 3 Term Rep. 693 ; Gilbert v. 
Sykes (1812), 16 East, 150 ; Mead v . Davison (1835), 
3 Ad. & El. 303. 


5. .] — A wager that A. had purchased 

a waggon of B. is not void at common law, nor 
prohibited by 14 Geo. 3, c. 48, & an action may 
be maintained upon it. — -G ood v . Elliott (1790), 

3 Term Rep. 093 ; 100 E. R. 808. 

Annotations Folld. Morgan v. Pebrer (1837), 3 Bing. N. C. 
457. Refd. Oakley v . Rigby (1836), 3 Soott, 1 94 ; 
Egerton v. Brownlow (1853), 4 H. L. Cas. 1 ; Moulis 
v . Owen, [1907] 1 K. B. 746. 

J A wager of more than £10 on a 

horse race already run is legal under Gaming Act, 
1710 (c. 19), s. 5.— Pugh v. Jenkins (1841), 1 
Q. B. 031 ; 1 Gal. & Dav. 40 ; 10 L. J. Q. B 201 ; 

5 Jur. 1082 ; 113 E. R. 1273. 

Annotation .-—Mentd. Grevffie *. Chapman (1843), 8 Jur. 
189. 

7. Ostensible contract of sale — Wager super- 
added.]— An action was brought for a breach of the 
following agreement. Pltf. agreed to buy & 
deft, agreed to sell his horse, P , for £200 provided 
he trotted 18 miles within one hour, within one 
month ; & if the task was not performed, the horse 
was thereby sold to pltf. for la. which pltf. that 
day paid to deft. At the trial it appeared that 
the task was not performed, & that deft, had 
refused to deliver the horse to pltf. A verdict was 
found for pltf. \—Held : this agreement was 
illegal, & within Gaming Act, 1710 (c. 19).— 
Brogden v. Marriott (1830), 3 Bmg. N. C. 88; 

2 Hodg. 136 ; 2 Scott, 712 ; 5 L . J. G. P. 302 ; 132 
E R 343 

Annotation .—Reid. Carlill v. Carbolic Smoke Ball Co. (1892), 
67 L. T. 837. 

8. -.] — Pltf. & deft., while con 
versing as to some rags which pltf. proposed to 
sell & deft, to purchase, disputed as to the price 
of a former lot of rags, pltf. asserting the price to 
have been lower than deft, asserted it to *J a £ e 
been. They agreed that the question should be 
referred to M., a spirit merchant, & that whichever 
party was wrong should pay M. for a gallon of 
brandy, & that, if pltf. was right, the price of the 
'ot now on sale should be 6s. per cwt. but, if deft, 
was right, 3.$. M. decided that pltf. was right. 
Pltf. sent the rags to deft, but deft, refused to 
accept them at 6s. offering 5s. To an action for 
goods bargained & sold, deft, pleaded the facts 
specially, except as to the reference to M., averring 
/hat 6s. was higher & 3s. lower than the value of the 
ags bargained for, & justified the refusal to accept 

on the ground that the agreement was made by 
way of wager, & therefore within Gaming Act, 
"845 (c. 109), s. 18;— Held: the plea was good, 

6 was supported by the facts, whether or not the 
"act of the agreement relating to the brandy was 
>aken into consideration. 

If everything is to depend upon the fact of there 
being a wager would the whole contract be avoided 
"n every case where there is a wager, or is it 
avoided merely where it is a cloak for gambling ? 
[ am not satisfied that the whole contract is void 
vhen a part only depends on the wager 
Crompton, J.).— Rourke v. Short (1856), 5 
TI. & B. 904 ; 25 L. J. Q. B. 190 ; 20 L. T. O. S. 
35 ; 2 Jur. N. S. 352 ; 4 W. R. 247 ; 119 E. R. 
17. 

Annotations : — Conid* Wilson v. Cole (1377), 36 L. T. 703. 
Refd. Higginson e. Simpson (1877), a O. F. D. 76. 


8 1. Party without other interest in 
event — Wagering policy . ] — An insurance 
for a term of years on the life of a 
person in whion the Insurer has no 
interest is void as a wagering contract 
under Contract Aot (IX of 1872), s. 30. 
— Alamai v . Positive Government 


bsourity Lite Assurance Co., Ltd. 
898), I. L. R. 23 Bom. 191.—IND. 


a. Match between racehorses .) — 

Pltf. agreed with B. & others, that a 
match should be made between a 
mare, the property of M., & a mare, 


the property of pltf., & that the party 
nominating the winner should reoeiye 
from the others £100, & tha t jBlO O 

default, to oausingthe mare nominated 
by him to run :-—Held : no action was 
maintainable on snoh agreement, the 
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Sect. 1. — What is a contract by way of gaming and 
wagering . Sect . 2: Sub-sect, 1.] 

9. Present sale of article of unascertained value 
— Prospective dividends.] — Deft, instructed pltfs., 
stockbrokers, to sell the prospective dividends 
on certain railway stock, which they accordingly 
sold to H. & Go., jobbers, calculating the dividend 
at a certain rate per cent. The dividend, when 
declared, amounted to a higher rate per cent, than 
that which pltfs. had calculated, &, according 
to usage of the Stock Exchange they therefore 
paid H. & Co. the difference : — Held : pltfs. were 
entitled to recover this difference from deft. Sales 
of prospective dividends are not contrary to law. — 
Marten v. Gibbon (1875), 33 L. T. 561 ; 24 W. It. 
87, C. A. 

10. Severable contract.] — Rourke v. Short, 
No. 8, ante . 

11. .] — Pltf. & deft, had agreed in writing 

that pltf. should take a lease ot deft. <fe buy a good- 
will & fixtures for £800, of which £25 was to be 
paid & was paid by pltf. as a deposit. Afterwards 
deft, offered pltf. £50 to be off the bargain. Pltf. 
refused this, but the parties agreed that it should 
be settled by a toss whether deft, should give pltf. 
£50 or £75 to be off the bargain. Deft, won the 
toss & when pltf. sued him for the £50 & for the 
£25 deposit, set up that the contract of rescission 
was a wagering one & void. The jury found that 
the deposit was not in contemplation of the parties, 
but that a rescission of the contract was in fact 
made : — Held : pltf. was entitled to recover both 
the £50, as consideration for the rescission, & 
also the £25 deposit. — Wilson v. Cole (1877), 3G 
L. T. 703 ; 41 J. P. 501. 

12. Must be reciprocal risk of loss.] — Pltf. 
wagered with deft, that deft, would pass his 
examination as attorney. Deft, passed. As- 
sumpsit being brought on the wager: — Held: 
the wager was void, inasmuch as it was of the 
nature of a bubble bet, deft, having it in his 
power to win if he pleased. — F isher v. Waltham 
(1843), 4 Q. B. 889; 1 Dav. & Mer. 142; 12 
L. J. Q. B. 330 ; 1 L. T. O. S. 287 ; 7 Jur. 025 ; 114 
E. R. 1132. 

13. .] — Pltf., a broker, was employed by 

deft, to speculate for him upon the Stock 
Exchange : to the knowledge of pltf. deft, did 
not intend to accept the stock bought for him, 
or to deliver the stock sold for him, but expected 
that pltf. would so arrange matters that nothing 
but differences should be payable by him ; pltf. 
knew that unless he could arrange matters for 
deft, as the latter expected, deft, would be unable 
to meet the engagements which pltf. might enter 
into for him. Pltf. accordingly entered into 


contracts on behalf of deft., upon which pltf. 
became personally liable ; & he sued deft, for 
indemnity against the liability incurred by him 
& for commission as broker : — Held : pltf. was 
entitled to recover ; for the employment of pltf. 
by deft, was not against public policy, & was not 
illegal at common law, &, further, was not in the 
nature of a gaming & wagering contract against 
the provisions of Gaming Act, 1845 (c. 109), s. 18. 

The essence of gaming & wagering is that one 
party is to win & the other to lose upon a future 
event, which at the time of the contract is of an 
uncertain nature — that is to say, if the event turns 
out one way A. will lose, but if it turns out the 
other way he will win (Cotton, L.J.). — Thacker 
v. Hardy (1878), 4 Q. B. D. 685 ; 48 L. J. Q, B. 
289 ; 39 L. T. 595 ; 43 J. P. 221 ; 27 W. R. 158, 
0. A. 


Annotations : — Folld* Re Rogers, Ex p. Rogers (1880), 
15 Ch. D. 207. Consd. Forget v. Ostigny, [1895] A. C. 
318 ; Crawley v. White (1888), 14 T. L. R. 247. Folld. 
Whitelaw e. McKinley, Alexander (1810), 27 T. L. R. 49 ; 
Richards v. Starck, 119111 1 K. B. 296. Reid. Lilley v. 
Rankin (1886), 2 T. L. R. 785 ; Reggio v. Steven (1888), 
4 T. L. R. 326 ; Carlill v. Carbolic Smoke Ball Co., [1892] 
2 Q. B. 484 ; Strachan v. Universal Stock Exchange 
(1895), 64 L. J. Q. B. 723 ; Re Gieve, Exp. Trustee (1899), 
68 L. J. Q. B. 509. 


14. .] — Carlill v. Carbolic Smoke Ball 

Co., No. 2, ante. 


15. .] — Deft, who was a dealer in stocks 

& shares, issued a circular which stated that upon 
payment of a subscription of £5 or some multiple 
thereof the subscriber would be entered in deft.’s 
three months’ trust in respect of a certain number 
of shares in three named stocks, & the subscriber 
would then be entitled to the profit arising from 
the difference between the prices of the stocks on 
the opening day of the trust & the prices at the 
end of ninety days from that date, less 10 per cent., 
together with repayment of the subscription ; & 
in the event of there being no such profit the 
subscriber would be entitled to the return of 
his subscription. Pltf. paid to deft, a subscription 
of £20 upon the terms of the circular, & at the 
end of the ninety days there accrued a profit upon 
the prices of the stocks. Pltf. also paid to deft, 
a subscription of £20 in respect of a similar trust, 
which resulted in a loss. Deft, repaid to pltf. the 
amount of his subscription in respect of the first- 
named trust. In an action to recover the amount 
of the profit less 10 per cent, in respect of the 
first-named trust & the £20 subscription in respect 
of the second trust : — Held : though the subscriber 
was, under the terms of the circular, in any event 
not to lose his subscription, yet, inasmuch as he 
would lose interest upon the amount of the 
subscription, there was a sufficient loss to make the 
contracts gaming or wagering contracts within 
Gaming Act, 1845 (c. 109), s. 18, & pltf. was not 


same being a wagering agreement. — 
Irwin r. Osborne (1857), 10 Ir. Jur. 
153.— IB. 


b. .] — Irwin v. 

(1857), 28 L. T. O. S. 9.— IR. 


Burke 


12 i. Must be reciprocal risk of loss.] 
— It is of the essence of a wager that 
each side should stand to win or lose, 
according to the uncertain or unas- 
certained event, in reference to which 
the chanoe or risk is taken. — Sassoon 
v. Tokersey (1904), I. L. R. 28 Bom. 
616. — IND. 


o. Contract to sett ticket in lottery.] 
— The W. I. Turf dub, with the special 
sanction of the Govt., onranised a War 
Loan Lottery offered tickets 


numbered from No. 1 onwards to the 
public at Its. 10 each. Pltf. being 
desirous of securing the ticket numbered 
15,315 paid Its. 10 & obtained a 

receipt on which was entered the 
number of the ticket, & the agent of 
the club agreed to hand over the ticket. 
By mistake the particular ticket was 
sold to another : — Held : The contract 
was an agreement by way of wager & 
was void. — Dorabji Jamsetji Tata 
Vit v Lance (1917), I. L. R. 42 Bom. 
676.— IND. 

d. Betting by means of totalisator.] 
— Betting by means of a totalisator 
is a wagering contract, & the cts .will 
not entertain actions for the payment 
of dividends against the holders of the 


totalisator. — Dark v. Island Bay 
Park Racing Co. (1886), 4 N. Z. L. R. 
301 (S. 0.).— N.Z. 

•. Match between racehorses — Agree- 
ment between owners to share losses & 
winnings — From bets on match,] — A 
contract, made between the respective 
owners of two horses, between whom a 
racing match is to take place, to share 
losses & winnings resulting from bets 
on tho match, is illegal. — Woolman v. 
Mallaindain (1901), 22 N. L. R. 97. 
— S. AF. 

f. Money lent — To enable borrower 
to establish bookmaking business.] — 
Where money had been lent to 
enable the borrower to become a 
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entitled to recover. — Richards v. Starck, [1911] 
1 K. B. 296 ; 80 L. J. K. B. 213 ; 103 L. T. 813 ; 
27 T. L. B. 29. 

Annotation : — Folld. Whitelaw v. MoKinley, Alexander 
(1810), 87 T. L. R. 49. 

Contracts between principal & agent .] — See 

Sect. 4, post. 


Sect. 2. — THE CONTRACT AT COMMON LAW. 

Sub-sect. 1. — In General. 

See, now , Gaming Act, 1845 (c. 109). 

16. General rule — Wagering contracts valid.] 

— Walcot v. Tappin (1673), 1 Keb. 56, 65 ; 83 
E. R. 808 ; sub nom. Andrews v. Herne, 1 Lev. 
33. 

Annotations: — Reid. Good v. Elliott (1790), 3 Term Rep. 
693 ; Morgan v. Pebrer (1837), 6 L. J. C. P. 75 ; Egerton 
v. Brownlow (1853), 4 H. L. Cae. 1. 

17. -.] — A wager on the price of 
foreign stocks is not illegal by statute or at common 
law. — Morgan v. Pebrer (1837), 3 Bing. N. O. 
457 ; 3 Hodg. 3 ; 4 Scott, 230 ; 6 L. J. 0. P. 75 ; 
1 Jur. 166 ; 132 E. R. 486. 

Annotations : — Mentd. Wilson v. Stony (1840), 4 Jur. 463 ; 
Salkeld v. Johnstone (1842), 11 L. J. Ch. 201 ; Trott v. 
Smith (1844), 12 M. & W. 688. 

18. Exceptions to rule — Wager contrary to 
public policy.] — No action lies on a wager, that 
deft, would beat a third person. — Allen v. 
Rescous (1676), 1 Freem. K. B. 433 ; 2 Lev. 174 ; 
89 E. R. 324. 

Annotation: — Mentd. Lewis v. Davison (1839), 4 M. & W. 
654. 

19. .]— Anon. (1774), Lofft, 552 ; 98 

E. li. 795. 

20. .] — A wager between two voters 

with respect to the event of an election of a member 
to serve in Parliament, laid before the poll began, 
is illegal. 

It is a colour for bribery. It has an influence 
on his mind (Lord Mansfield, O.J.). — Allen v. 
Hearn (1785), 1 Term Rep. 56 ; 99 E. R. 969. 
Annotations: — Reid. Evans v. Jones (1838), 3 J. P. 274. 
Mentd. Jonos v. Waite (1839), 1 Arn. 548 ; Cooper v. 
Slade (1858), 6 H. L. Cas. 740. 

21. -.] — A wager respecting the 
future amount of any branch of the public revenues 
is illegal, because it loads to an improper discussion, 
& is contrary to sound policy. — Atherfold v. 
Beard (1788), 2 Term Rep. 610 ; 100 E. R. 328. 
Annotations : — Folld. Shirley v. Sankey (1800), 2 Bos. & P. 

130. Consd. Ramloli Thackoorseydass v. Soojumnull 
Dhondmull (1848), 6 Moo. P. C. C. 300. Expld. Fitch v. 
Jones (1855), 5 E. & B. 238. Reid. Good v. Elliott (1790), 
3 Term Rep. 693. 


22. .]— An action will not lie on a 

promissory note given in payment of a wager on 
the amount of the hop duties. — Shirley v, 
Sankey (1800), 2 Bos. & P. 130 ; 126 E. R. 1196. 
Annotation : — Could. Ramloli Thackoorseydass v. Soojumnull 

Dhondmull (1848), 6 Moo. P. C. C. 300. 

23. -.] — A wagering contract for 

fifty guineas, that pltf. would not marry within 
six years, is primd facie in restraint of marriage, & 
therefore void ; no circumstances appearing to 
show that such restraint was prudent & proper in 
the particular instance. — Hartley v. Rice (1808), 
10 East, 22; 103 E. R. 683. 

Annotations: — Refd. Evans r. Jones (1838), 3 J. P. 274. 
Mentd. Jones v . Waite (1839), 5 Bing. N. C. 341. 

24. -.] — A wager by which deft, 
received from pltf. one hundred guineas on May 31, 
1802, in consideration of paying pltf. a guinea 
a day as long as Napoleon Bonaparte, the first 
Consul of the French Republic, should live ; which 
bet arose out of a conversation upon the pro- 
bability of his coming to a violent death by 
assassination or otherwise, is void on the grounds 
of immorality & impolicy. — Gilbert v . Sykes 
(1812), 16 East, 150 ; 104 E. R. 1045. 

Annotations : — Folld. Evans v. Jones (1839), 5 M. & W, 77. 

Consd. Ramloli Thackoorseydass v. Soojumnull Dhondmull 
(1848), 6 Moo. P. C. C. 300. Refd. Egerton v. Brownlow 
(1853), 4 H. L. Cas. 1 ; Jeffrey v. Bamford, [1921] 2 
K. B. 351. Mentd. Wilson v. Camley, [1908J 1 K. B. 
729 ; Rodriguez v. Speyer, [1919] A. C. 59. 

25. -.] — A wager as to the conviction 
or acquittal of a prisoner on trial on a criminal 
charge, is illegal, as being against public policy. — 
Evans v. Jones (1839), 5 M. & W. 77 ; 2 Horn & H. 
67 ; 8 L. J. Ex. 173 ; 3 J. P. 274 ; 3 Jur. 318 ; 151 
E. R. 34. 

A mwtaJlions : — Consd. Ramloli Thackoorseydass v. Soojum- 
null Dhondmull (1848), 4 Moo. Ind. App. 339. Kefd. 
Egerton v. Brownlow (1853), 4 H. L. Cas. 1. 

26. -.] — So in the case of wagers, it 
is now fully established that no contract in the 
nature of a wager is valid which is against public 
policy (Pollock, C.B.). — Egerton v . Brownlow 
(Earl) (1853), 4 H. L. Cas. 1 ; 8 State Tr. N. S. 
193 ; 23 L. J. Ch. 348 ; 21 L. T. O. S. 306 ; 18 
Jur. 71 ; 10 E. R. 359, H. L. 

Annotations : — Mentd. Kerkin v. Korkin (1854), 3 E. & B. 
399 ; Bean v. Griffiths (1855), 1 Jur. N. S. 1045 ; Hilton 
v. Eckersley (1855), 6 E. & B. 47 ; Kiallmark v. Kiall 
mark (1856), 26 L. J. Ch. 1 ; Scott v . Avery (1856), 
5H.L.Cas. 811 ; H. u. W. (1857), 3 K. & J. 382 ; Clavering 
v. Ellison (1859), 7 H. L. Cas. 707 j Shrewsbury v. Scott 
(1859), 6 C. B. N. S. 1 ; Wright v . Wilkin (1860), 2 B. & S. 
232 ; Tathain v. Vernon (1861), 29 Beav. 604 ; Christie 
v. Gosling (1866), L. R. 1, H. L. 279 ; Elliott v. Richardson 
(1870), L. R. 5 C. P. 744 ; Re Harrison’s Estate (1870), 
5 Ch. App. 408 ; Sackville West v. Holmesdale (1870), 
L. R. 4 H. L. 543 ; Thompson v. Fisher (1870), L. R. 10 Eq. 
207 ; Re Exmouth, Exmouth v. Praed (1883), 23 Ch. D. 
158 ; Davies v. Davies (1887), 36 Ch. D. 359 ; Lound v. 
Grimwade (1888), 39 Ch. D. 605 ; WindhUl L. B. of 


member of Natal " TattersalTs ” for 
the express purpose of qualifying the 
borrower to establish a bookmaking 
business : — Held : the money bad been 
lent for an illegal purpose within Law 25 
of 1878, & was irrecoverable at law. — 
Woolman V. Glensniok (1905), 26 
N. L. R. 379. — S. AF. 
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16 i. General rule — Wagering con- 
tracts valid. ] — A gaming debt or wager 
unless against public policy, indecent 
or immoral, is recoverable at common 
law. — Robinson v . McNeil (1907), 4 
E. L. R. 134.— CAN. 

16 ii. .] — By the common 

law of England in force in India, an 


action may be maintained on a wager, 
although the parties had no previous 
interest in the subject-matter on which 
it is laid, if such wager be not against 
the interest or feelings of third parties, 
docs not lead to indecent evidence, & 
is not contrary to public policy. The 
mere circumstance that a wager 
concerns the publio revenue, or 
creates a temptation to do a wrong, 
will not render it illegal. — R amloll 

THACKOORSETDASS V. SOOJANMULL 

Dhoondt:mull(1848), 4 Moo. Ind. App. 
339.— IND. 

16 iii. .]— W. sued O. C. 

for money agreed to be due in respect 
of loans & money due to W. while he 
& O. C. were in partnership as book- 
makers. Exception was taken to 


the declaration that the claim was bad 
inasmuch as it was based on a contract 
which was illegal : — Held : wagering 
contracts though unenforceable were not 
illegal at common law. — VV hittkt v. 
O’Connor (1918), 39 N. L. R. 376.— 
S. AF. 

18 i. Exceptions to rule — Wager con- 
trary to public policy — Bet on result of 
Parliamentary election .] — Pltf. cannot 
reoover, in the cte. of this province, 
upon a claim for the amount of a bet 
made Sc won in thiB province on the 
result of a Parliamentary election in this 
Dominion. Suob a bet is not enforce- 
able, quite apart from any legislation 
on the subject. — Harris v. Elliott 
(1913), 28 O. L. R. 349 : 4 O. W. N. 
939 ; 12 D. L. R. 533.— CAN. 
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Sect. 2. — The contract at common law: Sub-eecte. 1 
<fc 2. Sect. 3 : Sub-sect. 1, A. <8* B-1 

Health e. Vint (1890), 45 Ch. D. 851 ; Maxim Nordenfelt 
Guns & Ammunition Co. v . Nordenfelt, [1893] 1 Ch. 630 ; 
SaYlll v. Longman (1898), 79 L. T. 44 ; Re Kelocy, Tyson 
v. Keloey7Tl899] 2 Ch. 630 ; Marlborough v. Marlborough 
(1900), 83 L. T. 578 ; Jeffreys v. Jeffreys (1901), 84 L.~T. 
417 ; Re Greenwood, Goodhart v. Woodhead, [1902] 
2 Ch. 198 ; Janson v. Driefontein Consolidated Mines, 
[1902] A. C. 484 ; Re Hope Johnstone, Hope Johnstone v. 
Hope Johnstone, [1904] 1 Ch. 470 ; Prince t\ Haworth, 
[1905] 2 K. B. 768 ; Wilson «. Carnley 11908] 1 K. B. 
729 ; R. v. L. G. Board, Ex p. Arlidge, [1913] 1 K. B. 
463 ; Continental Tyre & Rubber Co. (Great Britain] «. 
Daimler Co.. [1915] 1 K. B. 893 ; Montefiore v. Monday 
Motor Components Co., [1918] 2 K. B. 241 ; Rodrigues 
t>. Speyer, [1919] A. C. 59 ; Kemp t?. Glasgow Corpn., 
[1920] A. C. 836 ; Re Wallace, Champion t>. Wallaoe, 
[1920] 2 Ch. 274. 


27. Wager contrary to public morality.] — An 

action will not lie upon a voluntary wager between 
two indifferent persons, upon the sex of a third, 
apparently a man ; having acted, & continuing to 
act, as such, in various public characters, because 
such inquiry tends to indecent evidence ; & because 
it tends to disturb the peace of the individual, & 
of society. — Da Costa v. Jones (1778), 2 Oowp. 
729 ; 98 E. R. 1331. 


Annotation* .• — Cansd. Good v. Elliott (1790), 3 Term Rep. 
693. Retd. Roebuck v. Hammerton (1778), 2 Cowp. 
737 ; Brown t>. Leeson (1792), 2 Hy. Bl. 43 ; Micklefleld 
v . Hepgin (1794), 1 Anst. 133 ; Gilbert r. Sykes (1812), 
16 East, 150 ; Evans v. Jones (1838), 3 J. P. 274 ; Johnson 
v. Lansley (1852), 12 C. B. 468 ; Egerton v. Brownlow 
(1853), 4 H. L. Can. 1 ; Fitch v. Jones (1855), 24 L. J. Q. B. 
293. Jfentd. Gurney v. Gurney (1863), 1 Hem. & M. 
413 ; Cooke v. Cooke (1865), 34 L. J. Ch. 460, n. 


28. -.] — A policy upon the sex of a 

person, is a wagering policy within 14 Geo. 3, 
c. 48. — Roebuck v . Hammerton (1778), 2 Cowp. 
737 ; 98 E. R. 1335. 

Annotations : — Consd. Nantes v. Thompson (1802), 2 East, 
385. Folld. Paterson o. Powell (1832), 9 Bing. 320. 


29. .] — No action can be main- 

tained upon a wager on a cock-fight. — Squires v. 
Whisken (1811), 3 Camp. 140, N. P. 

80. .] — An action cannot be main- 
tained upon a wager, whether an unmarried woman 
has had a child. — Ditchburn v . Goldsmith 
(1815), 4 Camp. 152, N. P. 


Sub-sect. 2. — Attitude of Court. 


in which the parties have no interest. — Henkin 
v. Guerss (1810), 12 East, 247 ; 2 Camp* 408 ; 104 
E. R. 97. 


Annotations : — Folld. 
Camp. 162. Expld. 
O. S. K. B. 124. 


Ditchburn v. Goldsmith (1815), 
Robinson v. Mearns (1826), 8 L. 


4 

J. 


84. .] — A. paid B. £7,500, in con- 

sideration that B. should pay A. £10,000, or such 
proportion of that amount, say £ 10 , 000 , as 0 . paid 
his legal general creditors : — Held : after verdict, 
the declaration which alleged that 0 . had paid his 
legal general creditors £ 10,000 for the purpose of 
showing that A. had won the wager, was warranted 
by the construction of the wager. It is no ground 
for arresting the judgment after verdict, that the 
subject-matter of the action was a wager between 
A. & B. upon the solvency of 0. in which they had 
no interest. Senible : the judge may refuse to 
try a cause upon a wager, where the parties have 
no interest. — Thornton v. Thackray (1828), 2 
Y. & J. 156 : 148 E. R. 872, Ex. Oh. 

Annotation : — Reid. Evans v. Jones (1838), 3 J. P. 274. 


35 . ,] — if an action, for money had & 

received is brought against the stake-holder on a 
dog fight, to recover the stakeR, on the ground that 
pltf.’s dog won ; the judge will order it to be struck 
out of the cause paper, as he will not try which dog 
won the battle. — Egerton v. Furzeman (1825), 
1 0. & P. 613 ; Ry. & M. 213, N. P. 

Annotation : — Expld. Robinson v. Mears (1825), Ry. Sc M. 

214, n. 

36. .] — The stakeholder upon a cricket 

match between eleven players on each side at 5s. 
ahead, is liable to the winner, if the judge at Nisi 
Prius , in the exercise of his discretion, thinks 
proper to try the cause. — W alpole v. Saunders 
( 1825), 7 Dow. & Ry. K. B. 130. 


37. .] — (1) It is discretionary with a judge 

at Nisi Prius , whether he will or will not try an 
idle or frivolous cause, & if he suffers it to be tried, 
& pltf. recovers a legal verdict, it is no ground for 
disturbing the verdict. 

(2) A stakeholder upon a wager on a horse-race 
for £ 20 , is liable to an action for money had & 
received, if the money be demanded before he pays 
it over to the winner. — Robinson v. Mearns 
(1825), 6 Dow. & Ry. K. B. 26 ; Ry. & M. 214, n. ; 
3 L. J. O. S. K. B. 124. 

Annotation: — As to (2) Conid. Hodson v. Terrill (1833), 
1 Or. & M. 797. 


31. Hearing in discretion of court — Wager as 
to decision of court.] — Warehouse v. Derwent 
(1747), 1 Wm. Bl. 19 ; 96 E. R. 9. 

32. -.] — No action will lie on a wager 
respecting the mode of playing an illegal game ; & 
if such a cause be set down for trial, the judge at 
Nisi Prius will order it to be struck out of the 
paper. — Brown v, Leeson (1792), 2 Hy. Bl. 43 j 
126 E. R. 419. 

Annotation: — Folld. Ditchburn v. Goldsmith (1815), 4 

Camp. 152. 

33. Parties without interest.] — An action 

cannot be maintained on a wager on a point of law 


38 . ,] — The ct. will not try an action for 

money had & received to recover back a deposit 
paid to abide the event of a wrestling match which 
did not take place. — Kennedy v . Gad (1828), 
3 0. & P. 376 ; Mood. & M. 225, N. P. 

39. .] — The ct. will not assist a pltf. 

seeking to have a contract set aside on the ground 
of fraud, if the contract be in its nature one of 
gambling or wagering. 

Where a person having only thirty shares in a 
co. in the course of a fortnight entered into con- 
tracts for the sale of between seven hundred & 
eight hundred shares to be delivered on a future 
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g. Whether action lies.] — Whether 
action lay on claims for debts incurred 
by wagering arc good in law : — Held, : 
no upon the principle of sponMoncs 
ludicrae . — Bruce v. Ross (1788), 3 
Pat. App. 107.— SCOT. 

h. .] — A picture, which formed 

the price at a coursing match, was 


gained by a particular greyhound. A 
competition for the picture having 
arisen between tbe owner of tbo grey- 
hound & the person by whom the dog 
had been nominated for the match, a 
multiplepoinding was raised by the 
custodier of the picture, for the purpose 
of ascertaining which of the claimants 
was entitled to it : — Held : the action 
was competent, & did not resolve Into 


a question of sponsio ludicra. — Graham 
V . POLLOK, POLLOK V . GRAHAM (1848), 
10 Dunl. (Ct. of Sess.) 646 ; 20 Se. 
Jur. 200. — SCOT. 


k. .] — An action does not lie 

either for repetition of money lost 
through unfair play at cards, or for the 
damage thereby sustained. — P aterson 
v . Maoqueen Sc Kilgour (1866), 4 
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day, & was unable to deliver them in consequence 
of the shares of the co. being under the control of 
the persons to whom he had agreed to sell, the 
ct. refused to assist him on an interlocutory 
application, though the fraud was not denied by 
defts. — Rees v. Fernie (1864), 4 New Rep. 639 ; 
13 W. R. 6. 

Sec, also, Nos. 126, 127, post . 


Sect. 3. — RIGHTS OF PARTIES TO CONTRACT. 

Sub-sect. 1. — Inter se. 

A . In General . 

40. Rule at common law — Money lost not 
recoverable.] — Indebitatus assumpsit will not lie 
for a wager, or money won at play. — Jackson v. 
Colegrave (1694), Garth. 338 ; 90 E. R. 797, 
Ex. Oh. 

Annotations : — Reid. Walker v. Walker (1695), 12 Mod. Rep. 
69 ; Good v. Elliott (1790), 3 Term Rep. 693. 

41. -.] — No indebitatus assumpsit 
lies for money won at play. — A non. (1695), 12 
Mod. Rep. 81 ; 88 E. R. 1178. 

42. .] — Walker v. Walker, No. 116, 

post. 

43. .] — Money won at play cannot 

be recovered from the loser on an indebitatus 
assumpsit. — Smith v. Aiery (1704), Holt, K. B. 
329 ; 2 Ld. Raym. 1034 ; 6 Mod. Rep. 128 ; 3 
Salk. 14, 175 ; 90 E. R. 1082. 

44. Effect of Gaming Act, 1845 (c. 109), s. 18— 
Wagering contracts void — Act not retrospective.] — 
Above Act has not a retrospective operation, so as 
to defeat an action for a wager, commenced before 
the statute passed. Qu. : whether, by the first 
part of above section, the legislature intended to 
put at once an end to the legal obligation both 
of existing & future wagering contracts, leaving 
the parties to all such wagers to act thereafter on 
them as honourable engagements alone. — Moon v. 
Durden (1848), 2 Exch. 22 ; 12 J. P. Jo. 164 ; 
154 E. R. 389 ; sub nom . Moore v. Durden, 
12 Jur. 138. 

Annotations : — Consd. Pardo tJ. Bingham (1869), 4 Ck. App. 
735. Apld. Snssenbach v. Fifczgibbon (1892), 8 T. L. R. 
692. Consd. Bowling: v. Gamp (1922), 128 L. T. 342 ; 
Henshail v . Porter, [1923] 2 K. B. 193. Refd. Doolubdaes 
Pettamberdass v. Kamloll Thackoorsey class (1850), 7 
Moo. P. C. C. 239 ; M‘Kenzie v. Sligo & Shannon Ry. 
(1852), 21 L. J. Q. B. 380 ; Martin v . Hewson (1855), 
10 Exch. 737 ; Evans v. Williams (1865), 2 Drew. 8c Sm. 
324 ; Knight v. Lee, [1893] 1 Q. B. 41 ; lie Athlumney, 
Exp. Wilson, [1898] 2 Q.B. 547 ; West v. Gwynne, [1911] 
2 Oh. 1 ; Grocook v. Grocock, [1920] 1 K. B. 1. Mentd. 
A.-G. v. Hertford (1849). 3 Exch. 670 ; Marsh v. Higgins 
(1850), 19 L. J. G. P. 297 ; Pinhom v. Souster (1852), 8 
Exoh. 138 ; R. v. Leods & Bradford Ry. (1852), 16 J. P. 
631 ; lie Lord & Copper Miners* Go. (1854), 3 Eq. Rep. 
197 ; Jackson v. Woolley (1858), 8 E. & B. 784 ; Williams 
v. Smith (1859), 4 H. « N. 559 ; The Ironsides (1862), 
Lush. 458 ; A.-G. v. Sillem (1864), 10 H. L. Gas. 704 ; R. 
v . Vine (1875), L. R. 10 Q. B. 195 ; The Ydun, [1899] 
P. 236 ; R. v. Southampton Income Tax Comrs., Ex p. 
Singer, [1916] 2 K. B. 249. 


45. Contract connected with wager.] 

— Rourke v . Short, No. 8, ante . 

46. •] — Pltf. was a tipster, 

i.e., gave information as to the probable winners 
of horse races. Upon his giving the name of a 
horse to deft, as the probable winner of a certain 
race, it was agreed between them that pltf. should 
have £2 on the horse at 25 to 1, that is to say, 
that, if the deft, backed the horse & won, pltf. 
should have £50 out of his winnings, but if the 
horse lost, pltf. should pay the deft. £2. Deft, 
did back the horse, & it won, & pltf. thereupon 
claimed £50 out of deft.’s winnings : — Held : the 
agreement was void within above sect., & the £50 
could not be recovered. — Hjgginson v. Simpson 
(1877), 2 C. P. D. 76; 46 L. J. Q. B. 192 ; 36 
L. T. 17 ; 41 J. P. 200 ; 25 W. R. 303. 

Annotations : — Distd. Harvey v. Hart (1894), 38 Sol. Jo. 

418. Folld. Thomas v. Smith (1001), 18 T. L. R. 69. 

Reid. Jeffrey v. Bamford, [1921] 2 K. B. 351. 

47. Agreement to pay forfeit for failure to 
decide wager — Forfeit not recoverable.] — An agree- 
ment for a match between greyhounds, the best 
of three courses for £100, either party making 
default to forfeit that sum, is an illegal agree- 
ment within the meaning of the Statute against 
Gaming, 9 Anne, c. 14, & Gaming Act, 1710 
(c. 19). 

Where one of the parties to such an agreement 
made default, by not appearing with his dog to 
run the race at the time specified ; — Held : ho 
could not be compelled to pay the sum forfeited, 
the agreement for that purpose being nothing 
more than a party binding himself in a penalty 
to do an act prohibited by statute. — Daintree 
v. Hutchinson (1842), 10 M. & W. 85 ; 11 L. J. 
Ex. 397 ; 6 Jur. 736 ; 152 E. R. 392. 

Annotations: — Expld. Thorpe v. Coleman (1845), 14 L. J. 

C. P. 260. Mentd. Duke r. Forbes (1847), 11 Jur. 951 ; 

Rughoonauth Sahoi Chotayloll v. Uggerchund Sc Hur- 

ruckchund (1856), 10 Moo. P. C. C. 135. 

B. Contribution to Prize. 

See Gaming Act, 1845 (c. 109), s. 18. 

48. Prize consisting of stakes of parties.] — 

Batty v. Marriott, No. 479, post. 

49. .] — The enactment in Gaming Act, 

1845 (c. 109), s. 18, making void all contracts by 
way of wagering or gaming, applies to a wager 
made at a game in itself lawful, & the proviso in 
same sect, does not except betting between two 
persons at the game of billiards, where no money 
is produced or staked at the time. Where, there- 
fore, to an action to recover a sum of money lost 
at the g&ne of billiards, it was pleaded that pltf. 
& the deft, did game together by playing at 
billiards for money, & that the money sought to 
be recovered was won by pltf. from deft, by such 
game, & it was proved that pltf. & deft, had played 
at billiards at a public billiard-room, betting 
double or quits until pltf. had lost the sum : — 
Held : pltf. was not entitled to recover. — Par- 
sons v. Alexander (1855), 5 E. & B. 263 ; 3 


Maoph. (Ct. of Sees.) 602 ; 38 So. Jur. 
321.; — SOOT. 

l. .] — The ct. will not enforce 

wagering contracts on a horse-raoe law- 
fully made In terms of Ordinance 13 
of 1918. — Fisher v. Straiton (1920), 
W. L. D. 53.-— 6. AF. 

PART I. SECT. 3, SUB-SECT. 1. — B. 

m. Agreement to share winnings 


in sweepstakes. ] — Agreement between 
holders of two tickets in sweepstakes 
to share winnings : — Held : good, as 
not being a wager. — Barry v. Hegabty 
(1885), 6 N. STW. L. R. 64 ; 1 N. S. W. 
W. N. 156.— AUS. 


n. Agreement to lease racehorse dt 
share winnings A — PJltf. entered Into an 
agreement with the owner of a race- 
horse In the following terms : “ I 
hereby agree to lease the gelding 


* Magdala * to yon for the C. G. N. 
Meeting. 1912, on oondition that you 
pay all fees attached thereto, including 
training-expenses, 8c give me one-half 
of any stakes won by ' Magdala.* " 
Pltf. trained the horse 8c ran it at the 
said meeting, where It won a raoe 
carrying £500 in stakes. This amount 
was paid over to the owner of the hone : 
— Held: the agreement was not invalid 
under Gaming Act, 1908, s. 71, 8c the 
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Sect. Z.--RighU of parties to contract: Sub seel. 1, 

C. L. R. 1388 ; 24 L. J. Q. B. 277 ; 25 L. T. 
O. S. 175 ; 19 J. P. 693 ; 1 Jur. N. S. 660 ; 3 
W. R. 510 ; 119 E. R. 479. 

Annotations : — Reid. Dyson v. Mason (1889), 68 L. J. M. C 

55. Mentd. Be Ryder (1857), 29 L. T. O. S. 217. 

50. .] — Pltf. & deft, agreed to ride a race 

each on his own horse, both the horses ridden 
to become the property of the winner : — Held : 
the horses could not be regarded as a contribution 
towards a prize within the meaning of the pro- 
viso in Gaming Act, 1845 (c. 109), s. 18, & 
the contract was therefore void under that sect, 
as being “ by way of gaming or wagering.” — 
Coombes v. Dibble (1866), L. R. 1 Exch. 248 ; 
4 H. & C. 375 ; 35 L. J. Ex. 167 ; 14 L. T. 415 ; 
30 J. P. 375 ; 12 Jur. N. S. 456 ; 14 W. R. 676. 

51. -.] — H. & B. deposited £50 each with 
N., & entered into a written agreement that the 
£100 should be paid to H. if his horse trotted 
eighteen miles in an hour, & if not, then to B. 
The referee decided that the horse did trot the 
distance within the hour. B. demanded his 
£50 back from N. before the money had been paid 
over to H. : — Held : B. was entitled to recover 
his stake back from N., for that the transaction 
was simply a wager, & did not come within the 
proviso in Gaming Act, 1845 (c. 109), s. 18, as to 
contributions to a prize, or sum of money to be 
awarded to the winner of any lawful game, sport, 
pastime, or exercise. — B atson v. Newman (1876), 
1 C. P. D. 573 ; 25 W. R. 85, C. A. 

Annotation : — Reid. Diggle v. Higgs (1877), 2 Ex. D. 422. 

52. .] — An agreement to walk a match for 

£200 a side, the money being deposited with a 
stakeholder, is a wager, & null & void under 
Gaming Act, 1845 (c. 109), s. 18. The deposit 
of the money is not a subscription or contribution 
for a sum of money to be awarded to the winner 
of a lawful game within the proviso of that enact- 
ment ; & although the winner of the match can- 
not sue the loser or the stakeholder to recover 
the stakes, yet a depositor may maintain an action 
to recover back the share deposited by him with 
the stakeholder. Pltf. & one 8. agreed to walk 
a match for £200 a side, & each deposited £200 
with deft, to be paid to the winner. S. won the 
match. Pltf., after the determination of the 
match, but before the money was paid over to 
S., demanded the sum deposited by him from 
deft. : — Held : pltf. was entitled to recover his 
share of the deposit from deft. — D iugie v. Higgs 
(1877), 2 Ex. D. 422 ; 46 L. J. Q. B. 721 ; 37 
L. T. 27 ; 42 J. P. 245 ; 25 W. R. 777, C. A. 
Annotations: — Consd. Trimble v. Hill (1879), 5 App. Cas. 

342. Dittd. Read v. Anderson (1882), 10 Q. B. D. 100. 
Consd. Shoolbred r. Roberts, [1899] 2 Q. B. 560. Refd. 
Barclay v. Pearson, 11893] 2 Ch. 154 ; Be Cronmire, 
Exp. waud, [18981 2 Q. B. 383. Mentd. Hunt v. Fripp, 
[1898] 1 Cb. 675. 

53. _ -Pltf. deposited with deft. £200 to 
abide the event of a match between a horse of 
pltf. & another horse belonging to G., but before 
the day fixed for the race he gave notice to deft, 
that he revoked the authority to pay over the 


money, & demanded the return of it : — Held : pltf. 
was entitled to recover such deposit. The contract 
under which the money was deposited was one by 
way of wagering, & therefore null & void under the 
Colonial Act, which is in the same terms as Imperial 
Act, Gaming Act, 1845 (c. 109), s. 18. It was not 
an agreement to contribute a sum of money 
within the proviso contained in the said section, 
which proviso applies to contributions other than 
wagers. — Trimble v. Hill (1879), 5 App. Cas. 
342 ; 49 L. J. P. C. 49 ; 42 L. T. 103 ; 28 W. R. 
479, P. C. 


Annotations : — Consd. Shoolbred v. Roberts, [1899] 2 Q. B. 
560. Reid. Strachan v. Universal Stook Exchange 


See, also, Nos. 252, 253, post . 


C . Fresh Promise for New Consideration. 

Consideration generally, sec Contract, Vol. XII., 
pp. 172 et seq. 

54. General rule.] — There are, no doubt, cases 
in the books in which a person who owes money 
in respect of betting transactions has been held 
liable on a new contract or promise by him to pay 
in consideration of some forbearance extended to 
him by the other party. But I do not think that 
that class of case affords a true analogy to the 
present. At common law a promise to pay a 
bet was an enforceable contract ; but the Gaming 
Acts, though not making betting per se illegal, 
provided that promises to pay bets should not be 
enforceable in law ; that i8 to say, such a promise 
was deprived of all legal effect & became a mere 
nullity. If, however, the parties to a betting 
transaction enter into a new contract for good 
consideration, which contract is not in a form 
which has been declared by statute to be un- 
enforceable, there is no reason in law why that new 
contract should not be enforced, the making of 
a bet not being itself illegal (Hamilton, J.). — 
Genforsikrings Akt. (Skandinavia Rein- 
surance Co. of Copenhagen) v. Da Costa, 
[1911] 1 K. B. 137; SO L. J. K. B. 236; 103 
L. T. 767 ; 27 T. L. R. 43 ; 11 Asp. M. L. C. 548 ; 
16 Com. Cas. 1. 

55. What amounts to sufficient consideration — 
Forbearance to post as defaulter.] — H., a member 
of the Jockey Club, owed money for bets on horse 
races which he could not pay, & he was con- 
sequently liable to be turned out of the club. 
He gave a bond to satisfy his betting creditors : 
— Held : the consideration for the bond was his 
not being turned out of the club, &, whether a 
bond for a bet on a horse race was or was not 
good, his estate was liable on this bond. — Bubb 
v. Yelverton (1870), L. R. 9 Eq. 471 ; 39 L. J. 
Ch. 428 ; 22 L. T. 258 ; 18 W. R. 512. 

Annotations : — Consd. Hyams v. Stuart King, [1908] 2 K. B. 

696. Reid. Read v. Anderson (1882), 10 Q. B. D. 100 ; 

Be Deerburst, Ex p. Seaton (1891), 64 L. T. 273 ; Be 

Browne, Ex p. Martingell, [1904] 2 K. B. 133 ; Chapman 

v. Franklin (1905), 21 T. L. R. 515 ; Cooper v. Willis 

(1906), 22 T. L. R. 582 ; Goodson v. Grierson, [1908] 1 

K. B. 761. 

56. -.] — Deft., a solicitor’s articled 


owner was liable to account to pltf. 
for one-half of the moneys received. — 
Mitchell v. Beck (1913), 32 N. Z. L. Ii. 
1279.— N.Z. 

PART I. SECT. 3, SUB-SECT. 1.— C. 
64 1. General rule .) — When a demand 
connected with an illegal transaction 


can be sued on without having recourse 
to the illegal transaction, the demand is 
enforceable by law. 

Applt. handed over £25 to resp. for 
the purpose of staking it on a prize 
light. Resp. failed to stake it, & 
thereafter promised applt. to repay the 
money to him: — Held : as such promise 


was founded upon a sufficient causa 
& as the promise could be proved 
without recourse to the prize fight 
transaction, an action on it was 
enforceable by law. — S ilke v. Goode 
(1911), T. P. D. 989.— S. AF. 

o. What amounts to sufficient con- 
sideration — Compromise — Must he a 
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clerk, was sued by pltf. f a turf commission agent, 
for £550 alleged to be due under an agreement 
signed by deft. Deft, had been betting for some 
time with pltf., & at the beginning of July, 1908, 
a sum of £567 9s. 9 d, was owing by deft. to pltf. 
in respect of bets. A representative of pltf. 
interviewed deft, on the subject of payment, & 
intimated that if the money was not paid deft, 
would be posted as a defaulter. Deft, said that 
was nothing to him, as he did not belong to Tatter- 
sail’s or any sporting club, but eventually he 
signed a document which, after admitting his 
liability, ran as follows : — “ In consideration ol 
[pltf.’s] forbearance to sue, & of the fact that I 
shall not be registered as a defaulter, either in 
the list compiled by the Turf Register or at 
Tattersall’s or any of the sporting clubs, I hereby 
undertake to pay the sum of £17 9s. 9 d. by July 9, 
1908, & to make immediate arrangements witb 
regard to the balance of £550.” The £17 9s. 9 d, 
was paid, but not the balance of £550 : — Held : 
there was sufficient consideration to support the 
promise to pay the £550, there being nothing to 
show that deft, regarded as an empty threat the 
intimation that if he did not pay he would be 
posted as a defaulter. — Hodgkins v. Simpson 
(1908), 25 T. L. It. 53. 

Annotation : — Disfcd. Ladbroko r. Buckland (1908), 25 

T. L. It. 55. 

57. .] — Both pltf. & deft, were 

bookmakers & deft, owed pltf. £375 in respect of 
bets. Deft, admitted he owed £355, & asked 
pltf. to accept a post-dated cheque for £355 in 
settlement, to which pltf. agreed. That cheque 
being dishonoured, deft, asked for fourteen days’ 
further time to settle the amount of the cheque 
which was given. Deft, was a member of a club, 
to which his being reported as a defaulter would 
affect his membership. In an action to recover 
upon the cheque for £355 : — Held : there was 
sufficient consideration to support a contract to 
pay £355. — Goodson v. Baker (1908), 98 L. T. 
415 ; 24 T. L. R. 338 ; 52 Sol. Jo. 302. 

Annotations : — Distd. Browne v. Bailey (1908), 24 T. L. R. 

644. Consd. Hyams v. Stuart King:, [1908] 2 K. B. 696. 

Apld. Barkworth v. Gant (1909), 25 T. L. R. 722. Refd. 

TteOomar, Exp. Ronald (1908), 52 Sol. Jo. 642 ; Wilson v. 

Conolly (1910), 103 L. T. 461. 

58. .] — Pltf. & deft., who were both 

bookmakers, had betting transactions together, 
which resulted in deft, giving pltf. a cheque for 
the amount of bets lost to him. At the request 
of deft, the cheque was held over by pltf. for a 
time, & part of the amount of the cheque was 
paid by defc. Subsequently a fresh verbal agree- 
ment was come to between the parties, by which, 
in consideration of pltf. holding over the cheque 
for a further time & refraining from declaring 
deft, a defaulter & thereby injuring him with his 
customers, deft, promised to pay the balance 
owing in a few days. The balance was never paid : 
— Held : the forbearance of pltf. to sue, coupled 
with his forbearance to declare deft, a defaulter, 
constituted a good consideration for the fresh 
agreement, & pltf. was entitled to recover. 

The action is brought against a firm in the firm’s 
name. The so-called firm was an assocn. for the 
purpose of carrying on a betting business & 
nothing else. In my opinion no such partnership 
is possible under English law (Fletcher 
Moulton, L.J.). — Hyams v . Stuart King, [1908] 


2 K. B. 690 ; 77 L. J. K. B. 794 ; 99 L. T. 424 ; 
24 T. L. R. 075 ; 52 Sol. Jo. 551, O. A. 

Annotations : — Consd. Re Oomar, Ex p. Ronald (1908), 52 
Sol. Jo. 642. Folld. Goodson v. Grierson (1908), 62 
Sol. Jo. 699 ; Cohen v . Ulph (1909), 25 T. L. R. 710 : 
Morisot v . Long (1910), Times , July 11. Consd. Wilson 
t>. Conolly (1910), 103 L. T. 461 : Re Campbell, Ex p. 
Seal, [1911] 2 K. B. 992. Apprvd. O’Connor & Quid v. 
Ralston, [1920] 3 K. B. 451. N.F. Jeffrey v. Bamford, 
[1921] 2 K. B. 351. Refd. Saxby v. Fulton, [1909] 2 

K. B. 208 ; Genforsikrings Akt. (Skandinaria Rein- 
surance Co. of Copenhagen) v. Da Costa (1910), 103 

L. T. 767 ; Re Bonacina, Le Brasseur v. Bonacina, [1912] 
2 Ch. 394 ; Gardner v. Lester (1914), 58 Sol. Jo. 688 ; 
Sutters v . Briggs, [1922] 1 A. C. 1. Mentd. Lloyd v, 
Graco, Smith, [1911] 2 K. B. 489 ; A.-G. v. Homer (No. 2), 
[1913] 2 Ch. 140 ; Robinson v. Marsh, [1921] 2 K. B. 640 ; 
Greenhalgh v. Union Bank of Manchester, [1924] 2 K. B. 
153. 

59. .] — Deft., who had been betting 

with pltfs., owed them in August, 1908, a sum of 
£56 in respect of the bets. Pltfs. applied for pay- 
ment, & received in reply a letter in which deft, 
stated that he would not pay at the moment, 
& added that he was negotiating a business which, 
when successful, would allow him to pay at an 
early date, & he asked them on that account 
to keep the matter private, as otherwise his chance 
of success would be injured. Pltfs. wrote that 
they would treat the matter as confidential, but 
wished deft, to say when they might expect a 
cheque. In a further letter pltfs. said they would 
expect a settlement by Sept. 21, but to that deft, 
sent no reply. Pltfs. knew that deft, belonged to 
the Badminton Club, but owing to their agree- 
ment to wait they alleged that they refrained 
from bringing his conduct before the committee 
of that club & from posting him as a defaulter 
at the Newmarket Rooms : — Held : there was 
no consideration for a fresh promise by deft, to 
pay the £56, & the action therefore failed. — 
Ladbroke & Co. v . Buckland (1908), 25 T. L. R. 
55. 

Annotation : — Refd. Wilson v. Conolly (1910), 103 L. T. 
461. 

60. .] — Defts. owed pltfs. a sum of 

£137 13s. 8d., in respect of bets. ^Yhen asked 
for payment defts. stated that they could not 
pay. Pltfs. threatened to post defts. as defaulters 
at Tattersall’s, whereupon defts. promised that 
if they were given a week’s time they would pay. 
To that pltfs. agreed, but no payment was in fact 
made by defts. Defts. were not members of 
Tattersall’s. In an action to recover the 
£137 13s. 8d. : — Held : pltfs. were entitled to 
recover, as there was consideration for the promise 
by defts. to pay the debt on the threat by pltfs. 
to post them as defaulters. — Cohen (M.) & Co. 
v . Ulph & Co. (1909), 25 T. L. R. 710 ; affd. 9 26 
T. L. R. 128, C. A. 

61. .] — Morisot v, Long (1910), 

Times , July 11. 

62. .] — Pltf. & deft, were book- 

makers, & deft., having lost certain bets to pltf., 
failed to pay at the proper time. Pltf. sued deft, 
for the amount of the lost bets, alleging a new 
agreement by deft, to pay the amount in con- 
sideration of pltf. giving him time to pay & re- 
fraining from publishing his failure to pay on 
the proper day. The evidence of pltf. was that 
deft, came to him & asked for time to pay & that 
he would not tell any one, & that he promised 
to give him time ; that on the next day deft. 


claim intended to be pursued,] — Pltf. 
brought an action against deft, to 
rooover a sum of £137 10s. on an 
J. — VOL. XXV. 


account settled 6c stated. Before 
notioe of trial deft, settled with pltf., 
paying him £10 in cash & giving him 


| a promissory for £65. Deft, failed 
to meet the promissory note on 
I maturity. The £137 10«. was in 

D D 
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Sect 8 . — Rights of parties to contract: Sub-sect. 1, 
C. <fc D. ; sub sect. 2, A.] 

paid him 108. on account & asked him to keep 
the matter absolutely confidential because it would 
do him, deft., a lot of harm if it got about ; & 
that he promised to keep it confidential : — Held : 
there was evidence upon which the county ct. 
judge could find, as he did, that there was a new 
agreement by deft, for a good consideration to 
pay the amount of the lost bets. — Wilson v . 
Conolly (1911), 104 L. T. 94 ; 27 T. L. R. 212, 
0. A. 

Annotation: — Expld. & Distd. Hyams v. Coombes (1912), 

28 T. L. R. 413. 

63. Withdrawal of letter of complaint.] — 

After an action to recover a gaming debt had been 
dismissed, the creditor wrote to the committee 
of the debtor’s club complaining of his conduct 
in not paying his debts of honour. The debtor, 
in consideration of this letter of complaint being 
withdrawn, gave the creditor bills in satisfaction 
of the debt. Before the bills were paid the debtor 
became bkpt. : — Held : the bills were given for 
a good consideration, & the creditor could prove 
for the amount due thereon. — Re Browne, Ex p. 
Martingell, [1904] 2 K. B. 133 ; 73 L. J. K. B. 
446 ; 90 L. T. 291 ; 52 W. R. 384 ; 20 T. L. R. 
289 ; 48 Sol. Jo. 300 ; 11 Mans. 148. 

Annotation : — Consd. Hyams v. Stuart King:, [1908] 2 K. B. 

696. 

64. Agreement to refer to committee at 
Tattersall’s.] — Pltf., a bookmaker, made bets with 
deft., & a dispute arising as to the amount owing 
to pltf., the parties agreed to go before the Com- 
mittee of Tattersall’s, & deft, further agreed that 
if the Committee decided against him he would 
send pltf. a cheque for the amount found due. 
The Committee decided that £37 11s. 3d. was due 
from deft, to pltf. As deft-, did not pay this 
amount pltf. sued him to recover same. At the 
trial deft, set up the Gaming Acts : — Held : upon 
the facts there was a new promise to pay by 
deft, founded upon a fresh consideration which 
was sufficient to prevent the operation of the 
Gaming Acts ; & therefore pltf. was entitled to 
recover. — Whiteman v. Newey (1912), 28 T. L. R. 
240, D. C. 

65. Forbearance to sue.] — Deft., who had 

lost £120 to pltf. in respect of bets on horse races, 
was written to by pltf.’s solr. asking for payment 
of the amount. Deft, thereupon offered to pay 
“ £30 within a fortnight & £30 within a month 
in full satisfaction of the account.” This offer 
was accepted. Pltf. knew that the original claim 
was unenforceable, & there was no evidence that 
he threatened to sue or to take any step to the 
detriment of deft. In an action to recover the 
£60 : — Held : there was no consideration for the 
promise to pay that sum, &, therefore, the action 
would not lie. — Chapman v. Franklin (1905), 
21 T. L. R. 515, D. C. 

Annotations : — Reid. Cooper v. Willis (1906), 22 T. L. R. 

682 ; Goodson v. Grierson, [1908] 1 K. B. 761. 

66. -.] — Defts. invited persons to con- 
tribute sums to a “ trust,” & with the sums so 
subscribed they were to operate in certain stocks 
for a period of ninety days ; if at the end of that 
time a profit was made on the stocks the profit 
would be divided, less 10 per cent., among the 


subscribers ; if no profit were made the subscribers 
would receive back their subscriptions in full. 
Pltf. subscribed £90 on these terms & was informed 
by defts. at the end of ninety days that no profit 
had been made, but that he would receive back 
the amount of his subscription by Aug. 81, 1910. 
Later, pltf. was asked by deft, to send an account 
of the amount due to him to S., an accountant 
who was inquiring into the accounts & would deal 
with them. Pltf. applied to S. for the amount 
due ; S. replied that it would take a considerable 
time to deal with the accounts & that he could not 
then comply with pltf.’s request. The money not 
having been paid pltf. sued to recover the amount : 
— Held: (1) the contract entered into by pltf. 
was a wagering contract, & therefore was not 
enforceable ; (2) there was no evidence of a fresh 
promise by defts. upon good consideration to 
repay the money. — Wiiitelaw v. McKinley, 
Alexander & Sons (1910), 27 T. L. R. 49. 

67. Apprehension of being declared 

defaulter.] — In Oct. 1899, the bkpt., an outside 
broker, lost a bet to a member of the Stock 
Exchange, & gave a bill for the amount due in 
Mar. 1900. The bkpt. was unable to meet the 
bill at maturity, & feared that if his position 
became known some large accounts which he had 
open on the Stock Exchange would be closed. 
He confided his fears to his creditor, & asked 
for his forbearance, in consideration for which he 
accepted a new bill, at two months, dated Mar. 17, 
1900. He failed to meet the new bill, & the 
creditor recovered judgment upon it, but took no 
further steps until the debtor became bkpt., 
when he presented a proof against the estate : 
— Held: the debt was a gaming debt & not 
provable, for there was no evidence of any fresh 
consideration to take the second bill out of the 
operation of the Gaming Acts. To constitute 
such consideration there must be evidence of 
threats on the part of the creditor to do some 
lawful act. The mere fact that debtor fears the 
consequences of not paying the debt is insufficient. 
— Re Comar, Ex p . Ronald (1908), 52 Sol. Jo. 
042, C. A. 

68. .] — To an action com- 

menced by a bookmaker by specially indorsed 
writ for a sum alleged to be due on a stated account, 
deft, pleaded in his defence that the debts were 
gambling debts, <fe this was admitted by pltf. 
by his answer to interrogatories, but pltf. stated 
by his answer, as other considerations for deft.’s 
indebtedness, the pltf.’s forbearance to sue & 
his giving time to deft, at the latter’s request. 
Deft, applied to have the action dismissed as being 
frivolous & vexatious : — Held : the forbearance 
to sue at deft.’s request, in view of the possible 
apprehension of deft, of the consequences of not 
paying the gambling debt, which it would be 
competent to the pltf., consistently with the 
pleadings, to allege & prove, might constitute 
a new & valid consideration for the debt, & the 
action ought not to be summarily dismissed. — 
Goodson v. Grierson, [1908] 1 K. B. 701 ; 77 
L. J. K. B. 507 ; 98 L. T. 740 ; 24 T. L. R. 304, 
0. A. 

Annotation : — Gonad. Hyams v. Stuart King, [1908] 2 K. B. 

696. 

69. — — .] — In an action by a 

bookmaker to recover a sum of money, deft. 


respect of betting transactions : — make an agreement for a compromise pursued. — O’D onnell v. O'Sullivan 
Had: the agreement to compromise a good oontraot there must be a reason- (1916), 49 I. L. T. 253.— IR. 
tailed for want ot consideration. To able claim bond fide intended to be 
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pleaded that the claim was in respect of betting 
transactions. Pltf. admitted that the amount 
sued for was wholly in respect of bets upon horse 
races made by pltf. with deft., but relied on the 
fact that in compliance with a request contained 
in a letter written by deft, he forbore to sue deft., 
& had given him time to get the money, relying 
on deft.’s promise that if this was agreed to he 
would not only pay the debt in full, but interest 
up to payment : — held : pltf. having shown that 
there was a good consideration for the payment 
of the debt, apart from the original considera- 
tion, he was entitled to judgment. — G qodson v . 
Grierson (1908), 62 Sol. Jo. 699. 

70. -.] — Pltf. was a bookmaker, 
& as the result of betting transactions deft, 
owed him £138. Pltf. instructed his solr. to 
proceed against deft., whereupon deft, wrote 
saying he was trying to carry out a financial 
arrangement & as soon as it was completed he 
would attend to pltf.’s claim. He asked pltf. 
to withdraw the matter from the hands of his 
solr., as if anything leaked out to show that he 
had lost money, & had been gambling, the financial 
arrangements would become impossible. Pltf. 
thereupon instructed his solr. not to proceed at 
that time against deft., but the debt not having 
been paid, pltf. subsequently sued deft., con- 
tending that the letter constituted a valid & 
binding contract to pay: — Held: the action 
failed, as on the facts there was a mere request 
for & obtaining further time for the payment of 
a debt which pltf. could not in any circumstances 
have enforced. — H yams v. Coombes (1912), 28 
T. L. R. 413. 

D. Recovery bach of Money paid in respect 
of Wager . 

71. Whether recoverable after wager decided.] 

— Bond for money won at play & part of it paid. 
Ct. ordered the money to be repaid, & relievod 
against the bond for the remainder. 

By Gaming Act, 1710 (c. 19), all securities for 
money won at play are made void (Lord Hard- 
wicks, 0.). — Rawden v. Shad well (1766), 
Arab. 209 ; 27 E. R. 179, L. C. 

Annotation: — Retd. Smith v. Bond (1843), 11 M. 8c W. 

540. 

72. -.] — Money fairly lost at play cannot 
be recovered back in an action of debt for money 
had & received not founded on the statute. — 
Thistlewood v. Cracroft (1813), 1 M. & S. 
600 ; 105 E. R. 187. 

Annotations : — Reid. Hodson v. Terrill (1833), 3 Tyr. 929 1 

Hyams v. Stuart King, [1908] 2 K. B. 696. 

See , now , Gaming Act, 1892 (c. 9), s. 1. 

73. Recoverable before wager decided.] — A. in 
consideration of £200 paid by B, gave a bond for 
the payment of an annuity to the latter of one 
hundred guineas, until the hop-duties should 
amount to a certain sum. Before this event had 
taken place A. brought an action to recover back 


the £200 of B. : — Held : the action was maintain- 
able. — Tappenden v. Randall (1801), 2 Bos. 
& P. 467 ; 126 E. R. 1388. 

Annotations : — Consd. Aubert v. Walsh (1810), 3 Taunt. 277* 
Refd. Hermann v . Charlesworth, [1905] 2 K. B. 123* 
Mentd. Herman v. Jeuchner (1885), 15 O. B. D. 561 * 
Harse v. Pearl Life Assce. (1903), 72 L. J. K. B. 638 » 
Tingley v. Mttller, [1917] 2 Ch. 144. 

Recovery of money paid to stakeholder.] — See 

Sub-sect. 2, B., post . 

Rights of principal & agent.] — See Sect. 4, post . 


Sub-sect. 2. — Against Stakeholder. 

A . Position of Stakeholder, 
lb. Agent of each depositor — To pay deposit 
to winner — Until authority revoked.] — Pltf. & W. 
deposited each £500 with deft., on an agreement 
that if W., on or before Mar. 15, 1870, proved the 
convexity or curvature to & fro of the surface 
of any canal, river, or lake, by actual measure- 
ment & demonstration, to the satisfaction of 
deft., W. should receive the two sums deposited ; 
but if W. failed in doing this, the two sums were 
to be paid to pltf. Deft, decided in favour of 
W. : to this decision pltf. objected, «fe before 
deft, paid over the money to W. demanded the 
return of his £500 deposited. Deft., nevertheless, 
paid both sums to W., & pltf. brought an action 
to recover his deposit : — Held : the agreement 
was a wager ; but, although Gaming Act, 1845 
(c. 109), s. 18, which makes all contracts by way 
of wagering null & void, enacts that no action 
shall be brought to recover any sum of money 
alleged to be won upon any wager, or which shall 
have been deposited in the hands of any person 
to abide the event of any wager, yet, on the autho- 
rity of decided cases, that did not apply to the 
recovery of the sum deposited ; &, therefore, 

pltf. having demanded his deposit back before it 
had been paid over by deft., he was entitled to 
judgment. 

We cannot concur that a stakeholder is the agent 
of both parties, or rather their trustee. It may be 
true that he is the trustee of both parties in a 
certain sense so that if the event comes off & the 
authority to pay over the money by the depositor 
be not revoked he may be bound to pay it over. 
But primarily he is the agent of the depositor <fc 
can deal with the money deposited so long only 
as his authority subsists (Cockburn, C.J.). — 
Hampden v . Walsh (1876), 1 Q. B. D. 189 ; 45 
L. J. Q. B. 238 ; 33 L. T. 852 ; 24 W. R. 607. 
Annotations: — Consd. Diggle v. Higgs (1877), 2 Ex. D. 
422 ; Straohan v. Universal Stock Exchange (No. 2), 
[1895] 2 Q. B. 697. Distd. Beevor v. Marler (1898), 14 
T. L. R. 289. Consd. Re Cronmire, Ex p. Waud, [1898] 

2 Q. B. 383. Refd. Trimble v. Hill (1879), 5 App. Cas. 
342 ; Read v. Anderson (1882), 10 Q. B. D. 100 ; Straohan 
v. Universal Stock Exchange, [1895] 2 Q. B. 329 ; Burge 
v. Ashley & Smith, [1900] 1 Q. B. 744. Mentd. Re 
Howell, Thomas Jaquess v. Thomas (1894), 70 L. T. 567. 
Revocation of authority.] — See Sub-sect. 2, D., 
post . 


PART I. SECT. 3, SUB-SECT. 1. — D. 

71 i. Whether recoverable after wager 
decided.] — A deposit of money with 
a stakeholder to abide the result of 
a foot-race Is not an illegal transaction 
8c no action will lie against the winner 
of the bet, who has reoeived the money 
from the stakeholder after the decision 
of the event. — S eely v . Dalton (1904), 
36 N. B. R. 442.— CAN. 

p. Bets paid by cheque — Payment 


by banker to indorsee .] — Pltf., in pay- 
ment of bets on horse-raoes, gave deft, 
three oheques on pltf.’s bankers, 
payable to bearer on demand whioh 
were indorsed by deft., to third 
persons, to whom they were paid by 
pltf. *8 bankers : In an aotlon to reoover 
book the sums so paid : — Held : the 
payment of the cheques by pltf.’s 
bankers — being a payment by his 
direction, on his aooount, & in dlsoharge 
of his liability — was a payment by the 


drawer of the oheques to the indorsee 
thereof, 8c pltf. was entitled to reoover. 
— Lynn v . Bell (1876), I. R. 10 O. L. 
487.— IR. 


PART I. SECT. 3, SUB-SECT. 2.— A. 

q. Effect of statute.] — 40 Viot. 
o. 31 (D), intituled an Aot for the 
repression of betting 8c pool Belling, 
does not forbid betting, 8c does not 
apply to stakeholders in any of the 

D D 2 
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Sect. 3. — Rights of parties to contract: Sub-sect. 2, 
A. <fc B. (a) <fc (fr).] 

75. May not waive conditions.] — (1) If a race 
be advertised to take place under certain con- 
ditions* the stakeholder cannot waive any of the 
conditions, without the consent of the whole of 
the subscribers. 

(2) If pltf.’s horse was disqualified, as not 
coming within the description of horses that 
were to run, he cannot recover back his original 
share of the stake, if he was aware of the disquali- 
fication, & was guilty of a misrepresentation. — 
Weller v. Deakins (1827), 2 C. & P. 618, N. P. 

76. May not sue for unpaid stakes.] — (1) The 
clerk of the course at a race cannot set off a claim 
of an unpaid stake due from pltf. on one race 
against a stake of another race won by pltf.’s 
horse. 

(2) The clerk of the course at a race cannot 
bring actions for unpaid stakes. — Charlton v . 
Hill (1831), 5 C. & P. 147, N. P. 

77. May be a party to wager.] — Testator by 

his will bequeathed to his wife all his moneys, 
household furniture, plate, books, linen, wearing 
apparel, etc. & his residue to his wife for life, 
& after her death to his children. Testator had 
placed £6,000 with certain stakeholders to abide 
the event of a bet, & after his death it was repaid 
to his administratrix ; & he held moneys for 

wagers, some of which were decided in his lifetime, 
but others not ; all of which the administratrix 
paid : — Held: the payments made by the adminis- 
tratrix in respect of wagers decided in testator’s 
lifetime were unauthorised, & could not be allowed 
against the estate, but those made in respect of 
wagers not so decided were good payments, those 
undecided wagers being illegal contracts which 
either party might determine, & which she, by 
payment, must be taken to have determined. — 
Manning v. Purcell (1855), 7 De G. M. & G. 
55; 3 Eq. Rep. 387; 24 L. J. Ch. 522; 24 
L. T. O. S. 317 ; 3 W. R. 273 ; 44 E. R. 21, L. JJ. 
Annotations : — Apld. Strachan v. Universal Stock Exchange 

(No. 2), [1895] 2 Q. B. 697. Refd. Reggio v. Steven 
(1888), 4 T. L. R. 326 ; Re Cronmire, Ex p. Waud, [1898] 
2 Q. B. 383 : Ward v. Fry (1901), 85 L. T. 394. Mentd. 
Pellow v. Horsford (1856), 25 L. J. Ch. 352 ; Langdale 
v. Whitfeld 1858), 4 K. & J. 426 : Stein v. Ritherdon 
(1868), 37 L. J. Ch. 369 ; Prichard v. Prichard (1870), 
L. R. 11 Eq. 232; Hopkins r. Abbott (1875), L. R. 19 
Eq. 222 ; Re Rownson, Field v . White (1885), 52 L. T. 
825: Re Owen, Peat v. Owen (1898), 78 L. T. 643; 
Re Seton-Smith, Burnand v. Waite, [1902] 1 Ch. 717 ; 
Re Glendinning, Steel v. Glendinning (1918), 88 L. J. Ch. 
87 ; Houston v . Burns, [1918] A. C. 337 ; Re Battie- 
Wrightson, Cecil v. Battie-Wrightson, [1920] 2 Ch. 330. 

78. -.] — Gaming Act, 1845 (c. 109), s. 18, 


which provides that “ no suit shall be brought or 
main tamed for recovering any sum of money or 
valuable thing which shall have been deposited in 
the hands of any person to abide the event on which 
any wager shall have been made,” applies to deposits 
in the hands of one of the parties to the wager 
as well as deposits in the hands of third persons. 
Pltf., having entered into gambling transactions 
with defts. in respect of differences upon pre- 
tended purchases & sales of stocks & shares, 
deposited with defts. £3,000 in cash as security 
for any losses which should appear on the accounts 
between them to have been sustained by him. 
The £3,000 were from time to time appropriated 
by defts. in payment of pltf.’s losses. The deposit 
having been exhausted, pltf. closed his account 
with defts. & commenced an action to recover 
the £3,000 : — Held : the events having happened, 
to abide which the £3,000 had been deposited, 
& the money having been appropriated by defts. 
before there was any repudiation of the transac- 
tions by pltf., he was precluded by Gaming Act, 
1845 (c. 109), s. 18, from maintaining the action. 
— Strachan v. Universal Stock Exchange 
(No. 2), [1895] 2 Q. B. 697 ; 65 L. J. Q. B. 178 ; 
73 L. T. 492 ; 59 J. P. 789 ; 44 W. R. 90 ; 12 
T. L. R. 38 ; 40 Sol. Jo. 65, C. A. 

Annotations Consd. Re Cronmire, Ex p. Waud, [1898] 

2 Q. B. 383 ; Burge v . Ashley & Smith, [1900] 1 Q. B. 

744. Refd. Dowson v. Macfarlane (1899), 81 L. T. 67. 

Powers & duties of stewards.] — See Part V., 
Sect. 3, post . 

B. Recovery of Deposit. 

(a) Demand before Decision of Wager. 

79. Deposit recoverable.] — Money deposited upon 
an illegal wager, laid on a future event, may 
be recovered back again before the period of time 
has elapsed, on the expiration of which the 
decision of the wager depends. — A ubert v. Walsh 
( 1810), 3 Taunt. 277 ; 128 E. R. 110. 

Annotation Reid. Hastelow v. Jackson (1828), 8 B. & C. 

221. 

80. .] — Pltf. having paid a premium on 

an illegal bet made with deft, on a future event, 
before the risk was determined, claimed to be 
allowed to prove as a debt under the commission 
of bkpt. which had afterwards issued against 
deft., the amount of the premium, but was refused 
by the comrs. The commission being afterwards 
superseded, pltf. after the risk determined sued 
the bkpt. to recover back the premium without 
further notice : — Held : the claim made upon 
the assignees was sufficient notice to deft, of pltf.’s 
intention to rescind the illegal contract. — Busk 
v. Walsh (1812), 4 Taunt. 290 ; 128 E. R. 340. 


three cases mentioned in s. 2. — R. v. 
Billon (1884), 10 P. R. 352.— CAN. 

r. Territorial limit.] — R. S. C., 

o. 159, s. 9, does not extond to the 
result of any election, race, contest, 
etc., to take plaoo outside of Canada. — 
R. v. Smiley (1892), 22 O. R. 686.— 
CAN. 


PART I. SECT. 3, SUB-SECT. 2.— 
B. (a). 

79 1. Deposit recoverable.] — If a 
stakeholder holds money deposited 
with him in respect of an illegal con- 
tract at the time of notice of revocation 
of the contract is served upon him, the 
appot. for the return of the money is 
entitled to its return. — Retchford v. 
Robinson (1901), 3 W. A. L. R. 117.— 
AUS. 

79 ii. -.] — A deposit of money 


with a stakeholder in this province, 
to abide the result of a horse-race in 
Nova Sootia, is not an illegal trans- 
action, & may be recovered back if the 
race is not run. — Kinney v. Stubbs 
(1858), 10 N. B. R. (4 All.) 126.— CAN. 


79 ill. .] — Rickaby v. Sut- 

cliffe (1862), 13 L. C. R. 320.— CAN. 


79 iv. .] — moShane v. Jordan 

(1868), 13 L. C. J. 61.— CAN. 


79 v. .] — An action was brought 

to reoover $100 placed by pltf. in the 
hands of deft, for the purpose of 
betting on a boat-race. The bet was 
made in pltf.'s name, but the money 
was contributed by several parties in 
small sums. Pltf. countermanded the 
bet, before deft, departed with the 
money, & there was no clear evidence 
to show that deft., as betting agent for 


pltf., had becomo bound before the 
bet was so countermanded : — Held : 
pltf. was entitled to recover back, not 
the whole amount, but only his own 
share of the money deposited. — Ross 
v. Harrington (1882), 15 N. S. R. 
(3 R. & G.) 325 ; 3 C. L. T. 44.— CAN. 

79 vf. .] — D. & H. agreed to 

match a colt owned by D. against a 
colt owned by S. Under the agree- 
ment the stakes were deposited with 
P., who, default being made by D.. 
handed over the amount of D.’s deposit 
to H., although B. had previously 
demanded it back. B. now brought 
this aotlon against H. 8c P. to reoover 
the amount of the deposit : — Held : 
inasmuoh as P. should have handed 
back D.’s deposit on demand made 
before disposal, B. could now reoover 
amount of the same from P. — Davis 
v. Hewitt (1885), 9 O. R. 435.— CAN. 
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81. .] — ( 1 ) Semble: a wager between the 

proprietors of two carriages for the conveyance of 
passengers for hire, that a given person should go 
by one of these carriages, & no other, is illegal. 
( 2 ) The wager having been deposited in the 
hands of the stakeholder, either party having 
demanded his deposit before the wager was won, 
was entitled to nave it returned to him, & on 
refusal to maintain an action against the stake- 
holder. — Eltham v, Kingsman (1818). 1 B. & 
Aid. 083 ; 100 E. R. 251. 


Annotations : — As to (1) Held. Egerton v . Brownlow (1853), 
4 H. L. Cas. 1 ; Rodriguez v. Speyer, [1919] A. C. 59. 
As to (2) Consd. Hampden v . Walsh (1876), 1 Q. B. D. 
189. Refd. Hodson v. Terrill (1833), 3 Tyr. 929 ; Marryat 
r>. Broderick (1837), 2 M. & W. 369. 


82. .1 — Gaming Act, 1845 (c. 109), s. 18, 

which avoids contracts by way of gaming or wager- 
ing, <fc prohibits the maintenance of actions for 
the recovery of money won upon any wager, or 
deposited in the hands of a stakeholder to abide 
the event of any wager, does not preclude a party 
who repudiates the wager before the event is 
ascertained, from recovering back from the stake- 
holder the amount of his deposit. 

Semble : a defence arising out of this statute 
must be pleaded specially. — V arney r. Hickman 
( 1847), 5 C. B. 271 ; 5 How. & L. 304 ; 17 L. J. 
C. P. 102 ; 10 L. T. O. S. 248 ; 12 J. P. 38 ; 130 
E. R. 881. 

Annotations: — Folld. Hampden v, Walsh (1876), 1 Q. B. D. 

189. Consd. lie Cronmire, Ex p. Waud, [1898] 2 Q. B. 

383. Reid. Manning v. Purcell (1855), 7 Be G. M. & G. 

55 ; Diggle v. Higgs (1877), 2 Ex. D. 422 ; Wilson v. Cole 

(1877), 36 L. T. 703 ; Strachan v. Universal Stock 

Exchange, [1895] 2 Q. B. 329 ; Strachan v . Universal 

Stock Exchange (No. 2), [1895] 2 Q. B. 697 ; Burge v. 

Ashley & Smith, [1900] 1 Q. B. 744. 

83. -.] — A party who repudiates a wager 
before the result of it is ascertained, is not pre- 
cluded from recovering his deposit from the stake- 
holder by Gaming Act, 1845 (c. 109), s. 18, which 
avoids contracts by way of gaming or wagering, 
& prohibits the maintenance of actions for the 
recovery of money won upon any wager, or 
deposited in the hands of a stakeholder, to abide 
the event of any wager. — M artin v. Hewson 
( 1855), 10 Exch. 737; 24 L. J. Ex. 174; 24 
L. T. O. S. 244 ; 1 Jur. N. S. 214 ; 150 E. R. 
037. 

Annotations : — Folld. Hampden v . Walsh (1876), 1 Q. B. D. 

189. Refd. Diggle v. Higgs (1877), 2 Ex. D. 422. 

84. -.] — Trimble v . Hill, No. 53, ante . 


85. - Race not run according to terms.] — 

Pltf. & H. agreed, in writing, to run a match 
between two Horses, on a specified day, with a 
specified person as judge, & a specified person as 
starter. Pltf. & H. had each deposited a stake 
in the hands of deft., the whole to be paid to the 
winner ; & the agreement made “ the money to 
be given up by the decision of the judge.” On the 
day fixed, pltf. & H. were present, but the starter 
failed to appear. H. refused, on that ground, to 
run the race. The judge held that the objection 
was not material ; pltf.’s horse was trotted over 
the course, & the judge declared pltf. the winner. 
Pltf., after the day fixed for the race, demanded 
the stakes from deft., who refused to hand them 
over. In an action by pltf. to recover from deft, 
the whole of the stakes: — Held: (1) as the race 
was never run according to the conditions agreed 


upon, it must be taken not to have been run at all ; 
therefore the judge’s jurisdiction never arose, & 
his decision was invalid ; ( 2 ) pltf. was not entitled 
to recover the whole of the stakes ; but, as the 
race had not, & now could not, be run upon the 
specified terms, pltf. & H. were each entitled to 
recover back his own stake from deft., as money 
had & received ; (3) even if demand of that 

amount were necessary before action, the demand 
by pltf. of the larger sum was a demand of the 
less. — Carr v, Martinson (1859), 1 E. & E. 450 ; 
28 L. J. Q. B. 120 ; 32 L. T. O. S. 273 ; 5 Jur. 
N. S. 788 ; 7 W. R. 293 ; 120 E. R. 980. 

Annotations :—As to (1) Folld. Sadler v. Smith (1869), L. R. 

4 6. B. 214. Qenerallv t Refd. Dines v. Wolfe (1869), 

L. R. 2 P. C. 280. 

g 0 , .] — Jt was agreed to run a foot- 

race for £25. The parties to the agreement met 
by appointment to run the race. Pltf. refused to 
run in consequence of the hostile disposition of the 
spectators. For same reason the referee refused 
to act. Pltf.’s opponent ran over the course, 
& pltf. did the same, under protest to save his 
stake. The stakeholder paid over the stake to 
pltf.’s opponent. Pltf. brought an action against 
the stakeholder to recover bis deposit : — Held : 
a party to a race is entitled to demand his deposit 
from the stakeholder within a reasonable period if 
the race be not run at the time appointed. — 
Southby v . Smith (1807), 17 L. T. 323, N. P. 

Recovery of security or cover.] — Sec Sub-sect. 
2, E., pout . 

(6) Demand before Payment to Winner, 

87. Whether deposit recoverable.] — If a wager 
be deposited with a stakeholder on the event 
of a battle to be fought by the parties laying 
the wager, & it be not paid over, though the battle 
be fought, either party may recover from the 
stakeholder the sum deposited by him. — Cotton 
v . Thurland (1793), 5 Term Rep. 405 ; 101 
E. R. 227. 

Annotations : — Folld. Smith v. Bickmore (1812), 4 Taunt. 

474 ; Bate v. Cartwright (1819), 7 Price, 540. Refd. 

Laoaussade v. White (1798), 7 Term Rep. 535 ; Hastelow 

v. Jackson (1828), 8 B. & C. 221 ; Hampden v. Walsh 

(1876), 1 Q. B. D. 189. Menfcd. Taylor v. Lendey (1807), 

9 East, 49 ; Clayton v. Dilly (1811), 4 Taunt. 165. 

88 . .] — A person who deposits in the 

hands of a stakeholder a sum as a wager on the 
event of a boxing-match between himself & 
another, may, after committing a breach of the 
peace by fighting, recover back his deposit from 
the stakeholder, having demanded it before it was 
paid over. — Smith v, Bickmore (1812), 4 Taunt. 
474 ; 128 E. R. 413. 

Annotations : — Refd. Hastelow v, Jackson (1828), 8 B. & C. 

221 ; Hampden v. Walsh (1876), 1 Q. B. D. 189. 

89. .] — An action cannot be maintained 

to recover back money deposited with a stake- 
holder upon a wager after the wager has been 
determined against pltf. — Brandon v, Hibbert 
(1814), 4 Camp. 37, N. P. 

90. -.] — The party who lays a wager on 
the identity of a person with whom he has con- 
versed cannot set it aside on the ground that at 
the time when it was laid the opposite party had 
received certain information that he was mistaken, 
& it is too late for him on discovering his mistake 


PART I. SECT. 3, SUB-SECT. 2.— 
B. (b). 

87 i. Whether deposit recoverable .] — 


Where money is deposited with a stake- 
holder to abide the issue of a contest 
with fists the money so deposited may 
ho reclaimed by the depositor from tho 


stakeholder, while the money remains 
in his hands, even after the contest 
has been decided. — C larke r. Bruning 
(1905), T. S. 295.— S. AF. 
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Sect. 8 . — Rights of parties to contract: Sub-sect . 2, 
B . (b) & (cl] 

to countermand the authority of the stakeholder 
to pay over the money betted. — Bland v. Collett 
(1815), 4 Camp. 157, N. P. 

91 . Result disputed.] — Money deposited with 

a stakeholder, as a bet on the event of a foot race, 
may be recovered from him by either party, in 
an action for money had & received after the race 
has been run, & the parties differ as to the winner. 
A nonsuit, on the ground that such actions are 
an idle waste of the time, & hindrance of the 
business of the cts. of law, set aside. — Bate v . 
Cartwright (1819), 7 Price, 540 ; 140 E. R. 1054. 
Annotations Refd. Hodson v. Terrill (1833), 1 Cr. & M. 

797 ; Marryatt v. Broderick (1837), 0 L. J. lfix. 113 ; 

Emery v . Richards (1845), 14 M. & W. 728 ; Hampden 

v. Walsh (1876), 1 Q. B. D. 189. 

92. .] — Robinson v. Mearns, No. 37, ante. 

93. Horse disqualified to knowledge of 
plaintiff.] — W eller v. Deakins, No. 75, ante. 

94. .] — A. entered his horse for a 

race & paid the subscription money ; the horse 
won, but it turned out that by the rules of the 
race he was not entitled to run. Notice of the 
objection had been given to A. before the race : — 
Held : he was not entitled to recover his sub- 
scription money. — G oldsmith v. Martin (1842), 
4 Man. & G. 5 ; 4 Scott, N. R. G20 ; 11 L. J. C. P. 
201; 134 E. R. 2. 

95. After claim for whole stake.] — 

Where A. & B. deposited money in the hands of 
a stake holder to abide the event of a boxing 
match between them ; & after the battle A. 

claimed the whole sum from the stakeholder & 
threatened him with an action if he paid it over 
to B., which he nevertheless did, by direction of 
the umpire : — Held : A. was entitled to recover 
from him his own stake ; as money had & received 
to his use. — H astelow v. Jackson (1828), 8 
B. & C. 221 ; 2 Man. & Ry. K. B. 209 ; 6 L. J. 
O. S. K. B. 318 ; 108 E. R. 1020. 

Annotations Folld. Mearing v. H el lings (1845), 14 M. & W. 

711. Consd. Hampden v. Walsh (1876), 1 Q. B. D. 189 : 

Barclay v. Pearson, [1893] 2 Cli. 154. Refd. Hodson v. 

7 1 JP r * & M * 797 ; Bouc Eklesa d«60), 

5 H. & N. 925 ; Taylor v. Bowers (1876), 1 Q. B. 1). 291 ; 

Higgle v. Higgs (1877), 37 L. T. 27 ; Strachan v. Universal 

Stock Exchange (No. 2), [1895] 2 Q. B. 697 ; Burge v. 

Ashley & Smith, [1900] 1 Q. B. 744 ; Hermann v. Charles- 

worth, L1905] 2 K. B. 123. 

96. .] — Pltf.’s particulars, in an 

action for money had & received, stated, that the 
action was brought to recover ** the s um of 
£13 6s., for money received by deft, as treasurer of 
a club, for the use of pltf. as drawer of the second 
horse in the Derby stakes, according to the rules 
of the club.” Deft, pleaded, that the money was 
subscribed to an illegal lottery : — Held : pltf. 
could not recover the £13 0s. nor under these 
particulars, his own stake of £2. Qu. ; whether, 
where a party claims, as winner, the whole of the 
stakes deposited on an illegal wager, he can recover 
back his own stake as money received to his use 
by the stakeholder. — M earing v. Hellings (1845), 
14 M. & W. 711 ; 15 L. J. Ex. 108 ; 153 E. R. 
661. 

Raid. Hampden^WalBh j( 1 8J6), 1_Q. B. D. 
it. v. Hood ft — * - 

!), 73 L. J. ] 


97 . J — Carr v. Martinson, No. 85, 

ante . 

98. ,] — Where the rules of certain races 

provided that all disputes should be settled by the 
stewards: — Held : (1) pltf. could not recover 

the stakes upon an award in his favour by one 
steward, although the other had stated he would 
acquiesce in whatever his colleague did. To make 
the award of one steward available, there must be 
clear evidence that both parties, & also the stake 
holder, consented to abide by his sole decision ; 
Semble : (2) where a horse race is legal, a party 
cannot recover back his stake after the race has 
been run, though the stakeholder has not paid 
over the money : at all events, he must demand it 
before the race is run. — Marryat v. Broderick 
(1837), 2 M. & W. 369 ; Murp. & H. 96 ; 6 L. J. Ex. 
113 ; 1 Jur. 242 ; 150 E. R. 799. 

Annotation : — Refd. Sadler v. Smith (1869), L. R. 4 Q. B. 214. 

99. Failure to comply with terms of 
wager.] — Where money has been deposited with a 
stakeholder to abide the event of a horse race, 
for £25 a side ; one condition being, that either 
party failing to comply is to forfeit the money 
down ; the party refusing to comply cannot, by 
giving notice that he has rescinded the contract, 
entitle himself to recover the stake he has paid. — 
Challand v. Bray (1842), 1 Dowl. N. S. 783 ; 
11 L. J. Q. B. 204 ; 6 Jur. 020. 

Annotation Refd. Bentinck v. Connop (1844), 5 Q. B. 693. 

100. -.] — Before the running of a horse 
race, several persons, by agreement, subscribed 
into the hands of a secretary, & deposited with a 
treasurer, 15s. each ; the names of the subscribers 
were then written respectively on cards : & the 
names of the horses intended to run were written in 
like manner on other cards ; each set of cards 
was then placed in a box, & the cards drawn out 
alternately as chance directed ; each subscriber 
was considered as holding that name of a horse 
which came out next before the drawing of his own 
name : & the holders became entitled to prizes : — 
Held : an illegal game. Qu. : whether it would 
have been affected by Gaining Act, 1845 (c. 109). 

If it be pleaded, to an action for money had & 
received, that the money was staked on an illegal 
game, pltf. must show in answer that he demanded 
back the stake before it was paid over ; the mere 
bringing an action before payment over not being 
a sufficient demand (Lord Denman, C.J.). — 
Gatty v. Field (1840), 9 Q. B. 431 ; 15 L. J. Q. B. 
408 ; 10 Jur. 980 ; 115 E. R. 1337. 

Annotations : — Refd. Strachan v. Universal Stock Exchange 

(No. 2), [1895] 2 Q. B. 697 ; Hardwick v. Lane (1903). 73 

L. J. K. B. 96. Mentd. Espln v. Curlewls (1847), 8 

L. T. 0. S. 389 ; Miller v. Haigh (; 

Miller v. Hay (1848), 3 Exch. 14 ; 

4 Exch. 646 ; Phillips v. Surrldge 

v . Dale (1851), 20 L. J. M. O. 240. 

101. .] — Hampden v . Walsh, No. 74, ante • 

102. .] — Batson v . Newman, No. 51, ante . 

103. .] — Diggle v. Higgs, No. 52, ante . 

104. .] — Barclay v. Pearson, No. 502, 

post . 

105. Gaming Act, 1892 (c. 9).] — Above 

Act, 8. 1, enacts that any promise, express or 
implied, to pay any person any sum of money 


1848), 18 L. J. Ex. 487 ; 
Sturge v. llahn (1849), 
(1850), 9 C. B. 743 ; R. 


91 1. Result disputed.] — 

Where, according to the rule of a race 
the decision of the stewards was to he 
Anal, & pltf. *s horse won the first heat 
& came In first in the second, but, in 


consequence of alleged foul riding, was 
adjudged by the stewards to have been 
distanced, & another horse was 
pronounced the winner : — Held : pltf. 
could not contest suoh decision in an 


action for money had & received 
against the treasurer of the raoe, who 
had not paid over the parse. — G orham 
v. Boulton (1842), 6 0. S. 321.— -CAN. 
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paid by him under or in respect of any contract 
or agreement rendered null & void by Gaming 
Act, 1845 (c. 109), shall be mill & void, & no action 
shall be brought or maintained to recover any such 
sum of money : — Held : money deposited by pltf. 
with deft, as stake holder to abide the result of a 
race between pltf. & a third party was not money 
paid under or in respect of a wagering contract 
within above Act, & pltf., having demanded his 
deposit back from deft, before it had been paid 
over by him to the third party, was entitled to 
maintain an action against aeft. for its recovery. — 
O’Sullivan v . Thomas, [1895] 1 Q. B. 698 ; 64 
L. J. Q. B. 398 ; 72 L. T. 285 ; 59 J. P. 134 ; 43 
W. R. 269 ; 11 T. L. R. 225 ; 39 Sol. Jo. 266 ; 15 
R. 253, D. C. 

Annotations : — Apprvd. Burge v, Ashley & Smith, [19001 

1 Q. B. 744. Consd. Davis v. Stoddart (1902), 50 W. R. 

397. Reid. Saffery v . Mayer, [19011 1 K. B. 11. 

106. -.] — Sect. 1 of above Act does 
not prevent the recovery by the depositor from 
the stakeholder of money deposited to abide the 
event of a wager. — Burge v. Ashley & Smith, 
I /td., [1900] 1 Q. B. 744 ; 69 L. J. Q. B. 538 ; 82 
L. T. 518 ; 48 W. R. 438 ; 16 T. L. R. 263 ; 44 
Sol. Jo. 311, C. A. 

Annotations : — Reid. Shoolbrod v. Roberts (1900), 83 L. T. 

37 ; Saffrey v. Mayer, [1901] 1 K. B. 11. 

107. Bankruptcy of depositor.] — 

Deft., an undischarged bkpt., & another person, 
each deposited £100 with a stakeholder to abide 
the event of a wager, the whole to be paid to the 
winner. Deft, won, & both he & pltf., the trustee 
in bkpcy., claimed the £200 from the stakeholder. 
The stakeholder paid the £200 into ct., & an inter- 
pleader issue was directed to determine whether 
pltf. or deft, was entitled to the £200: — Held: 
(1) the trustee in bkpcy. was entitled to the £100, 
which had been deposited by the bkpt. & demanded 
back from the stakeholder ; (2) the money having 
been paid into ct. by the stakeholder, & the only 
question being whether the bkpt. or his trustee 
was entitled to the money, the trustee was entitled 
to the whole sum of £200. — Shoolbred v. Roberts, 
[1900] 2 Q. B. 497 ; 69 L. J. Q. B. 800 ; 83 L. T. 
37 ; 16 T. L. R. 486 ; 7 Mans. 388, O. A. 

Annotation : — Generally , Mentd. Affleck v. Hammond 

[1912] 3 K. B. 1G2. 

108. Stakes deposited with owner of 

betting house — Betting Act, 1853 (c. 119), s. 5 — 
Effect of Gaming Act, 1892 (c. 9).] — (1) Com- 
petitions on the result of horse races & games were 
advertised in, & competition coupons were issued 


with, a newspaper belonging to deft., the business 
of which was carried on at a house in London of 
which he was the occupier ; but the money & 
coupons of competitors had to be & were sent to 
an office abroad ; the money eventually co min g 
to the hands of deft. : — Held : the house was kept 
for the purpose of money being received by deft., 
contrary to Betting Act, 1853 (c. 119), s. 5. 

(2) Gaming Act, 1892 (c. 9), has not repealed 
Betting Act, 1853 (c. 119), s. 5, which enables a 
erson who has paid money to the keeper of a 
etting house to recover same as money had As 
received to his use. — Lennox v. Stoddart, 
Davis v. Stoddart, [1902] 2 K. B. 21 ; 71 L. J. 
K. B. 747 ; 87 L. T. 283; 66 J. P. 469; IS 
T. L. R. 585, C. A. 

Annotations : — As to ( 1) Consd. R. v. Thompson & Thompson 
(1924), 18 Cr. App. Rep. 31. Reid. Ashley Sc Smith v, 
Hawke (1903), 19 T. L. R. 581 ; Hawke v. Hulton (1905), 
22 T. L. R. 169. 

109. -.] — Deft, used a house in 
London for the purpose of correspondence relating 
to bets on horse races, & in receiving money in 
connection therewith. Pltf. placed a sum of 
money to deft.’s credit at his bank to be used by 
deft, for the purpose of making bets on behalf 
of pltf. Bets were from time to time made by 
deft., acting on the telegraphed instructions of the 
pltf., with varying results. Plaintiff sued to 
recover the amount of the deposit, & deft, alleged 
that the money had been used in executing 
betting commissions for pltf., & that pltf.’s losses 
had exhausted the deposit, & that he was not 
liable: — Held: Betting Act, 1853 (c. 119), s. 5, 
applied, & pltf. was entitled to recover. — Vogt v. 
Mortimer (1906), 22 T. L. R. 763. 

Recovery of security or cover.] — See Sub-sect. 2, 
E., post. 

(c) Demand after Payment to Winner. 

110. Deposit not recoverable.] — Where money 
deposited upon an illegal wager has been paid 
over to the winner by the consent of the loser, 
the latter cannot afterwards maintain an action 
against the former to recover back his deposit. — 
Howson v. Hancock (1800), 8 Term Rep. 575 ; 
101 E. R. 1555. 

Annotations : — Consd. Aubert v. Walsh (1810), 3 Taunt. 277. 
Expld. Hastelow v. Jackson (1828), 8 B. Sc C. 221. Refd. 
Vandyck v. Hewitt (1800), 1 East, 96. Mentd. Bromley v. 
Holland (1800), 5 Ves. 610 ; Kempson v. Saunders (1826), 
12 Moore, C. P. 44. 

111. Payment after notice not to pay— Revocation 


PART I. SECT. 8, SUB-SECT. 2.— 
B. (o). 

110 I. Deposit not recoverable.] — 

R. S. C., o. 159, s. 9, provides that 
“ everyone who becomes the custodian 
or depositary of any money . . . 
staked, wagered or pledged upon the 
result of any political or municipal 
eleotinn ... is guilty ol a mis- 
demeanour ” Sc a sub-sect. Bays that 
44 nothing in this seotion shall apply 
to . . . beta between individuals ” : 
— Held: after the election when the 
money has been paid to the winner of 
the bet, the loser cannot recover from 
the stakeholder the amount deposited 
by him, the parties being in part delicto 
ft the illegal aot having been performed. 
— -Walsh v. Trebilcock (1894), 23 

S. O. R. 695.— CAN. 

•. — Forfeiture.]— In an action 
for £600, being money had Sc received, 
deft, pleaded that the money had been 
deposited by pltf. In deft.'s hands as 
a stakeholder, under an agreement 


betwoen pltf. & one R., to abide the 
event of a race to be run between two 
horses, owned by them respectively, 
R. depositing a still larger sum with 
deft, contingent on the same ovent, 
the total on both sides being £1,800 ; 
8c it was also agreed that the balance 
of their stakes should be similarly 
deposited on a stated day ; & that all 
deposits should be forfeited by either 
party failing to comply with that 
provision, or with any other portion 
of the contract. The plea then 
alleged that pltf. failed to make the 
last deposit, & refused to run the race, 
in consequence of which deft, paid 
over to R. the moneys previously 
deposited, in pursuance of the clause 
as to forfeiture : — Held : the plea was 
good. — Hogan v . Curtis (1867), 0 
N. S. W. S. 0. R. 276.— AUS. 

Ill 1. Payment after notice not to 
pay — Revocation of authority before 
payment .] — A boat-raoe was rowed for 
£200 a side. Sc deft, held the stakes. 


The Umpire decided the race against 
pltf. on a foul. The day after the race 
deft, received a notice from pltf. in the 
following terms : “I horoby protest 
against your paying over the stakes for 
the race I rowed to-day with C. N.” 
After the receipt of this protest deft, 
paid over the stakes to N. : — Held : 
the notice was a sufficient revocation of 
the stakeholder's authority to pay over 
pltf.'s money, Sc deft, was liable in an 
action to recover the amount of pltf.'s 
stake. — McLean v. Hill (1890), 11 
N. S. W. L. R. 64 ; 0 N. S. W. W. N. 
133.— AUS. 

Ill ii. .]— Pltf. 8c A. bet 

upon a horse-race, Sc deposited the 
money with deft, as stakeholder. 
The bet was illegal, as neither of the 
parties owned either of the horses, ft 
they were not running for any other 
stake. A. won, Sc deft, paid over the 
money on his order, naving been 
previously notified not to do so : — 
Held : pltf. might recover back the 
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Seel, 3 . — Rights of parties to contract: Sub-sect, 2, 
B (c), C, t D, & E, ; sub-sects. 3 & 4.] 

of authority before payment.] — Hastelow v . Jack- 
son, No. 95, ante . 

112. —.] — A match at cricket for £20 
is within the meaning of Gaming Act, 1710 (c. 14), 
s. 2, & therefore illegal. An action for money had 
& received to recover back the sum deposited may 
be maintained against the stakeholder, who had 
paid over the money after notice not to do so. — 
Hodson v, Terrill (1833), 1 Or. &; M. 797 ; 3 
Tyr. 929 ; 2L.J. Ex. 282 ; 149 E. R. 021. 
Annotations : — Consd. Barclay v. Pearson, [1893] 2 Ch. 134. 

Refd. Hampden v, Walsh (1876), 1 Q. 13. D. 189. 

Revocation of authority.] — See Sub-sect. 2, I)., 
post, 

113. .] — Beevor v, Marler (1898), 14 

T. L. R. 289. 

114. Payment under indemnity.] — Money de- 
posited in the hands of a stakeholder on an 
illegal wager, may be recovered by the party 
making the deposit as money had & received, 
although the stakeholder has paid it over, if 
such payment over has been made under an 
indemnity.' — II owson v. Houseman (1828), 7 
L. J. O. S. K. B. 26. 

Recovery of security or cover.] — See Sub-sect. 
2, E., post, 

C, Recovery of Stakes. 

See , now , Gaming Act, 1845 (c. 109), s. 18. 

115. Common law rule — Duty of stakeholder to 
pay stakes to winner.] — Baynton v. Cheek (1052), 
Sty. 353 ; 82 E. R. 771. 

116. .] — A general indebitatus as- 

sumpsit will not fie on a wager to recover the 
money from the loser ; but if the stakes be 
deposited, it lies by the winner against the stake- 
holder. — Walker v. Walker (1698), Comb. 303 ; 
Holt, K. B. 328 ; 5 Mod. Rep. 13 ; 12 Mod. Rep. 
69, 258 ; 87 E. R. 490. 

Annotations: — Refd. Morgan v. Jones (1830), 1 Cr. & J. 

1G2 ; Moulis v. Owen, [1907] 1 K. B. 746. 

117. .] — Money deposited on a wager, 

in the hands of a stakeholder, becomes the 


Wagering. 

property of tlie winner the moment the wager is 
decided. — Temple v. Welds (1715), 10 Mod. Rep. 
315 i 88 E. R. 744. 

Annotation: — Mentd. Sadler t\ Evans (1706), 4 Burr. 1984. 

118. .] — A stakeholder receiving 

country bank notes as money, & paying them over 
wrongfully to the original staker after ne had lost 
the wager, is answerable to the winner in an action 
for money had & received to his use. — P ickard 
v. Bankbs (1810), 13 East, 20 ; 104 E. R. 273. 
Annotations : — Cosid. M'Lachlan t?. Evans (1827), 1 Y. & J. 

380. Mentd. Spratt v. Hobhouse (1827), 4 Bing. 173. 

119. After payment over under authority.] — 

Gill r. Pigott (1844), 4 L. T. O. S. 155. 

120. .] — Pltf. entered his horse for a 

steeple chase, one of the conditions being, that no 
groom or professional jockey would be allowed to 
ride ; & another, that all disputes & other matters 
should be decided by the steward, whose decision 
should be final. Pltf. intended his horse to be 
ridden by one W., but, before the day of the race, 
was informed by the steward that he considered 
W. a professional jockey, & that the horse, if 
ridden by him, would be no horse in the race. 
Pltf. insisted that W. was qualified ; & on the 
race day, notwithstanding a similar intimation 
from the steward to pltf. W. rode the horse, 
which came first. On the following day, the 
steward pronounced the second horse to be the 
winner, & by his directions the stakes were paid 
to the owner of that horse : — Held : the steward 
had decided the question within the meaning of 
the condition ; that his decision was final, although 
it was not made after hearing both parties ; & 
pltf. could not recover the stakes from the stake- 
holder. — Benbow v . Jones (1845), 14 M. & W. 
193 ; 14 L. J. Ex. 257 ; 5 L. T. O. S. 201 ; 153 
E. R. 445. 

Annotations: — Refd. Carr v. Martinson (1859), 1 E. & E* 

456 ; Dines v. Wolfe (1869), L. li. 2 P. C. 280 ; Sadlor v. 

Smith (1869), L. K. 4 Q. B. 214. 

121. Before payment over — Gaming Act, 1845 
(C. 109), s. 18.] — Action for money had & received 
to pltf.’s use. Plea, that the money sued for was 
money deposited in deft.’s hands to abide the 
event of a wager, A not as a subscription towards 
a plate, etc. ; <& that pltf. claimed as winner of 
the wager ; & that pltf. did not repudiate the bet 


amount from deft, as money had Sc 
received.— Sheldon v. Law (1833), 
3 O. S. 85.— CAN. 

Ill iii. .] — Anderson t>. 

Galbraith (1858), 16 U. C. It. 57.— 
CAN. 

Ill iv. .] — Battersby v. 

Odell (1864), 23 U. C. R. 482.— CAN. 

Ill v. .] — Where a contract 

is made to run a race. Involving an 
infraction of law, & one of the 
depositors, being a party to the wager, 
notifies the stakeholder while the 
money deposited as a stake is in his 
hands & before the race is run, not to 
pay it over to the other party to the 
wager, the stakeholder in paying over 
the money does so in his own wrong, & 
is responsible for it to the party so 
notifying, or his personal representa- 
tives, who may bring an action to 
recover it. — Ryerson v. Derby (1875), 
10 N. S. R. (1 R. & C.) 13.— CAN. 

Ill vl. Pltf. deposited a 

watch with deft, to abide the result of 
a bet on a Dominion election. On tbe 
morning of election day pltf. & tbe 
other party to tbe bet met Sc agreed 
t o withdraw the bet & sent a message 
to deft, to that effect which deft. 


reoeived before handing over watch 
to the winner : — Held : the notice 
of withdrawal was in time, & deft, was 
liable to pltf. for tbe proved value of the 
watch. — L oguk v. McCuish (1888), 
21 N. S. It. (9 It. Sc G.) 75.— CAN. 

Ill vii. .) — IteBp. had 

deposited money with applt. as stake- 
holder in respect of a wager on the 
result of the S. election. After the 
election resp. told applt. not to pay over 
the stake on account of there being 
irregularities alleged in connection 
with the election. Applt. promised 
resp. not to pay over the stakes until 
resp. returned from A., but on bis 
return the latter found that the stakes 
had been paid over. In an action by 
resp. to recover the money so paid over : 
— field : applt. held the stakes as 
resp.’s agent only, 8c the latter could 
give the former any direction he pleased 
with respect to the money even after 
the final result of the election had been 
ascertained. — Sharp v. Morrison, 
[1921] N. Z. L. R. 254.— N.Z. 

PART I. SECT. 3, SUB-SECT. 2.— C. 

t. Whether action maintainable— Il- 
legal contract.] — Pltf. & D. G. entered 


into an agreement to trot a race on tho 
W. Road, for the sum of $50 a side, 
between pltf. ’s horse 8c a horse owned 
by W. G. The money was deposited 
in deft.’s hands as stakeholder. In an 
action brought by pltf. to recover the 
stakes : — Held : the contract was tainted 
with illegality as being made in violation 
of tho provisions of 5th 11. S. C. 48, 
s. 7, which makes it penal to drive a 
horse at full speed on the public street 
or highway of any town or village. — 
Doran v. Chambers (1887), 20 N. S. R. 
(8 II. & G.) 309 ; 9 C. L. T. 7.— CAN. 

a. .] — A. & B. deposited 

with C. tho sum of £50 ouch, to abide 
the event of a certain horse-race. 
After tho race had been run, A. claimed 
to be the winner, &, as such, demanded 
the entire amount of the stakes from 
C. ; 8c upon his refusal to comply 
with such demand, sued for the same 
as such w r inner, 8c also for money had 
8c received. A verdict was found 
against pltf. on the ground of the race 
being illegal. — M'E lwaine v. Merger 
(1858), 9 1. C. L. R. 13.— IR. 

b. — — Held : no suit will lie 
for tbe recovery of money deposited 
with another on account of satra 
transactions. — C hhanga Mal v. Sbeo 
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or claim back the money before the event 
happened ; & had never repudiated the bet, nor 
claimed the money, otherwise than as the winner 
of the wager : — Held : a good plea under above 
sect. & pltf., therefore, could not recover his 
money back. — Savage v. Madder (1867), 36 
L. J. Ex. 178 ; 10 L. T. 000 ; 31 J. P. 519 : 15 
W. It. 910. 

Annotation: — Consd. Hampden v. Walsh (1876), 1 Q. B. D. 

Recovery of deposit.]— See Sub-sect. 2, B., ante. 

D. Revocation of Stakeholder's Authority to 
pay . 

122. What amounts to revocation — Death of 
depositor before decision.] — Manning v. Purcell, 
No. 77, ante. 

Demand of deposit before decision.] — See 

Sub-sect. 2, B. (a), ante . 

Demand of deposit before payment to 

winner.] — See Sub-sect. 2, B. (6), ante . 

Notice not to pay over.] — See Nos. 95, 112, 

ante . 

E . Liability for Security or M Cover." 

123. Necessity of appropriation by stakeholder.] 

— Strachan v. Universal Stock Exchange 
(No. 2), No. 78, ante. 

124. -.] — (1) Gaming contracts for differ- 
ences on sales & purchases of stocks entered 
into between resp. & the debtor having resulted 
in a profit to resp., resp. directed the debtor to 
use the profit for a bond fide purchase of stock, <te 
the debtor thereupon sent a contract note to 
resp. to the effect that he had sold the stock to 
him & debited him with the price of the stock, 
stamp, & fees. The debtor died before the stock 
was delivered, & resp. claimed to prove against 
his estate for damages for the non-delivery of the 
stock : — Held : the transaction was not equivalent 
to a payment by the debtor to resp. of the price 
of the stock, & resp. was precluded by the Gaming 
Act, 1845 (c. 109), s. 18, from so proving. 

(2) Resp. had deposited with the debotr money 
as cover to secure him against loss upon the gaming 
transactions. The money was never required 
or appropriated for that purpose, <fc the events in 
respect of which it was deposited had resulted in 
favour of resp. : — Held : resp. was entitled to 
prove for it against the estate of debtor . — Re 
Oronmire, Ex p. Waud, [1898J 2 Q. B. 383 ; 67 
L. J. Q. B. 620 ; 78 L. T. 483 ; 46 W. R. 679 ; 
14 T. L. R. 377 ; 42 Sol. Jo. 468 ; 5 Mans. 30, 
C.A. 

125. .]— Re Duncan (1903), Times, Mar. 

17, C. A. I 


Sub-sect. 3. — Powers and Duties op 
Stewards. 

See Part V., Sect. 3, post . 


Sub-sect. 4. — Pleading. 

See , generally , R. S. C., Ord. 19, r. 15 ; Pleading 

126. Omission to plead Gaming Acts — Duty of 

court.] — In an action in the county ct. against a 
bookmaker to recover a sum of money won on a 
bet on a horse race, deft, did not plead the Gaming 
Acts, but raised a point upon the construction 
of one of the rules under which he betted. The 
county ct. judge gave judgment for pltf. Upon 
appeal by deft. : — Held : the ct. would of its 
own motion refuse the allow any process of law 
to be invoked for the purpose of enforcing the 
bet, & the proper course was to set aside the judg- 
ment giving no costs to either party. — L uckett 
r. Wood (1908), 24 T. L. R. 617, D. C. 

Annotations Refd. Soc. Des Hotels R6unis (Soc. Anon.) v. 

Hawker (1913), 29 T. L. li. 578 ; Cheshire v. Vaughan 

(1920), 25 Com. Cas. 51. 

127. -.] — Pltfs., hotel keepers in 
France, obtained from deft., a young Englishman 
of twenty-two years of age, who had been staying 
at pltfs.’ hotel, an English cheque payable in 
England [for gambling debts] by a threat of a 
criminal proceedings in France if it was not given, 
& a suggestion that no such proceedings would be 
taken if the cheque were given : — Held : payment 
of the cheque could not in these circumstances be 
enforced in an English ct. If the ct. is satisfied 
that a transaction is illegal or unenforceable by 
statute, it must take the objection itself although 
the parties may not wish to raise the point. — 
Soci£t£ Des Hotels R6unis (Soci£t£ Anonyme) 
v. Hawker (1913), 29 T. L. R. 578; on appeal 
(1914), 30 T. L. R. 423, C. A. 

128. Striking out statement of claim — Based on 
gambling transaction.] — In an action to recover 
a sum of money deft., before putting in a statement 
of defence, applied to strike out the statement of 
claim endorsed on the writ as disclosing no reason- 
able cause of action, & to dismiss the action as being 
frivolous & vexatious, & made an affidavit that the 
claim was in respect of bets made between him & 
pltf. Pltf. admitted that the transactions were 
gaming transactions: — Held: the action being 
one which was forbidden by the Gaming Acts, 
ought not to be allowed to proceed. — K ershaw v. 
Sievier (1904), 21 T. L. R. 40, C. A. 

129. Power of court to Impose term not to 
plead Gaming Act — As condition for leave to 
defend.] — The ct., in setting aside a judgment 


Prasad (1920), I. L. R. 42 All. 449.— 

IND. 

o. .] — The prize at a racing 

meeting having been gained by a 
certain horse, the owner of the horse 
raised an action against the stakeholder 
for the amount of the Btakes . Defender 
having admitted that pursuer’s horse 
had gained the race, competency of the 
action sustained, repelling a plea that 
the action was incompetent, as brought 
to recover a gaming debt. — C alder v. 
Stevens (1871), 9 Macph. (Ct. of 
Seas.) 1074 ; 43 Sc. Jnr. 543.— SOOT. 

PART I. SECT. 3, SUB-SECT. 2.— D. 

d. What amounts to revocation — 


Abandonment of contract.] — In order 
to maintain an action to recover back, 
as money had & received to the use 
of the depositor, money deposited 
with a stakeholder, the depositor must 
have given notice before appropriation 
or payment over that he bad abandoned 
the wagering contract & was no longer 
bound by it, & it is not sufficient merely 
to have given the stakeholder notice 
not to pay or appropriate, or that the 
depositor elalms the money. — Bech- 
tell v. Nicholls (1904), 7 W. A. L. R. 


PART I. SECT. 3, SUB-SECT. 4. 

e. Plea of Gaming Act-Requisites of 


good plea. ] — Where in an action for 
money received, deft, pleaded a plea 
under No. 265, s. 51, that the contract 
was by way of gaming or wagering : — 
Held : to render the plea a good one, 
it must negative every hypothesis 
which, consistently with the pleading, 
would tend to Bhow that the contract 
was valid. — Miller v. Harris (1870), 
1 V. R. (Law) 91.— AUS. 

f. Action against stakeholder — For 
recovery of deposit.] — In an action 
for money had & received, deft, 
pleaded that the money sought to be 
recovered was deposited with deft, to 
abide an event on which a wager had 
been made, & that pltf. had not 
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Sect* 3. — Rights of parties to contract: Subject, 4. 
Sect. 4: Sub-sect , 1, A. B.; sub-sect . 2.] 

obtained through default by deft, in pleading 
& in allowing deft, to defend the action, has no 
power to impose upon him the condition that he 
shall not plead the Gaming Act. — Pooley v. 
O’Connor (1912), 28 T. L. R. 460, C. A. 

130. Plea of Gaming Act — Whether “good 
cause ” lor depriving defendant of costs.] — In an 
action tried with a jury the mere fact that the 
successful deft, has set up the Gaming Act as an 
answer to pltf.’s claim is not “ good cause,” 
within the meaning of R. S. C., Ord. 65, r. 1, for 
depriving him of costs. — Granville & Co. v. 
Firth (1903), 72 L. J. K. B. 152 ; 88 L. T. 9 ; 
19 T. L. R. 213, C. A. 


Annotations : — Mentd. Civil Service Co-op. Soc. v. General 
Steam Navigation Co., 11903] 2 K. B. 756 ; Edmund v. 
Martell (1907), 24 T. L. R. 25 ; Wostgate v. Crowe, [1908] 
1 K. B. 24 ; Dallimore v. Williams & Jesson (1914), 30 
T. L. R. 432 ; Higgins v. Higgins, [1916] 1 K. B. 640. 


24 L. T. 0. 8. 241 ; 1 Jur. N. 8. 525 ; 139 E. R. 
544. 

Annotations : — Diltd. Beyer v. Adams, Re Law, Arkell’s 
Claim (1857), 30 L. T. O. S. 8. Apld. Kosewame v. 
Billing (1863), 15 C. B. N. 8. 316. RefdT Knight v. Fltoh 
(1855), 24 L. J. C. P. 122 ; Oldham v. Ramsden (1876), 
39 J. P. 583 ; Thacker v. Hardy (1878), 4 Q. B. D. 685. 

135. .] — Read t>. Plumer (1857), 30 L. T. 

O. 8. 133. 

136. .] — A third party paying at the 

request of the loser a loss arising out of gaming 
contract is not disenabled from recovering from 
the loser the money advanced, unless the request 
to pay were countermanded before the payment 
made. — Rosewarne v. Billing (1863), 15 C. B. 
N. S. 316 ; 3 New Rep. 207 ; 33 L. J. C. P. 55 ; 
9 L. T. 441 ; 10 Jur. N. 8. 490 ; 12 W. R. 104 ; 143 
E. R, 800. 

Annotations : — Consd. Road v. Anderson (1882). 10 Q. B. D. 
100 ; Maskell v. Hid, [1921] 3 K. B. 157. Refd. Oldham 
v. Ramsden (1875), 39 J. P. 583; Thacker v. Hardy (1878), 
4 Q. B. D. 685 ; Saffery v. Mayer (1900), 16 T. L. R. 169. 


131. -.] — In an action for a sum due 

on a bet deft, pleaded the Gaming Act. On the 
case coming on for trial, pltf. admitted that, in 
view of the plea of the Gaming Act, he could not 
succeed, & he therefore consented to judgment for 
deft. Deft. applied for judgment with costs : — 
Held : the ct. had a discretion as to awarding 
costs, & in the circumstances would refuse to 
award them in favour of deft. — Levy v. Johnson 
(1913), 29 T. L. R. 507. 

In county courts.] — See County Courts, 

Vol. XIII., pp. 496, 497, Nos. 460, 476, 477. 


Sect. 4. — AGENT AND PRINCIPAL. 

Sub-sect. 1. — Recovery by Agent of Money 


137. Authority to pay implied — From request 
to make bet.] — A. requested B., a betting agent, to 
bet for him on three horses. B. made the bets in 
his own name & lost, & having paid the bets, sued 

A. for the amount : — Held : as A. had authorised 

B. to make the bets, & had not revoked the 
authority before the bets were paid, B. was 
entitled to recover. — Bowie v. Bristow (1863), 
2 New Rep. 35. 

138. .] — Testator had requested a 

friend to bet for him on certain horses, & the 
friend had paid the amount lost by the bets : — 
Held : the request to bet implied authority to 
pay the bets if lost, & the friend was entitled to 
prove against testator’s estate for the amount 
paid by him in respect of the bets. — Bubb v. 
Yelverton, Ker’s (Lord Charles) Claim (1871), 
24L.T.822 ; 19 W. R. 739. 

Annotation : — Consd. Read v. Anderson (1882), 10 Q. B. D. 


A. Before Gaming Act , 1892. 

132. Necessity for express direction to pay.] — 
Money lost by deft, on a bet upon a horse race, & 
paid by pltf. at his request, an action lies for it. — 
Alcinbrook v. Hall (1766), 2 Wils. 309 ; 95 
E. R. 828. 

‘-ftoasd. M'Kinnell u. Robinson (1838), 3 
SLni 34 * ^P£ le ^J h v - Colley (1842), 10 M. & W, 
723. Folld. Re lister. Ex v. Pyke (1878), 8 Ch. D. 754 . 
Reid. Jaques r. Golightly (1776), 2 Wm. Bl. 1073 ; Farmer 
r. Russell (1798), lBos. & P. 296 ; Maskell v. Hill, [1921] 
3 x>. 157* 

133. .1 — Pltf. who by deft.’s authority 

lays illegal bets in deft.’s name & losing, pays 
them without a subsequent express direction so 
to do, cannot recover from deft, the amount of 
the money so paid. — Clayton v. Dilly (1811). 
4 Taunt. 105 ; 128 E. R. 292. 

'Annotation Refd. Pldgeon v. Burslem (1849), 3 Exch- 
Add* 

134. -j •] — It is no answer to an action for 
money paid by pltf. for deft.’s use at his request, 
that the money was paid in respect of losses on 
wagering contracts made void by Gaming Act, 
1845 (c. 109), s. 18. — Knight v. Cambers (1855). 
15 C. B. 502 ; 3 C. L. R. 505 ; 24 L. J. C. P. 121 ; 


139. Authority irrevocable after bet 

made.] — The employment of an agent to make a bet 
in his own name on behalf of his principal may 
imply an authority to pay the bet if lost, & on the 
making of the bet that authority may become 
irrevocable. — Read v. Anderson (1884), 13 

Q. B. D. 779 ; 53 L. J. Q. B. 532 ; 51 L. T. 55 ; 
49 J. P. 4 ; 32 W. R. 950, C. A. 

Annotations : — Distd. Perry v. Barnett (1885), 14 Q. B. D. 
467. Apld. Seymour v. Bridge (1885), 14 Q. B. D. 460. 
Consd. Cohen v. Kittell (1889), 22 Q. B. D. 680. Distd. 
Thomas v. Hawkins (1889), 5 T. L. R. 551. Consd. Knight 
v. Lee (1892), 62 L. J. O. B. 28 ; Tatam v. Reeve, 11893] 


V. yioe*/, xj. o. w. jo. cO i J tllrftlll V. lUJOVe, UO»OJ 

1 Q. B. 44 ; Burge v. Ashley & Smith, [1900] 1 Q. B. 744 ; 
Hyams v. Stuart King, [1908] 2 K. B. 696 ; Cheshire v. 
Vaughan, [1920] 3 K. B. 240 ; Maskell v . Hill, [1921] 
3 K. B. 157. Refd. Bridger v. Savage (1885), 15 Q. B. D. 
363 ; Lilley v. Rankin (1886), 2 T. L. R. 785 ; Moore r. 
Peachey (1891), 7 T. L. II. 748 ; Coates v. Paooy (1892). 
8 T. L. R. 474 ; Harvey v. Hart (1894), 38 Sol. Jo. 418 ; 
Saffery v . Mayer (1900), 16 T. L. R. 169 ; Lennox v . 
Stoddart, Davis v. Stoddart, [1902] 2 K. B. 21 ; Frith 
v. Frith, [1906] A. C. 254 ; Jeffrey v. Bamford, [1921] 

2 K. B. 351 ; Cohen v. Hall, [1922J 2 K. B. 37. Mentd. 
Leigh v. Dioke8on (1884), 15 Q. B. D. 60 ; The Vlndobala 


Leigh v. Diokeson (1884), 15 Q. B. D. 60 ; The Vlndobala 
(1889), 37 W. R. 409 ; korth v. Walthamstow U. D. C. 
(1898), 62 J. P. 836 ; Renton v. R. (1905), 49 Sol. Jo. 
552. 

140. Right of agent to recover.] — Lynch v. 
Godwin (1882), 20 Sol. Jo. 509, C. A. 

Annotation .— Consd. Read v . Anderson (1882), 10 Q. B. D. 


repudiated said wager, or demanded 
oack sald money, before the event on 
which the wager had been made, had 
Jake? Pjaoe .--Held : the plea was bad. 
as It did not aver that pltf. did not 
repudiate the wager or demand back 


the money before it had been 
by deft, as stakeholder. — G raham v. 
Thompson (1867), 16 W. R. 206.— IR. 

PART I. SECT. 4, SUB-SECT. 1.— A. 
1401. Right of agent to recover .] — 


Semble : an agent who has been em- 
ployed to negotiate with a third person 
an agreement of betting on a horse- 
race may recover from his principal 
money paid to the third person on 
account of a lost bet, although the 



Part I.— Gaming and Wagering Contracts Generally. 


411 


141. -.] — Where a turf commission agent 
makes bets with third persons on behalf of his 
principal, he can recover the money paid by him 
in respect of the bets from such principal. — Bead 
v. Thornes (1885), 1 T. L. B. 264. 

142. .] — Crook v. Macmahon (1887), 3 

T. L. B. 683. 

143. .] — Thomas v. Hawkins (1889), 5 

T. L. B. 621, D. C. 

B. After Gaming Act , 1892. 

144. Act not retrospective.] — Above Act does 
not apply to actions pending when the Act was 
passed. — Sussenbach v. Fitzgibbon (1892), 8 
T. L. K. 692 ; 36 Sol. Jo. 648. 

145. .] — Deft, employed pltf., a betting 

agent, to make certain bets in his, pltf.’s, name on 
deft.’s behalf. The bets having been made & 
lost, pltf. paid the amount of the losses on deft.’s 
account. This occurred prior to the passing of 
above Act. After the passing of the Act, pltf. 
commenced an action to recover from deft, the 
money so paid : — Held : the Act is not retrospective 
<fc the action might be maintained. — Knight v. 
Lee, [1893] 1 Q. B. 41 ; 62 L. J. Q. B. 28 ; 67 
L. T. 688 ; 57 J. P. 117 ; 41 W. B. 125 ; 9 T. L. B. 
23 ; 37 Sol. Jo. 12 ; 5 B. 54, D. C. 

Annotations : — Consd. Bowling v. Camp (1922), 128 L. T. 

342. Apld. Henshall v. Porter, [1923] 2 K. B. 193. Mentd. 

West 17 . Gwynne, [1911] 2 Ch. 1. 

146. Money not recoverable — Agent ignorant of 
nature of transaction.] — Money paid to satisfy 
lost bets at the request of a tim’d party cannot be 
recovered, even if the person paying is ignorant 
of the pui^ose for which the money is paid. It is 
money paid in respect of a wagering contract, & its 
recovery is prohibited by Gaming Act, 1892 (c. 9). 
— Tatam v. Beeve, [1893] 1 Q. B. 44 ; 67 L. T. 
683 ; 57 J. P. 118 ; 41 W. B. 174 ; 9 T. L. B. 
39 ; 5 B. 83 ; sub nom . Tatham v. Reeve, 62 
L. J. Q. B. 30, D. O. 

Annotations : — Apprvd. Saffery v. Mayer, [1901] 1 K. B. 11. 

Consd. Hyams v. Stuart King, [1908] 2 K. B. 696. Distd. 

Re O’Shea, Ex p. Lancaster, [1911] 2 K. B. 981. Reid. 

Faulks V. Atkins (1893), 10 T. L. R. 178 ; O’Sullivan v. 

Thomas, [1895] 1 Q. B. 698 ; Chapman v. Macalester 

(1912), Times, May 15. Mentd. Baker v. Ingall, [1912] 

3 K. B. 106. 

147. Claim on balance of account.] — 

Action by agent to recover balance of a betting 
account : — Held ; not entitled to recover by 
reason of above Act. — Butts v . Eldred (1896), 12 
T. L. R. 624. 

148. Money paid to principal in mistake.] 

— Pltf., at deft.’s request, put money on a horse 
called Jim Crook, which, when the race was run, 
came in second. Objection being taken to the horse 
Rosevem, which came in first, the stewards decided 
that Jim Crook was the winner. Thereupon pltf. 
paid the winnings, £275, to deft. Thereafter, 
on appeal to the committee of the Jockey Club, 
the stewards’ decision was overruled, & Rosevem 
was declared the winner. Pltf. thereupon paid 
back part of the money which had been paid to 


him by various persons after the stewards* decision, 
& then asked deft, to refund to him the amount so 
paid back, but deft, refused. Notwithstanding 
the objection taken by deft, to refund the money, 
ltf. repaid the balance which had been paid to 
im in respect of the bet. In an action claiming 
to be indemnfied by deft, for the amount so returned 
by pltf. : — Held : pltf. was not entitled to recover 
inasmuch as the dispute depended upon the con- 
struction of a wagering contract, which in law was 
null & void ; & if pltf. was betting as agent for 
deft., the case came within sect. 1 of above Act. — 
Gasson v. Cole (1910), 26 T. L. R. 468. 

149. Right to indemnity for future payments.] — 

The words “ any sum of money paid ” in sect. 1 of. 
above Act, are not confined to money actually 
paid, but apply equally to money to be paid ; 
& a betting agent who has lost bets made on behalf 
of his principal, & who has not paid them, cannot 
maintain an action against his principal to recover 
his unpaid losses or to indemnify him against his 
liability to pay them. — Levy v. Warburton 
(1901), 70 L. J. K. B. 708 ; 17 T. L. R. 462, D. C. 

150. -.] — Allen v . Wingrove (1901), 17 
T. L. R. 261, C. A. 


Sub-sect. 2. — Recovery by Principal of 
Money Won. 

151. Application of Gaming Act, 1845 (c. 109), 
s. 18 — Recovery of money received by agent.] — 

In administering the estate of a testator in the 
cause, A. claimed to be paid a sum of money which 
had been won by testator on a wager made by 
him at the request of A. The money won on A.’s 
account was, as alleged, paid to testator some time 
prior to his decease. The chief clerk disallowed 
the claim. On application to vary the certificate 
at ct. : — Held : the language of above sect, 
was express that no action or suit should be brought 
for recovering any sum of money won upon any 
wager, & the certificate of the chief clerk must 
stand. — Beyer r. Adams, Re Law, Arkell’s 
Claim (1857), 26 L. J. Ch. 841 ; 30 L. T. O. S. 8 ; 
3 Jut. N. S. 709 ; sub nom . Byers v. Adams, Re 
Law, 5 W. R. 795. 

Annotations : — Overd. Bridger v. Savage (1885), 15 Q. B. D. 

363. Reid. Higgfcison v. Simpson (1877), 41 J. P. 200. 

152. -.] — An agreement between a 
principal & his agent that the agent shall employ 
moneys of the principal in betting on horse races, 
& pay over the winnings therefrom to his principal, 
is not a contract “ by way of gaming or wagering ” 
rendered void by above sect, nor is it illegal. — 
BEE8TON v, Beeston (1875), 1 Ex. D. 13 ; 45 
L. J. Q. B. 230 ; 33 L. T. 700 ; 40 J. P. 152 ; 24 
W. R. 96. 

Annotations : — Distd. Hlgginson v. Simpson (1877), 2 C. P. D. 

76. Apprvd. Bridger v. Savage (1885), 15 Q. B. D. 

363. Reid. Read v. Anderson (1882), 10 Q. B. D. 100 ; 

LiUey v. Rankin, Rankin v . Lilley Sc Baird (1886), 56 

L. J. Q. B. 248 ; Cohen v. Kitten (1889), 22 Q. B. D. 

680 ; Hyams v. Stuart King, [1908] 2 K. B. 696 ; MaskeU 

17. Hih, [1921] 3 K. B. 157. 


agreement negotiated were suoh as. 
between principals, would be illegal 
by way of gaming or wagering. — 
Nioholls v. Bunbury (1876), 10 
1. L. T. 56.— IR. 

140 ii. .} — The plea of sponsio 

ludicra does not apply to an action 
by a betting commission agent against 
his principal for recovery of sums dis- 
bursed by him for behoof of his 


principal on aocoont of bets lost. — 
Knight & Co. t?. Stott (1892), 19 
R. (Ct. of Sess.) 959 : 29 Sc. L. R. 810. 
—SOOT. 

PART I. SECT. 4, SUB-SECT. 1.— B. 

g. Money recoverable .] — Where an 
agent has made bets for his principal 
he is entitled to recover from the latter 
money paid for bets whioh have been 


lost. Act 36, of 1902, s. 11, does not 
deprive an agent of this right. — 
Smith v . Miller (1920), C. P. D. 382. — 
8. AF. 

PART I. SECT. 4, SUB-SECT. 2. 

h. Whether agent allowed to plead 
illegality of contract .] — An agent, who 
has received money to the use of his 
principal on a wagering contract 
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Sect 4. — Agent and principal: Sub-sect. 2. Sect. 5. 

153. employed deft, for a 

commission to make bets for him on horses. 
Deft, accordingly made such bets, A he received 
the winnings from the persons with whom he had 
so betted. In an action by pltf. for the amount 
which deft, had so received : — Held : above sect., 
which makes null A void all contracts by way of 
wagering, did not apply to the contract between 
pltf. A deft. A therefore, notwithstanding the 
statute, pltf. was entitled to recover in respect of 
the bets which had been so paid to deft. — B ridger 
v. Savage (1885), 15 Q. B. D. 363 ; 54 L. J. Q. B. 
464 ; 53 L. T. 129 ; 49 J. P. 725 ; 33 W. R. 891 ; 
1 T. L. R. 585, C. A. 

Annotations : — Consd. Harvey t\ Hart (1894), 38 Sol. Jo. 
418 ; Cheshire t>. Vaughan, 11920] 3 K. B. 240 ; Jeffrey 
v. Bamford, 11921] 2 K. B. 351. Refd. Cohen v. Kittel 1 
(1889), 22 Q. B. D. 680 ; Hyarns r. Stuart King, [1908, 
2 K. B. 696 ; Edwards v. Motor Union Insce., 11922] 2 
K. B. 249. Mentd. Galland r. Hall (1888), 4 T. L. It. 761 
Kawlings v. General Trading Co., 11921] 1 K. B. 635. 

154. Agent estopped from denying 

agency.] — In an action by pltf. to recover the 
amount of bets executed for him by deft, on com- 
mission, the defence was that the bets had been 
made between the parties as principals, A were 
void : — Held : however, on the evidence, deft, 
was estopped from denying that he had acted 
as the pltf.’s agent, & the bets were recoverable 
from him. — M oore v. Peachey (1891), 7 T. L. R. 
748. 

Annotation : — Refd. Potter v. Codrington (1892), 9 T. L. It. 
54. 

155. .] — In action by pltf. to 

recover moneys alleged to have been received by 
deft, as the result of bets executed by him for pltf. 
on commission, the defence was that the bets 
had been made between the parties as principals : 
— Held : on the evidence, this was established A 
the facts proved were not sufficient to estop deft, 
from denying agency. — Potter v, Codrington 
(1892), 9 T. L. R. 54. 

156. .] — The operation of the Gaming 

Acts does not disentitle a principal to recover from 
his agent the amount of bets won A received. — 
De Mattos r. Benjamin (1894), 63 L. J. Q. B. 
248 ; 70 L. T. 560 ; 42 W. R. 284 ; 10 T. L. R. 
221 ; 38 Sol. Jo. 238 ; 10 R. 103, D. C. 
Annotations: — Consd. Grimerd v. Wiltshire (1894), 10 

T. L. K. 505. Apld. Harvey r. Hart (1894), 38 Sol. Jo. 
418. Distd. Thomas r. Smith (1901), 18 T. L. It. 69. 
Refd. O’Sullivan v. Thomas, 11895] 1 Q. B. 698 ; Saffery 
v. Mayer (1900), 16 T. L. R. 169 ; Brookman v. Mather 
(1913), 29 T. L. R. 276 ; Jeffrey r. Bamford, [1921] 2 
K. B. 351 ; Edwards r. Motor Union Insce., [1922] 2 
K. B. 249. Mentd. Rawlings v. General Trading Co., 
[1921J 1 K. B. 635. 

157. — — .j — As the law now stands, in 
all such cases as this a pltf. suing upon a commission 
account is entitled to recover if deft, has received 
moneys for A on account of pltf. It would never 
do to impose upon a pltf. the burden of proving 
in every case, in order to show that the bets were 
made as agent A not principal, with whom the 
bookmaker made the bets m fact. Where the 
bookmaker by his course of business holds himself 
out as a commission agent, pltf. has a primd facie 
right to recover the bets from him (Charles, J.). — 
Grimerd v. Wiltshire (1894), 10 T. L. R. 505. 


158. Evidence of receipt of money.] — 

Action dismissed, on the ground that there was 
no evidence that deft, had made the bets for pltf. 
or had received any money in respect of them. 
Pritchard v. Doughton, Lovyck & Co. (lwuu;, 
16 T. L. R. 377, C. A. 

159 . .] — Pltf. sued under 

R. S. C., Ord. 14, to recover a sum of money shown 
due to him from deft, for certain bets which he had 
instructed deft, to make for him. Deft., who 
carried on business as a turf commission agent, 
pleaded the Gaming Acts, A on his affidavit 
obtained leave to defend the claim. At the trial 
deft, did not appear : — Held : pltf. was entitled 
to judgment, as the rendering of a commission 
account was primd Jade evidence that the money 
had been received by deft, on behalf of pltf. 
Catiui v . M‘ Gregor (1907), 51 Sol. Jo. 266. 

160. Failure by agent to carry out In- 

structions.] — Pltf. having employed the deft, to 
bet on commission, A deft, having failed to 
certain bets pursuant to pltf.’s instructions, pltf. 
sued deft, for breach of contract as his agent, 
claiming as damages the excess of gains over 
losses which should have been received by deft., 
had the bets in question been made, after deducting 
the amount of his commission: — Held: as by 
above sect, the bets would not have been recover- 
able at law, pltf. could not maintain the action.-- 
Cohen v. Kittell (1889), 22 Q. B. D. 680 ; 
58 L. J. Q. B. 241 ; 60 L. T. 932 ; 53 J. P. 469; 
37 W. R. 400 ; 5 T. L. R. 345, D. C. 

Annotations:— Apprvd. Cheshire r . Vaughan, 1 1920 ] 3 K. B. 

240. Refd. Maskell v Hill, U9213 K. B. 157. Mentd. 

Kawlings v. General Trading Co., [1921] 1 K. B. 635. 

161. Marine Insurance Act, 1906 

(c. 41), s. 4 (2) (b).] — Pltfs. were owners of ware- 
houses at Liverpool, Birkenhead A Newport. 
From 1916 the export of nitrate of soda from South 
America was in the hands of the British Govern- 
ment, who owned the cargoes A controlled the 
shipping. By arrangement pltfs. used to ware- 
house the nitrate of soda arriving at Liverpool, 
Birkenhead, or Newport. On receiving notice 
of a cargo coming to one of these ports they 
reserved warehouse space for it, A instructed 
their Liverpool insurance brokers to effect a 
p.p.i. policy on their anticipated profits against 
marine A war risks, & against the risk of the cargo 
being diverted by the Government to another 
destination ; & the Liverpool brokers instructed 
their London brokers to effect a policy covering 
those risks. The latter failed to disclose to the 
underwriters the risk of diversion, A accordingly 
when a vessel bound for Birkenhead with a cargo 
of nitrate was diverted by the Government to 
another port & the underwriters were sued on the 
policy, the underwriters successfully defended the 
action on the ground of non-disclosure of such an 
unusual risk. Pltfs. then sued the Liverpool 
brokers for damages for negligence in not having 

fleeted a policy to cover the risk : — Held : as 
the p.p.i. policy which defts. were employed to 
obtain, was by Marine Insurance Act, 1906 
c . 41), s. 4 (2) (6), void, pltfs. were not entitled 
to recover d am ages for breach of the contract of 
mployment to obtain such a policy. — Cheshire 
a Co. v . Vaughan Brothers A Co., [1920] 3 


between him as such agent & a third Chand (1903), I. L. R. 25 All. 639.-* principal, & received the proceeds of the 

party, cannot be allowed to set up the IND. wager for his principal : — Uela : the 

illegality of the contract as a defence principal was entitled to sue the agent 

in an action brought by the principal k. Right of principal to sue agent.) for payment of the arnoimt so received, 
to recover from the agent the money —Where an agent made a successful — Dodd v. Hadlky (1905), T. S. 43J. 

so received. — Bhola Nath v. " , bet on a horse-race for & on behalf of a S. AF. 
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K. B. 240 ; 89 L. J. K. B. 1168 ; 123 L. T. 487 ; 
84 J. P. 233 ; 16 Asp. M. L. C. 69 ; 25 Com. Cas. 
242, C. A. 

Annotations : — Conid. Edwards v. Motor Union Insoe., 
[1922] 2 K. B. 249. Reid. Re London County Commercial 
Reinsurance Office, [1922] 2 Oh. 67. 

See, further, Insurance. 


Sect. 6. — PARTNERSHIP. 

Partnership generally, see Partnership. 

162. Whether betting partnership legal.] - 

Hyams v. Stuart King, No. 68, ante . 

163. -.] — Pltfs., a firm of bookmakers, 
made an application for registration under 
Registration of Business Names Act, 1916 (c. 58). 
In their application they included in their state- 
ment of particulars required by the Act a descrip- 
tion of the general nature of their business as 
“ accountants.” In this action they claimed 
from deft. £997 17s. lid., the amount, with interest, 
of five cheques drawn by him upon his bank 
payable to pltfs. & delivered by him to them in 
payment of bets which he had lost to them & which 
had been dishonoured on presentation, & a further 
sum of £13 18s. 10d. # the amount of a cheque paid 
by pltfs. to defts. for bets won by him from them 
& duly paid by pltfs.’ bankers on presentation 
by deft.’s bankers to them. Pltfs. claimed to be 
entitled to recover the £13 18s. lOd. under Gaming 
Act, 1835 (c. 41), s. 2, as money received by deft, 
to the use of pltfs. : — Held : (1) pltfs. being “ an 
assocn. for the purpose of carrying on a betting 
business ” the action would not lie ; (2) as to the 
£13 18s. lOd. pltfs.’ claim was bad upon the further 
ground that it came within the exception of a 
payment made to deft.’s bank, which was to 
pltfs.’ knowledge a mere agent of deft, to collect 
the money. — O’Connor <te Ould v. Ralston, 
[1920] 3 K. B. 451 : 90 L. J. K. B. 261 ; 124 
L. T. 508 ; 36 T. L. R. 768. 

Annotation : — As to (1) Reid. Jeffrey v. Bamford, [1921] 

2 K. B. 351. 

164. -.] — ( partnership for the purpose 

of carrying on a betting & bookmaker’s business 
is not per se illegal or impossible in law. 

(2) This action is well brought by pltfs. as a 
firm (McCardie, J.). — Jeffrey v. Bamford, 
[1921] 2 K. B. 351 ; 90 L. J. K. B. 664 ; 125 
L. T. 348 ; 37 T. L. R. 601 ; 65 Sol. Jo. 580. 
Annotations : — As to (1) Reid. Maakell v. Hill, [1921] 3 

K. B. 157 ; Henshall v . Porter, [1923] 2 K. B. 193. 

165. Actions between partners — Whether ac- 
count obtainable.] — A. & C. jointly engaged in 
betting transactions. A., under an arrangement 
with C., received the joint winnings & made pay- 
ments & gave securities for C.’s losses. On a bill 
by C. for an account : — Held : A. was entitled to 
credit for the money paid, but the securities given 
created no liability. — Coyle v. Alleyne (1854), 
2 W. R. 382. 

166. -.] — Harvey v. Hart (1894), 38 
Sol. Jo. 418. 

Annotations: — Reid. Saffery v. Mayer (1900), 83 L. T. 

394 ; Jeffrey v. Bamford, [1921] 2 K. B. 351. 

167. .] — (1) The fact that one 


artner has been guilty of illegal acts in the con- 
uct of a partnership business is no defence to 
an action for account by the other partner, where 
the objects of the partnership were not illegal, 
& the innocent partner at the time of entering 
into the partnership intended that it should be 
carried on lawfully. Pltf. & deft, were partners 
in a bookmaker’s & betting business, which was 
carried on by deft. ; pltf. claimed an account of 
the profits of the partnership, & deft, contended 
that, having regard to the nature of the business, 
no such relief could be obtained : — Held : as a 
bookmaking & betting business could be carried 
on without contravening Betting Act, 1 853 
(c. 119), & as pltf., when he entered into this 
partnership, contemplated that the business 
would so be carried on in the usual way, the fact 
that deft, had acted illegally was immaterial, & 
pltf. was entitled to the account claimed. 

(2) A man, whether betting or not, must be in 
some place & it is obvious in the [Betting] Act, 
[1853 (c. 119)] that the word “place” is not 
used in its most general sense. The question 
turns on sect. 3 : a “ place ” to fall within the 
Act must be in some sense fixed & ascertained. 
The cts. have wisely declined to define a “ place ’ ’ 
in general terms inasmuch as the legislature has 
not done so beyond what may be gathered from 
the context, but have contented themselves with 
applying the Act to the circumstances of each 
particular case (Chitty, J.). — Thwaites v. Coul- 
thwaite, [1896] 1 Oh. 496 ; 65 L. J. Ch. 238 ; 
74 L. T. 164 ; 60 J. P. 218 ; 44 W. R. 295 ; 12 
T. L. R. 204 ; 40 Sol. Jo. 274. 

Annotations: — As to (1) Consd. Saffrey v. Mayer, [1901] 1 
K. B. 11 ; Keen v. Price, [19141 2 Ch. 98 ; Jeffrey v . 
Bamford, [1921] 2 K. B. 351. Reid. Hawke v. Dunn, [1897] 
1 Q. B. 579 ; Hyams v . Stuart King, [1908] 2 K. B. 696 ; 
Brookman v. Mather (1913), 29 T. L. 11. 276. 

168. .] — The ct. will not entertain 

an action for an account by one partner in a betting 
business against his co-partner. — Thomas v. Dey 
(1908), 24 T. L. R. 272. 

Annotations : — N.F. Keen v. Price, [1914] 2 Ch. 98 ; Jeffrey 
v. Bamford, [1921] 2 K. B. 351. Reid. Brookman v. 
Mather (1913), 29 T. L. R. 276. 

169. -.] — An action will lie by one 
partner in a bookmakers’ & betting business 
against the other for an account of the partner- 
ship dealings, but the order for the account will 
leave it open to deft, to object to repaying any- 
thing which represents profits. Pltf. is entitled 
to recover any advances made by him which have 
not been lost in betting. — Keen v. Price, [1914] 
2 Ch. 98 ; 83 L. J. Ch. 865 ; 111 L. T. 204 ; 30 
T. L. R. 494 ; 58 Sol. Jo. 495. 

Annotation : — Reid. Jeffrey v. Bamford, [1921] 2 K. B. 
351. 

170. Alter account stated.] — In 1908, 

pltf. & deft, entered into a partnership to carry on 
a betting business. No money was subscribed at 
the time, but money was found by pltf. for the 
conduct of the business as required. In 1910, 
the partnership was dissolved by mutual consent, 
& on an account being taken deft, agreed that 
£100 was due to pltf. & he gave pltf. an I.O.U. 
for that amount. Subsequently he paid £7 on 
account, but as he did not pay the balance of 
£93, he was sued for that amount by pltf. It 
was proved in evidence that £173 had been drawn 

'. 6 . 

as bookmakers & turf commission agents is not a partnership 
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for an illegal purpose.— -hill v. Stewart (1887), 13 V. L. It. 76. — AUS. 
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Sect. 5 . — Partnership . Sect . 6: Sub -sects. 1 <&2.] 

out of the partnership account by deft, for private 
purposes ; that £35 was standing to the credit of 
the partnership at the date of the dissolution ; 
& that the £100 for which the I.O.U. was given 
was a rough estimate of the share due to pltf. : — 
Held : (1) there was no evidence that the partner- 
ship business was carried on in a manner that 
was illegal within Betting Act, 1853 (c. 119), 
(2) the I.O.U. was not a promise, express or 
implied, to pay a sum to pltf. within Gaming Act, 
1892 (c. 9), & pltf. was entitled to recover. — 
Brookman v. Mather (1913), 29 T. L. R. 276. 
Annotations: — As to (1) Consd. Keen v. Price, [1914] 2 
Cb. 98 ; Jeffrey v. Bamford, [1921] 2 K. B. 351. 


Herman v. Jeuohner (1885), 15 Q. B. D. 661 ; Sootfc v. 
Brown, Doering, MoNab, Slaughter & May v. Brown, 
Doering, McNab [1892] 2 Q. B. 784 ; Hyams®. Stuart King, 
[1908] 2 K. B. 696 ; Farmers' Mart v. Milne (1914), 111 
L. T. 871 : Farmers' Mart v. Milne, [1916] A. O. 106 ; 
Wild v. Simpson, [1919] 2 K. B. 544. 

174. .] — A. & B. were part owners 

of a racehorse, & agreed to share the profits & 
losses resulting from any races it was entered for. 
A. advanced all the money from time to time to 
feed & train it. It never won any race, & was sold 
to defray expenses : — Held : A. might recover 
from B. by action at law half of the money for its 
keep & management, on the ground of its being 
capital advanced at B.’s request for B. — French 
v . Styring (1857), 2 C. B. N. S. 357 ; 26 L. J. 
C. P. 181 ; 29 L. T. O. S. 127 ; 21 J. P. 743; 


171. For money paid.] — Money paid by 

one of two partners for the other on account of 
losses incurred by them on partnership insurances, 
cannot be recovered in an action brought by him 
against the other partner ; & if this with other 
causes of dispute between the two be referred 
to an arbitrator who awards a sum due from one 
to the other for money so paid, the ct. will set 
aside that part of the award. — Aubert v. Maze 
(1801), 2 Bos. & P. 371 ; 126 E. R. 1333. 
Annotations: — Bold. Re Scott, Ex p. Bell (1813), 1 M. & 
S. 751 ; Caiman v. Bryce (1819), 3 B. & Aid. 179. Mentd. 
M 'C&llan v . Mortimer (1842), 9 M. & W. 636. 


3 Jut. N. S. 670 ; 5 W. R. 561 ; 140 E. R. 455. 

175. .] — Where one person advanced 

money to another for the purpose of making bets 
on horses on their joint account, & the money so 
advanced was lost on such bets : — Held : by 
reason of the provisions of Gaming Act, 1892 
(c. 9), the person who had advanced the money 
could not maintain an action against the other 
for half of the amount so lost. — Saffery v. Mayer, 
[1901] 1 K. B. 11 ; 70 L. J. Q. B. 145 ; 83 L. T. 
394 ; 64 J. P. 740 ; 49 W. R. 54 ; 17 T. L. R. 15 ; 
45 Sol. Jo. 29, C. A. 


172. -.] — Money was advanced to 

by B., one of several partners, out of the partner- 
ship funds, on account of payments to be made 
on policies of assurance underwritten by S., on 
account of himself & B. in pursuance of a pre- 
vious agreement between them to become sharers 
in profit & loss on such policies : — Held : not provable 
under the commission of S., who became bkpt., 
by the surviving partners of B. 

It was not an advance for general purposes, 
but for the very purpose of carrying into effect 
this illegal traffic & concern between the partners 
(Lord Ellenborough, C.J.). — Re Scott, Ex p. 
Bell (1813), 1 M. & S. 751 ; 2 Rose, 136 ; 105 
E. R. 280. 


Annotations : — Distd. Re O'Shea, Ex p. Lancaster, [1911] 
2 K. B. 981. Consd. Jeffrey v. Bamford, LI 921] 2 K. B. 
351. Refd. Hyams v. Stuart King, [1908] 2 K. B. 696 ; 
Brookman v . Mather (1913), 29 T. L. It. 276 ; Keen v. 
Price, [1914] 2 Cb. 98. 

176. For money had & received.] — 

Thomas v . Smith (1901), 18 T. L. R. 69. 

177. Actions against third parties — Use of firm 
name.] — II yams v . Stuart King, No. 58, ante . 

178. .] — O’Connor & Ould v. 

Ralston, No. 163, ante. 

179. .] — Jeffrey v . Bamford, No. 

164, ante. 


Annotations: — Consd. Simpson v. Bloss (1816), 2 Marsh. 
542. Refd. M'Callan v. Mortimer (1842), 9 M. & W. 
636. 


173. -.] — A. betted twenty-five guineas 

with B. on a horse race, of which C., at his 
own request, staked ten. A. won, & paid C. 
ten guineas, in the expectation of receiving the 
whole amount of the bet from B. B., how- 
ever, died, & A. never received it : — Held : A. 
could not recover back the ten guineas which he 
had paid to C., because he could not establish his 
claim, without going into proof of the illegal 
transaction, in which both were equally engaged. 
— Simpson v. Bloss (1816), 7 Taunt. 246 ; 2 
Marsh. 542 ; 129 E. R. 99. 


Annotations : — Refd. Martin v. Smith 


li.m/WfWiivo . MViU. JIUWUU V. OUUUU lioooi, 4 BilUT. N. C. 

436 ; M'Callan v. Mortimer (1842), 9 M. & W. 636 : 
Fivaz v. Nicholls (1846), 2 C. B. 601; Jones v. Orchar 
(1855), 24 L. J. C. P. 229 ; A.-G. v. Hnllingworth (1857] 
2 H. & N. 416 ; Taylor v Chester (1869)X R4QB 
309 ; Begbie v. Phosphate Sewage Co. (1875), L. R. li 
Q. B. 491 ; Taylor v. Bowers (1876), 1 Q. B. D. 291 


Sect. 0.— MONEY LENT. 

Sub-sect. 1. — For Gaming. 

See, now, Gaming Act, 1710 (c. 19), s. 1 
Gaming Act, 1835 (c. 41). 

180. Whether recoverable — Loan part of fraud 
on borrower.] — Blackwel v. Redman (1634), 1 
Rep. Ch. 88 ; 21 E. R. 515. 

181. .] — A parol loan of money to play 

with is not void. — Barjeau v. Walmsley (1746), 
2 Stra. 1249 ; 93 E. R. 1161. 

Annotations : — Consd. M'Kinncll v. Robinson (1338), 3 
M. & W. 434. Refd. Young v. Moore (1757), 2 Wils. 67 ; 
Robinson v. Bland (1760), 1 Wm. Bl. 256 ; Alcinbrook 
v. Hall (1766), 2 Wils. 309 ; Farmer v. Russell (1798), 
1 Bos. & P. 296 ; Applegarth v. Colley (1842), 10 M. & 
W. 723 : Quarrier v. Colston (1842), 1 Ph. 147 ; Re 
Lister, Ex p. Pyke (1878), 8 Cb. D. 754 ; Saxby v. Fulton, 
[1909] 2 K. B. 208. Mentd. Allen v. Bennett (1810), 3 
Taunt. 169. 

182. .] — Money lent to play with, without 


PART I. SECT. 6, SUB-SECT. 1. 

181 i. Whether recoverable.] — Pltf. 
was held entitled to recover on cheques 
made by deft. 8c cashed by pltf. at 
deft. *8 request to put deft, in funds to 
play a game of cards with pltf. in which 
game aeft. subsequently lost all the 
cash to pltf. — Milleb v. Martin, 
[1923] 1 W. W. R. 64.— CAN. 

181 11. .] — To a claim for the 


reoovery of moneys lent deft, pleaded 
that he had borrowed the money for 
wagering at poker, that the contract 
was Illegal 8c that the claim was un- 
enforceable at law : — Held : poker not 
being a game of chanoo prohibited by 
Law No. 25. 1878, Sc gambling not 
being prohibited at common law, the 
plea disclosed no defence to pltf.’s 
claim.— B iljoen v. Petbusen (1922), 
43 N. L. R. 63. — S. AF. 


1. Game not illegal .] — Money 

lent by one person to another for the 

S urpose of gaming, cannot be recovered, 
tiough it be admitted that the game 
was not an illegal game. — Ritchie v. 
Eckroyd (1868), 5 W.W.& A'B. 98. 
— AUS. 

m. Pari-mutuel betting .] — 

By reason of Gaming Act, R. S. O., 
o. 43, a olvli action in Ontario cannot 
be maintained for the reoovery of 
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any security, recoverable in assumpsit . — Wetten 
hall v. Wood (1793), 1 Esp. 17, N; P. 


Annotations : — Consd. M'Kinnell v. Hoblnson (1838), 3 
M. Sc W. 434. Reid. Quarrier v. Colston (1842), 1 Ph 
147 ; Saxby v. Fulton, [1900] 2 K. B. 208. 


183. .] -— Gaming Act, 1710 (c. 19), makes 

void the securities given for money lent at the 
time of play, but the money may nevertheless be 
recovered m an action of assumpsit for money 
lent. — Leafridge v. King (1795), Peake, Add. 
Cas. 32. 


to which the lender was no party, cannot be 
recovered back by him.-— Cannan v. Bryce (1819), 
3 B. & Aid. 179 ; 100 E. R. 628. 

Annotations : — Expld. Thorpe v. Coleman (1845), 1 C. B. 
900. Consd. Pearce v. Brooks (1866), L. R. 1 Exch. 
213. Reid. M'Klnnell v. Robinson (1838), 3 M. Sc W. 
434 ; Gas Light Sc Coke Co. e. Turner (1839), 5 Bing. 
N. C. 666 ; Pritchett v. Smart (1849), 18 L. J. C. P. 211 ; 
Horton v. Westminster Improvement Comrs. (1852), 7 
Exch. 780 ; Taylor v. Chester (I860), 38 L. J. Q. B. 225 ; 
Thacker v. Hardy (1878), 4 G. B. D. 685 ; Moulis v. Owen 
[1907] 1 K. B. 746. Mentd. Cundell v. Dawson (1817), 
4 C. B. 376. 


184 . .] — Qu. : whether money lent for 

the purpose of gaming is recoverable in an action 
at law, & whether an I.O.U. is a security within 
Gaming Act, 1710 (c. 19). — Wilkinson v , 
L’Eaugier (1836), 2 Y. & C. Ex. 363 ; 100 E. R, 
437. 

185. -.] — (1) Wherever money is lent for 
the express purpose of enabling the borrower to 
do some act prohibited by law, such as playing 
at a prohibited game, the lender cannot recover 
it back in an action for money lent. 

(2) The game of hazard is rendered an unlawfu 
game by Gaming Act, 1838 (c. 28), s. 3, & Gaming 
Act, 1744 (c. 34), s. 2, whether played in private 
or at a public gaming table. — M'Kinnell v 
Robinson (1838), 3 M. & W. 434 ; 1 Horn & H 
140 ; 7 L. J. Ex. 149 ; 2 Jur. 595. 

Annotations: — As to (1) Distd. Quarrier v. Colston (1842), 
1 Ph. 147. Consd. Moulis v. Owen, [1907] 1 K. B. 746. 
Distd. Saxby v. Fulton, [1909] 2 K. B. 208. Refd.Applegarth 
v. Colley (1842), 10 M. & W. 723 ; Foot v. Baker (1843), 
6 Scott, N. R. 301 ; WatBon v. Bennett (1864), 12 
W. R. 1008 ; Thacker v. Hardy (1878), 4 Q. B. D. 685. 
Generally, Mentd. Barnard v. Sutton (1843), 7 Jur. 685 ; 
Bone v. Ekless (1860), 5 H. & N. 925 ; Poarce v. Brooks 
( g l 86 6b L^R. 1 Exch. 213; Waugh v. Morris (1873), L. R. 

186. Money lent by publican to guests/] — 

Scrrible : money lent for the purpose of enabling 
the borrower to play at skittles for a less stake 
than £10 may be recovered by the lender ; secus , 
where the lender is a licensed publican who lends 
money to his guests to enable them so to play. — 
Foot v. Baker (1843), 6 Man. & G. 335 ; 6 Scott, 
N. R. 301 ; 7 Jur. 131 ; 134 E. R. 593. 

187. Counters.] — A cheque given in pay- 
ment for counters obtained from the secretary of 
a club to enable the purchaser to gamble at cards, 
cannot be sued upon by the secretary. — S t. 
Croix v. Morris (1885), 1 Cab. & El. 485. 

188. .] — Jaoquinod v. Lane (1880), 

3 T. L. R. 225. 

Money lent abroad.] — See Sect. 8, post . 

What is gaming.] — See Part II., Sect. 1, sub- 
sect. 1, post. 

What is a game.] — See Part II., Sect. 1 , sub- 
sect. 2, post. 


Sub-sect. 2. — To pay Losses Incurred. 

189. Whether recoverable.] — Money lent, & 
applied by the borrower for the express purpose of 
settling losses on illegal stock- jobbing transactions, 


190. .] — Deft., being indebted to pltf. & 

other persons for money lost by betting on a horse 
race, applied to pltf. for a loan. Pltf. lent deft. 
£2,000 upon the security of a deed, which assigned 
to pltf. certain policies of assurance, Sc contained 
a covenant by deft, to pay the £2,000 & interest. 
On the settling day deft, paid pltf. his bets out of 
the £2,000. In an action by pltf. on the covenant, 
deft, pleaded that the deed was a mtge. security, 
part of the consideration for which was a gaming 
debt. At the trial the judge told the jury that 
if the £2,000 was advanced in pursuance of a 
stipulation or agreement between pltf. & deft, 
that out of it pltf. should be paid the money which 
he had won of deft, by betting, it was a mere 
colourable loan & evasion of the statute [Gaming 
Act, 1845 (c. 109)], but that if there was no such 
stipulation or agreement, & pltf. advanced the 
£2,000 as a loan for deft, to dispose of as he pleased, 
the deed was valid, although pltf. expected to 
be paid out of the money so lent. On a bill of 
exceptions : — Held : the direction was right. — 
Hill v. Fox (1859), 4 H. & N. 359 ; 157 E. R. 879 ; 
sub nom. Fox v. Hill, 32 L. T. O. 8. 337 ; 23 J. P. 
261 ; 5 Jur. N. 8. 964 ; 7 W. R. 203, Ex. Ch. 
Annotations Refd. Higginson v. Simpson (1877), 2 C. P. D. 

76 ; Read v. Anderson (1882), 10 Q. B. D. 100. Mentd. 

Howkins v. Bcnnet (1860), 7 C. B. N. S. 507 ; Ward v. 

Lumley (1860), 5 H. & N. 656 ; Carlill v. Carbolic Smoke 

Ball Co. (1892), 67 L. T. 837. 

191. .] — Money lent to enable the bor- 

rower to pay a bet which lie has already lost does 
not constitute a debt for an “ illegal consideration ” 
within Gaming Act, 1835 (c. 41). Consequently, 
such a debt can be proved in the bkpey. of the 
borrower. — Re Lister, Ex p. Pyke (1878), 8 Ch. 
D. 754 ; 38 L. T. 923 ; 26 W. R. 806 ; sub nom. 
Re Lister, Ex p. Pike, 47 L. J. Bey. 100, C. A. 

Annotations : — Consd. Read v. Anderson (1882), 10 Q. B. D* 

100. Folld. Re O’Shea, Ex p, Lancaster, 1191 1J 2 K. B. 

981. Consd. MaskeU v. Hill, [1921] 3 K. B. 157. Refd. 

Saxby v. Fulton [1909] 2 K. B. 208. 

192. .] — In Mar. 1903, L. lent debtor 

£1,000 for the purpose of betting on horse races, 
any profits resulting from the betting to be equally 
divided. In the same year, L. guaranteed an 
overdraft to the extent of £1,000 at debtor’s bank. 
There were no profits on the betting, & all the 
money having been lost, L. in Sept. 1903, guaran- 
teed a further overdraft of £500 in order to enable 
debtor to pay bets to that amount which he had 
ost. In 1906, L. paid £1,633 to the bank under 

his guarantees & recovered judgment in default 
of defence against debtor for £3,000. Debtor 
having failed to comply with a bkpey. notice to 
pay the amount of the judgment debt, L. pre- 
sented a bkpey. petition against him. The 


money advanced or lent to another 
for betting by means of pari-mutuel 
machines on horse *racos run on a 
licensed race track, although the 
maintenance of such machines by the 
race track assoon. during the races 
was not in Itself Illegal. — B essey v. 


Livingstone (1922), 68 D. L. R. 
236 ; 37 Can. CTim. Cas. 309.— CAN. 

PART I. SECT. 6, SUB-SECT. 2. 

189 i. Whether recoverable.} — Held : 
the fact that the object with which 


pltf. lent money to deft, was to enable 
him to pay off a gambling debt did 
not taint the transaction with 
immorality so as to disentitle pltf* to 
recover. — B eni Mahdo Das v. 
Kaunsal Kishor Dhusar (1900), 
I. L. R. 22 All. 452.— IND. 
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Sect. 6. — Money lent: Sub-sects. 2 & 3. Sect. 7: 
Sub-sect. 1 , A. & B. (a).] 

registrar dismissed the petition on the ground that, 
having regard to the Gaming Acts, there was no 
valid debt to support it. On appeal : — Held : 
(1) as to the guarantee for £500, the transaction 
was not invalid ; (2) the debt arising out of the 
loan for the purpose of enabling debtor to pay 
a bet which he had lost, not being for an illegal 
consideration, could be proved for in bkpcy., & 
the money was not paid by L. “ in respect of ” 
a gaming contract within Gaming Act, 1892 
(c. 9), s. 1 . — Re O’Shea, Ex p. Lancaster, [1911] 
2 K. B. 981 ; 81 L. J. K. B. 70 ; 105 L. T. 486 ; 
18 Mans. 349, C. A. 

Annotations : — As to (2) Refd. Maskell v. Hill, [1921] 3 
K. B. 157. Generally, Mentd. lie TeaJe, Ex p. Blackburn, 
11912] 2 K. B. 367. 


Sub-sect. 3. — Money paid at Bequest. 

193. Whether recoverable — Money paid to 
winner.] — Tatam v. Reeve, No. 146, ante. 

194. Money paid to stakeholder to abide 

event.] — The Gaming Act, 1892 (c. 9), enacts that 
any promise, express or implied, to pay any person 
any sum of money paid by him under or in respect 
of any contract or agreement rendered void by 
Gaming Act, 1845 (c. 109), shall be null & void, 
& no action shall be brought or maintained to 
recover any such sum of money. Deft, entered 
into a wagering contract with a third party & 
money was paid by pltf. at the request of deft, 
to a stakeholder to abide the event of the wager. 
The money was to be repaid by deft, if he received 
the stakes, which he did. In an action to recover 
the money : — Held : the payment made by pltf. 
to the stakeholder was made in respect of a con- 
tract made void by Gaming Act, 1845 (c. 109), 
& the contract to repay it was within Gaming Act, 
1892 (c. 9), & was void. — Carney v. Pi.immer, 
[1897] 1 Q. B. 634 ; 66 L. J. Q. B. 415 ; 76 L. T. 
374 ; 61 J. P. 324 ; 45 W. R. 385 ; 13 T. L. R. 
317 ; 41 Sol. Jo. 403, C. A. 

Annotations: — Distd. Burge v. Ashley & Smith, [1900] 1 
Q. B. 744. C<M8d. Richards v. Starck, [1911] 1 K. B. 
296. Reid. Saffery v. Mayer (1900), 83 L. T. 391. 


Sect. 7.— SECURITIES. 

Sub-sect. 1. — Effect between Immediate 
Parties. 

A. In General. 

195. Gaming Act, 1710 (c. 19) — Security for 
money won at play— Void.]-— Rawden v. Shad- 
well, No. 71, ante . 

196. -.] — A foot race is within 
Gaming Act, 1710 (c. 14). A., having engaged to 
run a foot race for £1,000, prevailed on B. & C. to 
advance the money required for making good the 
stakes ; & it was agreed by the three that bets 


should be made by B. & 0. on A., & that the 
winnings & losses should be borne by all three. 

A. lost the race, & B. & C. paid on account of 
themselves & A. the bets lost. A. executed to 

B. & C. a mtge. for the amount of his share of the 

money so paid by them, & subsequently sold the 
estate to them, for a consideration of which the 
money so due to them formed part. Bill brought 
by the son of A. praying a declaration that he was 
entitled under the Act to the estate, or at least 
to the mtge., & relief founded on that declaration. 
A demurrer for want of equity was overruled. — 
Parker v. Alcock (1831), 1 You. 361 ; 159 

E. R. 1032. 

Annotation: — Mentd. Gordon v. Horsfall (1846), 5 Moo. 
P. 0. C. 393. 

197. Time for recovery.] — Gaming 

Act, 1710 (c. 19), which avoids all securities for 
goods or money lost at unlawful games, & gives 
the loser a power to recover back the bamo within 
three months, does not make the contract void, 
but voidable only ; &, therefore, the loser cannot 
recover them after three months, though the winner 
can show no title to them except what arises from 
having won them at play. — V aughan v . Whit- 
comb (1807), 2 Bos. & P. N. R. 413 ; 127 E. R. 
689. 

198. Security for money lent at time of 
play — Void.] — L eapridge v. King, No. 183, ante . 

199. .] — A note given to secure 

the payment of money won at any game is void 
under Gaming Act, 1710 (c. 19), s. 5. — SiGEL v. 
Jebb (1819), 3 Stark. 1, N. P. 

200. Judgments for money won at 

gambling — Not void unless voluntarily suffered.] — 

The judgments which are avoided by 16 Car. 2, 
c. 7, & Gaming Act, 1710 (c. 19), relating to gaming, 
are those which are given voluntarily, not those 
which are obtained adversely. Therefore, where 
the drawer of a bill of exchange for a gaming con- 
sideration, being in custody at the suit of an 
innocent indorsee, before Gaming Act, 1835 (c. 41), 
gave a cognovit under which he was taken in 
execution, & escaped. In an action against the 
marshal for an escape : — Held : the judgment so 
obtained was not avoided by the statutes in 
question. — Chapman v . Lane (1841), 11 Ad. & 
El. 980 ; 1 Gal. & Dav. 523 ; 10 L. J. Ex. 543 ; 
113 E. R. 687, Ex. Ch. ; affg . 8. C. sub nom. 
Lane v. Chapman (1840), 11 Ad. & El. 966. 

201. What amounts to a security — I.O.U.] 

— Wilkinson v. L’Eaugier, No. 184, ante. 

202. Gaming Act, 1835 (c. 41), ss. 1, 2 — Act not 
retrospective.] — Sect. 1 of above Act, making bills 
given for gambling transactions voidable only, 
& not void, is, as well as sect. 2, prospective. — 
Hitchcock v. Way (1837), 6 Ad. & El. 943 ; 2 
Nev. & P. K. B. 72 ; Will. Woll. & Dav. 491 ; 
6 L. J. K. B. 215 ; 112 E. R. 360. 

Annotations: — Reid. Marsh v. Higgins (1850), 19 L. J. 

C. P. 297 ; Ansdell v. Ansdell (1880), 5 P. D. 138 ; Bowling 
v. Camp (1922), 128 L. T. 342. 

203. Act avoids contract as well as 

security.] — (1) In an action brought to recover 
the amount of a sweepstake of two sovereigns 


PART I. SECT. 6, SUB-SECT. 3. 

103 I. Whether recoverable — Money 
paid to winner .] — Where a person who 
had lost a bet on a horse *raoe requested 
another to pay the amount of such bet, 
agreeing to repay him. Sc the latter 
paid suoh amount: — Held : the 


amount so paid was recoverable from 
the person for whom it was paid, the 
consideration for the agreement not 
being unlawful, & the agreement not 
being one by way of wager. — Pringle 
r. Jafar Khan (1883), I. L. R. 5 All. 
443. — 1ND. 


PART I. SECT. 7, SUB-SECT. 1.— A. 

n. Security for money won at play 
— Void .] — A bond executed for a sum 
of money lost at billiards is void. — 
Kenny v. Browne (1796), 3 Ridg. 
Pari. Rep. 462.— IR. 
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each, & £15 added by way of prize, of which 
pltf.’s horse was the winner :-~Held : 10 Oar. 2, 
(c. 9), & Gaming Act, 1710 (c. 19), related to the 
same games, & horse racing was within their 
meaning, but they only prohibited fraudulent or 
excessive gaming. 

(2) Serriblc : by Gaming Act, 1710 (c. 19), not 
only the securities given for a gaming debt, but 
the contract itself was avoided ; but at all events 
this must be taken to be the case since Gaming 
Act, 1835 (c. 41). — Applegarth v. Colley (1842), 
10 M. & W. 723 ; 12 L. J. Ex. 34 ; 7 J. P. 741 ; 
7 Jur. 18 ; 152 E. R. 003 ; previous proceedings , 
2 Dowl. N. S. 223. 

Annotations: — As to (1) Reid. Smith v. Bond (1843), 11 

M. & W. 549 ; Bentinck v. Oonnop (1844), 5 Q. B. 693 ; 

Emery u. Richards (1845), 14 M. & W. 728 ; Jenks v. 

Turpin (1884), 13 Q. B. D. 505 ; Maskell v. Hill, [1921] 

3E.B. 157. As to (2) Confld. Thorpe v. Coleman (1845), 

1 C. B. 990 ; Saxby v. Fulton, [1909] 2 K. B. 208. Reid. 

Moulls v. Owen, [1907] 1 K. B. 746 ; Hyams v. Stuart 

Kins, [1908] 2 K. B. 690. 

204. Where part only of consideration 
Illegal.] — Kershaw v . Evans (1900), 51 Sol. Jo. 
27, C. A. 

205. -.] — Chapman v. Macalister 
(1912), Times , May 15. 

Transactions taking place abroad.] — See Sect. 8, 
post. 

B. Recovery of Moneys paid to Third Parties, 
la) Before Gaming Act , 1922. 

Sec , now , Gaming Act, 1922 (c. 19). 

206. Gaming Act, 1835 (c. 41), s. 2 — Not ap- 
plicable to contracts between principal & agent.] — 

Deft., acting as pltf.’s agent, made bets with a 
third person. Pltf. gave deft, certain cheques to 
indemnify him in respect of the bets made by 
deft, on pltf.’s behalf with the third person. 
Deft, himself made no bets with pltf., & pltf. 
made his bets upon the footing that deft, was his 
agent & not a principal in the betting transactions. 
Pltf. claimed to recover from deft, under above 
Act, the amount of the cheques : — Held : the 
Act had no application to a case where cheques 
were given by a principal to reimburse his agent 
for losses incurred by the agent through bets 
made by him on the principal’s behalf. — Maskell 
v. Hill, [1921] 3 K. B. 157 ; 90 L. J. K. B. 1332 ; 
37 T. L. R. 841 ; 05 Sol. Jo. 714 ; sub nom. Mus- 
kell v. Hill, 125 L. T. 827. 

Annotation : — Reid. Bowling v . Camp (1922), 128 L. T. 

342. 

207. Not repealed by Gaining Act, 1892 

(c. 9), s. 1.] — Gaming Act, 1835 (c. 41), s. 2, under 
which money paid by cheque in respect of losses 
upon racing bets “ shall be deemed & taken to 
be a debt due & owing ” from the payee to the 
drawer of the cheque, & recoverable by action at 
law, creates a statutory debt, & does not raise 
an implied promise by the payee to repay the 
money to the drawer, within the meaning of 
Gaming Act, 1892 (c. 9), s. 1. Sect. 2 of the earlier 
Act is not, therefore, impliedly repealed by sect. 1 
of the subsequent statute. — Cohen v. Hall, 
[1922] 2 K. B. 37 ; 91 L. J. K. B. 497 ; 127 L. T. 
130 5 38 T. L. R. 429 ; 06 Sol. Jo. 349, 0. A. 
Annotations: — Reid. Bowling v. Camp (1922), 128 L. T. 

342 ; Henshall v. Porter, [1923] 2 K. B. 193. 

208. Claims not subject to Civil Procedure 
Act, 1833 (c. 42), s. 3.] — An action under Gaming 
Act, 1835 (c. 41), s. 2, to recover back the amount 
of a lost bet which has been paid by cheque, does 

j. — VOL. xxv. 


not come within Civil Procedure Act, 1833 (c. 42), 
s. 3, which provides for a two years’ limitation in 
the case of “ actions for penalties, damages, or 
sums of money given to the party grieved, by any 
statute now or hereafter to be in force.” — Shin- 
man v. Lyons (1922), 38 T. L. R. 500 ; 00 Sol. 
Jo. 558. 

209. Right of acceptor of bill to recover 
from drawer — Money & Interest paid to indorsee.] — 

A bill of exchange bearing interest upon the face 
of it accepted by pltf. & drawn by deft, was given 
to secure money lost at play & was paid by pltf. 
In an action for money paid under Gaming Act, 
1835 (c. 41), s. 2: — Held: pltf. was entitled to 
recover back the interest paid as well as the 
principal money, both being secured by the bill. 
— Gilpin v. Clutterbuck (1849), 13 L. T. O. S. 
159 ; previous proceedings , 13 L. T. O. S. 71. 

Annotation: — Retd. Robinson v. Marsh, [1921] 2 K. B. 

640. 

210. .] — C. & W. were engaged in 

transactions null & void under Gaming Act, 
1845 (c. 109), In respect of such transactions 
C. drew a bill which was accepted by W. C. 
indorsed it to the X. bank, who sued W. & 
recovered the money. In an action to recover 
the money so paid from C. : — Held : W. could not 
recover. 

Deft, claims that this sum of money should be 
recovered from pltf. by virtue of Gaming Act, 
1835 (c. 41), s. 2. I do not think that this enact- 
ment has any application to the present case 
(Kennedy, J.). — Crawley v. White (1898), 78 
L. T. 107 ; 14 T. L. R. 247. 

211. Who Is “Indorser, holder or as- 
signee ” — Original payer of cheque.] — Pltf., in 
payment of certain racing bets, gave deft, five 
cheques for the amount. The cheques were made 
payable to deft, or order & crossed, & were paid 
by deft, into his bank. There was no evidence 
that deft.’s banking account was overdrawn. 
Pltf. subsequently sought to recover back the 
amount of the cheques from deft, under Gaming 
Act, 1835 (c. 41), s. 2 : — Held: the action failed 
inasmuch as deft, was not the “holder” of the 
cheques within above sect., & it must be inferred 
that the bank into which deft, paid the cheques 
merely collected the same for deft. & was there- 
fore not an “ indorsee ” within the meaning of 
the sect. 

Qu. : whether pltf. could have recovered under 
the sect, if deft, had paid the cheques to his bankers 
in the character of holders in their own right, & 
not in the character of agents for collection merely. 
— Nicholls v. Evans, [1914] 1 K. B. 118 ; 83 
L. J. K. B. 301 ; 109 L. T. 990 ; 30 T. L. R. 42. 

Annotations : — Gonid. Bey v. Mayo, [1920] 2 K. B. 346 ; 

Sutters v. Briggs, [1922] 1 A. C. 1. 

212. -•] — The loser of bets on 
horse races drew in favour of the winner cheques 
crossed ** Account payee. Not negotiable.” The 
winner indorsed the cheques in blank & paid them 
into an account with his bankers which was 
his own account though in his wife’s name. The 
bankers credited the account with the amount of 
the cheques & then presented & obtained pay* 
ment of them. In an action by the loser against 
the winner under Gaming Act, 1835 (c. 41), s. 2, 
to recover the amount of the cheques as having 
been paid to a holder : — Held : the bankers were 
holders of the cheques, & pltf. was entitled to 
recover. — D ey v. Mayo, [1920] 2 K. B. 340 ; 89 
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Sect. 7. — Securities: Sub-sect. 1, B. (a) & ( b ); sub' 
sect. 2.] 


L. J. K. B. 241 ; 122 L. T. 742 ; 30 T. L. R. 217 ; 
64 Sol. Jo. 240, C. A. 


Annotations : — Diftd. O’Connor & Ould t>. Ralston, [1920] 
3 K. B. 451. Oonsd. Robinson v . Marsh, [1921] 2 K. B. 
640 ; Sutters v. Brigm, [1922] 1 A. O. 1. Refd. Bromi 
v. Swan (1921), 37 T. L. R. 787 ; Jeffrey e.Bamford, 
[1921] 2 K. B. 351 ; Maskell v. Hill, [1921] 8 K. B. 157 ; 
Cohen v. Hall, [1922] 2 K. B. 37 ; Ford v. Blurton, Ford 
v. Sauber (1922), 38 T. L. R. 801 ; Scranton’s Trustee v. 
Pearse, [1922] 2 Ch. 87. 


213, ,] — The loser of a bet on a 

horse race drew a cheque for the amount of the bet 
in favour of the winner & crossed it “ Not Negoti- 
able a/c Payee Only.” The winner indorsed the 
cheque in blank & handed it to his bankers for 
collection. The bankers presented the cheque & 
obtained payment of it. In an action by the 
loser against the winner under Gaming Act, 1835 
(c. 41 ), s. 2, to recover the amount of the cheque 
as having been paid to a holder : — H eld : the 
bankers were indorsees & holders of the cheque, 
& pltf. was entitled to recover. — Sutters v. 
Briggs, [1922] 1 A. C. 1 ; 91 L. J. K. B. 1 ; 125 
L. T. 737 ; 38 T. L. B. 30 ; 66 Sol. Jo. (W. R.) 
9, H. L. 

Annotations : — Consd. Scranton’s Trustee v. Pearse, [1922] 
2 Ch. 87. Reid. Bowling v. Camp (1922), 128 L. T. 342 ; 
Cohen v. Hall, [1922] 2 K. B. 37 ; Henshall v. Porter, 
[1923] 2 K. B. 193. 


214. Banker recovering cheque for 

collection.] — Nicholas v. Evans, No. 211, ante. 


215. .] — Dey v. Mayo, No. 212, 

ante . 

216. .] — O’Connor & Ould v. 

Ralston, No. 163, ante. 

217. -.] — Sutters v. Briggs, 
No. 213, ante. 

218. Receipt of cheque by another 

branch of same bank.] — Pltf., in respect of racing 
bets which had been won from him by deft., drew 
in favour of deft, cheques on the branch of a bank at 
which he had an account. Deft, paid them into his 
own account at another branch of the same bank. 
In an action by pltf. to recover the amount of 
the cheques from deft, under Gaming Act, 1835 
(c. 41), s. 2 ; — Held: there had been actual pay- 
ment, the branch of the bank at which deft, 
banked was the “ holder ” of the cheques within 
the sect., & pltf. was entitled to recover. — Brown 
v. Swan (1921), 37 T. L. R. 787. 

219. Indorser for value.] — Pltf. 
gave deft, three cheques in payment of certain 
racing bets. The cheques were made payable to 
deft, or order, & were indorsed by deft, to a Mr. 
Lee, who gave him cash for them. Lee knew 
when the cheques were indorsed to him that they 
had been given by pltf. to deft, in payment of 
bets. The cheques were presented by Lee to 
pltf.’s bankers & duly honoured. 

Pltf. subsequently sought to recover back the 
amount of the cheques from deft, under Gaming 
Act, 1835 (c. 41), s. 2. Deft, alleged that pltf. 
could not rely upon that sect., as Lee was not an 
indorsee for valuable consideration without notice : 
— Held : the remedy given by above sect, was not 
confined to a case where payment had been made 
to an indorsee for valuable consideration without 
notice, but applied where payment had been made 
to any indorsee, & pltf. was therefore entitled to 
recover. — Golding v. Bradlaw, [1919] 2 K. B. 


238 ; 89 L. J. K. B. 19 ; 121 L. T. 157 ; 85 
T. L. R. 453. 

Annotation : — Canid. Dey v. Mayo, [1920] 2 K. B. 34C. 

220. What amounts to “ actual pay- 
ment ” — Payment of cheque where consideration 
partly valid.] — Pltf. lost £2,685 in playing at cards 
with deft. He gave deft, in payment therefor 
a cheque for £2,700 drawn upon his bank, the 
difference, namely, £15, being handed by deft, 
to pltf. in cash. The cheque was indorsed by 
deft. & paid into his bank, & was duly met by 
pltf.’s bank upon presentation. Pltf. brought an 
action to recover £2,685 under Gaming Act, 1835 
(c. 41), s. 2 : — Held: (1) the cheque was a bill 
within sect. 2 of the Act, & it had been “ actually ” 
paid by pltf. ; (2) the considerations for the cheque 
could be severed & pltf. was entitled to maintain 
his action & recover in respect of the illegal con- 
sideration. — Robinson v. Marsh, [1921] 2 K. B. 
640 ; 90 L. J. K. B. 1317 ; 125 L. T. 468 ; 37 
T. L. R. 640 ; 05 Sol. Jo. 514. 

Annotations: — As to (1) Refd. Brown r. Swan (1921), 37 

T. L. R. 787. As to (2) Held. Pocahontas Fuel Co. v . 

Ambatielos (1922), 27 Com. Cas. 148. 

221. Payment to another branch of 
drawer’s bank.] — Brown v . Swan, No. 218, ante. 

222. Crediting account.] — Pltf. made 
bets with deft. & paid by cheque the bets which 
he lost. In some cases pltf. won the bets, & deft, 
paid pltf. by sending back to him the cheques 
which pltf. had sent to him in payment of lost 
bets. In an action by pltf. under Gaming Act, 
1835 (c. 41), s. 2, to recover from deft, the amount 
of cheques given to deft, for bets lost by pltf., 
deft, claimed to be credited with the amount of 
the cheques sent back to him by pltf. : — Held : 
as deft, had not “ actually paid ” the sums repre- 
sented by the returned cheques, & as pltf. had 
had no legal right to receive the sums with which 
he had been credited, deft, was not entitled to 
deduct them from the amount recoverable by pltf. 
— Malone v . Powell (1922), 38 T. L. R. 604 ; 
06 Sol. Jo. 577. 

223. Person to whom cheque “ originally 

given ” — Manager of firm.] — Pltf., a backer of 
horses, lost two bets made with deft., a bookmaker, 
& paid them by cheques drawn in favour of deft.’s 
manager & made payable to the order of such 
manager. Pltf. brought an action against deft, 
under Gaming Act, 1835 (c. 41), s. 2, to recover 
the amounts of these cheques on the ground that 
they were cheques for bets & that the amounts 
had been paid by pltf. to deft.’s bankers. The 
case was heard before the repeal of that sect, by 
Gaming Act, 1922 (c. 19), & judgment was given 
for pltf. On appeal; — Held: as deft.’s manager 
was merely the alter ego of deft., the cheques were 
“ originally given ” to deft, within that sect. & 
the decision was right. — H urst v. Tarsh (1922), 
39 T. L. R. 4 ; 07 Sol. Jo. 96, C. A. 

224. Right of trustee in bankruptcy to 

enforce claims.] — In 1919, debtor pai deft., a 
bookmaker, various cheques for bets lost on horse 
racing, & these cheques were cleared through 
various banks, as holders. On Aug. 30, 1920, 
debtor was adjudicated a bkpt., & on Mar. 30, 
1921, his trustee in bkpcy., by the direction of 
his committee of inspection, commenced this 
action in the K. B. Div. to recover £955, the 
amount admitted to be due, if recoverable. The 
action was transferred to the judge in bkpcy. 
under Bkpcy. Rules, 1915, r. 123. Deft, took the 
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point that such an action ought not to be brought 
by an officer of the ct., as the claim, however 
legal, was practically dishonest. During the 
argument, however, in order to avoid any question 
of jurisdiction, deft, was by consent given leave 
to serve a notice of motion in bkpcy. to stay all 
further proceedings, & the case proceeded on the 
footing that the motion was before the ct. sitting 
in bkpcy: — Held: (1) the claim the trustee in 
bkpcy. was seeking to enforce was in respect of 
a debt which under Gaming Act, 1835 (c. 41), 
s. 2, was a statutory debt, & there was nothing 
which entitled the ct. to say that if & when a 
right of action in respect of such a debt vested in 
a trustee in bkpcy., it was a dishonest or dis- 
honourable thing for him, as an officer of the ct., 
to enforce it ; (2) judgment for the trustee 

in bkpcy. must be entered in the action for 
the amount claimed. — Scranton’s Trustee v. 
Pearse, [1922] 2 Ch. 87 ; 91 L. J. Oh. 579 ; 127 
L. T. 698 ; 38 T. L. R. 629 ; 66 Sol. Jo. 503 ; 
[1922] B. & C. R. 52, C. A. 

Compare Bankruptcy, Vol. IV., pp. 205, 206, 
Nos. 1892-1896. 


co mm enced before the passing of the Act & in 
which judgment had not been given when the Act 
came into force. — Bead ling v. Goll (1922), 39 
T. L. R. 128 ; sub nom . Bead ling v. Goll, 
Walker v. Goll, Beadling & Walker v. Goll, 
67 Sol. Jo. 298, C. A. 

Annotation : — Apld. Henshall v. Porter, [1923] 2 K. B. 193. 

228. Right of action accrued before 

& writ issued after Act in force.] — B owling v. 
Camp, No. 226, ante. 

229. .] — By Gaming Act, 1922 

(c. 19), s. 1, no action under Gaming Act, 1835 
(c. 41), s. 2, to recover back money paid in respect 
of gaming debts “ shall be entertained in any ct.” 
Pltf. after the former Act came into force issued 
a writ in respect of causes of action which had 
arisen before that Act came into force : — Held : 
pltf.’s cause of action, vested in him before the 
former Act came into force, was not divested on 
the Act coming into force & he was entitled to 
recover. — Henshall v. Porter, [1923] 2 K. B. 
193 ; 92 L. J. K. B. 866 ; 129 L. T. 443 ; 39 
T. L. R. 409 ; 67 Sol. Jo. 537. 


(6) After Gaming Act f 1922. 

225. Gaming Act, 1922 (c. 19), s. 1 — Whether 
Act retrospective — Right of action accrued & writ 
issued before Act in force.] — The effect of the pro- 
vision in above Act, sect. 1, that no action for 
the recovery of money under Gaming Act, 1835 
(c. 41), s. 2, shall be entertained in any ct., is to 
preclude the ct. from entertaining such an action 
even where notice of trial had been given before 
July 20, 1922, when the Act of that year received 
the royal assent. — Brookes v. Brown (1922), 39 
T. L. R. 3 ; 67 Sol. Jo. 79. 

Annotation : — Retd. Bowling v. Camp (1922), 128 L. T. 

226. -.] — The repeal of Gaming 
Act, 1835 (c. 41), s. 2, by Gaming Act, 1922 (c. 19), 
does not prevent the continuance of proceedings 
under the repealed sect, which were pending on 
J uly 20, 1922, when the 1 922 Act came into force, 
nor does it prevent the commencement of fresh 
actions thereunder in respect of claims whch had 
actually arisen before that date. 

Before the repeal of sect. 2 of the former Act, 
sect. 1 of that Act, the effect of which is that 
cheques for bets are to be deemed to have been 
given for an illegal consideration, did not prevent 
a pltf. from recovering under sect. 2, & although 
sect. 1 is still unrepealed, it still does not prevent 
recovery under sect. 2 in the case of proceedings 
pending on, & claims actually arising before 
July 20, 1922. — Bowling v. Camp (1922), 128 
L. T. 342 ; 39 T. L. R. 31 ; 67 Sol. Jo. 114. 
Annotation : — Expld. & Folld. Henshall v. Porter, [1923] 

2 K. B. 193. 

227. -.] — The provision in Gam- 
ing Act, 1922 (c. 19), s. 1, that no action for 
the recovery of money under Gaming Act, 1835 
(c. 41), s. 2, shall be entertained in any ct., is not 
retrospective in regard to actions which had been 


Sub-sect. 2.- -Effect as against Remote 
Parties. 

230. Bond taken without notloe of Illegal trans- 
action.] — A bond given to a third person in 
discharge of a gaming debt, is not void by 16 Car. 
2, c. 7, s. 3, if the obligee was not privy that the 
money was won at play .—Anon. (1677), 2 Mod. 
Rep. 279 ; 86 E. R. 1071. 

Annotation : — Reid. Boyer v. Bampton (1740), 7 Mod. 
Rep. 334. 

.] — See Bonds, Vol. VII., p. 225, No. 679. 

Bond taken with notice of illegal transaction.] — 

See Bonds, Vol. VII., p. 176, No. 148. 

231. Bond given as collateral security — Illegal 
game within Gaming Act, 1710 (c. 19).] — Cricket 
is a game within above Act, & a bond given as 
a collateral security by a third person for money 
won at it, is void. — Jeffreys v. Walter (1748), 
1 Wils. 220 ; 95 E. R. 584. 

Annotations : — Reid. Foot v. Baker (1843), 5 Mon. & G. 
335 ; Maskell v. Hill, [1921] 3 K. B. 157. 

232. Judgment suffered by consent for gambling 
debt — Representation by debtor to third party that 
debt valid.] — A gambling debt secured by warrant 
of attorney, upon which judgment was entered up. 
Pltf. sold the debt to a third person, to whom 
deft., in answer to an inquiry by the buyer, said 
that he owed the money, & the debt would be paid ; 
upon the faith of this, the buyer completed his 
purchase. Under these circumstances, the ct. 
refused to set aside the judgment, except upon 
equitable terms in favour of the buyer. — Davison 
v. Franklin (1830), 1 B. & Ad. 142 ; 8 L. J. O. S. 
K. B. 376 ; 109 E. R. 740. 

233. Payment by bill accepted by third party — 
Liability of third party.]— A. & B. jointly made 


PART I. SECT. 7, SUB-SECT. 2. 

o. Promissory note given for 
gambling debt — Transferred to third 
party before maturity .] — Birole au v. 
Derouin (1863), 7 L. C. J. 128.— CAN. 

p. Cheque in settlement of gambling 
debt — Void in hands of bond fide holder 
for value..] — Re Summerfeldt v. Worts 
(1886), 12 O. R. 48.— CAN. 


q. Security for repayment of money 
lent for gambling — I.O.U. — Rights of 
cessionary.] — Money lent upon the ces- 
sion of an I.O.U., which had been 
given to secure repayment of money 
advanced for the purpose of gambling, 
held not to be recoverable in law, pltf., 
as cessionary, having taken the I.O.U. 
subject to its equities, & claiming no 
better title or rights than appertained 


to the oedor. — Sandeman v. Solomon 
(1907), 28 N. L. R. 140.— S. AF. 

r. Security given for gambling debt 
— By agent — Liability of agent to 
assignee .] — L., at the request of A 
booked a horse with E. to win the 
C. Handicap at 100 to 14 in sovereigns. 
The horse won. E. accounted to L. 
by paying him £13 in each. Sc giving 

eb2 
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Sect. 7. — Securities : Sub-sects . 2 dr 3. Sects. '8, 9, 
10 <8? 11.] 

bets with third persons on a horse race. B. 
received the money, & gave A. a bill accepted 
by C., who was no party to the betting, for his 
share : — ■ Held : A. was not precluded by Gaming 
Act, 1845 (c. 109), s. 18, from suing C. upon the 
bill. — Johnson v. Lansley (1852), 12 0. B. 408 ; 
138 E. R. 989. 

Annotations : — Apld. Beeston v. Boos ton (1875), 1 Ex. D. 

13. Bistd. Higginson v. Simpson (1877), 2 C. P. D. 76. 

Consd. Bridger v. Savage (1885), 15 Q. B. D. 363. Reid. 

llead r. Anderson (1882), 10 Q. B. D. 100 ; Jeffrey r. 

Bamlord, [1921] 2 K. B. 351. 

234. Payment by cheque of third party — Right 
of third party to recover.] — Pltf. was induced by 
the fraud of L. to give her a cheque for £3,000, 
payable to her order for the alleged purpose of 
a good investment. L. at the time owed deft. 
£1,400 for betting debts & she indorsed the cheque 
for £3,000 over to him in exchange for a counter 
cheque of his own for £1,600. There was no 
evidence that deft, acted in bad faith or that 
there was anything in the nature of the transac- 
tion to put him upon inquiry. The cheque for 
£3,000 was paid by deft, into his banking account , 
& the counter cheque for £1,600 was indorsed & 
cashed by L. Pltf. claimed to recover the £1,400 
from deft, as money had & received to her use : 
— Held : pltf. was not entitled to recover. — Bark- 
worth v . Gant (1909), 20 T. L. R. 165, C. A. 

Bills given in respect of money won at gaming — 
Effect of Illegal or void consideration.] — See Bills 
of Exchange, Vol. VI., pp. 69, 145-147, Nos. 558, 
947, 949-954, 958-960. 

Effect of avoidance of instrument by 

statute.] — See Bills of Exchange, Vol. VI., 
pp. 148, 149, Nos. 966-972. 

Bills given in substitution or renewal of bills 
void by statute.] — See Bills of Exchange, Vol. VI., 
p. 124, Nos. 827-829. 


Sub-sect. 3. — Actions and Proceedings 
in Respect of Securities. 

235. Defence of gaming transaction — Security 
must be produced.] — In an action on a promissory 
note, in order to prove that it was given on a 
gaming consideration, the note must be pro- 
duced, & identified as the note which was so 
given : where, therefore, to a declaration on a 
promissory note deft, pleaded a gaming considera- 
tion, & swore that he only gave one note to pltf., 
& that it was for a gambling debt, but no note 
was produced at the trial : — Held : there was no 
evidence in support of the plea. — Meynell v. 
Bone (1853), 1 C. L. R. 671 ; 21 L. T. O. S. 158 ; 
1 W. R. 415. 

236. Leave to defend — Terms imposed.] — 

Griffiths v. Whitehead (1856), 26 L. T. 0. S. 
200 . 


237. R. S. C., Ord. 14, r. 1.] — In an 
action brought by the holder for value of a negoti- 
able instrument, with notice that it was made 
for the purpose of paying gambling losses to the 
person in whose favour it was made, deft, is entitled 
to leave to defend under R. S. 0. Ord. 14, r. 1. — 
Hodgman r. O’Neil (1885), 2 T. L. R. 109, D. C. 

238. Sufficiency of proof that security 
given for gaming losses.] — Lewis v. Archie & Co. 
(1922), 153 L. T. Jo. 281, D. C. 

Onus of proof.] — See Bills of Exchange, 

Vol. VI., pp. 178, 179, 192, Nos. 1117, 1121-1123, 
1184. 

Delivery up & cancellation of security.] — See 

Bills of Exchange, Vol. VI., p. 479, Nos. 3041, 
3042. 

Restraint of negotiation.] — See Bills of Ex- 
change, Vol. VI., p. 208, No. 1278. 

Interrogatories.] — See Discovery, Vol. XVIII., 
pp. 182, 239, Nos. 1339, 1340, 1818. 

Restraint of foreign proceedings.] — See Con- 
flict of Laws, Vol. XI., p. 480, No. 1332. 


Sect. 8. -TRANSACTIONS TAKING PLACE 
ABROAD. 

239. Security given for gaming debt Incurred 
abroad — Intention of parties that English law 
should apply.] — Robinson v. Bland (1760), 2 
Burr. 1077 ; 1 Wm. Bl. 234, 256 ; Bull. N. P. 
275 ; 97 E. II. 717. 

Annotations: — Consd. Wilkinson v. L’Kaugier (1836), 2 
Y. Sc C. Ex. 363 : Applegarth v. Collov (1842), 10 
M. & W. 723. Folld. Moulis v. Owen, [1807] 1 K. B. 
746. Consd. Saxby v. Fulton, [1909] 2 K. B. 208. Refd. 
Biggs u. Lawronce (1789), 3 Term Rep. 454 ; Leapridge 
v. King (1795), Peake, Add. Cas. 32 ; M'Kinnell v. Robin- 
son (1838), 3 M. & W. 434 ; Re Trye, Sx p. Guillebert 
(1838), 7 L. J. Bey. 25 ; Daintree v. Hutchinson (1842), 
11 L. J. Ex. 397 ; Quarrier v. Colston (1842), 1 Pk. 147 ; 
Allen v. Kemble (1848), 6 Moo. P. C. C. 314 ; Jacobs 
v. Cr6dit Lyonnais (1884), 12 6. B. D. 589 ; Kaufman v. 
Gerson, [1903] 2 K. B. 114. Mentd. Rice v. Shute (1770), 
2 Wm. Bl. 695 ; Phillips v. Hunter (1795), 2 Hy. Bl. 402 ; 
Phillips v. Cockayne (1811), 3 Camp. 119 ; Calton v. 
Bragg (1812), 15 East, 223 ; Curling v . Thornton (1823), 
2 Add. 6 ; Russell v. Smyth (1842), 11 L. J. Ex. 308 ; R. 
v. Roberts (1857), 7 Cox, C. C. 422 ; Brook v. Brook 
(1858), 3 Sm. & G. 481 ; Ellston v. Deacon (1866), L. R. 
2 C. P. 20 ; lie Missouri S.S. Co. (1889), 42 Ch. 1). 321 ; 
Companhia de Mocambique v. British South Africa Co., 
De Sousa v. British South Africa Co., [1892] 2 Q. B. 358 ; 
South African Territories v . Wallington, [1898J A. C. 309. 

240. .] — Deft, gave to pltf. in Algiers 

a cheque drawn by him on an English bank, 
partly in payment of money lent by pltf. to deft, 
to enable deft, to play at baccarat in a club 
at Algiers, &, as to the balance, to be applied by 
pltf. in discharging debts incurred by deft, when 
playing at baccarat in the club. The considera- 
tion for the cheque was legal according to the law 
of France. In an action on the cheque : — Held : 
inasmuch as the transaction was governed by 
English law, the cheque must be deemed to have 


him credit for an amount of £87 
already due by him to E. L. paid A. 
£25 in cash, & gave an l.O.U. for the 
balance of £75. W. bought this 
I.O.U. from A. & sued upon it. L. 
pleaded that the note was given for a 
gambling debt: — Held: L. having 
acted as agent for A. Sc received moneys 
on behalf of A. was bound to account 
therefor to A. fit W. was accordingly en- 
titled to recover on the I.O.U.— -Ward 
v. Levin (1908), E. D. C. 168.— S. AF. 


PART I. SECT. 7, SUB-SECT. 3. 

s. Defence of gaming transaction — 
Security for gambling & other debts — 
Consideration not severable.] — Deft., 
having lost large sums to pltf. in 
gaming, gave several bills to make up 
the amount. Being unable to pay 
them when due, he arranged with pltf, 
that the latter should pay off a legal 
debt for which deft, was pressed, 
& gave pltf., in satisfaction of his 


claims, bills for an amount less than 
that of the original bills, one of the 
latter bills being for an amount not 
greater than that of the legal debt 
which pltf. had paid for him : — Held : 
the whole was one transaction, for 
which the consideration was not 
severable, Sc pltf. oould not recover on 
the last-mentioned bill. — C ollin v. 
Stewart (1878), 4 V. L. R. 211. — 
AUS. 
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been given for an illegal consideration within 
Gaining Act, 1835 (c. 41), s. 1, & the action was, 
therefore, not maintainable. — Moulis v. Owen, 
[1907] 1 K. B. 740 ; 70 L. J. K. B. 390 ; 90 L. T. 
590 ; 23 T. L. R. 348 ; 51 Sol. Jo. 300, C. A. 
Annotations : — Folld. Browne v. Bailey (1908), 24 T. L. It. 

644. Gonad. Saxby v. Fulton, [1909] 2 K. B. 208 ; Soc. 

Des HOtels ROunls (Boo. Anon.) v. Hawker (1913), 29 

T. L. R. 578. Re!d. Hyams v. Stuart King, [1908] 2 

K. B. 696 ; Robinson v. Marsh, [1921] 2 K. B. 640. 

Mentd. lie Bonacina La Brasseur v. Bonacina, [1912] 2 

Ch. 394 ; Akslonalmoye Obschestvo A. M. Luther v. 

Sagor, 11921] 3 K. B. 532. 

241. .] — Deft., when at a race meet- 

ing in France, lost bets to pltf. to the amount 
of £1,790 & deft, gave to pltf. his cheque for £2,000 
drawn upon an English bank & post-dated two 
or three days, & pltf. handed to deft, the balance 
of £210 in cash. In an action on the cheque : — 
Held : pltf. was not entitled to recover. — Browne 
r. Bailey (1908), 24 T. L. R. 044. 

242. Security given abroad for gaming debt 
incurred in England.] — Bills of exchange, made in 
France, on French stamps, & substituted in 
France for English bills of exchange which were 
originally given for gambling debt, ordered to be 
delivered up. At the hearing, the objection, that 
the bill is multifarious, comes too late to prevent 
the ct. from making a decree. Decree, without 
costs, for the delivery of bills given for a gambling 
transaction. — Wynne v. Callander (1826), 1 
Russ. 293 ; 38 E. R. 113. 

243. Money lent for gambling abroad — Game 
legal abroad — Money recoverable.] — Gambling 
debts contracted in this country, as well as the 
securities given for them, are void & cannot be 
recovered. But money won at play, or lent for the 
purpose of gambling, in a country where the 
games in question are not illegal, may be recovered 
in the cts. of this country ; <fc, therefore, where 
an unascertained portion of a balance of account, 
for which an I.O.U. had been given, was admitted 
to consist of money lent for the purpose of 
playing at public tables in Germany, but it did 
not appear that the games played at such tables 
were forbidden by the laws of that country ; the 
ct., on appeal, dissolved an injunction which had 
been granted to restrain an action brought to 
recover the whole balance. — Quarrier v. Colston 
(1842), 1 Ph. 147 ; 12 L. J. Ch. 57 ; 0 Jur. 959 ; 
41 E. R. 587, L. C. 

Annotations: — Folld. Saxby v . Fulton, [1909] 2 K. B. 

208. Refd. Kaufman v. Gerson, [1903] 2 K. B. 114 ; 

Moulis v. Owen, [1907] 1 K. B. 746 ; lie Campbell. Ex p. 

Hoal (1911), 81 L. J. K. B. 154. Mentd. Roussillon v. 

Roussillon (1880), 42 L. T. 679 ; Aksionairnoyc Obschestvo 

A. M. Luther v. Sagor, [1921] 3 K. B. 532. 


244. -.J — It is no defence to an 
action for money lost m France, that it was lent 
for the purpose of gaming there. — King v. Kemp 
(1803), 8 L. T. 255. 

Annotation : — N.F. Moulis v, Owen, [1907] 1 K. B. 74G. 

245. — Money lent for the 
purpose of gambling, in a country where the games 
m question are not illegal, may be recovered in the 
cts. of this country. — Saxby r. Fulton, [1909] 
2 K. B. 208 ; 78 L. J. K. B. 781 ; 101 L. T. 179 ; 
25 T. L. R. 440 ; 53 Sol. Jo. 397, C. A. 

Annotations : — Refd. Sutters v . Briggs, [1922] 1 A. C. 1. 
Mentd. Soc. Des Hotels R6unis (Soc. Anon.) v. Hawker 
(1913), 29 T. L. R. 578. 

246. Action on foreign judgment.] — Craw- 
ford v. Witten (1773), Lofft, 154 ; 1 Doug. K. B. 
4, n. ; 98 E. R. 584. 

.] — See Conflict of Laws, Vol. XI., 

pp. 444 et seq . 


Sect. 9.— TIME OR DIFFERENCE BARGAINS. 

See Stock Exchange. 


Sect. 10.— CONTRACTS OF INSURANCE. 

Sec Insurance. 


Sect. 11.— EFFECT OF BANKRUPTCY. 

What debts provable.] — See Bankruptcy, Vol. 
IV., pp. 253, 312, Nos. 2411-2413, 2922. 

Evidence to support proof.] — See Bankruptcy, 
Vol. IV., pp. 323, 326, Nos. 3035, 3055. 

As offence barring discharge.] — See Bank- 
ruptcy, Vol. IV., pp. 557, 558, Nos. 5138-5148. 

Position of creditor — After assent to composition 
deed.] — See Bankruptcy, Vol. V., p. 1133, No. 
9203. 

Rights of assignee.]— Bankruptcy, Vol. V., 
pp. 914, 915, 972, 986, Nos. 7480, 7483, 7956, 
7957, 8068. 
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Part II. — Games, Gaming and Gaming Houses. 


Sect. 1.— GAMES AND GAMING. 

Sub-sect. 1. — What is Gaming. 

247. Playing for money.] — A conviction of a 
publican for knowingly suffering an unlawful 
g?ame, to wit, the game of dominoes, to be played 
in his house, contrary to the tenor of his license, 
is bad. dominoes not being an unlawful game, & 
*£ ere uo allegation that he suffered gaming, 

that is, playing for money, in his house. — R. v . 
Ashton (1852), 1 E. & B. 286 ; 22 L. J. M. C. 1 ; 
20 L. T. O. S. 110 ; 17 Jur. 501 ; 118 E. R. 444 ; 
sub nom , Ex p. Ashton, 16 J. P. Jo. 790. 

A i — ?olld. Bew r. Harston (1878), 3 Q. B. D. 
454. Bnd. Patton v. Rhymer (1860), 24 J. P. 342 ; 

Qv B * D ’ 5t)5 * ^V® 011 r - Mason 
MRRQV 99 (V b. D. 351; Wedton v. Ruffles, [1920] 1 
; It. t?. Hendrick (1921), 37 T. L. R. 447. 

-.]— Patten v. Rhymer, No. 295, 


K. B. 


248. 

post. 


• ° r mon «y/s worth.]— Four persons 

including applt. C., a licensed beer-seller, played, 
on the licensed premises, twenty or thirty games 
at ten-pins for a pint of beer each game, the beer 
being supplied as it was won or lost, & being drunk 
b y ail the players, but paid for only by the losers : 
—Held : this was an offence against applt. ’s 
licence, which provided that he should not “ know- 
ingly suffer any unlawful games or any gaming 
whateover ” on the licensed premises, & applt. 
had been rightly convicted by the justices. 

I think it was equally gaming whether they 
played for money or money’s worth (Lush, J.). — 
Da-NFOrd v. Taylor (1869), 20 L. T. 483; 33 
J . P. 612. 


Anrwtations :--Reld. Dyson t>. Mason (1889), 2 
351 ; Welton v. Ruffles, [1920] 1 K. B. 226. 


Q. B. D. 


. “ — 7“*] — Applt., a licensed person, 
suffered to be played on the licensed premises a 
game called puff & dart, the object in which is 
to hit a mark on a target with a small dart blown 
through a tube. The players each contributed 2d. 
as entrance money, the total sum so contributed 
being applied to the purchase of a rabbit as a 
prize for the winner of the game '.—Held : applt. 
was rightly convicted of suffering gaming on the 
licensed premises under Licensing Act, 1872 
(c. 94), s. 17 (1). 


Here money was not in one sense staked on the 
game but each man paid his 2d. for the chance of 
winning the rabbit. It comes to the same thing 
A Pr J2r C1 P^ e * * think it was gaming within the 
Act (Meliair, J.). — Bew v . Harston (1878), 3 
Q. B. D. 454 ; 47 L. J. M. C. 121 ; 39 L. T 233 • 
42 J. P. 808 ; 26 W. R. 915, D. C. ’ 

Annotation Reid. Dyson v . Mason (1889), 22 Q. B. D. 351. 

251 , ——Even though game of skill.]— Applt., 
a licensed person, suffered a game of skill called 
skittle pool to be played for small stakes of money 
on a billiard table in the licensed premises : — 


Held : he could properly be convicted of suffering 
gaming under Licensing Act, 1872 (c. 94), s. 17 (1). 

The question upon which the magistrates really 
want our decision is whether playing a game of 
skill for money is gaming within s. 17 of the 
Licensing Act, 1872 (c. 94). It seems to me to 
have been held & rightly held that playing any 
game for money is gaming (Wills, J.). — Dyson 
v. Mason (1889), 22 Q. B. D. 351 ; 58 L. J. M. C. 
55 ; 60 L. T. 265 ; 53 J. P. 262 ; 5 T. L. R. 231 5 
16 Cox, C. C. 575, D. C. 

Annotations : — Consd. Welton v. Ruffles, [1920] 1 K. B. 

226. Reid. Lockwood v. Cooper (1903), 72 L. J. K. B. 690. 

252. Prizes not provided by players.] — 

To constitute gaming the game played must 
be one which involves the element of wagering ; 
each player must have a chance of losing as well 
as of winning. 

A number of persons hired a room in an hotel 
for the purpose of playing whist. They played 
for prizes, which were not subscribed for by the 
players, but were given by third persons : — Held : 
the whist so played did not amount to gaming 
within Licensing Act, 1872 (c. 94), s. 17. — Lock- 
wood v. Cooper, fl903] 2 K. B. 428 ; 72 L. J. K. B. 
690 ; 89 L. T. 306 ; 67 J. P. 307 ; 52 W. R. 48 ; 

19 T. L. R. 610 ; 47 Sol. Jo. 672 ; 20 Cox, C. C. 
539, D. C. 

Annotations : — Distd. Welton v. Ruffles, [1920] 1 K. B. 226 

Reid. Morris v. Godfrey (1912), 106 L. T. 890. 

253. Prize provided by owner of licensed 
premises.] — A copper kettle was bowled for on 
a ten-pin ground forming part of licensed premises 
of which applt. was the licence holder, & brewers 
were the owners. The kettle was presented by 
the brewers, & each person who took part in the 
bowling paid an entrance fee of 6 d. for the chance 
of winning the kettle. The entrance fees were 
collected at the request of applt. by one of the 
players, who paid out of the sum so collected 18s. 
to applt., retaining the balance for himself. 
Applt., some days after the bowling had taken 
place, sent the 18s. to a hospital. Upon an 
information against applt. under Licensing Con- 
solidation Act, 1910 (c. 24), s. 17 for unlawfully 
suffering gaming upon his licensed premises, 
justices found that the brewers were not dis- 
interested persons, & convicted the applt. : — 
Held : the conviction must be upheld. — Welton 
v. Ruffles, [1920] 1 K. B. 226 ; 89 L. J. K. B. 
797 ; 122 L. T. 270 ; 83 J. P. 271 ; 36 T. L. R. 

20 ; 17 L. G. R. 774 ; 26 Cox, C. C. 534, D. C. 


Sub-sect. 2. — What is a Game. 

A. In General . 

254. What games unlawful — Question of law — 
Gaming Houses Act, 1854 (c. 38).]— By sect. 4 of 


PART II. SECT. 1, SUB-SECT. 1. 

247 i. Playing for money.] — Gamine: 
is playing at anygame, sport, pastime, 
or exercise, lawful or unlawful, for 
S& n t y 4 0r * a ? y a other valuable thing 
j® the result of the 

is to be lost or won 
according to the success or failure of 


the person who has staked. — R am 
(1912) - *• L - E - 

247 fi. .] — “ Gaming ” is defined 

as playing any game, whether lawful 
or unlawful, for money or money's 
worth. — Hayes v. Bourse (1911), 
30 N. Z. L. R. 589.— N.Z. 1 * 


247 ill. .] — It. v. Robiksky 

(1919), C. P. D. 107.— fi. AF. 


PART II. SECT. 1, SUB-SECT. 2.— A. 

t. Pak-ah-pu — Chinese lottery .) — The 
Chinese lottery called Pak-ah-pu is not 
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the above Act any person, being the owner or 
occupier, or having the \ise of any house, room, or 
place, who shall open, keep, or use the same for 
the purpose of unlawful gaming being carried on 
therein, is made liable on summary conviction to 
a penalty not exceeding £500. Deft., with three 
friends whom he met, went to his house for the 
purpose of having a game of cards ; after playing 
whist, they played for money a game called 
“ German Bank,’* which the jury found to be an 
unlawful game. There was no evidence that they 
or any one else had ever played an unlawful game 
of cards at deft.’s house on any other occasion : — 
Held: (1) deft, could not be convicted under the 
above sect, of using the house or room for the 
purpose of unlawful gaming being carried on 
therein ; (2) the question whether a particular 
game of cards is an unlawful game is a question 
of law for the judge, <fc not of fact for the jury. — 
R. v . Davies, [1897] 2 Q. B. 199 ; 66 L. J. Q. B. 
513 ; 76 L. T. 786 ; 13 T. L. R. 405 ; 41 Sol. Jo. 
511 ; 18 Cox, C. C. 618, C. C. R. 

Annotations : — As to (1) Reid. Martin v . Benjamin, [1907] 
L K t> B «i 6 i ; R -, v - Mortimer, [1911] 1 K. B. 70. As to 
(2) Refd. Bracchi v. Ilees (1915), 79 J. P. 479 ; R. r. 
Hendrick (1921), 87 T. L. R. 447. 


255, -.] — On trials for unlawful 

gaming within sect. 4 of the above Act the question 
whether a given game is lawful or not is for the 
ct., & while the jury should be directed to consider 
the character of the place in question, & the issue, 
“ Is it a game of mere skill ? ” they should always, 
whatever specific questions are put to them, be 
asked to return a verdict of guilty or not guilty. — 
R. v. Hendrick (1921), 37 T. L. R. 447 ; 15 
Cr. App. Rep. 149, C. C. A. 


B. Lawful Games . 

Backgammon.] — See Gaming Act, 1739 (c. 19), 
s. 9. 

256. Billiards.] — Parsons v. Alexander, No. 
49, ante. 

257. Dice — At common law.] — Neither is play 
at dice in itself unlawful, though prohibited 
by several statutes to certain persons, & to be 
used in certain places ( per Cur).— Sherbon v . 
Colebach (1690), 2 Vent. 175 ; 86 E. R. 377. 
Annotations:-^, Reid. Smith v. Aiery (1704), 6 Mod. Rep. 128 ; 

Jenka v. Turpin (1884), 13 Q. B. D. 505. 


258. Dominoes.] — R. v. Ashton, No. 247, ante. 

Horse, foot, & other racing .] — See Part V.. 
Sect. 1, post. 

259. Whist.] — Lockwood v. Cooper, No. 252, 
ante. 


C . Unlawful Games. 

(a) Games Unlawful in Themselves . 

260. Baccarat.] — (1) Gaming Houses Act, 1854 
(c. 38), s. 4, enacts that any person, being the owner 
or occupier or having the use of any house, room, 
or place, who shall use the same for the purpose 
of unlawful gaming being carried on therein ; & 
any person who, being the owner or occupier of 
any house or room, shall knowingly & wilfully 
permit the same to be opened, kept, or used by 
any other person for the purpose aforesaid ; & 
every person having the care or management of 
or in any manner assisting in conducting the 
business of any house, room, or place opened, kept, 
or used for the purpose aforesaid ; & any person 
who shall advance or furnish money for the pur- 
pose of gaming with persons frequenting such 
house, room, or place, may, on summary con- 
viction thereof before any two justices of the 
peace, etc., forfeit & pay a penalty not exceed- 
ing £500. A. was the proprietor of the Park 
Club, & was also occupier of the premises used by 
the club, & received the profits. B., C., D., & E. 
were members of the committee of management, 
whose duty it was to regulate the internal manage- 
ment of the club, & to make bye-laws & regulations 
for the carrying it on & for the government of its 
members, who were elected by them. F., G., & 
H. were members of the club. Upon an informa- 
tion charging the eight persons above named with 
having committed offences against Gaming Houses 
Act, 1854 (c. 38), A., the proprietor, was adjudged 
to have been guilty of “ keeping & using the 
Park Club for the purpose of unlawful gaming,” 
& fined £500. The four committeemen were 
adjudged to have been guilty, as persons “ having 
the care or management of & assisting in con- 
ducting the business ” of the house so kept & 
used for the purpose of unlawful gaming, & each 
fined £500. The three players were also adjudged 
to have been guilty of the offence, as persons who 
“ assisted by playing in conducting the business of 


a same at common law. — R. v. Li-Ch 
(1881), 2 N. S. W. L. It. 189.— AUS. 

a. “ Big Bonanya .**] — Deft, waj 
convicted before magistrates on ai 
information which charged him witl 
playing in an open & public plaoe witl 
an instrument of gaming at a game oj 
chance, to wit — ** Big Bonanya.** Th« 
evidence was that deft, held a bag 
from which persons drew tickets foj 
which they paid. Some of the 
tickets represented prizes of varioui 
amounts which were paid to the 
holders of suoh tickets & some 
represented blanks : — Held : the con- 
viction was right. It may bo that 
deft, was conducting a lottery; but 
he was also playing a game within 
Vagrancy Aot, 15 Viet. No. 4, s. 3.— 
R. v. Eames (1885), 6 N. S. W. L. R. 
118 ; 1 N. S. W. W. N 162.— AUS. 


b. Bain-betting.] — Accused kept a 
shed where large numbers of people 
assembled for the purpose of betting 
on the quantity of rain which might 
fall in a given time : — Held : there 
must be a game before there is gaming ; 
St to constitute a game, there mustbe 
a contest, St an active participation of 


oertain persons is also neoessary. In 
the present case there was no contest, 
no players, & no active part taken by 
the betters who merely watched the 
falling of rain. Rain-betting is there- 
fore not a game. — R. v. Narottamdas 
Motiram (1889), I. L. R. 13 Bom. 
681.— IND. 

c. Sale of goods by “ wheel of 
fortune ** — Lottery.] — Deft, carried on 
a sale of goods by means of a “ wheel 
of fortune ” in a houso open to the 

S ublie. He was prosecuted under 
& 9 Viet. c. 109, for keeping a 
common gaming house : — Held : deft, 
was carrying on a lottery, & a lottery 
was a *' game.'* The offence charged 
was a game under the Aot, St it was not 
necessary that the prosecution should 
be at the suit of the Attorney-General. 
— Munro r. Kelly (1911), 45 I. L. T. 
179.— IR. 

PART 11. SECT. 1, SUB-SECT. 2.— B. 

256 i. Billiards.) — Billiards St pool 
are not games of ohance within Gaming 
Aot, 1908, s. 10. — Scott c. Jackson 
(1911), 30 N. Z. b. R. 1025.— N.Z. 

d. Dice.] — The mere throwing of 


dice is not an illegal act. — R. v. 
Francis, Exp. Griffin (1907), S. R. Q. 
194.— AUS. 


PART II. SECT. 1, SUB-SECT. 2.-- 
C. (a). 

e. *' Euchre.**] — The game of 
“ euchre,” even when played for 
money, is not an *' unlawful game " 
within Licensing Aot, 1881, s. 149. 
“ Unlawful games ” mentioned in that 
sect, refer only to such games as have 
been made unlawful by statute. — 
Glasson v. Whitty (1883), 2 N. Z. 
L. R. 118 (S. C.).— N.Z. 


f. ” Fan tan **] — The only games 
unlawful in Alberta, irrespective of 
whether they are played in a common 
gaming-house or not, are cook -fighting, 
lotteries, St some other oognate 
offences defined by the Criminal Code. 
The game of “ fan tan ” is not per se 
an unlawful game ; it is a game of 
ohanoe or of mixed ohanoe & skill. — 
R. t>. Hung Gee (1913), 24 W. L. R. 
605 ; 4 W. W. R. 1128, 1133 ; 18 
D. L. R. 6, 44 ; 6 Alta. L. R. 167, 173. 
—CAN. 


Lo^terii 


1 — The effect of Gaming St 
Les Aot, 1881, s. 10, making the 
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Sect, l.—-Gafjics and gaming: Sub-sect, 2, C. (a) 


the house so kept & used for the purpose of un- 
lawful gaming, & were each fined £100 : — Held : 
the proprietor of the club & the four members of 
the committee were properly convicted ; but the 
players though possibly liable to be indicted for 
unlawful gaming in a common gaming house were 
not liable to be summarily convicted under this 
statute. 

(2) To constitute 44 unlawful gaming,” it is 
not necessary that the games played shall be 
unlawful games: it is enough that the play is 
carried on in a “ common gaming house. ’ The 
expression “ unlawful games ” was intended by 
the legislature to cover & include some games 
which, being lawful in themselves, were only 
made unlawful when played in particular places 
or by particular persons. 

(3) It makes no difference that the use of the 
house & the gaming therein is limited to the 
subscribers or members of the club, & that it is 
not open to all persons who might be desirous of 
using it. It is not a public but a common gaming 
house, that is prohibited. 

(4) 44 Baccarat ” is a game of chance, & un- 
lawful within Gaming Houses Act, 1854 (c. 38), 
s. 4. 

(5) A common gaming house has been defined to 
be a house kept or used for playing therein at any 
game of chance, or any mixed game of chance & 
skill, in which a bank is kept by one or more 
of the players exclusively of the others, or in 
which any game is played the chances of which 
are not alike favourable to all the players, in- 
cluding among the players the banker or other 
person by whom the game is managed or against 
whom the other players stake, play, or bet 
(Smith, J.). 

(6) Nothing could more clearly indicate the 
intention of [Gaming Act, 1845 (c. 109), s. 1] to 
legalise to all persons & at all times these games 
of skin but to preserve in their integrity all the 
penalties which then attached to the playing at 
unlawful games anywhere or gaming at all (even 
at lawful games) in common gaming houses 
(Hawkins, J.). 

(7) All such games Lof dice or cards] if they are 
games of chance & skill combined (which cannot 
be called games of mere skill) are in my opinion 
clearly within the meaning of the words unlawful 
games in Gaming Houses Act, 1854 (c. 38) 
(Hawkins, J.). 

(8) In the course of the argument it was asked 
what is the magistrate to do with persons taken 
into custody under the authority of 33 Hen. 8 
(c. 9), or Gaming Act, 1845 (c. 109), ss. 3, 6. I 
would ref er to 33 Hen. 8 (c. 9), s. 14, which does 
not seem to have been repealed & from which it 
seems that the justices have power to require 
recognisances from such persons no more to 
haunt such gaming houses or to play at such 
prohibited games (Hawkins, J.). — Jenks v. 


Turpin (1884), 13 Q. B. D. 505 ; 53 L. J. M. C. 
101 ; 50 L. T. 808 5 49 J. P. 20 5 15 Cox, C. 0. 
486, D. C. 


Annotations: — As to (2) Bra. Dyson v. Mason (1889), 5 
T. L. R. 231. As to (3) Bold. R. v . Preedy (1888), 17 
Cox C. C. 433 : Jackson v. Roth, [1919] 1 K. B. 102. 
As to (4) Apld. Fairtlough r. Whitmore (1895), 64 L. J. Ch. 
380. As to (5) Oonsd. Falrt lough v. Whitmore (1895), 


64 L. J. Ch. 386. As to (7) Gonsd. Fairtlough v. Whitmore 
(1805), 04 L. J. Ch. 386. ApldT R. v. Hendriok (192JO. 37 
T. L. R. 447. Bold. Fielding v. Turner, [1903] 1 K. B. 
867 ; Thompson 1 ?. Mason (1904), 68 J. P. 270 ; Morris 
v . Godfrey (1912), 106 L. T. 890. As to (8/Befd. Murphy 
v . Arrow (1897), 77 L. T. 435. Generally , Hentd. L. C. C. 
r. Hankins (1913), 12 L. G. R. 314 ; Fairbum v. Evans, 
[1916] 1 K. B. 218. 


Baiting animals.] — Sec Animals, Vol. II., p. 
287, Nos. 580, 585-587. 


261. Chemln d© fer.] — 44 Chemin de fer ” & 
“ baccarat ” are substantially forms of the same 
game, & therefore in the same sense & under the 
same circumstances unlawful. — Fairtlough r. 
Whitmore (1895), 64 L. J. Ch. 386; 72 L. T. 
354 ; 43 W. B. 421 ; 11 T. L. K. 288 ; 13 B. 402 ; 
sub nom. Fairtlough v. Broadbent, 39 Sol. Jo. 
332, D. C. 


262. Cricket — Gaming Act, 1710 (c. 19).] — 

Jeffreys v . Walter, No. 231, ante . 

263. .] — Hodson v . Terrill, No. 

112, ante . 

Cockflghting.] — See Animals, Vol. II., pp. 250, 
287, Nos. 326, 327, 581-583. 


264. Faro — Gaming Act, 1738 (c. 28), s. 2.] — 

A person who, having bought the bank at a game 
of “ Faro,” an unlawful game within the above 
sect., acts as banker at a club where the game is 
played, is 44 assisting in conducting the business ” 
of a gaming house within Gaming Houses Act, 
1854 (c. 38), s. 4. — Derby v, Bloomfield (1904), 
91 L. T. 99 ; 68 J. P. 391 ; 20 T. L. B. 549 ; 20 
Cox, C. C. 674, D. C. 

265. Hazard — Gaming Act, 1738 (c. 28), s. 2.] — 

B. v. Liston, No. 467, post . 


266. .] — M‘Kinnell v. Bobinson, 

No. 185, ante. 


267. Progressive whist.] — Applt. having the 
use of certain premises used the same for carrying 
on therein games of cards known as “ progressive 
whist ” or “ whist drives ” advertised to be held 
each week during the winter. The public were 
invited to attend on payment of 6d. each, <te 
admission tickets were given to any one who 
paid for them. The players on entering were 
shown to tables & played the ordinary game of 
whist ; there was no choice of partners, & at 
the end of each hand the winning couple proceeded 
on to the next table higher up the room, the other 
to the table down the room, & after a number of 
hands had been thus played the scores were added 
up & prizes given to the ten players who had the 
highest scores. The prizes were provided by 
applt. out of the proceeds of the ticket money, 
the balance being retained by applt. as his personal 
profit: — Held: (1) in the game of progressive 


keeping of a bouse for playing fan tar 
an offenoe, 8c nmiring playing fan tar 
in such a house also an offence, is tc 
fnake fan tan an unlawful game.— 
Tong r. Cox (1902), 21 N. Z. L. R 

f vTTT' IT"; Willi amsom 

(1915), E. D. L 214.— S. AF. 

k. •• Heading 'em."] — •• Headinfi 


'em/' otherwise “ two*up ” or “ pitch 
8c toss/' is not an unlawful game, not 
being forbidden by any statute. The 
fact that to play at a game of chance in 
a public place with an instrument of 
gaming is forbidden by Vagrancy Aot 
(1901) No. 13, s. 4 (2 f). does not make 
a game whioh answers that description 
an unlawful game within s. 4 (2 e) of 
the Aot. — Ex p. Mitchell (1902), 2 


R R. N. R W. 120 ; 10 N. S. W. W. N. 
121.— AUS. 

l. " Hoop-la.*'] — The game of hoop-la 
is a game of chance. — H ates v, Bourse 
(1911), 30 N. Z. L. R. 689.— N.Z. 

m. M JacA; _pot.”h- Banks v. Wat- 
ford, [1922] V. L. R. 631.— AUS. 

n. Poker.] — Held : •• poker " is not 



Part II.— Games, Gaming and Gaming Houses. 426 

whist as so played the element of chance so much 273 ; 67 J. P. 252 ; 51 W. R. 543 ; 19 T. L. R. 


predominated over the element of skill as to make 
the game practically a game of chance ; (2) the 
gaming was unlawful gaming within Gaming 
Houses Act, 1854 (c. 38), s. 4, & applt. was properly 
convicted of using the place for the purpose of 
unlawful gaming. — Morris v. Godfrey (1912), 
106 L. T. 890 ; 76 J. P. 297; 28 T. L. R. 401 ; 23 
Cox, 0. C. 40, D. C. 

Annotation: — A a to (1) Oonfld. R. v. Hendriok (1021), 37 

T. L. 11. 447. 

Roulette.] — See Gaming Act, 1744 (c. 34), s. 2. 

(6) Games Played in Particular Places . 

268. Games otherwise lawful played in common 
gaming houses.] — Jenks v. Turpin, No. 260, ante . 

D. Games of Skill . 

Sec Gaming Act, 1845 (c. 109), s. 1. 

269. Legality of games of mere skill.] — Jenks 
v. Turpin, No. 260, ante. 

270. Whether game of chance or skill — Ques- 
tion of fact.] — R. v. Hendrick, No. 255, ante. 

Automatic machines.] — See Sub-sect. 2, E., post. 

E. Automatic Machines. 

271. Chances not equally favourable to operator 
& proprietor — Unlawful.] — Applt. a shopkeeper, 
had in his shop an automatic machine which was 
worked on the following principle. A person 
desiring to use it put a penny in a slot & pressed 
<fc released a spring. According to the force with 
which this was done the penny fell into one or 
other of seven compartments. If it fell into 
either of two compartments it was automatically 
returned to the sender, & if it fell into the centre 
compartment he received from the machine a 
ticket entitling him to twopennyworth of articles 
sold in the shop. If, however, the penny fell into 
any of the other compartments it was retained 
by the machine. It having been proved that 
a number of boys & men had used the machine 
on certain days & had lost <fc won money by 
means of it, applt. was convicted under Gaming 
Houses Act, 1854 (c. 38), s. 42, of having opened, 
kept, & used his shop for the purpose of unlawful 
gaming being carried on therein : — II eld : the 
conviction was right. — Fielding v. Turner, 
|1903] 1 K. B. 867 ; 72 L. J. K. B. 542 ; 89 L. T. 


404 ; 20 Cox, C. C. 531, D. 0. 

Annotations : — Canid. Thompson v. Mason (1004), 90 L. T. 

640. Diftd. Pessers, Moody, Wraith Sc Gurr v. Catt 

(1913), 77 J. P. 429. Oonsd. Peers v. Caldwell, Taylor v . 

Caldwell, [1916] 1 K. B. 371. 

272. .] — T. being the occupier of a 

tobacconist’s shop, kept there an automatic 
machine by which a person, having put a penny 
in the slot, pulls a knob, & on releasing such 
knob the penny flies up into one of five compart- 
ments. If the penny goes into either of two com- 
partments it is returned to the person using the 
machine ; if it goes into either of the two others 
it is retained in the machine ; but if it goes into 
the fifth he receives a ticket by which he can have 
a 3d. cigar or its value at his option. It was 
established by evidence that dexterity could be 
acquired to some extent by the operator by 
practice, but the magistrate came to the conclusion 
that it was not proved that the chances were alike 
favourable to applt. & the operator : — Held : 
T. was properly convicted of permitting the shop 
to be used for the purpose of unlawful gaming, 
contrary to the Gaming Houses Act, 1854 (c. 38). — 
Thompson v. Mason (1904), 90 L. T. 649 ; 68 
J. P. 270 ; 20 T. L. R. 298 ; 20 Cox, C. 0. 641, 
D. C. 

Annotation : — Diltd. Pessers, Moody, Wraith & Gurr t?. 

Catt (1913), 77 J. P. 429. 

273. -.] — Applt. who was convicted 
of keeping a room for the purpose of unlawful 
gaming, was the occupier of a house & shop 
<te the owner of a number of automatic machines 
known as slot machines. Round one of these 
machines, which was kept for the use of the public, 
the play eis, who were composed of boys & youths 
whose ages ranged from about ten to seventeen 
years, were in the habit of congregating on deft.’s 
premises. Most of them placed a halfpenny in 
the slot of the machine, then pulled a lever which 
caused a ball to be thrown to the top of the 
machine. If the ball came back into one cup the 
halfpenny was returned, if it went into another 
the ball would be returned to the player to be 
played again, & if it went into a third cup the 
halfpenny was lost, & then became the property 
of applt. Some of the boys got the ball returned 
to jilay again, while some got their halfpenny 
returned to them & some lost their halfpenny : — 
Held : this amusement constituted unlawful 
gaming as it was a game in which the chances 
were not equal for all the players including the 


in itself an unlawful game. — It. v. 
Shaw (1887), 4 Man. L. R. 404. — CAN, 

o. .] — Rose v. Collision 

(1910), 12 W. L. R. 648 ; 16 Can. 
Grim. Cas. 359. — CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 
C. (b). 

p. “ Three card trick ” — Played in 
public conveyance .) — Known card- 
sharpers induced fellow-passengers in 
a railway carriage to play the threo 
card trick with one of their number 
for money, Sc won from them £17. 
The cardsh&rpers were charged with 
inducing the follow-passengers to 
engage in an unlawful game called the 
throe card trick,” & cheating them of 
£17 in money ; — Held : the three card 
trick, as played on the ocoasion in 
question, was an unlawful game in the 
sense of the statute.— Steuart t?. 
Maophbrson, [19181 S. C. (J.) 96. — 
SOOT. 


q. Games of chance played in public 
place .) — The effect of Law 1 of 1892, 
s. 2, is to make a game of chance 
illegal. Any porson who by means of a 
game of chance wins money from 
another in a place to which the public 
have access is guilty of a contravention 
of the first part of s.-s. 7 (a) of this 
scot.— R. v. Moss (1908), T. 3. 798.— 
S. AF. 


PART II. SECT. 1, SUB-SECT. 2.— D. 

270 !. Whether game of chance or 
skill — Question of fact .) — Accused was 
oonvicted on a charge of being found 
without lawful excuse in a disorderly 
house, to wit, a common gaming house. 
There was evidence that at the time in 
question accused & others were playing 
“ fan tan,” but there was no clear 
evidence as to how the game was 
played : — Held : there was no evidenoo 
inconsistent with the possibility of the 
game in question being one purely of 
skill. — R. v. Hinq Hoy, [1917] 2 


W. W. R. 958 ; 28 Can. Crirn. Cas. 
229 ; 36 D. L. R. 765.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— E. 

271 i. Chances not equally favourable 
to operator <t proprietor — unlawful .) — 
Donaghy v. Walsh, [1914] 2 I. R. 
261.— IR. 

27111. .] — Forsythe v. 

Ross, (19191 2 I. R. 335.— IR. 

r. Whether a gambling device .] — A slot 
machine which vends chewing gum 
upon inserting a coin. Sc at certain 
intervals in addition to the gum 
discharges disc checks by which the 
machine may again be operated, but 
whioh when operated by cheeks does 
not discharge chewing-gum Sc some- 
times does uot discharge checks, with a 
notice on the machine plainly informing 
the operator before depositing the coin 
or checks what the result of the opera- 
tions will he, is not a •• means or 
contrivance for unlawful gaming.” — 
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Sect- I . — Games and gaming ; Sub-sect. 2, E. ; sub - 
*ect- 3. Sect. 2: Sub-sect, 1.1 

owner of the machine, & therefore the conviction 
was right. — R oberts v. Harrison (1909), 101 
I* T. 540 ; 73 J. P. 439 ; 25 T. L. R. 700, D. C. 

_ .274. — R. r. Pitt (1015), 79 J. P. Jo. 


275* . — Applt. P. was the owner of 

a machine which was placed in the sweet shop 
of applt. B. The machine consisted of a case, in 
which was the figure of a clown, fixed on a movable 
base with his hat inverted in his hand. When a 
penny was placed in the slot of the machine a ball 
was released from the top of the machine, which 
rolled down its course being rendered uncertain 
by the presence of groups <fe rows of pins. The 
player attempted, by manipulating the handle 
attached to the base on which the clown was fixed, 
to move the figure so that the ball was caught in 
the inverted hat. If the player was successful, 
he obtained a disc entitling him to two -pennyworth 
of sweets. Applt. was convicted of using B.’s 
shop for the purpose of betting, contrary to 
Betting Act, 1853 (c. 119), s. 1 i—Held : it was a 
question of fact for the jury whether the trans- 
action between applts. & the player at the machine 
amounted to a receiving by applts. of money as 
or for the consideration for a promise thereafter 
to give a disc entitling the player to two-penny- 
worth of sweets on the event or contingency of 
the player successfully catching the ball in the 
clown’s hat, & as the jury had been properly 
directed on this question, the conviction must 
stand.— R. v . Peers, R. r. Brown (1917), 86 
h l* B - 797 5 Hb L. T. 830 ; 81 J. P. 143 ; 
33 T. L. R. 231 ; 12 Cr. App. Rep. 210, 0. C. A. 


276. Whether dominant element of skill.] — 

By an agreement made between pltfs. & deft, 
pltfs. agreed to supply & deft, agreed to take on 
hire certain automatic machines. The machines 
were worked as follows. The operator having 
placed a penny in the slot pressed a spring which 
released a ball. The ball thereupon gyrated 
among a number of pins. The object of the 
operator was to catch the ball when it dropped 
by means of a cup attached to a movable bar. 
It entirely depended upon the skill of the operator 
in placing the cup in the right position for catching 
the ball. In an action claiming three weeks* rent 
of the machines : — Held : there was a dominant 
element of skill in the use of the cup, that it was 
therefore a game of skill, & pltfs. were entitled 
to succeed.— Pessebs, Moody, Wraith & Gurr, 


Ltd. v . Catt (1913), 77 J. P. 429 ; 29 T. L. R. 
381, 0. A. 

Aim&iaMons : — Conid. Braoohi v Rees (1015), 84 L. J. R, B. 
2022. Reid. Peers v. Caldwell, Taylor v. Caldwell, [1916] 
1 E. B. 371. 


277. - .] — Applt., a shopkeeper, who held 

a refreshment house licence, had m his shop an 
automatic machine. Any one desiring to use the 
machine put a penny in the slot & a ball was set 
in motion in a vertical direction towards the top 
of the machine. The ball, then in view of the 
player, worked its way down between irregularly 
placed juris, & the object of the player was to 
catch it in a cup attached to a bar along which the 
cup slid. The cup was controlled by the player. 
If the ball fell into the cup the flayer received from 
the machine a ticket entitling him to three- 
pennyworth of sweets, cigarettes or tobacco. 
Applt. had been summoned & convicted under 
Refreshment Houses Act, 1860 (c. 27), s. 32, for 
suffering an unlawful game to take place on the 
premises : — Held : the justices having found as a 
fact that in the main the game amounted to chance, 
although there might be a scintilla of skill in it, 
were right as a matter of law in deciding on the 
facts that it was a game of chance & not of skill. 
The question being one of degree, the presence of 
a mere scintilla of skill did not make it a game of 
skill when the finding of the justices was that it 
was mainly a game of chance. — Bracchi Brothers 
v. Rees (1915), 84 L. J. K. B. 2022 ; 113 L. T. 
871 ; 79 J. P. 479 ; 13 L. G. R. 1365 ; 25 Cox, 
C. C. 133, D. C. 

Annotation ; — Consd. Peers v. Caldwell, Taylor v. Caldwell, 

[1916] IK. B. 371. 

278. .] — A contingency is not the less 

within Betting Act, 1853 (c. 119), s. 1, because it 
relates to a game which affords scope for skill & 
is not a game of pure chance. 

Whether in the case of such a game the real 
consideration for the money deposited by the 
player is the opportunity of exercising his skill 
or the chance of winning the promised reward 
is on each case a question of fact. If the former, 
the game is not within the section ; if the latter, 
it is. 

The owner of an automatic machine kept it in a 
shop for the purpose of persons resorting to the 
shop playing with it in the following manner. 
The player placed a halfpenny in a slot which set 
mechanism in motion, whereby a ball was released 
from the top of the machine & found its way 
downwards through a number of projecting pins. 
Below the pins was a bar with a small receptacle 
attached, which could be manipulated by the 


R- Stubbs (1915), 31 W. L. R. 567.— 

CAN. 

w‘-Lnr*fe^. ERA8a,s <m6) ’ 34 


t- .1 — R. v. Smith, [1917] 1 

W. W. R. 553 ; 23 B. C. R. 197.— CAN. 

»• ~ — .1— An automatic machine, 
the principal of operation of which is 
practically the same as that held not to 
be a gambling device in R. v. Stubbs, 
held to be a gambling device, when 
operated by two persons under an 
arrangement that the one receiving the 
largest number of trade checks from 
the machine during the course of play 
should receive all the trade checks 

Mi 


b. 


-•1 — i electrical 


placed in a public place for the amuse- 
ment of persons who are entirely 
ignorant of its mechanism Sc who have 
no knowledge of electricity, to be played 
by the operator Inserting a coin in the 
machine which the machine retains 
if the operator is unsuccessful, is a 
gambling machine even though by 
long practice it is possible for the 
operator to become skilful in the 
operation of such machine. — R. v. 
Pu^n (1920), 32 Can. Crim. Cas. 342 ; 
51 D. L. R. 106.— CAN. 


„ Forte v . Dewar (1905), 

7 F. (a. of Sees.) 82, J.— SCOT. 

4. — — .)— Granata v. Mackin- 
tosh, [1916] S. C. (J.) 48.— SCOT. 


rr tze or stake in man < 
0T Improved Pickwick . 

—The fact that a prize or stake 
awarded or forfeited contingently c 


the result of the operation of an auto- 
matic machine is per se sufficient to 
bring it under Gaming Machine Act, 
1917, s. 1 (1), although the success of 
the player may depend wholly or 
partly upon his own skill. 

A penny in the slot machine known 
as the 44 Improved Pickwick 44 held to 
fall within the prohibition. — Panetta 
v. M ‘Intyre, 11918] S. C. (J.) 10.— 
SCOT. 

f. .] — Persons resorting to a 

shop were permitted to amuse them- 
selves by operating a machine on 
placing a halfpenny in the slot. The 
only reward for successful operation 
was that the player became entitled to 
a further opportunity of operating the 
machine free of charge : — Held : the 
Gaming Machines (Scotland) Act, 1917, 
did not apply to this machine, as no 
<4 prize or stake in money or kind 44 
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player across the face of the machine, the object 
of the player being to catch the ball in the 
receptacle. If he succeeded, the machine auto- 
matically ejected a check which could be exchanged 
in the shop for two-pennyworth of sweets. The 
game afforded some scope for the exercise of skill, 
but on the average the players, who were mainly 
boys, were successful in winning a check only 
once in every eight attempts: — Held: (1) the 
fact of the game not amounting to what in ordinary 
parlance would be called a betting transaction 
did not prevent the use of the premises for the 
purposes of the game from being an offence within 
the above sect ; (2) on the above facts there was 
evidence on which a magistrate could find that the 
real consideration for which the halfpenny was paid 
by the players was the chance of winning sweets 
& not merely the opportunity of exercising their 
skill. — Peers v. Caldwell, Taylor v. Caldwell, 
[1910] 1 K. B. 371 ; 85 L. J. K. B. 754 ; 114 
L. T. 009 ; 80 J. P. 181 ; 32 T. L. R. 190 ; 14 
L. G. R. 340 ; 25 Cox, C. C. 325, D. C. 

Annotation : — As to (1) Consd. R.v. Peers, R.t> Brown (1917), 
80 L. J. K. B. 797. 


Sub-sect. 3. — Cheating at Games. 

279. Money lost recoverable by action.] — An 

action on the case will lie for playing with false 
dice, & thereby winning the pltf.’s money. — 
Harris v. Bowden (1588), Cro. Eliz. 90 ; 78 E. R. 
348. 

280. .] — Action for cheating at cards 

colore ludendi. Deft, mulcted in damages. — 
Baxter v. Woodyard & Orbet (1005), Moore, 
K.B. 770 ; 72 E. R. 899. 

281. .] — If a jury be satisfied, upon all 

the facts, that several persons have been engaged 
in foul play, & have shared in the fruits of it, 
they are all liable to an action for money had & 
received, at the suit of the loser, although some of 
them may not have been actually present at the 
time of the play going on, by which the money 
was won. — Dufour v. Ackland (1830), 9 L. J. 
O. S. K. B. 3. 

282. Gaming Act, 1845 (c. 109), s. 17 — Costs of 
prosecution.] — An indictment under the above 


Act which enacts that every person who, by fraud 
or unlawful device, or ill practice, in playing at 
cards, etc., “ shall win from any other person 
any sum of money or valuable thing, shall be 
deemed guilty of obtaining such money or valuable 
thing from such other person by a false pretence, 
with intent to cheat or defraud such person of the 
same, & being convicted thereof, shall be punished 
accordingly,” is, within Criminal Law Act, 1820 
(c. 04), s. 23, which empowers the ct. to order the 
costs of prosecutions in indictments for “ know- 
ingly &> designedly obtaining any property by 
false pretences.” — R. v. Gardner (1851), 17 
L» T. 0. S. 7 ; 5 Cox, C. C. 140. 

.] — See Criminal Law, Vol. XV., pp. 1010 

1011, Nos. 11350-11359. 

Property in money parted with.] — See Criminal 
Law, Vol. XV., p. 875, Nos. 9010-9012. 


Sect. 2. — GAMING HOUSES. 

Sub-sect. 1. — What Constitutes a Common 
Gaming House. 

See Gaming Houses Act, 1854 (c. 38). 

283. Proprietary club.] — An establishment which 
is owned by one man A to which members 
are admitted by ballot, where an entrance fee 
is demanded, & a yearly subscription is payable 
in advance, is not a “ common gaming house ” 
within Gaming Act, 1744 (c. 34), s. 1, though 
cards & dice may be played therein, & a gratuitous 
supper is provided for the members. If the rules 
which regulated the ballot for members, & the 
payment of fees & subscriptions by them were 
nominal merely, & the establishment were shown 
to be open to all who chose to frequent it : — 
Semble : it would then be a common gaming 
house. — Crockford v. Maidstone (Lord) (1840), 
8 L. T. O. S. 217 ; 10 J. P. 807. 

284. Need not be open to public.] — Jenks 
v. Turpin, No. 200, ante . 

Betting & gaming in dubs.] — Sec Clubs, Vol. 
VIII., pp. 525, 520, No. 129-141. 

285. Sufficiency of evidence — Books & docu- 
ments found on premises.] — Applt. was convicted 


was awarded or forfeited contingently 
on the result of the operation by the 
player. — M ‘I ntyre v. Tumelty, 11918 1 
8. C. (J.) 68.— SCOT. 

PART II. SECT. 2, SUB-SECT. 1. 

g. Oames played with ordinary 
implements of gaming — Not merely for 
recreation of keeper & his family .J — A 
“ common gaming house ” is one in 
which games are commonly played 
with cards, dice, balls, or other imple- 
ments ordinarily used in gaming, 
whether suoh games be in themselves 
unlawful or not ; such games being 
played, not for the recreation merely 
of the keeper & his family, 8c being 

J layed habitually or very frequently. 

b is immaterial whether they he for 
any stake or wager, or not. — R. v. 
Rutter worth (1861), 1 Legge, 671. — 
AUS. 

h. .] — In a prosecution for keep- 
ing 8c frequenting a gaming house, it 
was proved that a room in a house 
was constantly used for playing fan 
tan, poker 8c dominoes for money ; 
8c dominoes, cards, dice, and beans 
& other articles used as counters were 


found therein : — Held : such house 
was a gaining house. — R. v. William- 
son (1915), E. D. L. 214. — S. AF. 

k. Element of frequency essential — 
Gambling in private house . 1 — Held : the 
element of frequency at least is 
essential to make out that any place is 
a gambling house, 8c isolated instances 
on 8undays, when Jews or others 
come together in private houses to 
play oards, are not within R. 8. O. 
1897, c. 223, s. 649 (4).— R. V . SPEQEL- 
Man (1905), 6 O. W. R. 33 ; 9 0. L. R. 
75.— CAN. 

l. Playing “ poker.”}— Pitt., deft. & 
two others played poker for several 
evenings in the barber shop of an 
hotel : — Held : this did not make the 
shop a common gaming house. — Rose 
v. Collision (1910), 12 W. L. R. 648; 
16 Can. Crim. Cas. 359.— CAN. 

m. Club — Fan tan — Play by non- 
members — “ Hake off.**] — Accused were 
found on premises known as the 
“ Sherman Club " (unincorporated) 
playing a game called “ fan tan. 4 * A 
rake -oil was taken by officers of the 
club from each bet. A number of the 


players in the game were not members 
of the club : — Held : the premises in 
question fell within Criminal Code, 
s. 226 (b) in two respects, firstly, that 
the game of “ fan tan ** is a mixed 
game of chance 8c skill; secondly, 
that outsiders were allowed to play the 
game & a rake-off was exacted from 
their winnings, which was appropriated 
to the uses of the dub. — R. v. Ham 
(1918), 29 Can. Crim. Cas. 431; 25 
B. C. R. 237.— CAN. 

n. Premises having appearance 

of — Device to conceal play of “ fan 
tan.** 1 — Where the make up of premises 
as a whole is merely a device to give it 
the appearance of a bond fide club 8c is 
a blind made to conceal the real under- 
lying business — which is to play “ fan 
tan, the premises is a disorderly 
house. — R. v. Long Kee (1919), 26 
B. C. R. 78.— CAN. 

o. Place kept for profit or gain .] — 
The proper construction of Criminal 
Code, b. 226 (a), is that the keeper, or 
ostensible keeper, of the gambling- 
house must in some way gain by the 
gambling, or by permitting the 
gambling to be carried on, 8c unless he 
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Sect, 2, — Gaming houses: Sub-sects, 1, 2 3.] 

of keeping a common gaming house. The evidence 
was that an informer had paid two visits to 
applt/s house, & had made bets with him on some 
races, money passing between the parties ; there 
was the further evidence that on the house being 
searched, a number of books & documents relating 
to betting were found, & that certain remarks 
were made by applt. which tended to show that 
lie had recently used these books & documents : — 
Held: the conviction was right. — Foote v. 
Butler (1877), 41 J. P. 792. 

Obstruction of search.] — See Gaming 

Houses Act, 1854 (c. 38), s. 2. 

Discovery of instruments of gaming or 

means of concealing same.] — See Gaming Act, 1845 
(c. 109), s. 8 ; Gaming Houses Act, 1854 (c. 38), s. 2. 


Sub-sect. 2. — Offences in connection with 
Gaming Houses. 

Sec Gaming Houses Act, 1854 (c. 38). 

286. Keeping & maintaining common gaming 
house — Indictable nuisance at common law.] — 

Keeping & maintaining a common gaming house, 


A for lucre & gain, causing & procuring idle & 
evil disposed persons to come there to play 
together at “ Rouge et Noir,” & permitting such 
persons to play at such game for large sums 
of money, is an offence indictable at common 
law. 

If a common gaming house be so conducted 
that it becomes a receptacle for idle & disorderly 
persons who are permitted to assemble there & 
enter into play for an illegal amount., it becomes a 
public nuisance, & the maintaining it is an offence 
indictable at common law (Abbott, C.J.). — 
R. v. Rogier (1823), 1 B. & C. 272 ? 2 Dow. & Ry. 
K. B. 431 ; 1 Dow. & Ry. M. C. 284 ; 107 E. R. 
102 . 

Annotations : — Consd. Jenks v . Turpin (1884), 13 Q. B. P. 
505. Reid. Parnell v. Houghton (1874), L. U. 0 P. C. 46. 

287. Gaming Houses Act, 1854 (c. 38), 

s. 4 — Isolated Instance of user not sufficient.] — 

R. v. Davies, No. 254, ante, 

288. Managing or assisting In conducting the 
business — Gaming Houses Act, 1854 (c. 38), s. 4 — 
Members of committee of proprietary club.] — 

Jenks v. Turtin, No. 260, ante. 

289. Not member of club playing.] — 

Jenks v. Turpin, No. 260, ante. 


does he Is not liable. — R. r. Ciiarue 
Yee, [1917] 1 W. W. R. 1307 ; 27 Can. 
Grim. Cas. 441.— CAN. 

p. .] — A place used for play- 
ing a game of chance or mixed game 
of chance & skill where the pro- 
prietor sells the cards for which he is 
paid by chips out of the games, which 
chips he alone sells to the players, is 
a “ common gaming-house/’ — R. v. 
Johnson (1920), 1 W . W. R. 93 ; 32 
Can. Criin. Cas. 7. — CAN. 

q. .] — The accused were found 

in a room at the rear of a fruit & 
tobacco shop at a table on which 
there were dice, dominoes & $17 in 
money. There was no “ rake off ” 
from the games to the proprietor but 
tobacco was at times sold to the 
players : — Held : it was a common 
gaming house, as the game was allowed 
to be carried on for the purpose of 
acquiring gain for the keeper of the 
shop. — R. v. Wong (1922), 40 Can. 
Criin. Cas. 311 ; 31 B. C. R. 292- 
CAN. 


r. Not bond fide club .} — The 

fact that, from the stakes, bets or 
other proceeds at or from a game of 
chance, money is paid to a bond fide 
club, in whose premises the game is 
being played, in payment for refresh- 
ments supplied by the club, does not 
make the club premises a place “ kept 
for gain.” — R. v . Cherry & Long, 
119241 2 W. W. R. 667 : 42 Can. Crim. 
Cas. 137 ; 20 Alta. L, R. 400.— CAN. 

■. .] — A common gaming' house 

is one which is kept or used for 
profit or gain. — R. v . Hau Nagji 
( 1870), 7 Bom. Cr. Ca. 74.— 1ND. 

t. .] — R. v. Dattatraya Shan- 

kar (1823), I. L. R. 47 Bom. 960.— IND. 


a. Place kept for playing games of 
ance .) — Any premises used or kept 
for playing games of chance, where only 
certain of the players ” keep the bank/’ 
is a common gaming-house. — Ii. v. 
Lee Yixo (1924), 41 Can. Crim. Cas. 

•11 7 ft AW 


b. Sale of ** pa-ka-poo " tickets, y- 
Premises used for the sale of “ pa-ke 
poo ” tickets are a " common gaming 
house.” — Youxo r. Murphy (1910 
29 N. Z. L. It. 705.— N.Z. 


c. Place kept for carrying on book- 


maker's business.} — Applts. carried on 
in a room all the steps to receive, 
note, record & pay bets & otherwise 
carry on their business as bookmakers, 
except that letters & telegrams were 
not conveyed by the proper authorities 
to the room, but were in the case of 
letters placed in a P.O. private letter 
box whence they were taken by one or 
other of applts. & in the case of tele- 
grams were delivered to one or other 
of them over the office counter : — 
Held : the room was used for the pur- 
pose of betting & was a common 
gaming house. — Cox & Walsit v. 
Gibson (1916), 35 N. Z. L. It. 1103 — 
N.Z. 

d. Sufficiency of evidence — Dis- 
covery of instruments of gaming.} — At 
the hearing of an information laid 
under Gaming Act, 1891, s. 6, it was 
proved that there wus an electric bell 
from the outside door of the premises 
to the alleged gaming-room ; that the 
outside door was locked ; that the 
building was in darkness, that the door 
of the alleged gaming -room was locked. 
Sc that on the door being opened, the 
man who opened it cried out ” Look 
out ” or some other words ; Sc that 
men were found round a table with 
cards on it : — Held : the foregoing 
facts were, in the absence of proof to the 
contrary, sufficient to establish both 
that the place was a common gaming 
house & that persons were unlawfully 
playing therein. — Symmons v. Loner- 
QAN (1919), 15 Tas. L. R. 49.— AUS. 

e. .] — A number of per- 

sons were found by the police in a 
closed room in the upper storey of a 
house gambling with dice & having 
cowries Sc money before them : — 
Held : the facts found wero evidence 
that the room was used as a common 
gaming house, & that the persons found 
therein were there present for the 
purpose of gaming. — It. v. Bai Vaju 
( 1896), I. L. R. 22 Bom. 745.— IND. 

f. Playing game of chance — 

Money deposited in a *' kitty .”] — 
Evidence that deft, was proprietor 
of a pool room Sc that he Sc others 
remained there after hours for the 
purpose of playing the game of chance 
known as poker, Sc that in the course 
of the game money was deposited in a 
box known as a ” kitty ” Sc used in 


part in paying for refreshments 
supplied by deft., held sufficient to 
support a conviction for keeping & 
maintaining a disorderly house, to 
wit, a common gaming house. — R. v. 
Bertrand (1920), 31 Can. Crim. Cas. 
2; 52 N. S. R. 127.— CAN. 
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g. Keeping rf* maintaining common 
gam ing house — W hat constitutes — Carry- 
ing on Chinese lottery.] — Keeping a 
house for the purposes of carrying 
on a Chinese lottery whether such 
house be used for the sale of tickets 
or for the drawing of the lottery con- 
stitutes the offence of keoplng a 
common gaming house. — Gleeson v. 
Yee Kke, Gleeson v . Mow Sang 
(1892), 18 V. L. R. 698.— AUS. 

h. N ickel-in-theslot 

machine.) — Deft., a tobacconist, who 
had in his shop a nickel -in -the -slot ” 
machine, was convicted for unlawfully 
keeping a disorderly house, that is to 
say, a common gaming house : — 
Held : there was evidence that the 
offence charged had been committed ; 
each depositor of a coin in the machine 
was taking part in a game of chance ; 
there was no element of certainty 
except os to the minimum to bo 
received, there was no certainty as 
to the maximum, as the statement of 
the working of the machine disclosed. 
There was sufficient evidence that 
deft, was the keeper of the premises 
Sc interested in the operation of the 
machine. — 11. v . O'Meara (1915), 9 
O. W. N. 92 ; 34 O. L. R. 467.— CAN. 


k. Proof of gain or profit to 

keeper .] — In order to obtain a con- 
viction of a person for keeping a dis- 
orderly house, to wit, a common 
gaming house, the Crown must show 
by satisfactory evidence that the 
person charged is deriving some gain 
or profit from keeping the house, 
room, or place, & allowing games of 
chance to be played therein. — It. v. 
Sanders, 20 C. L. T. 213. — CAN. 

l. .1 — A hotel -keeper who 

provides a room, heating Sc light- 
ing the same, where persons, not 
guests of the hotel, resort regularly 
lor the purpose of gambling, Sc from 
which gain results to the hotel-keeper, 
by the increased sale of liquors Sc 
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290. Player acting as banker.] — 

Derby v . Bloomfield, No. 204, ante . 

291. Application of penalties.] — Metropolitan 
Police Courts Act, 1839 (c. 71), s. 47, whicn gives 
the penalties to be recovered before a police magis- 
trate of the metropolis to the receiver of the metro- 
politan police district, is not repealed, so far as 
the application of such penalties, by Gaming 
Houses Act, 1854 (c. 38), s. 8, for the suppression 
of gaming houses, by which one-half of any 
pecuniary penalty which shall be adjudged to be 
paid under that act shall be paid to the person 
laying the information, & the remaining half 
shall be applied in & of the poor rate of the parish 
in which the offence was committed. Therefore, 
where a conviction under the latter statute takes 
place at a police ct. in the metropolis, the receiver 
of the metropolitan police district is entitled to a 
moiety of the penalty. — W ray v. Ellis (1858), 
1 E. & E. 270 ; 28 L. J. M. 0. 45 ; 32 L. T. O. S. 
157 ; 22 J. P. 800 ; 5 Jur. N. S. 024 ; 7 W. R. 
91 ; 120 E. R. 913. 

Annotation : — Distd. ft Dbtd. II. v. Titterton, [1895] 2 Q. B . 

61. 

292. Being found in gaming house — 33 Hen. 8, 


c. 9, s. 14-— Power of Justices to bind over.] — 

Jenks v. Turpin, No. 280, ante . 

293. .] — Murphy v . Arrow, No. 

362, post. 


Sub-sect. 3. — Gaming on Licensed 
Premises. 

See, now , Licensing (Consolidation) Act, 1910 
(c. 24), s. 79 ; Intoxicating Liquors. 

294. Lawful game with no money stakes.] — 

R. v. Ashton, No. 247, ante. 

295. Gaming in private room of licensee.] — 

9 Geo. 4, c. 01, s. 21, imposes penalties upon an 
innkeeper for offences against the tenor of his 
licence. The form of licence is given in Sched. C. 
of the Act, & contains a proviso that the innkeeper 
shall “ not knowingly suffer any unlawful games 
or any gaming whatsoever ” in the licensed house 
& premises : — Held : an innkeeper was liable to 
conviction, under above sect, for playing cards for 
money with private friends of his own in his own 
private room in the inn. 


cigars by reason of the running of the 
game, & where cards are sold to the 
gamblers at a profit, is liable for 
keeping a room for gain in which 
mixed games of chance & skill are 
played. — R. v. Dubois & Brady 
(1911), 17 W. L. R. 35. — CAN. 


m. .] — Deft, was manager 

of a cigar Bhop, in the rear of which 
was a room to which persons, chiefly 
customers, commonly resorted for 
the purpose of playing “ poker.'* 
Out of the stakes on most of the hands 
a sum of flvo cents was withdrawn 
to cover the expenses of refreshments 
consumed by the players. No charge 
was made for the use of the room. 
The “ rake-off ** did not more than 
cover a fair price for the refreshments. 
The proprietor or manager derived 
an indirect advantage from the sale 
of cigars to the players, from 50 to 
100 being sold to them in the course 
of a night’s play : — Held : “ gain ** 

may be derived indirectly as well as 
directly ; by what deft, allowed to 
be done in the room mentioned, the 
profits of his usual business were 
Increased more or less owing to the 
sale of the goods in which he dealt, 
ft so he might be found to have kept 
the room for gain, though the gain 
was confined to the profits on the cigars 
which he sold to the players. — R. v. 
James (1903), 2 O. W. R. 342 ; 23 
C. L. T. 220; 60 L. R. 35.— CAN. 


n. .] — It is the keeping 

of a gambling house for gain which 
constitutes the illegality. — R. v. Sale 
(1907), 7 W. L. R. 336.— CAN. 

o. Where actual betting 

takes place abroad .] — In a betting 
game called “ policy ** the actual 
betting & payment of the money, if 
won, took place in the United States ; 
all that was done in Canada being the 
happening of the chance, on which 
the bet was staked, bv means of 
implements operated in the house of 
deft. : — Held : no offence of keeping 
a common gaming house. — R. v, 
Wettman (1894), 25 0. R. 459.— CAN. 


p. 4 * Black jack ** — No con- 

stant dealer — Advantage of dealer over 
other players.] — Prisoner was lessee of 
a room to which the public had free 
access, ft In which several people 
congregated & played a game called 
“ black jack.** There was no constant 
dealer, ft the lessee got no benefit. 
The dealer, who is chosen on com- 


menc ng oy cutting the cards, has an 
advantage, & as a rule can keep the 
deal five or six minutes : — Held : as 
the dealer, i.e . the banker, had an 
advantage over the other players, the 
game came under Criminal Code, 
h. 196. — R. v. Petrie (1900), 20 

C. L. T. 250 ; 7 B. C. R. 176.— CAN. 

q. Presumption — Finding of 

instruments of gaming.}— The finding 
of a large amount of money beside 
accused ft the presence on the premises 
of paraphernalia which might be used 
for cardplaying, but which might also 
be used for other & unlawful objects, 
should not in itself be taken to raise 
tho presumption of keeping a common 
gaming house. — R. (Gillespie) r. 
Gow Bill (1920), 2 W. W. R. 199.— 
CAN. 

r. .1 — Conviction 

of keeping a common gaming house 
uphold whore portion of the evidence 
against the accused consisted of 
instruments of gaming found in such 
house which had been entered in 
pursuance of a search-warrant illegally 
issued ; there being sufficient aliunde 
to justify the conviction. — R. v. 
Narayan Sijndar (1868), 5 Bom. 
Cr. Ca. 1.— IND. 

>. Sale of Chinese 

lottery tickets.] — The sale of Chinese 
lottery tickets in a room used for that 
purpose constitutes the offence of 
keeping a common gaining house. — 
R. v. Lee Hoy (1922), 40 Can. Crim. 
Cas. 102 ; 31 B. C. R. 123.— CAN. 

t. Rebuttal of.] — The 

evidence for deft, on the trial of a 
charge of keeping a common gaming 
house held to be insufficient to rebut 
the presumption established by the 
prosecution under Criminal Code, 

s. 985. When a statute creates a 
primd fade case of guilt in certain 
circumstances, the prosecution should 
prove the exact oircumstances required 
without leaving too much to the ct. 
to which to apply its general know- 
ledge. — R. v. Sillers (1922), 66 

dTl. R. 225 ; 37 Can. Crim. Cas. 94 ; 
[1922] 1 W. W. R. 769.— CAN. 

a. — — — Servant employed in 
gambling house.] — Under Law 6 of 
1889, s. 4. any servant engaged In a 
gambling house is deemed to be the 
keeper of the gambling house : — 
Held : as soon as the Crown has 
proved that accused is a servant 


employed in a gambling house, the 
presumption is that accused knew that 
the place was a gambling house & 
that gambling was going on. — R. r. 
IRVING (1918), T. P. D. 443.— S. AF. 

... public to 
play games of chance. ] — When an 
hotel proprietor allows the public 
to play games of chance for stakes or 
money in the bar, sitting, or other 
public room of his hotel, he keeps a 
gaming house. — R. v. Robinsky 
(1919), C. P. D. 107.— S. AF. 

c. Sufficiency of evidence .] — 

In a prosecution for keeping a 
gambling house tho evidence showed 
that large numbers of people went in 
& out of the building. The building 
was one of three storeys let out in 
fiats which were occupied by several 
tenants. Thero was no evidence that, 
the persons seen entering & leaving the 

S remises had entered or loft the flat 
i which the gambling was being 
carried on : — Held : there was not 
sufficient evidence to provo that the 
public had access to tho flat alleged 
to be used as a gambling house. — 
R. v. Ralph & Witkosky (1917), 
T. P. D. 386.— S. AF. 


d. Being found in gaming house — 
Whether equivalent to playing or looking 
on.) — Deft, was in a place where it was 
alleged that contracts in violation of 
51 Viet. c. 42, were made : — Held : 
the fact of a person being in an office 
or place of business where such 
prohibited contracts were made was 
not equivalent to playing or looking 
on while others were playing in a 
common gaming house. — R.r. Murphy 
(1888), 17 O. R. 201.— CAN. 


e. Character of premises — 

Admissibility of evidence to prove .] — 
On a trial for being found without 
awful excuse in a common gaining 
house evidenoe should not be admitted 
of the oonviotion of another as keeper 
of the premises to show the character 
of the premises. — R. v . Cess arsky, 
[19201 1 W. W. R. 536 : 51 D. L. R. 
244 ; 32 Can. Crim. Cas. 334 ; 15 

Alta. L. R. 201.— CAN. 


PART II. SECT. 2, SUB-SECT. 3. 

f. Gaming in closing hours.] — It is 
an offenoe to suffer persons to play 
an unlawful game on licensed premises 
during the hours when such premises 
are required to be kept closed, ft upon 
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Sect, 2. — Gaming houses: Sub-sects. 3 & 4.] 

The words “ any gaming whatsoever ” are wide 
enough to prohibit gaming of every description. 
PJaying cards for money is gaming ; granted that, 
under the circumstances of the present case, the 
gaining was innocent (Wightman, J.). — Patten 
t>. Rhymer (1800), 3 E. & E. 1 ; 29 L. J. M. C. 
189 ; 2LT. 352 ; 24 J. P. 342 ; 0 Jur. N. S. 
1030; 8W. R. 490; 121 E. R. 345. 

Annotations: — Folld. Osborne v. Hare (1876), 40 J. P. 759. 
Refd. Dyson «. Mason (1889). 22 Q. B. D 351. 

296. Gaming for beer on premises — Beer con- 
sumed off premises.] — Where men play at skittles 
for beer in alehouse premises, but do not drink 
the beer on the skittle-ground, this is nevertheless 
an unlawful gaming in a beer-house, & against the 
tenor of the licence. — Luff r. Leaper (1872), 30 
J. P. 773, D. C. 


800. What amounts to suffering gaming — 
Casual acts of guests.] — A policeman heard persons 
inside a beerhouse rolling bullets on a table, as 
if playing at some game for pints of beer. On 
entering, the beerhouse keeper was ill in bed, & the 
wife said she hoped the policeman would take no 
notice of it. The men afterwards stated before 
the justices that it was a casual frolic : — Held : 
there was no sufficient evidence of knowingly 
suffering gaming, & conviction quashed accord- 
ingly. — Avards v. Dance (1802), 20 J. P. 437. 

801. Actual knowledge not neoessary — 

But some proof necessary.] — In order to support 
a conviction under the Licensing Act, 1872 (c. 94), 
s. 17, by which, if any person licensed under the 
Act “ suffers any gaming or any unlawful game 
to be carried on on his premises ” he is made 
liable to certain penalties, it is necessary to give 
some evidence of actual or constructive know- 


Annotations : — Refd. Dyson r. Mason (1880) . 22 Q. B. D. 351 ; 

Welton t>. Ruffles, [1920] 1 K. B. 226. 

297. Gaming In closing hours — Though guests 
of licensee.] — Though a publican may now enter- 
tain his private friends, by supplying them with 
liquors during closing hours at his own expense, 
he is still prevented from allowing them to carry 
on any gaming on the premises. — Hare v. Osborne 
(1870). 34 L. T. 294 ; sub nom. Osborne v . Hare 
40 J. P. 759, D. C. 

Annotations: — N.F. Cooper r. Osborne (1876), 35 L. T. 347. 

Reid. Dyson v. Mason (1889), 5 T. L. R. 231 : Lawson v. 

Edminson, [1908] 2 K. B. 952. 

298. .] — Applt., a private friend of a 

licensed person, bond fide entertained by him after 
the hours of closing at his own expense within the 
Licensing Act, 1874 (c. 49), s. 30, was playing cards 
for money on the licensed premises, & was con- 
victed under the Licensing Act, 1872 (c. 94), s. 25, 
of being on the premises during the period they 
were required to be closed : — Held: applt. was 
not on the premises in contravention of the pro- 
visions of the Licensing Acts with respect to the 
closing of licensed premises, & the conviction must 
be quashed. — Cooper v. Osborne (1870), 35 
L. T. 347 ; 40 J. P. 759, D. C. 

299. Billiards.] — Applt. held a victualler’s 

licence for a certain house at H. The closing hour 
at H. on week days was 11 p.m. & after that time 
two gentlemen, lodgers in the house, were found 
playing billiards. The justices thought that 
Gaming Act, 1845 (c. 109), s. 13, absolutely pro- 
hibited all persons without exception from playing 
at a public billiard table during closing hours, & 
that such prohibition was not affected by licensing 
Act, 1874 (c. 49), s. 10. Accordingly applt. was 
convicted, but the justices stated a case : — Held : 
the conviction was right. — Ovenden v. Raymond 
(1870), 34 L. T. 098 ; 40 J. P. 727, D. C. 


ledge on the part of the person charged that 
gaming was carried on on his premises. At the 
hearing of an information against applt., an hotel 
keeper, for suffering gaming on his licensed pre- 
mises, it was proved that a police constable, about 
half-past twelve in the morning, was in the street 
in which the premises were situate. Two of the 
windows had the blinds up, so that the constable 
could see three gentlemen, & from what they said 
it was evident that they were playing cards. He 
waited for about a quarter of an hour, when the 
front door was opened by one of the waiters, & 
he then entered & went upstairs to the room, & 
found six gentlemen round a table with a quantity 
of money on it. The manageress of the hotel 
said that she did not know that they were play- 
ing cards, & that they did not have the cards of 
her, & her statement was confirmed by the card- 
players, who were in a private room. Applt. 
having been convicted : — Held : the case must 
be sent back to the justices with an intimation 
of the opinion of the ct. that, though actual 
knowledge on the part of applt. or his servants, 
in the sense of seeing or knowing of the card play- 
ing, was not necessary to be shown, yet that some 
circumstances must be proved from which it 
could be inferred that they connived at what was 
going on. — Bosley v. Davies (1875), 1 Q. B. D. 
84 ; 45 L. J. M. C. 27 ; 33 L. T. 528 ; 40 J. P. 
550 ; 24 W. R. 140, D. C. 

Annotations: — Consd. Rodgate v. Haynes (1876), 45 L. J. 

M. C. 65 ; Bond v. Evans (1888), 21 Q. B. D. 249. Mentd. 

Emary v. Nolloth (1903), 67 J. P. 354. 

302. Whether knowledge of servant know- 

ledge of licensee.] — Applt. was charged under 
Licensing Act, 1872 (c. 94), s. 17, with “ suffer- 
ing ” gaming to be carried on on her premises, 
an hotel at Epsom. It was proved by witnesses 
that, while standing in the public street at Epsom 
between half-past one & a quarter to two in the 
morning, they could hear the conversation of 


Sundays. — Brown v, Tretnor (1889), 
15 V. L. R. 387. — AUS. 

f . Whether mens rta in licensee neces- 
sary.) — Mens rea is not a necessary in- 
gredient of an offence under Licensing 
Aot, 1917, s. 139, which provides that 
if on any licensed premises any person 
bets by way of wagering the licensee 
shall be guilty of an offence. — Dineen 
v . Midelson, [1922] 8. A. 8. R. 1. — 
AUS. 

h. Throwing dice for money .) — 
Evidence that & licensed victualler 
permitted dice to be thrown for money 
upon his lioensed premises does not 
per st establish the commission of an 


offence.— -Bock v. Breen, [19241 
St. R. Qd. 112.— AUS. 

k. .] — Where a barman &; a 

customer on licensed promises had 
thrown dice for cigars ‘.—-Held : throw- 
ing dice for gaining some property 
upon the result of the cast is a “ game 
of chance," 8c the holder of the lioenoo 
had been rightly convicted. — R. v. 
Marcuse (1968), 25 8. C. 355.— S. AF. 

l. Playing '* Euchre ” — Without 
licensee s knowledge .) — Four persons 
played " euchre " for amusement in 
a, room behind the bar of deft.’s hotel, 
the cards used being the property of one 
of the p layers, a boarder in the hotel : — 


Held : “ euchre *' is a game of chance, 
& deft, was proporly convicted by 
reason of the game having been played 
in his premises, though without his 
knowledge. — R. t>. Laird (1903), 23 
C. L. T. 281 ; 6 O. L. R. 180 2 

O. W. Ii. 667.— CAN. 

m. Losers to pay for drinks 

supplied .] — Where a lioensed hotel- 
keeper permitted a party of four men 
to play in hiB licensed promises a game 
of euchre, the losers to pay for the 
drinks to bo supplied to the party, 8c 
drinks were accordingly supplied to 
each of the men, 8c the losers at the 
game paid for the drinks: — Held : 
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three persons in a room in the hotel. These three 
persons were a horse trainer, a Jockey, ft a gentle- 
man of Newmarket, & from what was heard of 
their conversation, it was evident that they were 
playing for money. No direct evidence was 
given that applt. knew of the gaming. Applt. 
stated that the house was closed at 11 p.m. that 
the three men were then in their private room, 
ft she saw no cards, & did not supply any, & did 
not know of any card playing. The hall-porter, 
whose duty it was to attend upon the customers, 
stated that he closed the house after 11 p.m., 
& retired to his own chair in a parlour beyond the 
bar, at the extreme end of the house. He knew 
nothing whatever of any gambling. The justices 
drew the inference from the porter’s evidence 
that his chair was removed to the greatest possible 
distance from the room where the guests were, in 
order that he might not hear what passed, & they 
thought that applt. knew that gambling was 
intended to be carried on, & that she purposely 
took pains not to know what her guests were 
doing. On these grounds they convicted her : — 
Held : applt. was responsible for the conduct of 
the hall-porter whom she left in charge of the 
hotel ; there was evidence that the porter sus- 
pected what was going on, ft connived at it ; & 
this evidence justified the conviction. — Redgate 
v . Haynes (1876), 1 Q. B. D. 89 ; 45 L. J. M. C. 
65 ; 33 L. T. 779 ; 41 J. P. 86, D. C. 

Annotations : — Folld. Crabtree v. Hole (1879), 43 J. P. 
799. Consd. R. v. Holland, Lincolnshire, JJ. (1882), 
40 J. P. 312. Expld. Somerset v. Hart (1884), 12 Q. B. D. 
360. Folld. Bona v. Evans (1888), 21 Q. B. D. 249. 
Refd. Chisholm Donlton (1889), 58 L. J. M. C. 133 ; 
Somerset v. Wade, [1894] 1 Q. B. 574. Mentd. Lawson 
v. Edminson, [1908] 2 K. B. 952. 

303. .] — C. was a licensed alehouse 

keeper, & employed a manager, D., to live on the 

remises, & attend to it. One night after closing 
ours police constables passing on the opposite 
side of the street heard noises as if of persons 
gaming, & climbed up & looked through the 
window, & saw persons gaming on the premises for 
money. C., on being summoned, proved that the 
manager went to bed, leaving the boots to attend 
to the house, & the justices found as a fact that 
the boots knew of the gaming, but wilfully shut 
his eyes & ears : — Held : the justices were right 
in convicting 0., who was liable for the neglect 
of the boots. — Crabtree v. Hole (1879), 43 
J. P. 799, D. C. 

Annotation: — Expld. Somerset v. Hart (1884), 12 Q. B. D. 
360. 

304. Servant not in charge of pre- 

mises.] — Where gaming had taken place upon 
licensed premises to the knowledge of a servant 
of the licensed person employed on the premises, 


but there was no evidence to show any co nni vance, 
or wilful blindness on the part of the licensed 
person, & it did not appear that the servant was 
in charge of the premises : — Held : the justices 
were right in refusing to convict the licensed 
person of suffering gaming on the premises under 
the Licensing Act, 1872 (c. 94), s. 17 . — Somerset 
v. Hart (1884), 12 Q. B. D. 360 ; 53 L. J. M. C. 
77 ; 48 J. P. 327 ; 32 W. R. 594, D. C. 

Annotations : — Distd. Bond v. Evans (1888), 21 Q. B. D. 

249. Consd. Somerset v. Wade, [1894] 1 Q. B. 574 ; 

Smith v. Slade (1900), 64 J. P. 712 ; Ex p. Marshall 

(1907), 71 J. P. 501 ; Buxton *. Scott (1909), 100 L. T. 

390. Refd. Boyle v. Smith, [1906] 1 K. B. 432. 

305. Servant in charge of premises.] 

— Where gaining had taken place upon licensed 
premises to the knoelwdge of a servant of the 
licensed person who was in charge of the pre- 
mises, but without any knowledge or connivance 
on the part of the licensed person : — Held : the 
licensed person had suffered gaming to be carried 
on on the premises within Licensing Act, 1872 
(c. 94), s. 17, & was rightly convicted. — Bond r. 
Evans (1888), 21 Q. B. D. 249 ; 57 L. J. M. C. 
105 ; 59 L. T. 411 ; 52 J. P. 613 ; 36 W. R. 767 ; 
4 T. L. R. 614 ; 16 Cox, C. C. 461, D. 0. 

Annotations : — Expld. Massey v. Morris (1894), 63 L. J. 

M. C. 185. Consd. Somerset v. Wade, [1894] 1 Q. B. 

574. Expld. Coppeii v. Moore (No. 2), [1898] 2 Q. B. 

306. Consd. Buxton v. Scott (1909), 100 L. T. 390. 

Refd. Chisholm v. Doulton (1889), 58 L. J. M. C. 133 ; 

Smith v. Slade (1900), 64 J. P. 712 ; Emary v. NoUoth 

(1903), 89 L. T. 100 ; Boyle v. Smith, [1906] 1 K. B. 

432 : Mousell v. L. ft N. W. Ry., [1917] 2 K. B. 836 . 

Mentd. Wilson v. Twamley (1903), 19 T. L. R. 504. * 

306. Allowing bets to be made on pre- 
mises.] — Bettmg on horse races is not “ gaming ’* 
within Licensing Act, 1872 (c. 94), s. 17 (1), & a 
licensed person who merely allows bets on horse 
races to be made in his licensed premises does not 
“ suffer gaming to be carried on on his premises ” 
within the meaning of that sub-sect. — Keep r. 
Stevens (1909), 100 L. T. 491 ; 73 J. P. 112 ; 
22 Cox, C. C. 59, D. C. 

307. Offence may be of trifling character — 
Summary Jurisdiction Act, 1879 (c. 49), s. 16.] — 
The offence of unlawfully suffering gaming on 
licensed premises contrary to Licensing Act, 1872 
(c. 94), s. 17, may be of a trifling nature within 
the meaning of s. 16 of the Summary Jurisdiction 
Act, 1879 (c. 49), s. 16. — Exp . Marshall (1907), 
71 J. P. 501, D. 0. 


Sub-sect. 4. — Practice and Procedure. 

308. Indictment by private prosecutor — Stay of 
proceedings.] — An indictment for a nuisance in 


the game so played constituted 
“ gambling ” & the lioenseo had been 
properly oonvicted. — Fuller v. Fouhy 
(1905), 24 N. Z. L. R. 753.— N.Z. 

n. Playing billiards for drinks ,] — 
Applt. was charged in the lower Ct. 
with permitting gambling on his 
Hocused premises. The facts were that 
two men, to the knowledge of applt., 
had played a game of billiards on his 

S remises for drinks: — Held : though 
10 game of billiards is one of skill, 

S laying billiards for drinkB is gambling, 
: applt. had therefore been rightly 
convicted. — Marshall v. Creen 
(1906), 26 N. Z. L. It. 161.— N.Z. 

o. Synonymous with gambling .] — 
" Gambling ” in Licensing Aot, 1908, 
s. 1 85, Is indistinguishable from gaming. 
— Oakes v, Edwards, [1918] N, Z. L. n. 


746.— N.Z. 

p. Use of premises by bookmaker for 
purposes of betting,] — At the trial of 
a publioan on a charge of knowingly 
& wilfully permitting his licensed 

E remises to be used as a betting- 
ouse, the evidence disclosed that a 
bookmaker was in the habit of visiting 
the premises at certain hours each 
day, when he openly made bets with 
customers in the pubUo bar, ft that 
these transactions took plaoe in 
presence of the lioenoe-holder, who, 
from his position behind the counter, 
had a dear view of the publio bar : — 
Held : in the absence of explanation 
of the bookmaker's presence for any 
legitimate purpose, the Sheriff was, 
on these facts, entitled to find that the 
premises were used by the book- 


maker for purposes of betting, ft 
that the lioenoe-nolder sanctioned this 
use. — D ryden v. Mackay, [1924] S C. 
(J.) 67.— SCOT. 


PART II. SECT. 2, SUB-SECT. 4 . 


q. Search warrant — Arrest — Bail 
allowed — Whether new information 
necessary,] — A deft, having been 
arrested on a search warrant, under 
Games ft Wagers Aot (14 Viet. No. 9), 
& allowed bail appeared on the day 
mentioned in the reoognlsanoe : — 
Held: as the information warrant, 
arrest, oharge ft eonviotion were tinder 
the same Aot, a new information was not 


neoessary. — Ex 
8 N. S. W. L. R. 
110.— AUS. 


p. Ah Hing (1887), 
412; 4N.S.W.W.N. 


r. Execution.] — Pitts, were 
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Sect . 2 . — Gunning houses: Sub-sect 4. Part III. 
Sects, 1 <fe2: Sub-sect . 1.] 

keeping a common gaming house was preferred 
by a private prosecutor, who, after removing it 
by certiorari proceeded no further. Another party 


then caused a venire facias to be issued & other 
steps for bringing the case to trial though desired 
by the original prosecutor to forbear. On motion 
by the latter for a stay of proceedings, he alleging 
that the offence had been discontinued, the ct. 


owners of an assembly room suspected 
of being used as a common gaming 
house. In executing a search order, 
deft, broke into plti.*s premises aftei 
trying to open the doors but without 
stating the cause of his coming o 
making request to have doors opened 
— Held : in all oases of a search warrant 
or order the police officer executing 
the same must nave it in his possession 
for inspection at the time of search, 
but that in the case of a dwelling- 
house the police officer executing the 
warrant must signify the cause of his 
coming & demand admittance before 
forcing entry — not so where the building 
is of another class, more circumspection 
being required in forcing entry to a 
dwelling-house than in other cases. — 
Wa Kie r. Cuddy (1914), 30 W. L. R. 
167 ; 8 Alta. L. R. Ill ; 20 D. L. R. 
351 ; 23 Can. Crim. Cas. 383.— CAN. 

s. Form of — Effect of sur- 

plusage.) — If a warrant issued under 
Criminal Code, s. 641, contains the 
necessary essentials, i.e. “ to go to the 
place & enter,*’ Sc the statute gives the 
constable power to do anything con- 
tained in the warrant, it is not bad by 
reason of its containing additional 
matter which may be looked upon as 
mere surplusage. — R. v. Kong Vick 
(1919), 25 B. C. R. 269. — CAN. 

t. Forfeiture of money seized.} 

— A motion to quash a convictiou of 
deft, for unlawfully keeping a common 
betting-house was dismissed, where 
certain things discovered upon deft.’s 
person Sc in his house, when searched 
by the police under warrant, especially 
betting-slips, money, & bank books 
showing the deposit by deft, of large 
sums of money, afforded more than a 
scintilla of evidence that the house 
was opened, kept, &c used for the 
purpose of betting with persons 
resorting thereto Sc for the purpose of 
receiving deposits on bets as considera- 
tion for a promise to pay on the events 
of races. The forfeiture of the money 
seized upon deft.’s premises was 
affirmed, as well as the conviction. — 
R. v . Johnson (1915), 9 O. W. N. 313 ; 
35 O. L. R. 215.— CAN. 

a. .] — Upon the convic- 

tion of deft, for keeping a common 
gaming-house, certain moneys seized 
under a search warrant were ordered 
forfeited to the Crown. On appeal, 
the order of forfeiture was set aside by 
the county ct. judge & the moneys 
directed to be returned to deft. The 
order of the county ct. judge was subse- 
quently ouashed : — Held : the Crown 
was entitled to recover the moneys so 
forfeited.— R. v. Foo Loy (1921), 66 
D. L. R. 516; 36 Can. Crim. Cas. 
159 ; 30 B. C. R. 162.— CAN. 

b. Information on oath — Essential 
preliminaries to prosecution .] — On an 
information on oath of complainant, 
a constable, that the deft.'s promises 
were kept, & used as a common gaming- 
house a special warrant was issued under 
Act 14 Viet., No. 9. The warrant 
was otherwise in the form provided by 
the 1st Schedule to the Act, but was 
not addressed to anyone. On an 
order to quash the conviction : — Held : 
the warrant was informal 8c perhaps 
Invalid but that the only essential 
preliminaries to the prosecution were 
the informations on oath & the exercise 
of the justices' discretion in granting 
the warrant, 8c as these had been com- 
plied with 8c there was evidence to 
support the conviction, the order was 


discharged. — Sheehan v. Gallaghei 
(1902), S. R. Q. 319.— AUS. 

o. Form of complaint — 1902 Aci 
No. 18, s. 4.] — To authorise the issu< 
of a warrant under Act 1902, No. 18 t 
s. 4, complaint must state that there 
is reason to suspect that the house is 
being kept or used as a common 
gaming-house & that it is commonly 
reported & believod by the deponen 
to be so. — Ex p. Marks (1906), 6 
S. R. N. S. W. 428.— AUS. 

d. Police Offences Act , 1890 

8. 57.) — The “ complaint on oath ' 
upon which a warrant may issue 
under Police Offences Act, 1890, 8. 57, 
must be in writing. — Montague v. 
An Shkn, [1907] V. L. R. 458.— AUS. 

e. Jurisdiction of magistrate — Card 
playing — Recovery of penalty.} — Deft, 
was convicted for playing a gamo 
of cards called faro ” ; — Held : 
under 27 Goo. III., c. 1, s. 2, the 
jurisdiction of justices of the peaco 
In such cases was taken away, & in 
lieu thereof the recovery of such a 
penalty was to be by civil action 
The conviction was therefore quashed. 
— R. r. Matheson (1881), 4 O. It. 
559.— CAN. 

f. Right of accused to trial by 

jury.} — A police magistrate has not 
absolute & summary jurisdiction to 
try, without their consent, persons 
accused of keeping a common gaming- 
house such persons have the right 
to elect to be tried by a jury. — R. v. 
Lee Guey (1907), 10 O. W. R. 1060 ; 
15 O. L. R. 235 ; 13 Can. Crim. Cas. 
80.— CAN. 

g. . j — rt. r. Shing 

(1910), 20 Man. L. R. 214.— CAN. 

h. Evidence of offence.} — For a per- 
son to be convicted of using a houso 
as a common gaming-house it is not 
necessary to provo that the house had 
been used for playing an unlawful 
gamo on more than one occasion. — 
Nation v. Krogdahl, [1923J S. A. S. R. 
94.— AUS. 

k. .) — R. v. Dutfy, 21 

;. L. T. 477.— CAN. 

l. Conversations between third 

persons — Admissibility.} — On trial of 
a charge of keeping a gaming-house 
evidence of conversations between 
requentere of the house in question 

overheard by the polioo were admitted : 
— Held : such conversations formed 
part of the res gestae 6c had been rightly 
admitted. — L ensskn r. R. (1906), 
T. S. 154.— S. AF. 

m. Conviction — Penalty beyond 
statutory authority — Validity.} — A con- 
viction under R. S. C., o. 158, s. 6, 
Provided, in addition to fine 8c im- 
jrisonment, for distress in default of 
payment of the fine : — Held : the 
punishment being in excess of that 
warranted by the statute, the con- 
viction must bo quashed. — R. v . 
Logan (1888), 10 O. R. 335.— CAN. 

n. .] — Deft, was 

summarily tried before a police 
magistrate & convicted for that he did 
unlawfully keep a disorderly house, to 
wit, a common gaming-house, & 
sentenced to pay a fine of 9200 8c 
44 costs of the ct,” 8c in default of 
payment, to 4 months' imprisonment. 
The conviction having been removed 
into the Ct. of Appeal by certiorari : — 
Held : the penalty Imposed was 
beyond the statutory authority of the 


police magistrate ; & Parliament had 
not oonferrod on the ot. the power to 
amend the oonviotion by lessoning 
the amount of the fine ; & tho oon- 
viotion was quashed, but ou condition 
that no action should be brought by 
or on behalf of tho accused in respect 
of tho proceedings. — R. v. Shing 
(1910), 15 W. L. RT714 ; 20 Man. L. R. 
214.— CAN. 


o. Form of — In the alternative 

— Validity.] — The accuBod were con- 
victed “ for that they did unlawfully 
play, or look on while othors were 
playing, in a common gaming-house ” : 
— Held : the conviction was bad, upon 
the ground that the charge was double. 
& the offonce of which each accused 
was convicted was unoertain, because 
it was stated in the alternative. — 
R. v, Toy Moon (1911), 19 W. L. R. 
480 ; 1 W. \V. R. 50 ; 21 Man. L. R. 

nm . i n.lm Pne £ 7 PAN 


p, Statement of offence.] 

— A person may be convicted on a 
charge of being “ found in a common 
gaming -honso without lawful excuse ’* 
under Gaming Sc Lotteries Act, 1881, 
s. 4, although no one has been con- 
victed under the first para, of that 
sect., but it must first be found that 
the bouse was a common gaming- 
house. Where a conviction did not 
contain the words “ without lawful 
excuse ’* : — Held : an essential in- 
gredient of the offenco had been 
omitted, & the conviction must bo 
quashed. — Quick r. Cox (1902), 21 
N. Z. L. R. 584.— N.Z. 


q. Notice of appeal — Description 
of offence — Sufficiency of.] — A notice 
of appoal from a conviction for playing 
in a common gaming-house, which 
describes tho offenco for which applt. 
was convicted as “ looking on whilo 
another was playing in a common 
gaming-bouHO ** is insufficient. — R. r. 
Mah Yin (1904), 9 B. C. It. 319.— CAN. 


r. Proceedings against offender — How 
taken.] — Tho offenco of keeping a 
common gaming-house, although it 
was an offence at common law, is also 
a statutory offence under Gaming Sc 
Lotteries Act, 1881, & a person charged 
with such an offence can be proceeded 
against under the Act of 1881, that 
Act not beng inconsistent with 
Criminal Code Act, 1893. What may 
be a common gaming-house under the 
Criminal Code may not in all cases 
be a common gaming-house under the 
Act of 1881 ; & the procedure under 
the Aot of 1881 is summary, that under 
tho Code by way of indictment. The 
two Acts are not inconsistent with, but 
complementary to, ono another. — R. v . 
Eager, R. v. Sturgeon, R. v. Couni - 
han, R. v. Thomas (1903), 23 N. Z. 
L. R. 552.— N.Z. 


aa. Sufficiency of allegations & par- 
ticulars — Appeal by A.-O. — Costs of 
accused.] — Accused was charged with 
keeping a gambling-house, at premises 
known as the S. A. Club, in contra- 
vention of Law 6 of 1889, ss. 1 & 4, In 
that (a) between Jan. 9, 1918, 8c Jan. 
31, 1919, he oontinued to be a member 
of the committee of the club ; ( b ) on 
Jan. 29, 1919, bo supplied cards to 
persons playing " faro ’ in the club ; 
& ( c ) on July 10, 1918. be agreed with 
•there to guarantee the rent of the 
premises to the lessor : — Held : (1) the 
allegation that accused kept a gambling- 
house was a sufficient allegation of a 
rime 8c the particulars set out in 
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refused to interfere, the prosecution being for a 
public nuisance. — R. v. Wood (1832), 3 B. & Ad. 
657 5 1 L. J. M. 0. 93 ; 110 E. R. 240. 

Certiorari to remove indictment .] — See Crown 
Practice, Vol. XVI., p. 412, No. 2697. 


Removal of right of certiorari.] — See Crown 
Practice, Vol. XVI., p. 443, No. 3081. 

Judgment on validity of conviction — Whether 
criminal cause or matter .] — See Criminal Law, 
Vol. XIV., p. 553, No. 6288. 


Part III. — Betting and Betting Houses 


Sect. 1.— i IN GENERAL. 

309. What is betting — Whether subscription to 
sweepstake.] — R. v. Hobbs, No. 401, post. 

310. Betting or betting business — Not illegal 
ipso facto.] — Hawke v. Dunn, No. 339, post. 


Sect. 2. — OFFENCES UNDER VAGRANCY ACTS. 

Sub-sect. 1. — Betting in Open and 
Public Places. 

See Vagrancy Act, 1824 (c. 83), s. 4 ; Vagrant 
Act (Amendment) Act, 1868 (c. 52), s. 3 ; Vagrant 
Act (Amendment) Act, 1873 (c. 38), s. 3 ; & Street 
Betting Act, 1906 (c. 43), s. 2. 

311. Railway carriage — Actually conveying of 
passengers.] — Prisoner was convicted of playing 
in a certain open & public place, to wit, a carriage 
used on a railway, with an instrument of gaming : 
— Held : the conviction was bad, it not showing 
that the carriage was being used for the con- 
veyance of passengers on the line. — Re Free- 
stone (1856), 1 H. & N. 93 ; 27 L. T. O. S. 109 ; 
20 J. P. 376 ; 2 Jur. N. S. 525 ; 4 W. R. 567 ; 
156 E. R. 1131 ; sub nom . Ex p . Freestone, 
25 L. J. M. C. 121. 

Annotation : — Consd. Languish i*. Archer (1882), 10 Q. 13. D. 

44. 

312. .] — Vagrant Act (Amendment) 

Act, 1873 (c. 38), s. 3, imposes a penalty upon 
“ every person playing or betting by way of 
wagering or gaming in any street, road, highway, 
or other open or public place, or in any open place 
to which the public have or are permitted to have 
access at or with any coin, card, &c., used as an 
instrument or means of such wagering or gaming 
at any game or pretended game of chance ” : — 
Held : a railway carriage while travelling on its 
journey is within the definition of “an open & 
public place to which the public have or are per- 


mitted to have access ” in the sect. — Languish 
v . Archer (1882), 10 Q. B. D. 44 ; 52 L. J. M. O. 
47 ; 47 L. T. 548 ; 47 J. P. 295 ; 31 W. R. 183 ; 
15 Cox, 0. 0. 194, D. 0. 

Annotation : — Reid. Alrton v. Scott (1909), 100 L. T. 393. 

313. Highway — River — No conveyance speci- 
fied.] — A vagrant conviction under Vagrancy Act, 
1824 (c. 83), 8. 4, alleging that prisoner was con- 
victed, &, that he “ did play in a certain highway, 
to wit, the river Thames, with instruments of 
gaming, to wit, cards, at a game of chance,” 
following the words of the statute, is good. — 
Ex p. Grant (1857), 28 L. T. O. S. 266 ; 5 W. R. 
289. 

314. Enclosed grounds — Payment for admis- 
sion.] — Depositing a half sovereign as a bet on a 
dog race is not “ betting with a coin as an instru- 
ment of gaming at a game of chance,” within 
Vagrant Act (Amendment) Act (c. 52), s. 3. Qu. : 
whether inclosed grounds, to which persons are 
admitted on payment of a price for admission, is 
“ a place to which the public have or are permitted 
to have access ” within the sect. — H irst v. Moles- 
bury (1870), L. R. 6 Q. B. 130 ; 40 L. J. M. 0. 
76 ; 23 L. T. 555 ; 35 J. P. 229 ; 19 W. R. 246. 

Compare Nos. 331, 334, post. 

315. For recreation of workmen — Public 
not debarred.] — A colliery co. had a large field of 
30 acres, which they allowed the workmen & their 
families to use for recreation, & bowling matches. 
Strangers were also allowed to come & play there, 
& were not turned away. One day T. & others 
played at pitch & toss in the field : — Held ; they 
were liable to be convicted under Vagrant Act 
(Amendment) Act, 1873 (c. 38), s. 3, for playing 
in a place to which the public were permitted to 
have access. — Turnbull v. Appleton (1881), 45 
J. P. 469, D. C 

Annotation : — Reid. IU • Wellard (1884), 14 Q. B. D. 63. 

316. Sports ground — Athletic competition in- 
cluding horse race — Temporary adaption of ground 
for that purpose — Street Betting Act, 1906 (c. 43), 


(a) & (b) wore sufficient to enable an 
accused to defend himself, but the 
particulars in (c) were not sufficient ; 
(2) in appeals by the A.-G. under 
Act 32 of 1917, s. 100 (2), accused will 
not be awarded bis oosts of appearance 
unless be is suooosBful & can show that 
the point is one whioh materially 
atfocts him personally. — R. v. Cohen 
(1919), T. P. D. 213, — S. AF. 

PART III. SECT. 1. 

t. Meaning of " common betting - 
house.”] — For the purposes of the 
Criminal Code the term “ common 
betting-house ” is to be construed in 
aooordanoo with the definition onactod 
by s. 227, as amended 1910, its applica- 
J. — VOL. XXV. 


tion relating specially to the offence of 
keeping a disorderly house under 
Criminal Code (Amendments of 1909 
& 1913), s. 228. Under the latter seot. 
it is made an indictable offence punish- 
able by one year’s imprisonment to 
keep a disorderly house, & by reference 
to s. 227 “ a oommon betting-house 
constitutes a disorderly house. — R. v. 
Johnson (1916), 27 D. L. R. 611.— 
CAN. 

a. Engaging in the business of 
betting .) — The evidence showed that 
deft, plaoed bets for M. with G„ who 
was admittedly a bookmaker, engaged 
in tho business of betting. The bets 
made in the six months before prosecu- 
tion wore about a dosen in all. Deft. 


also made “ oredit bets ” with P., about 
twice a week, during the 6 months : — 
Held : although 44 engaging in busi- 
ness ” does not mean taking part in a 
single act, but connotes a repetition 
or series of acts, the evidence was 
ample to Justify a Jury in finding that 
tho deft, engaged in betting as a 
business, & therefore engaged in the 
business of betting. — R. v. Hynes 
Kn O. L. R. 51; 15 0. W. n! 

PART III. SECT. 2, SUB-SECT. 1. 

b. Street .] — A person, having no 
regular plaoe of business, who makes 
inking bets on tho street 
with individuals on his own behalf, &, 


P P 
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Sect . 2— Offences under Vagrancy Acts: Sub-sects. 

I, 2<fr3. Sect. 3.] 

s. 2.] — A field was being used on a particular day 
for certain mixed sports, consisting partly of foot 
races & other athletic competitions & partly of 
horse races. The field was not permanently laid 
out as a racecourse, but was only temporarily 
adapted for the purpose of horse racing for the 
particular occasion : — Held : it was not “ ground 
used for the purpose of a racecourse for racing 
with horses ” within the above sect., so as to ex- 
clude the application to it of that Act. — Stead 
v. Ackroyd, [1911] 1 K. B. 57 ; 80 L. J. K. B. 
78 ; 103 L. T. 727 ; 74 J. P. 482, D. C. 


Sub-sect. 2. — Frequenting for Purpose 
of Betting. 

317. What constitutes.] — Jones v. Scott 
(1900), cited, 100 L. T. at p. 394, D. C. 

Annotation Retd. AIrton v. Scott (1909), 100 L. T. 393. 

318. .] — By Street Betting Act, 1900 

(c. 43), s. 1, “ Any person frequenting or loitering 
in streets or public places, on begalf either of him- 
self or of any other person, for the purpose of 
.... betting ” shall be guilty of an offence : — 
Held : a person who loiters in a street for the 
propose of distributing handbills, stating that a 
third person therein named is willing to make bets 
upon the events & at the rates of odds therein 
specified, & if the recipients of the handbills will 
send to such third person written offers to bet 
accompanied by remittances of money the offers 
will be accepted, is guilty of an offence under the 
sect. — Dunning v. Swetman, [1909] 1 K. B. 
774 ; 78 L. J. K. B. 359 ; 100 L. T. 604 ; 73 
J. P. 191 ; 25 T. L. B. 302 ; 22 Cox, C. C. 93, 
D. C. 

Annotation: — Consd. It. v. Wyton (1910), 5 Cr. App. Itep. 

287. 

Compare Nos. 334, 335, post , 

319. Conviction on “second offence 99 — Prior 
offence against bye-law — Street Betting Act, 1906 

(c. 43), s. 1.] — Applt. was convicted under the 
above sect., but it was the first offence he had 
committed under that Act. He had been pre- 
viously convicted under a county council bye- 
law which provided : “ No person shall frequent 
<fc use any street or other public place either on 


behalf of himself or of any other person for the 
purpose of bookmaking or betting or wagering 
or agreeing to bet or wager with any person 99 : — 
Held: the justices were not entitled to inflict a 
fine as for a second offence, inasmuch as the second 
offence ought to be an offence under the same 
statute as that creating the original offence. — 
B. v. Stone, Ex p. Seton (1908), 99 L. T. 88 ; 
72 J. P. 388 ; 21 Cox, C. C. 053. 


Sub-sect. 3.- -Use of Instruments of 
Gaming. 

320. Current coin — Not Included.] — Persons 
tossing halfpence in the public highway, & betting 
& exchanging money upon the result of “ heads 99 
or “ tails 99 are not liable to be convicted under 
Vagrancy Act, 1824 (c. 83), s. 3, since halfpence 
are not “ instruments of gaming 99 within that 
sect. — Watson v. Martin (1804), 5 New Bep. 
120 ; 34 L. J. M. C. 50 ; 11 L. T. 372 ; 28 J. P. 
775 ; 11 Jur. N. S. 321 ; 13 W. B. 144 ; 10 Cox, 
C. C. 50. 

Annotations: — Reid. Monck Hilton (1877), 2 Ex. D. 

268 ; It. v. O’Connor & Brown (1881), 45 L. T. 512. 

321. -.] — Hirst v. Molesbury, No. 
314, ante. 

322. Pari-mutuel — Included.] — Applts. were 
convicted under Vagrant Act (Amendment) Act, 
1808 (c. 52), s. 3, on evidence from which it 
appeared that they were the proprietors of a 
machine called a “ pari-mutuel.” The machine 
had on it numbei-s, beside each of which were 
three holes, & behind these holes were figures, 
which, by a mechanical contrivance, were made 
to shift on the turning of a key, so that any 
number from 0 to 999 would be exhibited behind 
these holes. On the top of the machine was the 
word “ total,” & beside it were holes in which 
could be exhibited, in a similar manner, figures 
shifting on the turn of the key. Applts. took 
this machine to a racecourse, & appropriated each 
of the numbers to designate a particular horse 
about to run a race. Any person who wished 
to bet on a particular horse deposited with applts. 
half-a-crown, & received a ticket with the number 
appropriated to the horse ; & applts., by a turn 
of the key, altered the figures, increasing the sum 
indicated alongside of that number by one ; & 
the same turn of the key increased the figures 


if ho loses, pays the bets himself, is 
not a loose, idle, or disorderly person 
or vagrant within Criminal Code, 
e. 238 (1).— R. v. Ellis (1910), 1 
O. W. R. 195 ; 20 O. L. R. 218.— CAN. 


PART III. SECT. 2, SUB-SECT. 2. 
e. ** Frequenting <& using** — Mu- 
nicipal bye-law.}— Held : a bye-law 
made by P. municipal council, which 
provided that no person shall frequent 
& use any street or other public place 
on behalf of himself or any other person 
for the purpose of bookmakmg or 
betting or wagering or agreeing to bet 
or wager with any person, or paying or 
receiving or settling bets was within the 
power conferred by Municipal Corpn. 
Act, 1906, s. 179, (10)(a) Sc (52), Sc was 
reasonable & therefore valid. — Myers 
v. Condon (1920), 22 W. A. L. R. 30.— 
AUS. 

.) — Davies e. Jeans 

6 F. (Ct. of Seas.) 37 ; 41 Sc. L. 
; 11 S. L. T. 790, J.— SCOT. 



PART III. SECT. 2, SUB-SECT. 3. 

320 i. Current coin — Not included .] — 
The expression “ instrument of gam- 
ing,” as used in Bombay Act IV. of 
1887, s. 12, as amended by Bombay 
Act 1 of 1890, means an implement 
devised or Intended for that purpose. 
A coin is not such an instrument. — 
R. v. Govind (1891), I. L. R. 16 Bom. 
283.— IND. 

e. Totalizator machine .) — An in- 
formation was laid against reap. B. as 
secretary of the H. V. Racing Club for 
unlawfully using a totalizator machine 
during a race meeting on the club’s 
racecourse. The race club was in- 
corporated under Cos. Act, 1893, Sc 
horse -racing was included among the 
objects for which the co. was formed. 
There were, however, many other 
pursuit which the oo. was authorised 
to carry on, Sc the profits of the co., 
which were in fact made up from the 
earnings of the totalisator machine, 
were distributed in dividends : — Held : 
the main object of the co. not being 


the promotion of horse -raoing & the co. 
not being bond fide established for that 
purpose, the use of the totalisator 
machine was illegal under 47 Viet. 
No. 26 . — Cohen v. Berry (1899), 1 
W. A. L. R. 164.— AUS. 

f. .] — Day v. Cloete (1887), 5 

S. C. 139.— S. AF. 

g. Any article used as means of 
wagering.) — Any article which is in 
fact used as a means of wagering comes 
within the definition of ” an instrument 
of gaming,” even though it may not 
have been specially devised or intended 
for that purpose. — R. v. Kanji Bhimji 
(1892), I. L. R. 17 Bom. 184.— IND. 

h. Cowries. 1 — Cowries may be treated 
as Instruments of gaming where they 
are used as counters or as a means to 
carry on gaming. — R. v. Makund Ram 
( 1897), I. L. R. 25 Calo. 432.— IND. 

k. .] — R. v. Bhaooi Lal (1920), 

I. L. R. 42 All. 470.— IND. 

l. Books — Kept for recording wagers.) 
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beside “ total " by one. When the race had been 
run the holders ox tickets with the number of the 
winning horse had divided among them the 
amount of all the half-crowns deposited, less 
10 per cent., which applts. retained as proprietors 
of the machine : — Held : the machine was an 
instrument of gaming within the statute, & 
applts. had been rightly convicted. — Tollett v. 
tSeomas (1871), L. R. 6 Q. B. 614 ; 40 L. J. M. 0. 
209 ; 24 L. T. 608 ; 35 J. P. 359 ; sub nom, R. 
v . Wolverhampton JJ., Tollett & Lyshon v. 
Thomas, 19 W. R. 890. 

See, further. Part II., Sect. 1, sub-sect. 2, E., ante . 

323. Betting slips — Whether included.]— -In 

order to convict under Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, of the offence of playing 
or betting by way of wagering or gaming, m a 
public place, with a coin, card, token, or other 
article used as an instrument or means of wager- 
ing or gaming, it is necessary to allege & prove 
that deft, was guilty of wagering or gaming at 
some game or pretended game of chance. — 
Ridgeway v . Farndale, [1892] 2 Q. B. 309 ; 61 

L. J. M. C. 199 ; 07 L. T. 318 ; 50 J. P. 697 ; 41 
W. R. 128 ; 8 T. L. R. 690 ; 17 Cox, 0. C. 561, 
D. C. 

324. bookmaker betting on 
horse races in a public place, & receiving slips 
of paper recording the bets & the money, does 
not commit an offence, within the Vagrancy Act, 
1824 (c. 83), as amended by Vagrant Act (Amend- 
ment) Act, 1873 (c. 38), of betting by way of 
wagering with tokens at a game of chance. — 
Lester v. Quested (1901), 85 L. T. 487 ; 66 
J. P. 54 ; 50 W. R. 207 ; 20 Cox, C. 0. 00, D. C. 

325. Game in which used — Must be game of 
chance.] — Ridgeway v. Farndale, No. 323, 
ante . 


Sect. 3.— OFFENCES AGAINST BYE-LAWS. 

326. Bye-law against betting in public place — 
Validity — Municipal Corporations Act, 1882 (c. 50), 
s. 23.] — The above sect, empowers the council of 
a borough to make bye-laws “ for the good rule 
& government of the borough, & for prevention 
& suppression of nuisances not already punish- 
able by virtue of any Act in force throughout the 
borough.” 

A bye-law made under the above sect, pro- 
hibited, under a penalty, any person from fre- 


quenting & using any street or other public place 
within the borough for the purpose of Dookmaking 
or betting : — Held : the bye-law was one which 
could properly be made for the good rule & govern- 
ment of the borough, & was, therefore, valid. — 
Burnett v . Berry, [1896] 1 Q. B. 641 ; 05 L. J. 

M. 0. 118; 74 L. T. 494; 00 J. P. 375; 44 
W. R. 512 ; 12 T. L. R. 302 ; 40 Sol. Jo. 459 ; 
18 Cox, C. 0. 325 ; on appeal, 00 J. P. 550, 0. A. 

Annotations : — Folld. Godwin v. Walker (1896), 12 T. L. R. 

367 : Jones v. Walters (1898), 78 L. T. 167 ; White v. 

Money, [1899] 2 Q. B. 84 ; Thomas v. Sutters, L1900] 

1 Ch. 10. Rflfd. Teale v. Harris (1896), 60 J. P. 744 ; 

Kitson v. Ashe, [1899] 1 Q. B. 426 ; Sutton Harbour 

Improvement Co. v. Foster (1920), 123 L. T. 549. 

827. *.] — A bye-law made by 

the London County Council provided that “ no 
person shall frequent & use any street or other 
public place, on behalf either of himself or any 
other person, for the purpose of hookmaking or 
betting, or wagering, or agreeing to bet or wager, 
with any person, or paying or receiving, or settling 
bets ” : — Held : (1) this bye-law was within the 
power conferred by the above sect, (applied to 
County Councils by Local Government Act. 
1888 (c. 41), s. 10, to make bye-laws for the “ good 
rule & government ” of the county ; (2) it was 
not repugnant bo Metropolitan Streets Act, 1807 
(c. 134), s. 23, & was reasonable & therefore valid. 
— Thomas v . Sutters, [1900] 1 Ch. 10 ; 09 L. J. 
Ch. 27 ; 81 L. T. 409 ; 48 W. R. 133 ; 10 T. L. R. 
7 ; 44 Sol. Jo. 24 ; 19 Cox, C. C. 418 ; 63 J. P. 
Jo. 724, C. A. 

Annotations: — As to (1) Folld. Hickey v. Hay (1900), 65 

J. P. 232. Refd. Sutton Harbour Improvement Co. v. 

Foster (1920), 123 L. T. 549 

328. .] — A bye-law that “ no 

person shall frequent & use any street or other 
public place, on behalf either of himself or of any 
other person, for the purpose of bookmaking or 
betting or wagering, or agreeing to bet or wager 
with any person, or paying or receiving or settling 
bets,” was held valid in Thomas v. Sutters, No. 327, 
ante, when made by the London County Council 
as applicable to London : — Held : that the bye- 
law was valid when made by a county council 
as applicable to a rural district. — Hickey v . Hay 
(1900), 65 J. P. 232 ; 17 T. L. R. 52, D. C. 

329. Local Government Act, 1882 

(c. 41), s. 16.] — A bye-law made by a county 
council for the “ good rule & government ” of the 
county, under the above sect., that “ No person 
shall frequent any street or public place, & use the 
same for the purpose of betting, or wagering, or 


— Accused was partner in a shop 
at S., in which he carried on a 
8atta, or wagering business. The 
wagers were made with regard to the 
last unit of the figures denoting the 
prices for which opium was sold at 
O. on a given day. Information as to 
these sales was reoeived by telegraph 
from O. The firm kept books in which 
the wagers were recorded : — Held : the 
bookB kept by the firm for the purpose 
of recording the wagers were ‘‘instru- 
ments of gaming.*' — R. v. Tribho- 
V and as Bbubhukandas (1902), I. L. R. 
26 Bom. 533.— IND. 


m. .] — Hyde t?. O'Connor 

(1893), 11 N. Z. L. R. 723.— N.Z. 


n. .] — Barnett & Grant e. 

Campbell (1902), 21 N. Z. L. R. 484. — 

N.Z. 


o. Little horses."]— Accused played 
a game of sham horse-raoing known 
as “ little horses ” by means of a 


machine. Which horse won was a 
pure matter of chance. The public 
staked their money on any of the 
horses before the machine was started. 
Accused appropriated all the stakes, 
returning four times their stakes to 
those who had staked their money on 
the winning horse. The game was 
played in the compound of the S. Press 
co n sist in g of an open spaoe of land 
without any fence situated one oubit 
from the bazar. There was no 
evldenee that the owner ever gave or 
refused permission to any one to come 
on his compound or that any one asked 
his permission to do so, or that any one 
was prevented from doing so by him : — 
Held: accused was rightly oonvioted 
under Bengal Gambling Act, 1867, 
s. 11. — Hari Singh v. Jadu Nandan 
Singh (1904), I. L. R. 31 Calc. 542.— 
IND. 

p. Pakapoo tickets.) — P&kapoo tiokets 
are instruments of gaming for the 


purpose of Gaming Aot, 1908, s. 7. 
— Ah Lejm v . Holmes, [19231 N. Z. 
L. R. 102.— N.Z. 


q. Implements for cordsharpinq — 
Being found in possession of- — Public 
place — Railway platform .} — The plat- 
form of a railway Btation is a “ public 
plaoe " within the meaning of Pre- 
vention of Gaming (Scotland) Act. 
1869, s. 3. — Woods v. Lindsay, [19101 
S. C. (J.) 88: 47 So. L. R. 774 ; 2 
S. L. T. 68 6 Adam, 294.— SOOT. 


r. Packs of cards .) — R. v. Hill- 

- / * aoa\ w n r ova a aw 


PART 111. SECT. 8. 

s. Bye-law against betting in street or 
public place — Private land frequented by 
public.) — Appct. was oonvioted under 
a municipal bye-law which made it an 
oflenoe, to frequent & use any street 
or public plaoe for the purpose of bet- 
ting. The plaoe in question, although 
F F 2 
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Sect, 3 . — Offences against bye-laws. Sect, 4 : Sub 
sect. 1, A.] 

agreeing to bet or wager with any person either on 
behalf of himself or any other person,’* is not ultra 
vires or invalid, & it is not necessary, in order to 
obtain a conviction under it, that evidence should 
be given that there was annoyance to passengers 
& other persons. — Jones v. Walters (1898), 78 
L.T. 107 ; 62 J. P. 374 ; 14 T. L. R. 205 ; 19 
Cox, C. C. 1, D. C. 

Annotation Apld. White v, Morley, [1890] 2 Q. B. 34. 


380. Metropolitan Streets Act, 1867 

(c. 134), s. 23.] — A bye-law made by the London 
County Council provided that no person should 
frequent & use any street or other public place 
for the purpose of betting, under a penalty. By 
the above sect., any three or more persons 
assembled together in any part of a street for the 
purpose of betting shall be deemed to be obstruct- 
ing the street, & each of them shall be liable to a 
penalty : — Held : the bye-law was not repugnant 
to the above sect., & was valid. — White v. 
Mobley, [1899] 2 Q. B. 34 ; 68 L. J. Q. B. 702 ; 
80 L. T. 701 ; 03 J. P. 550 ; 47 W. R. 583 , 15 
T. L. R. 300 ; 43 Sol. Jo. 511 ; 19 Cox, C. C. 
345, D. 0. 

Annotation* .--Apprvd. Thomas r. Sutters, [1900] 1 Cb. 
10. Reid. Scottr. Pilliner (1904), 68 J. P. 518 ; Sutton 
Harbour Improvement Co. v. Foster (1920), 123 L. T. 
540. 


street or public place “ for the purpose of selling 
or distributing any paper or written or printed 
matter devoted wholly or mainly to giving infor- 
mation as to the probable result of races, steeple- 
chases, or other competitions”: — Held: the bye- 
law was unreasonable & could not be supported. 
— Scott v. Pilliner, [1904] 2 K. B. 855 ; 73 
L. J. K. B. 998 ; 91 L. T. 058 ; 08 J. P. 618; 
53 W. R. 284 ; 20 T. L. R. 002 ; 2 L. G. R. 1018 ; 
20 Cox, C. C. 731, D. C. 

Annotation Mentd. A.-G. v, Hodgson, [1922] 2 Ch. 429. 

384. “ Frequenting 99 — How constituted.] — A 

bye-law prohibited the frequenting of a public 
place for the purpose of betting. By the definition 
sect, of the bye-law a public place included ( inter 
alia) any open space to which the public had access 
for the time being. Applt. attended at an athletic 
ground to which the public had access on payment 
of an entrance fee, & made bets there : — Held : 
the word “ frequenting 99 meant being sufficiently 
long in the place to effect the object aimed at, 
namely, to bet, & the athletic ground was a 
“ public place ” notwithstanding that a payment 
had to be made to gain admission. — Airton v, 
Scott (1909), 100 L. 1. 393; 73 J. P. 148; 25 
T. L. R. 250 ; 22 Cox, C. C. 10, D. O. 

335. Evidence to prove — Whether pre- 
vious conduct admissible.] — Whickham v. Ashe 
(1897), 41 Sol. Jo. 211. 


331. Private Act.] — A local Act 

empowers the corpn. of M. to make “ such bye- 
laws as they may think fit for the prevention of 
betting .... in the public streets .... & 
other places of public resort within the borough.” 

The corpn. made a bye-law that 4 4 any person 
who shall frequent A use any street .... or 
other place of public resort within the borough 
.... for the purpose of bookmaking or betting 
.... shall be liable to a penalty.” 

Applt. used for the purpose of bookmaking an 
uninclosed piece of private ground within the 
borough, bounded by streets. Bookmakers & 
other persons habitually used the ground for 
betting, but without permission from the owner. 
Applt. & the other bookmakers conducted their 
business in an orderly manner, & caused no 
nuisance, annoyance, or obstruction. Applt. was 
convicted under the bye-law : — Held (1) the bye- 
law was within the power given by the Act, & 
was valid ; (2) as the ground was in fact habi- 
tually used by the public, it was a 44 place of public 
resort,” within the meaning of the bye-law; & 
applt. was rightly convicted. — Kitson v. Ashe. 
[1899] 1 Q. B. 425 ; 08 L. J. Q. B. 280 ; 80 L. T. 
323 ; 03 J. P. 325 ; 15 T. L. R. 172 ; 19 Cox, C. C. 
2o7, D. C. 

, 332- — — .]— Godwin v. Walker (1896). 

12 T. L. R. 367 ; 40 Sol. Jo. 481 ; 00 J. P. Jo! 
308, D. C. 

333. Bye-law against distribution of betting 
literature — In public place— Whether valid.]— A 

bye-law made by a county council imposed a 
penalty on any person frequenting & using any 


336. Whether annoyance to passers- 

by necessary.] — Jones v, Walters, No. 329, ante . 
See, also, Sect. 2, sub-sect. 2, ante. 


Sect. 4.— OFFENCES UNDER BETTING ACTS. 

Sub-sect. 1. — What is a Betting House 
or Place. 

A. In General. 

See Betting Act, 1853 (c. 119), ss. 1, 3 ; Betting 
Act, 1874 (c. 15). 

Premises from which coupon competitions con- 
ducted.] — See Part VI., Sect. 1, post. 

337. General rule.] * — (1) In order to support a 
conviction under Betting Act, 1853 (c. 119), s. 3, 
for unlawfully using a house, room or place for 
the purpose of betting with persons resorting 
thereto, it is unnecessary that there should be 
evidence of such house, room or place having been 
opened & kept or used previously to the occasion 
in question for the purpose of such illegal betting 
as is forbidden by sect. 1 ; in other words, the 
illegal user forbidden by sect. 3, is not necessarily 
of a house, room or place which is already a com- 
mon nuisance & a common gaming house under 
sects. 1 & 2. It is also immaterial that the 
principal user of the house, room, or place is for 
a legitimate object if in fact it is also used for the 
prohibited purpose. 

(2) The term 44 place ” in sect. 3, does not 
necessarily mean one particular spot, but may 


private land was in fact frequented by 
the public, who were present in large 
numbers when the betting took place : 
— HeW : a public place. — Ex p. Brian 
(1 9 02), 2 §. R. N. 8. W. 125 ; 19 
N. S. W. W. N. 123.— AUS. 

t. Bye-law restricting operations of 
bookmakers on racecourse — Made by 


committee of racing club — Validity .) — 
Col^n v. Miller, [1906] V. L. R. 622. 


pose of bookmaking, contrary to a 
bye-law of the oity : — Held : the bye- 
law was good. — Conriok v. Johnson 
(1902), 22 N. Z. L. R. 704.— N.Z. 

. “v — bookmaking — In b. — — — — .] — Davies v, 

WM chaiged Jeans (1904), 6 F. (Ct. of Sess.) 87 ; 
baring frequented & used a 41 Sc. L. R. 426 ; 11 8. L. T. 790, J.— 
street in the oity of W. for the pur- SOOT. 


*• Bye-law 
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include a place extending over a considerable 
area of ground. Such ]dace need not be bounded 
by a definite line, but it cannot be of unlimited 
extent, & is to be confined to the area occupied 
by the persons congregated together & resorting 
to it ; & such place is further to be limited to a 
space upon which, if anyone carried on business 
there as a betting man, he might fairly & reason- 
ably be said to be carrying on such business in 
the immediate presence of the persons resorting 
to such space. The bar-room of a public-house 
is a “ place ” within sect. 3 &, semble , user of a 
bar-room is user of a “ house ” for the purpose 
of the sect. 

(3) For the purposes of illegal user within sect. 3, 
it is not necessary that the delinquent should re- 
main stationary in the place so used ; he may use 
the place by moving about within its area. — 
It. v . Preedy (1888), 17 Cox, C. C. 433. 

Annotations A s to (2) Apld. Hawke v. Dunn, [1897] 1 

Q. B. 579 ; R. v. Humphrey, [1898] 1 Q. B. 875. Conid. 

Powell v. Kempton Park Racecourse Co., [1899] A. C. 

113. 

338. -.] — Thwaites v. Coulth waite, 

No. 1(57, ante . 

339. .] — (1) Any area of inclosed ground, 

covered or uncovered, which is known by a name 

.or capable of reasonably accurate description, to 
which persons from time to time or upon any 
particular occasions or occasion resort, & who may 
properly be described as resorting thereto, used 
by a professional betting man for the purpose of 
exercising his calling & betting with such persons 
or for the purpose of carrying on a ready money 
betting business, may be a “ place ” within 
sect. 3 of Betting Act, 1853 (c. 119). 

(2) Metes & bounds are not essential, & it is 
immaterial whether the bookmaker remains upon 
one particular spot within the area or moves 
about within that area from one spot to another. 
Each case must depend & be decided upon its 
own particular circumstances. 

(3) The law does not forbid betting itself, nor 
is the business or avocation of a bookmaker 
necessarily illegal. That which the Legistature 
has forbidden, & which it has pronounced to be 
illegal, is the use by those who make a trade & 
business in betting of any place for the purpose 
of betting with persons resorting thereto or for 
the purpose of receiving, either themselves or by 
any other person, any money or valuable thing 
as the consideration for a bet or bets on the event 
of any horse race, etc. 

(4) Upon the occasion of a race meeting about 
one thousand persons, including resp., a book- 
maker & professional betting man, were admitted 
to a £1 stand known as Tattersall’s ring. Tatter- 
sail’s ring was inclosed by an iron fence breast 
high, & about forty yards long by thirty yards 
broad, & was owned by a limited co. Resp. 


invited all persons about him to bet with him, & 
certain persons did so, each being required to pay 
in advance to resp. a deposit of the money for 
which they had respectively backed the horse. 
Resp. did not confine himself to any one fixed 
spot or locality, he had no stool, box, umbrella, 
nor anything of a similar character to denote 
the precise spots at which from time to time he 
was carrying on his betting operations, but moved 
about the ring at his will, shouting out the odds 
& making his bets in various parts of it. After 
each race, resp. paid to each backer the bets they 
had respectively won : — Held : the ring was a 
“ place ” within sect. 3 of the Act. — Hawke v . 
Dunn, [1897] 1 Q. B. 579; 60 L. J. Q. B. 364; 
76 L. T. 355 ; 61 J. P. 292 ; 45 W. R. 359 ; 13 
T. L. R. 281 ; 41 Sol. Jo. 351 ; 18 Cox, C. G. 
543, D. C. 

Annotations : — As to (1) Held. Mclnaney v. Hildreth, [1897] 
1 Q. B. 600. As to (3) Consd. Powell v. Kempton Park 
Racecourse Co., [1899] A. O. 143. As to (4) Apld. R. v. 
Humphrey, 11898] 1 Q. B. 875. Overd. Powell v. Kempton 
Park Racecourse Co., [1899] A. C. 143. Befd. Belton 
v. Bushy (1899), 68 L. J. Q. B. 859 ; Brown v. Patch 
(1899), 63 J. P. 421 ; Buxton v. Scott (1909), 100 L. T. 
390. 


340. -.] — Powell v. Kempton Park Race- 

course Co., No. 358, post. 


341. Question for jury.] — Localisation, 

for the purposes of Betting Act, 1853 (c. 119), is 
a question of fact for the jury. — R. v. Fisher & 
Grout (1913), 9 Or. App. Rep. 164, C. C. A. 


342. Definite area in park — Habitually used.] — 

The habitual use of a spot in a public park for the 
receiving of deposits, to return a larger sum on 
the contingency of a particular horse winning a 
race, is not the using of a “ place ” for such pur- 
pose, within Betting Act, 1853 (c. 119), s. 1. — 
Doggett V. CITTERNS (1865). 19 C. B. N. S. 765 ; 
5 New Rep. 376 ; 34 L. J. 0. P. 159 ; 12 L. T. 
355 ; 29 J. P. 149 ; 11 Jur. N. S. 243 ; 13 W. R. 
390 ; 144 E. R. 987, Ex. Ch. 


Annotations : — Difltd. Shaw v. Morlcy (1868), L. R. 3 Exoh. 
137 ; Eastwood r. Miller (1874), L. R. 9 Q. B. 440 ; 
Haigh n. Sheffield Corpn. (1874), L. R. 10 Q. B. 102. 
Consd. Gallaway v. Maries (1881), 8 Q. B. D. 275. Distd. 
R. r. Preedy (1888), 17 Cox, C. C. 433. Consd. Liddell 
v. Lofthouse, [1896] 1 Q. B. 295 ; Hawke v. Dunn, [1897] 
1 Q. B. 579 ; Mclnaney v. Hildreth, [1897] 1 Q. B. 600. 
Befd. Bows r. Fenwick (1874), L. R. 9 C. P. 339 ; 
Thwaites v. Coulthwaite, £1 890 j 1 Ch. 496 ; Powell v. 
Kempton Park Racecourse Co., [1899] A. C. 143. 


343. Inclosed sports ground — Public admitted on 
payment.] — (1) Applt. was the occupier of a cer- 
tain inclosed grounds in which a pigeon shooting 
match between two persons for £10 a side, & after- 
wards a foot race, took place, & into which the 
public were admitted on payment of money. 
The persons who were admitted into the grounds 
made bets with each other both on the pigeon 
shooting match & on the foot race : — Held : the 
grounds were a “ place,” & they were kept & 
used by applt. for the purpose of betting within 
Betting Act, 1853 (c. 119) s. 3. 


PART III. SECT. 4, SUB-SECT. 1.— A. 

343 i. Inclosed sports around — Public 
admitted on payment .] — Clark v. 
Dykes (1906), 8 F. (Ct. of Seas.) 43 ; 
43 So. L. R. 389 ; 13 S. L. T. 842, J.— 

SCOT. 

o. .] — Held : a space of ground 

enclosed by walls, but not roofed 
in. which was entered by a door 
with a look Sc which was fitted up 
as a quoitlng-ground, but was used 

E rlmarlly as a place for conducting 
ettlng transactions, was a “ place r ’ 
used as a betting-house within Burgh 


Police (Scot.) Act, 1892, s. 407.— 
Flannaoan v . Hill (1904), 7 F. (Ct. of 
Hess.) 26; 42 Sc. L. R. 224 ; 12 S. L. T. 
588, J.— SOOT. 

d. Street.] — A street or part of a 
street in conjunction with a house 
abutting on it is not a “ place ” within 
Police Offences Act, 1890, ss. 49 Sc 51.— 
Gleeson v. Adams (1894), 20 V. L. R. 
229.— AUS. 

t. What included in term — 

Sports ground .] — Betting took place on 
enolosed ground on which foot-races 
were being run Sc for admission to which 


a charge was made. The ground was 
registered as a sports ground under 
Police Offences Act, 1915, Sc Local 
Government Act, 1915 : — Held : the 
ground came within the definition of 
“ street ” in Police Offences Act, 1915, 
8. 106. — McCann r. Butcher, [1917] 
V. L. R. 548.— AUS. 

f. .] — Held: recreation 

grounds, enclosed by a high paling 
with two gates, to which the publio 
were admitted at a charge of 8a. for 
each person on days when races were 
being run were not a “ street *' within 
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(2) To show that such a 41 place ” was “ used 
or permitted to be used ” for the purpose of bet- 
ting, it is not necessary that the betting should be 
the only or the primary object of the persons 
permitted to use it. It is sufficient if it be used 
or permitted to be used for betting as well as any 
other purpose. — Eastwood r. Miller (1874), 
L. R. 9 Q. B. 440 ; 43 L. J. M. C. 139 ; 30 L. T. 
716 ; 38 J. P. 647 ; 22 W. R. 799. 

Annotations : — A 8 to (1) Conid. Hawke v. Dunn, [1897] 1 
Q. B. 579. Reid. Haigh v. Sheffield Corpn. (1874), L. R. 
10 Q. B. 102 : Oldham t>. Ramsden (1875), 32 L. T. 825 ; 
Gallaway v. Maries (1881), 8 Q. B. D. 275 ; R. v. Cook 
(1884), 13 Q. B. D. 377 ; Snow v. HiU (1885), 14 Q. B. D. 
588 ; R. t>. Preedy (1888), 17 Cox, C. C. 433 ; Thwaites 
v. Coulthwaite, [18961 1 Ch. 496 ; Powell v. Rempton 
Park Racecourse Co., [1899] A. C. 143 ; Saffery v. Mayer 
(1900), 70 L. J. Q. B. 145. 

344. .] — Haigh v. Sheffield Town 
Council, No. 369, post 

345. Garden common to houses.] — Deft, 
was convicted of unlawfully using a yard & 
garden ground at the back of 187, Q. Street, W., 
& of the adjoining messuages, for the purpose of 
betting with persons resorting thereto. It was 
proved that the premises, 187, Q. Street, were at 
the time in question occupied by deft.’s father, 
who carried on a fruiterer’s business there. The 
premises were in the middle of a row of eight 
other similar small houses, each of them having 
a front door opening into Q. Street. This row 
of houses backed on to a piece of inclosed land 
which formed a common yard & garden ground 
for the whole row, & the same piece of land was 


crossed by a footpath which ran immediately 
behind the row of houses & upon which path the 
back doors of the premises opened. Upon the 
garden ground behind No. 187 was some shedding, 
which was also occupied by deft.’s father. The 
grounds at the back of this row were approached 
from Q. Street by an entry at the side of No. 187. 
Evidence was given that on July 12, thirty-nine 
persons were seen to go up this entry between 
1 & 1.45 p.m., & about 3 p.m. a bet was made 
with deft., who was sitting against the wall in 
the garden behind the house. On July 13, 
seventy-two persons were seen to go up this entry 
beteeen 1 & 2.15 p.m., & deft, was seen to come 
down the entry & a bet was made with deft, on 
that day in the yard at the rear of the house. 
On July 14, between 1 & 1.50 p.m., fifty persons 
were seen to go up the entry, & a bet was made 
with deft. & he paid the winnings of a bet made 
the day before. On each of these days some 
person was seen to be keeping a look out : — Held : 
there was evidence of “ resorting ” & “ user ” 
within Betting Act, 1853 (c. 119), & there was 
evidence that deft, used a “ place ” within the 
Act. — R. v . Russell (1905), 69 J. P. 247, 0. C. R. 

846. Unlnclosed ground — Free access by public.] 

— Resp. was in the habit of going to a 
certain piece of ground, which was bounded on 
one side by a boarding & on two other sides by 
stays supporting the hoarding, for the purpose 
of betting with persons resorting thereto : — Held : 
the piece of ground was a “ place ” within Betting 
Act, 1853 (c. 119), s. 3, & resp. ought to have 
been convicted under that sect. — Liddell v. 


Glasgow Police (Further Powers) Act, 
1892, s. 3 . — Young v. Neilson (1893), 
20 R. (Ct. of Sees.) 62 ; 30 Sc. L. R. 
640 ; 1 S. L. T. 32, J. — SCOT. 

g. Passage within build- 

ing .] — A passage, within a building, 
formed the entry to two dwelling- 
houses constituting the lower story of 
the building. The passage was com- 
pletely closed at the back, 6c at the 
entrance from the street had a door 
which was open during the day but 
was generally closed at night : — Held : 
the passage was a “ street ” within 
Street Betting Act, 1906, ss. 1 & 3.— 
Vallance r. Campbell, [1909] S. C. 
(J.) 9 ; 46 Sc. L. R. 239 ; 16 S. L. T. 
635.— SCOT. 

h. Strip of ground .] — 

Under Street Betting Act, 1906, it is 
an offence to loiter in " streets ” for 


(Ct. of Sees.) 39 ; 33 Sc. L. R. 722 ; 
3 S. L. T. 244, J.— SCOT. 

m. Loitering for purpose of 

betting .] — A bookmaker’s clerk used a 
motor car for the purpose of collecting 
betting slips from sub-agents. While 
being driven in the car, which had 
slowed down in ro unding a street 
corner within a burgh, he was handed 
from the pavement a packet of betting 
slips : — Held : he was not “ loitering ” 
in a street for the purpose of betting. — 
Williamson v. Wright, [1924] S. C. 
(J.) 57.— SCOT. 

n. Steps leading from street to 
house.] — The word “place” in Police 
Offences Act, 1890 (No. 1126), s. 49, 
Includes the steps leading into a house 
from the street. — R. v. Duncan (1896), 
21 Y. L. R. 438.— AUS. 


betting purposes, “ street ’* being 
defined as including a “ public passage. ” 
A small strip of ground which belonged 
to a railway co., forming a recess in the 
road which led to a station, 6c giving 
direct access to the platform, open at 
the road end, but closed at the plat- 
form end by a sliding door which only 
opened In times of extra traffic : — 
Held : not to be a public passage. — 
Lang v. Walker, [1910] S. c7(j3 41 ; 
47 Sc. L. R. 162 : 2 8. L. T. 462 ; & 
Adam, 180.- SOOT. 

k. — — Betting from private ground 
— Over fence.}— A bookmaker, stand- 
ing on private ground, separated by 
a fence from a street, engaged in bet- 
ting with a person in the street by 
extending his arm over the fenoe 6c 
receiving a betting slip & money : — 
Held: the betting transaction took 
place in the street, & the bookmaker 
had been rightly convicted under Burgh 
Police (Scotland) Ant, 1903.— Queen 
v . Wilson, [1910] 8. 0. (J.) 62.-icOT. 

l. — — “ Assembling together ” for 
purposes of betting— -what constitutes.] 
— Bonnar e. Walker (1896), 23 R. 


o. Saddling paddock — Access by public 
on payment. J— -W. a bookmaker made 
bets under a tree in the saddling 

E addock at R. The paddock was a 
irgo enclosure to which the public 
have access on payment : — Held : he 
was rightly convicted under the 
Betting Houses Suppression Act, s. 3, 
of using a place, etc. — Potter v. 
Moss, Ex p. Westbrook (1897), 18 
N. 8. W. L. R. 169 ; 13 N. S. W. W. N. 
207.— AUS. 

p. Lane or private right of way .] — 
The applt. used for the purpose of 
betting with persons who resorted 
thereto a lane or private right of way 
opening from a street from which there 
was access to certain bookmakers' shops 
which fronted an adjoining street : — 
Held : the lane was a “ place ” within 
Betting Houses Suppression Act, s. 3. — 
Potter e. Thomas U898), 19 N. S. W. 
L. R. 170 i H N. 8. W. to. N. 170.— 
AUB* 

q. — A bookmaker oarried on 

his business standing in a lane or right 
of way which led from a street to 
the back entrance of some houses 


facing the street. The lane was open 
to the public at all times & the part 
in which the bookmaker stood was a 
cul-de-sac branching off from the main 
passage : — Held : neither the lane nor 
any part of it was a place UBed by the 
bookmaker for the purposes of betting 
within Games, Wagers, & Betting 
Houses Act, 1902, ss. 17 & 19. The 
“ place ” used if it is not a house, office 
or room must be some specific area of 
land which is in actual occupation of 
deft., or some person by whose per- 
mission he makes use of it. Deft.’s 
occupation must be differentiated by 
some object of such a nature that its 
use involves exclusive occupation of 
some portion of the area or by some 
structural or natural boundaries. — 
Prior v. Sherwood (1906), 3 C. L. R. 
1054.— AUS. 

r. .] — Bookless v. Buck, [1922] 

St. R. Qd. 88.— AUS. 

>. Movable chattel.] — A movable 
chattel may constitute a “place ” 
within Police Offences Act, 1800, s. 49, 
by reason of tho fact that it may 
temporarily appropriate a piece of 
ground for the purpose of betting 6c 
whether there has or has not been such 
an appropriation is for the justices to 
determine. — O’Donnell v. O’Brien 
(1899), 24 V. L. R. 673.— AUS. 

t. Stairs db passage.) — Evidence was 
given by two constables that they 
made bets with deft. 6c had seen him 
taking bets on the stairs leading to a 
club : — Held : the passage was a place 
used “ for the purpose of bets being 
made therein between persons resort- 
ing to the place ” 6c was therefore a 
common betting-house. — R. v. Gutman 
(1904), 7 W. A. L. R. 35.— AUS. 

a. —.}—Held : the words " any 
house, bunding, room, or place ” in 
Edinburgh Muniolpal 6c Police Act, 
1879, s. 284, did not Cover a common 
passage leading to a common stair.— 
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LOFTHO0SB, [1896] 1 Q. B. 295 ; 65 L. J. M. C. 
64 ; 74 L. T. 139 ; 60 J. P. 264 ; 44 W. E. 349 ; 
12 T. L. E. 200 ; 40 Sol. Jo. 278 ; 18 Cox, C. C. 
249, D. C. 

Annotations: — Folld. R. v. Humphrey, [1898] 1 Q. B. 875. 
aid. PowoU v. Kempton Park Racecourse Co., [1899] 
A. O. 143. Reid. Thwaltes v. Coulthwaite. [1896] 1 Ch. 
496; Hawke «. Dunn, [1897] 1 Q. B. 579 ; Mclnaney 
v. Hildreth, [1897] 1 Q. B. 600 ; Brown v. Patch, [1890] 
1 Q. B. 802 ; Saflery v . Mayer (1900), 70 L. J. Q. B. 145. 

347, -.] — Besp., a professional book- 

maker, was charged with using a certain place 
called “ The Pit Heap ” for the purpose of betting 
with persons resorting thereto upon contingencies 
concerning horse races. The Pit Heap was a 
piece of ground, comprising about one-eighth of 
an acre, bounded by various buildings & hoard- 
ings & a row of posts & a road. It was occa- 
sionally occupied by shows, for which rent was paid 
to the owner ; otherwise the public had free access. 
On the day in question no one was in personal 
charge of it. On that day the Lincolnshire 
Handicap was run. In the morning a crowd 
began to assemble on the Pit Heap, & soon after- 
wards applt. came on to the ground, & stationed 
himself at a point on it, with his back against a 
hoarding, where he remained about three hours. 
During that time men in the crowd came to him, 


gave him money, & made bets with him on the 
Lincolnshire Handicap, of which he made entries 
in his betting book. The justices found that the 
spot where applt. stood was a “ place,” & was 
used by him r< for the purpose of betting with 
persons resorting thereto,” within Betting Act, 
1853 (c. 119) ; — Held : the decision of the justices 
was right, & applt. was rightly convicted under 
sect. 3 of the Act. — McInaney v. Hildreth, 
[1897] 1 Q. B. 000 ; 00 L. J. Q. B. 378 ; 70 L. T. 
403 ; 01 J. P. 325 ; 13 T. L. B. 284 ; 18 Cox, 
C. C. 804, D. C. 

348. Bar-room of public house.] — B. v. 

Preedy, No. 337, ante. 

349. Private thoroughfare — From street to 
dwelling-house.] — Prisoner was in the habit of 
going to an archway which was a private thorough- 
fare leading from a public street into a yard con- 
taining dwelling-houses, stables, & workshops, 
for the purpose of betting with persons resorting 
to him there ; — Held : the archway was a “ place ” 
within Betting Act, 1853 (c. 119), & prisoner was 
rightly convicted under that Act. — B. v. Hum- 
phrey, [1898] 1 Q. B. 875 ; 07 L. J. Q. B. 534 ; 
78 L. T. 300 ; 82 J. P. 409 ; 48 W. B. 543 ; 14 
T. L. B. 340 ; 42 Sol. Jo. 415, C. C. B. 

Annotation : — Reid. R. v. Cranny (1899), 63 J. P. Jo. 826. 


Wright v. Smith (1903), 6 F. (Ct. of 
Sees.) 18, J.-HSCOT. 

b. .] — Hasson v. Neilson 

(1908), S. C. (J.) 57 ; 45 Sc. L. R. 649 ; 
16 S. L. T. 24.— SOOT. 

o. Private letter-box — At General Poet 
Office.] — A private letter-box at the 
General Post Office, used by a book- 
maker for the purpose of betting, is not 
a “ place *• within Police Offences Act, 
1912, ss. 87 & 97. — Davey v . Green, 
[1914] V. L. R. 594.— AUS. 

d. Telegraph office.] — A bank, a 
telegraph office, & another office were 
simultaneously opened in a town. 
Moneys were deposited in the bank by 
various persons, who were given 
receipts therefor in the name of a 
person in the U.S., whioh receipts were 
taken to the telegraph office, where 
information as to horse-races being 
run in the U.S. was furnished to the 
holders of the receipts, who telegraphed 
instructions to the person there for 
whom the receipts wero given, to place 
& who placed bets equivalent to the 
amounts deposited, on horses running 
in the races, &, on their winning, the 
amounts won were paid to the holders 
of the receipts at the third office by 
telegraphic instructions from the person 
making the bets in the U.S. ; — Held : 
deft., who kept the telegraph office, was 
properly convicted of keeping a com- 
mon betting-house. — R. v. Osborns 
(1895), 27 O. R. 185.— CAN. 

e. Tent — In village frequented by 
public.] — R. v. Giles (1895), 26 0. R. 
686.— CAN. 

f. Perambvlcdory booth — Used on 
racecourse.] — A perambulatory booth 
used on the racecourse of an incor- 
porated racing association for the pur- 
pose of making bets is an “ office or 
u place ** used for betting between 
persons resorting thereto, as defined in 
Criminal Code, 1892, s. 197. — 
Saunders v. R. (1907), 27 C. L. T. 228 ; 
38 S. O. R. 382.— CAN. 

g. Public place — Boat — Anchored 
in harbour — Mile away from land .] — 
Aooused chartered a machhwa (boat). 
Sc having got It anchored in the harbour 
a mile away from the land, carried on 
gambling there ; — Held : accused were 
not guilty of an offence under Bombay 
Prevention of Gambling Act, 1887, 


s. 12, since they cannot be said to be 
gambling in a public place. — R. v. 
JusuB Alli (1905), I. L. 11. 29 Bom. 
386.— IND. 

h. Railway carriage — In through 

special train.] — A railway carriage form- 
ing part of a through special train is 
not a publio place under the Bombay 
Prevention of Gambling Act (Bombay 
Act IV. of 1887), s. 12.— R. v. HUSSEIN 
(1905), I. L. R. 30 Bom. 348— IND. 

k. Place to which public have 

unrestricted access — Independently of 
right.] — A place to which the publio 
have access, without their access being 
refused or interfered with, is a public 
plaoe within Act No. III. of 1867, 
whether the publio have a right to go 
there or not. — R. r. Sukhnandan 
Singh (1921), I. L. R. 44 All. 265.— 
IND. 

l. .1 — A Harbour Board 

reserve had been leased to private 
individuals for a term of years. The 
land was bounded on three sides by 

S ubllo roads, & the fence along one of 
iese roads was frequently down, this 
being caused by people climbing over 
it in order to got into or pass through 
the reserve. The reserve adjoined a 
racecourse, & a turnstile had been 
erected between the roserve & the 
course. By permission of the lessees 
a golf club had its links on the ground, 
& the members of this club were in the 
habit of assembling there daily. Other 
persons, however, frequently assembled 
on the reserve, without the consent of 
the lessees, or passed through it. 
There were beaten tracks across the 
ground, showing that many persons 
used it as a thoroughfare : — Held : the 
reserve was a “ publio place ” within 
Gaming Sc Lotteries Act, 1881, 8. 8. — 
Walters v. Lowry (1900), 25 N. Z. 
L. It. 637.— N.Z. 

m. Private road leading 

to docks.] — Betting was oarried on on 
ground belonging to the O. N. Trustees 
8c forming a road or aooess to their 
dooks ; the Trustees were owners of 
lines of rails within the boundaries of 
their property used for the oonveyanoe 
of railway wagon traffic by railway oos. 
who paid tonnage rates for such use 
to the Trustees ; the actual locus of 
the betting was near to certain of these 


rails, hut was not on or within any of 
them : — Held : the locus of the offence 
was a “ street ” within the meaning 
of the Govan Corporation Order, 1904, 
s. 4 (3). — Smith v. Dykes, [1907] 
S. C. (J). 17 ; 44 Sc. L. R. 106 ; 14 
S. L. T. 438.— SCOT. 

n. Field.] — A field at 

one time fenced off by a wire fence 
from two streets between which it lay 
had been unrestrictedly used by the 
public as a recreation ground & short 
out to a station, the fences having fallen 
into a state of disrepair. The field was 
private property, & was subleased by 
the tenant for purposes of betting to 
two persons who made no attempt to 
exclude the publio : — Held : the field 
was a “ public place ” within Street 
Betting Act, 1906, s. 1 (4). — Breslin 
v. Thomson, [1910J S. C. (J.) 5.— SCOT. 

o. Shed on quay.] — On 

a quay belonging to a harbour trust 
there was a shed, in the sides of whioh 
there were large openings without 
gates or doors. The publio had free 
access to both quay Sc shed : — Held : 
the shed was “ unenclosed ground ** Sc 
was a “ publio place ** within Street 
Betting Act, 1906, s. 1. — CAMPBELL v. 
Kerr, [1912] S. C. (J.) 10 ; 49 So. L. R. 
197 ; 2 S. L. T. 500 ; 6 Adam, 550- 
SCOT. 

p. Interpretation of term.]— 

Woods v. Lindsay, 11910] 8. C. (J.) 
88 ; 47 So. L. R. 774 ; 2 8. L. T. 68 ; 
6 Adam, 294. — SCOT. 


q. .1 — An open space 

within the burgh of M., known as 
" Wellington Street Showground,** to 
whioh the publio resort for purposes 
of amusement, is a ** place ** within 
Gaming Machines Act, 191 7, s. 1 (1 ). — 
Dawson v. Wrioht, [1924] S. C. 121. 
—SCOT. 

r. J — The meaning of 

“ publio place ** or of the word 
“publio ” depends upon the particular 
Offence that it Is used In connection 
with, or the particular statute in 
question, 8c the evil which the Legis- 
lature intended to prevent.— R. v. 
Cohen (1915), 0. P, D. 236.— S. AF. 

a. Place to which public have 


restricted right of access — “ Enclosed 
place .**] — Walker v . Reid, [191 1J 
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850. Timber yard — Habitually used.] — R. v. 
Cranny (1899), 03 J. P. Jo. 826. 

851. Common passage in private house.] — R. 

v. Fisher & Grout (1013), 9 Cr. App. llep. 104, 
g. n. a. 

B. Racecourses. 

352. Defined area within — Temporary wooden 
structure.] — On land adjoining a race course, & 

J ust outside an inclosure reserved for ticket 
Lolders, was a long strip of ground of six feet 
wide, bounded on one side by an iron railing 
which surrounded the inclosure, on the other side 
by a permanent wooden paling, facing the open 
ground. Within this strip were placed temporary 
wooden structures, in which during the races 
the business of betting was carried on. They had 
desks fronting both ways, & at each desk was a 
clerk with a book, & a person standing in front 
of each desk conducted the business on behalf 
of the person who rented the strip of land, & the 
bets were recorded by the clerk. At one of these 
structures applt. conducted this business. On 
appeal from a conviction under Betting Act, 
1853 (c. 119), s. 3 : — Held : this structure was an 
“ office ” & a “ place ” within the statute, & applt. 
was rightly convicted. — Shaw v . Morley (1868), 
L. R. 3 Exch. 137 ; 37 L. J. M. C. 105 ; 19 L. T. 
15 ; 32 J. P. 391 ; 16 W. R. 763 ; 11 Cox, C. C. 
128. 

Annotations : — Folld. Bows v. Fenwick (1874), L. It. 9 C. P. 
339. Consd. Gallaway v. Maries (1881), 8 Q. B. D. 275 ; 
Hawke v. Dunn, [18971 1 Q. B. 579 ; Brown v. Patch, 
[1899] 1 Q. B. 892. Reid. Snow t?. HiU (1885), 14 Q. B. D. 
588 ; It. v. Preedy (1888), 17 Cox, C. C. 433 ; Thwaites 
r. Coulthwaite, [1896] 1 Ch. 496 ; Powell v. Kempton 
Park Racecourse Co., fl899] A. C. 143 ; It. v. Deaville, 
Jt. v. Deaville, R. t. Simpson (1903), 61 W. R. 604. 
Mentd. Saffery v. Mayer (1900), 70 J. L. Q. B. 145. 

353. -.] — Resp., a bookmaker, & his 

clerk entered inclosed grounds in which horse 
races were being carried on, & put up a cane 
structure about five feet high with four legs or 
supports, A having on the top a board on which 
were painted the words “ Bob Patch,” resp.’s 
name, “ London. All in run or not, pay first 
ast the post.” Before each race the odds offered 
y resp. against the various horses running were 
written on the board. He stood on a box placed 
close to the structure, & invited people to bet 
with him ; &, assisted by his clerk who stood near, 
made bets on each race with backers of the horses 
running : — Held resp. had used a “ place ” for 
the purpose of betting with persons resorting 
thereto,” within Betting Act, 1853 (c. 119), s. 1. 
— Brown v . Patch, [1899] 1 Q. B. 892 ; 68 
L. J. Q. B. 588 ; 80 L. T. 716 ; 63 J. P. 421 ; 


47 W. R. 623 ; 15 T. L. R. 312 ; 43 Sol. Jo. 418 ; 
19 Cox, 0. 0. 330, D. C. 

Annotations : — Reid. R. v. Deaville, R. v. Deaville R. r. 
Simpson, [1903] 1 K. B. 468 ; R. v. Fisher, Fisher & 
Grout (1913), 9 Cr. App. Rep. 164. 

354. Umbrella fixed In ground.] — Applt. 

was on a race course, standing on a stool, over 
which was a large umbrella, similar to a carriage 
umbrella, capable of covering several persons, the 
stock being made in joints like that of a sweep’s 
brush, so as to be taken in pieces, & fastened in 
the ground with a spike. The umbrella when 
open was seven or eight feet high. It was a 
showery day ; but the umbrella was kept up 
rain or dry. On the umbrella was painted in 
large letters, “ G. B., Victoria Club, Leeds.” 
There was also a card exhibited, on which were 
the words, “ We pay all bets first past the post.” 
Applt. was calling out offering to make bets ; & 
he was seen to make several bets, the money being 
deposited with him, & for which he gave a ticket : 
— Held : applt. was using a fixed and ascertained 
“ place ” for the purpose of betting with persons 
resorting thereto, & was properly convicted 
thereof under Betting Act, 1853 (c. 119), s. 3. 
— Bows v. Fenwick (1874), L. R. 9 C. P. 339 ; 43 
L. J. M. C. 107 ; 30 L. T. 524 ; 38 J. P. 440 ; sub 
nom. R. v. Cheshire JJ., Bows v. Fenwick, 22 
W. R. 804. 

Annotations : — Apld. Gallaway v. Marios (1881), 8 Q. B. D 
275. Ccmsd. Hawke v. Dunn, [1897] I Q. B. 579 ; Brown 
v. Patch, [1899] 1 Q. B. 892. Reid. Haigh v. Sheffield 
Corpn. (1874), L. H. 10 Q. B. 102 ; Snow v. Hill (1885), 
14 Q. B. D. 588 ; R. v. Preedy (1888), 17 Cox, C. C. 433 ; 
Bond v. Plumb, [1894] 1 Q. B. 169 ; Thwaites v. Coul- 
thwaite, [1896] 1 Ch. 496 ; Powell v. Kempton Park Race- 
course Co., [1899] A. C. 143. Mentd. Saffery v. Mayer 
(1900), 70 L. J. Q. B. 145. 

355. Wooden box not fixed in ground.] — 

Resp. & a companion, having paid for admission, 
were in a railed inclosure of the grand stand at 
a race meeting. The companion stood on a small 
wooden box not attached to the ground, & he 
& resp. called out offering to make & making bets 
with other persons. The companion received 
the money for bets made, & resp. booked the same. 
They stood together in one place within the in- 
closure during the races: — Held: the fixed & 
ascertained spot defined in the inclosure by the 
box at which resp. orally advertised his willing- 
ness to bet was a “ place ” used by him for the 
purpose of betting with persons resorting thereto, 
<fc he was liable to a penalty under Betting Act, 
1853 (c. 119), s. 3. — Gallaway v. Maries (1881), 
8 Q. B. D. 275 ; 51 L. J. M. C. 53 ; 45 L. T. 763 ; 
46 J. P. 326 ; 30 W. R. 151, D. C. 

Annotations: — Consd. R. v. Preedy (1888), 17 Cox, C. C. 
433 ; Hawke v. Dunn, [1887] 1 Q. B. 579. Reid. Snow 
v. HIU (1885), 14 Q. B. D. 588 ; Brown v. Patch (1899), 
63 J. P. 421 ; PoweU v. Kempton Park Racecourse Co., 
[1899] A. C. 143. 


g. C. (J.) 41; 48 So. L. R. 99; 2 
S. L. T. 384 ; 6 Adam, 358.— SCOT. 

t. .] — Ross r. 

Cameron, [1921] S. C. (J.) 41.— SCOT. 


„ a. Open spaces — Under control of 
Municipality .) — A Municipality em- 

E owered to make bye-laws framed a 
ye-law preventing the use of “ any 
street, park or open space, or any 
vacant ground adjacent to any street/' 
for the purpose of betting: — Held : 
the words “ open space " must be taken 
to be such open spaces as were under 
the control of the Municipality & to 
which the public had a right of access, 

T. a “oV— I”';*? 1 '®'™ *' 118071 


b. Desk or table — In premises 
established for betting — Purporting to be 
a club .) — In premises hired by a co. 
which purported to be a club, but which 
had in reality been established for the 
purpose of betting, each of the business 
members who were bookmakers was 
aUotted the use of a particular desk or 
table at which he earned on the busi- 
ness of betting with ordinary members : 
— Held : every such desk or table was 
a place " within Proclamation 33 of 
1901, s. 2 . — Goldman v . R„ [1908] 
T« S« 895.— S. AF • 

c. Betting-stand .) — The words “ bet- 
ting stand " oocuring in Law 25 
of 1878 refer to a place at which a 
person stations himself in the open air 


for the purpose of betting, & not to a 
club or other building used for betting 
purposes. — Rhodes v. Chief Con- 
stable of Durban (1921), 42 N. L. 11. 
238.— S. AF. 


PART III. SECT. 4, SUB-SECT. 1.— B. 

d. Defined area within — Book- 
making without permission of club.}— 
Carrying on the business or vocation 
of bookmaker on portion of a race- 
course set aside for betting without a 
permit from the Committee of the 
racing olub controlling the racecourse 
is not an offence against Police Offenoes 
Act, 1912, s. 153. — Wright v. Lewis, 
[1914] V. L. R. 165.— AUS. 
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356. Undefined movement within*] — Bog races 
were held in an inclosed field hired for the purpose 
by a committee, the public being admitted to a 
reserved portion of the field on payment of a small 
sum. Applt. attended the races, & moved about 
the reserved portion, making bets with various 
persons there : — Held : applt. did not use a place 
for the purpose of betting with persons resorting 
thereto, within Betting Act, 1853 (c. 119), ss. 1 
& 3, & was not liable to be convicted for an offence 
under those sects. — Snow v. Hill (1885), 14 
Q. B. D. 588 ; 54 L. J. M. C. 95 ; 52 L. T. 859 : 
49 J. P. 440 ; 33 W. R. 475 ; 15 Cox, 0. C. 737, 
B. C. 

Annotations : — Oonsd. R. v. Preedy (1888), 17 Cox, C. C 
433. Folld. Whitehurst v. Finoher (1890), 62 L. T. 433. 
Diitd. Hornsby v. Raggett, [1892] 1 Q. B. 20. Consd. 
Liddell v. Lofthouse, [1896] 1 Q. B. 295. Digtd. Hawke 
v. Dunn, [1897] 1 Q. B. 579. Conid. Powell v. Kemp ton 
Park Racecourse Co., [1899] A. C. 143. 

Compare No. 337, ante . 

357. .] — Hawke v. Bunn, No. 339, ante . 

358. Owners having no interest in transactions.] 

— (1) Adjacent to a racecourse there was an un- 
covered inclosure of about a quarter of an acre 
fenced in by iron rails, to which when race- 
meetings were held the public were admitted 
by the owners of the racecourse on payment of 
an entrance fee. Among the five hundred to two 
thousand persons so admitted were always one or 
two hundred professional bookmakers, & most 
of the persons admitted, other than the book- 
makers, went for the purpose of backing horses 
with the bookmakers, but some did not bet at 
all. The bookmakers, who were accompanied by 
their clerks, did not use any apparatus such as 
a desk, stool, umbrella, or tent, but any parti- 
cular bookmaker was usually to be found in or near 
the same part of the inclosure, calling out the odds 
to attract backers. In some cases the backers 
were required by the bookmakers to deposit their 
stakes ; in others credit was allowed. This use 
of the inclosure was known to & permitted by the 
owners thereof :■ — Held : the inclosure so used was 
not “ a place opened, kept or used ” for the pur- 
poses prohibited by Betting Act, 1853 (c. 119). 

(2) But for the words “ person using the same,” 
no question would ever have arisen, & it is material 
to see what these words import. It will be ob- 
served that these words occur as an alternative 
to the owner of the place. I supply the words 
“ of the place ” by necessary construction — the 
occupier of the place, the keeper of the place, or 


any person using the place : these arc all put in 
one category. Then comes another enumeration 
of persons employed, & again language is exhausted 
to fix responsibility upon caretakers, managers, 
or other persons in any manner conducting the 
business thereof. I think it is clear that what 
the statute is dealing with here is the case of 
persons who are in control & occupation of the 
place which is assumed to be the betting establish- 
ment. The conducting of the business, whether 
as master or servant, is the thing made unlawful, 
& the business is that of a betting house or place 
to which people can resort for the purpose of 
betting, not with each other, but with the betting 
establishment. It is the employment of the 
words “ using the same ” which to my mind has 
led to the difference of opinion. Those words, 
unless explained by the context, are necessarily 
ambiguous. In one sense every person who enters 
the inclosure uses it ; but he does not use it in 
the character of owner, keeper, manager, or con- 
ductor of the business thereof. The betting man 
in his use of the place differs in this respect in 
no way from any other member of the public 
who enters it, & who neither does nor intends 
to bet. It is the personality of the betting man 
& not his being m any particular place which 
affords the opportunity of betting, & a man who 
walked along a public road shouting the odds in 
the way here described would be doing exactly 
the same thing (Lord Halsbury, C.). 

(3) I am not certain that I appreciate the dis- 
tinction which I observe is sought to be drawn 
between what are called professional betting men 
& other men who bet. In respect of games 
which people play for amusement or pay, the dis- 
tinction is intelligible enough ; but all people 
who bet for money mean to win money, & whether 
it is for the sake of a living or for the sake of 
adding to money which the bettor already pos- 
sesses seems to me an altogether illusory distinc- 
tion (Lord Halsbury, C.). 

(4) It seems to me clear that the thing against 
which the enactment is levelled is any place used 
in the sense I have explained. There must be a 
business conducted, & there must be an owner, 
occupier, manager, keeper, or some person who, 
if these designations do not apply to him, must 
nevertheless be some other person who is analo- 
gous to & is of the same genus as the owner, 
keeper, or occupier, who bets or is willing to bet 
with the persons who resort to his house, room, 


356 i. Undefined movement within .] — 
In order to constitute a “ place ” there 
must be a measure of fixity, localisa- 
tion, & exclusive right of user. Defts. 
were two of a number of bookmakers, 
who, on payment of the usual entrance 
fee, were admitted, along with the 
general public, to a fenced enclosure 
owned & controlled by the Q. Jockey 
Club, an Incorporated racing assocn. 
These bookmakers laid bets from day 
to day, through their assistants, with 
members of the general public attend- 
ing the races. They did not use any 
desk, stool, umbrella, tent, or booth, 
or erection of any kind, to mark any 
place where bets were made, & no part 
of the general enclosure was especially 
allooated to them, nor did they occupy 
a fixed position, but during each race 
stood as much as possible about the 
same spot within a radius of from 5 to 
10 feet : — Held : defts. did not oocupy 
a “house, office, room, or other place. * 
~R. v . Moylett (1907), 10 O. W. R. 
803 ; 15 O. L. R. 348 ; 13 Can. Crim. 
Cas. 279.— CAN. 


e. Booth for paying off bets.] — 

Pltf., a director & shareholder in deft, 
oo., brought an action for an injunction 
restraining defts. from carrying out an 
arrangement entered into with a book- 
maker named J., by which J. should 
be allowed to carry on his business as 
a bookmaker at a race meeting to be 
held on deft.'s raco-track at v., pro- 
vided that he carried on his betting 
operations at no fixed spot on the 
race -track, but kept moving about. 
He was, however, to bo allowed to pay 
off his bets at a booth on the track : — 
Held : the booth from which it was 
proposed to pay off the bets was not a 
common betting-house. — Fraser v. 
Victoria Country Club, Ltd. (1909), 
14 B. C. R. 365.— CAN. 

f. Strip of land outside enclosure 
— Part of racecourse .] — Outside the 
enclosure of a racecourse where racing 
was in progress, & connected with a 
public road, there was a strip of land 
to which the public had access without 
payment, for purpose of getting tickets 


to enter the enclosure. The races 
were not visible from this strip of land, 
but it was part of the racecourse, & 
was a necessary adjunct to the running 
of races : — Held i this strip of land was 
not a place or portion of a place where 
horse-racing was being carried on. — 
Morris uTAdamsov, [1921] S. A. S. R. 
242.— AUS. 

g. Statutory exemptions.] — A race- 
course acquired & operated by an in- 
corporated racing assocn. in a locality 
other than that designated in the 
original charter of the corporation, 
oomes within the exemption of Criminal 
Code, s. 235 (2) (as enacted by 2 Geo. 5, 
c. 19), where the power to acquire & 
operate the racocourse was granted 
by supplementary letters patent issued 
after Mar. 20, 1912. The supplemen- 
tary letters patent, which purported to 
oanoel the powers expressly conferred 
by the oharter & substitute others 
therefor, did not take the oorpn. out of 
the class of oorpns. whose racecourses 
are exempted by the Code ; the oorpn. 



442 


Gaming and Wagering. 


Sect. 4. — Offence* under Belting Acts: Sub-sect, 1, 
B, & C, ; sub-sect. 2, A, <fc B, (a) & ( b ).] 

or other place. In this view it is not an offence 
under this Act of Parliament to allow persons 
to assemble for the purpose of betting with each 
other ; there is, upon this hypothesis, no busi- 
ness being conducted at ail. The different betting 
people, or each individual bettor, is conducting 
nis own business, & doing it in a house used 
indeed, but only used, just as he might do it on 
the racecourse or on the high road. There is no 
betting establishment at all, & there is no keeper 
of one (Lord Halsbury, C.). 

(5) I am unable to accept the reasoning in that 
case f Hawke v. Bunn, No. 339, ante], nor do I 
think it is consistent with the previous authorities 
or with itself. ... I find that reliance is placed 
upon the fact that the bookmakers who bet are 
professional bookmakers. I know of no canon of 
construction which can introduce such words into 
an Act of Parliament, & certainly there are no 
such words here. I cannot doubt that if the 
prohibited thing is done, whatever that prohibited 
thing is, by a person who does it for the first time 
in his life, he is just as amenable to the law as 
though he had been for many years in the practice 
of it. . . . At the end of the judgment I find 
these words : “ The law does not forbid betting 
itself, nor is the business or avocation of a book- 
maker necessarily illegal, but what the Legisla- 
ture has forbidden, & what it has pronounced to 
be illegal, is the use, by those who make a trade 
& business of betting, of any place for the purpose 
of betting with persons resorting thereto.” My 
Lords, I will not again refer to the fallacious em- 
ployment of the word “ use ” $ what I at present 
insist upon is the selecting of such persons indi- 
cated by the words as if the Act of Parliament 
had made any difference between different classes 
of persons, & as if professional bettors were in 
any different position from any other members 
of the public (Lord Halsbury, 0.). — Powell v. 
Kempton Park Racecourse Co., [1899] A. C. 
143 ; 68 L. J. Q. B. 392 : 80 L. T. 538 ; 63 J. P. 
260 ; 47 W. R. 585 ; 15 T. L. R. 266 ; 43 Sol. 
Jo. 329 ; 19 Cox, C. C. 265, H. L. ; affg ., [1897] 
2 Q. B. 242, C. A. 

Annotations : — As to (1) Consd. R. v . Humphrey, [1898] 1 

Q. B. 875 ; Brown v. Patch, [1899] 1 Q. B. 892 ; Stod- 
dart v. Hawke, [1902] 1 K. B. 353 : Tromans v. Hodkin- 
son. [1903] 1 K. B. 30. Refd. Peddle v . Bennett (1897), 
61 J. P. 680 ; Lennox v. Stoddart, Davis v. Stoddari, 
[1902] 2 K. B. 21 j Lee v . Taylor & GUI (1912), 107 L. T. 
682. As to (2) Consd. R. v. Deaville, R. v . Deavfile, 

R. v, Simpson, [1903] IK. B. 468 : Jackson v. Roth, 
K. B. 102. Befd. Mackenzie v. Hawke, [1902] 


2 K. 6. 216. As to (3) Retd. Martin v. Benjamin, 

1 K. B. 64. As to (5) Befd. Belton v. Busby, [1899] 2 
Q. B. 380. Generally, Mentd. Johnston v. Maoonoohie 
(1920), 124 L. T. 323. 


C. Clubs. 


See Clubs, Vol. VIII., pp. 525, 526, Nos. 129- 
134. 


Sub-sect. 2. — Liability for User. 

A. In General . 

See Betting Act, 1858 (c. 119), ss. 1, 3 ; Betting 
Act, 1874 (c. 15). 

359. What constitutes user — User not restricted 
to betting.] — Eastwood v. Miller, No. 343, ante. 

360. Office for clerical work.] — It is a 

sufficient user of an office within Betting Act, 
1853 (c. 119), ss. 1 & 3, if the clerical work, the 
accounts & the records of ready money betting 
transactions, is done there. — R. v. Thompson & 
Thompson (1924), 18 Cr. App. Rep. 31, C. C. A. 

361. What persons liable to penalties — Persons 
“ keeping '* — Not persons “ resorting to 99 pre- 
mises.] — In order to constitute an offence within 
Betting Act, 1853 (c. 119), facts must be found 
to show that deft, was keeping a place for the 
purpose of betting with persons resorting thereto, 
& persons who only resort to it for the purpose 
of betting are not within the Act. — Snow v. 
Harris (1885), 1 T. L. R. 325. 

362. .] — A person who is found 

in a betting house, & is arrested on a warrant, 
under Betting Act, 1853 (c. 119), s. 11, can be 
bound over, under 33 Hen. 8, c. 9, no more to 
play, haunt, or exercise, from thenceforth at any 
gaming house, notwithstanding that there is no 
evidence against him, beyond the fact of his having 
been found in such betting house. — Murphy v. 
Arrow, [1897] 2 Q. B. 527 ; 66 L. J. Q. B. 865 ; 
77 L. T. 435 ; 02 J. P. 38 ; 40 W. R. 94 ; 14 
T. L. R. 13 ; 42 Sol. Jo. 15 ; 18 Cox, 0. C. 062, 
D. 0. 


363. Person managing premises.] — Applt. 

was manager of bicycle grounds. Bicycle races, at 
which 20,000 spectators were present, took place 
there. Placards, with the words “ No betting 
allowed 99 were posted in the grounds, & twelve 
police constables were employed there by the 
manager, but some betting took place about twenty 
yards from the winning post where he stood, acting 
as judge of the races. He was aware that betting 
would & did take place, but could not have wholly 
prevented it under the circumstances, although he 
might have repressed it to a certain extent with 
the aid of the constables : — Held : as the business 
of the grounds was not that of illegal betting 
within Betting Act, 1853 (c. 119), s. 1> he was 
not liable to conviction under sect. 3, as a “ person 
having the care or management of or in any 
manner assisting in conducting the business of 
any . . . place opened, kept, or used for the 
purposes aforesaid.” — R. v. Cook (1884), 13 
Q. B. D. 377 ; 51 L. T. 21 ; 48 J. P. 694 ; 82 
W. R. 790, D. 0. 


Annotations : — Consd. Powell v. Kempton Park Racecourse 
Co.. [1899] A. C. 143. Befd. R. v. Preedy (1888), 17 Cox, 
C. C. 433 ; Bond v. Plumb (1893), 42 W. R. 222 ; Hawke 
v. Dunn, [1897] 1 Q. B. 579. 


never oeased to exist as an entity : — 
Held : the oorpn. was exempt from the 
operation of s. 228. — R. v. Western 
Racing Absocn., Ltd., (1922) 69 
D. L. R. 584 ; 88 Can. Grim. Caa. 255 ; 
51 O. L. R. 533.—— CAN. 

h. Inclosed area.) — Held ; an inclosed 
raoeoourse, some twenty aores in ex* 
tent, was not a “ house, office, room 
or other plaoe.** — Hbnrbttt v. Hart 
a885), lk R. (Ct. of Bess.) 9; 23 
Sc. L. R. 269, J.— SOOT. 


PART III. SECT. 4, SUB-SECT. 2.— A. 

k. What constitutes user — Primary 
use of room .} — The words “ assuranoe, 
undertaking, promise, or agreement 
• • • to pay,** In Gaming & Lotteries 
Act, 1881, s. 11, mean an assuranoe, 
undertaking, eto., to pay by any person, 
whether the owner, oooupler, or keeper 
of the house or other place, or some 
other penon ; Sc It is sufficient, on a 
prosecution for an offenoe under s. 13 
of that Act, to prove money to have 


been received in consideration of a 
promise by some person to pay. It is 
not neoessary, to constitute an offenoe 
under s. 13, that the room or other 

S s should be used primarily for bet- 
purposes, if it is substantially 5c 
y used for such purposes. — Martin 
v. Campbell (1892), 13 N. Z. L. R. 42. 
— N.Z. 

course — 
a small 


blicrace- 

To take bets. J — Standing on 
box on a public raoeoourse 



Part III. — Betting and Betting Houses. 


443 


364. Persons acting as oondult — Between 
bookmaker & customers.] — A person who acts as 
a mere conduit pipe for making bets between a 
bookmaker & his customers, though he has no 
pecuniary interest in the transactions, may be 
guilty of using the premises where he is employed 
for the purpose of betting “ with persons resorting 
thereto. — K. v. Wyton (1910), 5 Or. App. Eep. 
287, C. 0. A. 

Owner, occupier or keeper.] — See Nos. 307, 

368, post . 

** Persons using the place.**] — See No. 358, 

ante , Nos. 382, 384-394, post. 

365. Evidence to prove user — Receipt by agent 
of betting slips — Similar to those found on defendant 
— Admissible.] — Deft, was indicted for offences 
against Betting Act, 1853 (c. 119), committed on 
Nov. 13. He nad been arrested in a public-house, 
the licensee of which pleaded guilty to using the 
said Jiouse for the purpose of betting, & upon h i m 
were found (1) lists of the names of persons & 
the amounts due to them upon bets, (2) betting 
slips containing the names of horses, the amounts 
for which they were to be backed, & the names 
of the persons backing them. In the parlour of 
the public-house were found a large number of 
betting slips of the same character as those found 
on deft. Evidence was admitted to show that 
betting slips similar to those found on deft. & to 
those found on the premises on Nov. 13 had pre- 
viously to that date been frequently received 
from customers at the public-house by the licensee, 
& had been forwarded on by him to deft., & also 
to show that the lists found on deft, were an 
epitome of slips received by him from the licensee 
on occasions prior to Nov. 13 : — Held : such 
evidence was admissible. — R. v. Mean (1904), 09 
J. P. 27 ; 21 T. L. R. 172, C. C. R. 

Annotation : — Mentd. R. v. Rodley, [1913] 3 K. B. 468. 

366. Conviction of third person for user — 

Not admissible against licensee of premises.] — 
W. was convicted for unlawfully using licensed 
premises for the purpose of betting, & the holder 
of the licence was then summoned under licensing 
(Consolidation) Act, 1910 (c. 24), s. 79, for suffer- 
ing his premises to be used in contravention of 
Betting Act, 1853 (c. 119). On the hearing of 
this information the licensee desired to call evi- 
dence to show that no betting had taken place 
on his premises on the occasion, but the justices 
refused to admit this evidence & admitted the 
conviction against W. as being conclusive against 
the licence holder that betting had taken place 


& they convicted : — Held : the conviction against 
W. that he had used the premises for the purpose 
of betting was not admissible in evidence against 
the licensee, A the conviction of the licensee was 
therefore wrong & must be quashed. — Taylor v. 
Wilson (1911), 108 L. T. 44 5 70 J. P. 69; 28 
T. L. R. 97 ; 22 Cox, C. C. 647, D. C. 

User of premises for coupon competitions.] — 
See Part VI., Sect. 1, post. 

B. Owner , Occupier or Keeper . 

(a) User by Occupier. 

See Betting Act, 1853 (c. 119), ss. 1, 3. 

867. User for betting business — Deposits not 
paid.] — B., a commission agent, was charged under 
Betting Act, 1853 (c. 119), ss. 1, 3, with keeping an 
office for the purpose of betting. The justices 
found that B. kept a room for betting, but B. 
contended that, as there was no evidence that he 
received deposits beforehand, he had not com- 
mitted any offence. The justices convicted B. : — 
Held : under sect. 1, it was not necessary to prove 
that deposits were paid to B. beforehand, & the 
conviction was right. — Bond v . Plumb, [1894] 1 
Q. B. 109 ; 70 L. T. 405 ; 58 J. P. 188 ; 42 W. R. 
222 ; 10 T. L. R. 137 j 38 Sol. Jo. 99 ; 17 Cox, 
C. C. 749 ; 10 R. 44, D. C. 

Annotations : — Consd. Powell v. Kempton Park Race- 
course Co., [1897] 2 Q. B. 242. Expld. Peers v. Caldwell, 
Taylor v. Caldwell, [1916] 1 K. B. 371. Retd. R. v. 
Worton, [1895] 1 Q. B. 227 ; Hawke v. Dunn, [1897] 1 
Q. B. 579. 

Abroad.] — Where an office in Eng- 
land is used substantially for the purpose of 
assisting in the management of a betting business 
carried on abroad, an offence is committed against 
the Betting Act, 1853 (c. 119). It is immaterial 
that the office in this country is not advertised 
or in any way made known to the public. — R. 
v. Andrews, Schotz & Luogar (1910), 74 J. P. 
255. 

(b) Knowingly Permitting User. 

See Betting Act, 1853 (c. 119), ss. 3 , 3. 

369. What constitutes — No steps taken to pre- 
vent user.] — Applt. was charged on a summons 
under Betting Act, 1853 (c. 119), ss. 1, 3, with 
knowingly & wilfully permitting a place of which 
he was the occupier to be used by certain persons 
for the purpose of betting with persons resorting 
thereto. It was proved that applt. occupied as 
tenant a house with a piece of inclosed ground 
adjoining, used for cricket, foot racing, & other 


taking bets from the publio for a con- 
siderable time, long enough for the 
betting publio to know where persons 
offering or willing to take bets might 
be found, is an unlawfully using the 
said place for the purpose of betting 
with persons resorting thereto upon 
certain events & contingencies of & 
relating to horse-racing. — H yde v. 
O’Connor (1893), 11 nTz. L. R. 723. 
— N.Z. 


m. Transacting betting <1 

street .] — Davies v. Jeans (1904), 1 
F. (Ct. of Bess.) 37 ; 41 So. L. R. 426 
11 S. L. T. 790, J.— SOOT. 

n. — Whether use of penny ii 
the slot machine. ] — Mackintosh % 
Granata (1916), 63 Be. b. R. 760.- 
SOOT. 


o. Keeping desk in club 

room— For making &ek.l— Where C. 
a bookmaker did habitually enter into 
bets Sc did keep a desk for such pur- 
pose in rooms leased by the T. Club 


of which he was a member : — Held : 
C. was rightly eonvioted of using the 
rooms for the purpose of betting. — 
R. v. CARN (1905), 22 S. C. 507.— S. AF. 


PART III. SECT. 4, SUB-SECT. 2.— 
B. (a). 



sufficient.] — A police constable went 
into applt. ’s shop, Sc there made a bet 
with him on a norse-raoe. The con- 
stable deposited money with applt., 
Sc gave him a piece of paper on which 
was written the amount of the bet Sc 
the name of the horse '.—Held : not 
sufficient evidence to Justify a oon- 
viction under Betting Houses Aot, 
1853, s. 3. — M 'Connell v. Brennan, 
[1908] 2 I. R. 411.— IR. 

q. — - Indicia of betting estab - 
lishment.] — M., with the assistance of 
her brother, P., kept a shop nominally 
for the sale of chandlery, tobaooo, Sc 


stationery. The police found M. behind 
the counter. Sc three men in the shop, 
one of whom was writing out a betting 
docket on the counter. Two other 
betting dookets were found on the floor 
beside another of tho men. Sc M. was 
observed to crush up Sc throw behind 
the oounter two slips of paper which 
were found to be betting dookets. 
Betting newspapers were found on the 
oounter. Sc betting literature behind 
the oounter Sc in the back parlour : — 
Held : the shop presented all the 
indicia of a “ betting establishment," 
Sc the magistrate was Justified in con- 
victing M. M. Sc P. — Maguires v. 
^uiN fe [1911] 2 I. R. 216 ; 45 I. L. T. 

PART III. 8E0T. 4, SUB-SEOT. 2.— 
B. (b). 

r. What constitutes— Liability of 
president of company owning race* 
course.}— The president of an incor- 
porated 00 ., owners of a raoeoourse. 
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Sect. 4. — Offences under Betting Acta; Sub-sect. 2, 
B.(b),dbC.] 


games & sports. On the day named in the 
summons foot racing took place in the grounds, 
to which persons were admitted on payment of 
Od. Within the grounds, but outside the place 
reserved for the runners, & amongst the spectators, 
some fifteen or twenty professional bettors stood 
on chairs & stools in different spots, with books 
in their hands, calling out the odds on the various 
runners, & betting with different persons, a man 
behind each of the professional bettors recording 
the bets in a book, the persons betting paying Is. 
each, & receiving a ticket. The evidence satis- 
fied the magistrate that applt. knew of what was 
going on & took no steps to prevent it, & that he 
might have prevented it if he had been so minded ; 
& he accordingly convicted applt. of the offence 
charged : — Held : the conviction was right. — 
Haigh v. Sheffield Town Council (1874), 
L. R. 10 Q. B. 102 ; 44 L. J. M. C. 17 ; 31 L. T. 
536 ; 39 J. P. 230 ; 23 W. R. 547, D. C. 


Annotations : — Consd. R. «. Preedy (1888), 17 Cox, C. C. 
433 ; Powell v. Kempton Park Racecourse Co., [1897] 
2 Q. B. 242. Reid. Gallaway v. Maries (1881), 8 Q. B. D. 
276 ; R. v. Cook (1884), 13 Q. B. D. 377 ; Bond v. Plumb, 
118941 1 Q. B. 169 ; Hawke v. Dunn, [1897] 1 Q. B. 579 ; 
Powell v. Kempton Park Racecourse Co., [1899] A. C. 
143 ; R. v. Deaville, R. v. Deaville, R. v. Simpson (1903), 
72 L. J. K. B. 272. Mentd. Strachan v. Universal Stock 
Exchange (No. 2), [1895] 2 Q. B. 697 ; Henshall v. Porter, 
[1923] 2 K. B. 193. 


370. Deposits of stakes in house.] — 

Deft., the keeper of a licensed house, allowed a 

E erson who made bets near it to deposit in the 
ouse the stakes received by him. Such stakes 
had been received by him outside the house : — 
Held : as the money was proved to have been 
received by the depositor outside & not inside the 
house, deft, was not liable to be convicted for 
suffering the house to be used by the depositor 
for the purpose of money being received by him 
by way of betting contrary to Betting Act, 1853 
(c. 119), ss. 1, 3. — Davis v . Stephenson (1890), 
24 Q. B. D. 529 ; 59 L. J. M. C. 73 ; 62 L. T. 
436 ; 54 J. P. 565 ; 38 W. R. 492 ; 6 T. L. R. 
242 ; 17 Cox, C. C. 73, D. C. 

Annotation : — Distd. Stoddart r. Hawke, [1902] 1 K. B. 
353. 


371. Occasional use of public-house.] — 

Resp. was the occupier of a beerhouse, & it was 
shown that he knowingly permitted a bookmaker 
to come into the taproom & use the room for the 
purpose of betting with persons who frequented 
the beerhouse : — Held : although the bookmaker 
did not occupy any fixed part of the room, resp. 
was guilty of an offence under Betting Act, 1853 
(c. 119), ss. 1, 3. — Hornsby v. Raggett, [1892] 
1 Q. B. 20 ; 61 L. J. M. C. 24 ; 66 L. T. 21 ; 56 
J. P. 135 ; 40 W. R. Ill ; 8 T. L. R. 12 ; 36 
Sol. Jo. 43 ; 17 Cox, C. C. 428, D. C. 


Annotations :—Apld. M’WilUam v . Dawson (1891), 56 J. P. 
182 ; Liddell v . Lofthouse, [1896] 1 Q. B. 295. Consd. 
Hawke r. Dunn, [1897] 1 Q. B. 579 ; Powell v. Kempton 
Park Racecourse Co., [1899] A. C. 143. 


372. b -.] — K. was shown to have been 

at a public-house on three days & to have there 
made three or four bets on each of those days. 
On the last of the three days he was arrested 
on a charge of street betting, & on him a betting 
book was found. Applt., the licensee of the public- 
house, was present on the two first days, & could 


have seen what was taking place in the house. 
On the third day he was not present. Applt. was 
convicted for suffering his house to be used on 
the second & third days for the purpose of betting 
with persons resorting thereto : — Held: the con- 
victions ought to be affirmed. — Peddie v. 
Bennett (1897), 61 J. P. 680. 

373. [Bookmakers allowed on racecourse.] 

— Powell v. Kempton Park Racecourse Co., 
No. 358, ante . 

374. Use of rooms In private house.] — 

R. v. Fisher & Grout (1913), 9 Cr. App. Rep. 164, 
C. C. A. 


375. Evidence of knowledge.] — (1) Applt., a 
police inspector, preferred an information against 
T. for that he, T., on certain specified dates used a 
certain public-house for the purpose of betting 
with persons resorting thereto, & also a further 
information against G., the licensee of the said 
public-house, for that he G., suffered the house to 
be used for the purpose of betting with persons 
resorting thereto, contrary to Betting Act, 1853 
(c. 119), & Licensing Consolidation Act, 1910 
(c. 24). The metropolitan magistrate by whom 
the case was heard found as a fact that T. had used 
the public bar of the public-house for the purpose 
of betting with persons resorting thereto on each 
of the dates alleged, & that G. & his servants had 
ample opportunity of seeing & ought to have seen 
the passing of the betting slips & other things 
being done which should have made them aware 
that betting was taking place, but that the pro- 
secution had failed to give any evidence that any- 
body about the house had, as a fact, seen that 
betting was actually taking place : — Held : the 
case must go back to the magistrate with a 
direction to consider whether resp. G. had connived 
at betting being carried on. 

(2) Where the facts constitute a primd facie 
case not amounting to positive proof of knowledge 
there is evidence upon which a magistrate can 
find knowledge. — Lee v . Taylor & Gill (1912), 
107 L. T. 682 ; 77 J. P. 66 29 T. L. R. 52 ; 23 

Cox, C. 0. 220, I). C. 

376. Licensing Act, 1872 (c. 94) — Effect of — 
Whether penalties cumulative.] — A licensed 
victualler is still liable to summary conviction 
& a penalty of £100, under Betting Act, 1853 
(c. 119), s. 3, for “ opening, keeping, or using his 
licensed house for the purpose of betting with 

P ersons resorting thereto,” notwithstanding that 
y Licensing Act, 1872 (c. 94), s. 17, “ any licensed 
person opening, keeping, or using ” his house for 
the same purpose is liable to a penalty for the first 
offence of £10, & for any subsequent offence of 
£20 together with the liability of having the con- 
viction indorsed upon his licence, there being 
no implied repeal of sect. 3 of the Act of 1853 by 
sect. 17 of the Act of 1872, but, on the contrary, 
that sect. & its penalties, being kept in full force 
& operation by sect. 59 of the last-mentioned Act. 
— Sims v. Pay (1889), 58 L. J. M. C. 39 ; 60 L. T. 
602 ; 53 J. P. 420 ; 5 T. L. R. 195 ; 16 Cox, C. C. 
609, D. C. 

377. .] — Belton v. Busby, No. 390, post . 

878. Single act of user — Not sufficient to 

constitute offence.] — In order to constitute the 


who lease for valuable consideration 
the privilege of taking Sc receiving bets 
in part of the premises, is not, merely 


by virtue of his office, & without any- 
thing more than acquiescence on his 
part, liable to conviction as a party to 


the offence of keeping a common bet- 
ting-house. — R. v. Hendrie (1905), 11 
07l. R. 202 ; 6 O. W. R. 1015.— CAN. 
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offence under sect. 17 of above Act of using 
licensed premises in contravention of Betting 
Act, 1853 (c. 119), there must be evidence of more 
than one act of user. — Jayes v. Harris (1908), 
99 L. T. 50 5 72 J. P. 304 ; 21 Cox, C. C. 039, D. C. 

379. Licensing Consolidation Act, 1910 (c. 24).] 
— Lee v. Taylor & Gill, No. 375, ante . 


C. By Other Persons. 

See Betting Act, 1853 (c. 119), ss. 1, 3. 

380. " Persons using the same 99 — Who is in- 
cluded.] — Powell v. Kempton Park Race- 
course Co., No. 358, ante . 

381. Distinction between bookmakers & 
others.] — Powell v. Kempton Park Race- 
course Co., No. 358, ante. 

382. What constitutes user — User on casual 
occasions.] — H. was shown to have been at a 
public-house on three days, for about an hour 
each day, & to have received slips of paper con- 
taining money on each of those days, it was not 
denied that these were betting transactions : — 
Held : the question for the jury was whether 
these were mere casual bets, or whether a betting 
business was carried on by H. at the public- 
house with persons resorting thereto. — R. v. 
Herbert (1897), 01 J. P. 679. 

383. .] — Powell v. Kempton Park 

Racecourse Co., No. 358, ante. 

384. .] — A house was kept by T. & his two 

sons, for the purpose of betting on horse races 
One day T. & one son sat at one table in a room 
receiving bets, & in another room S. & another son 
of T. sat at another table receiving bets, while 
persons offering bets stood around : — Held : 
there was evidence that S. was using the room, 
& was rightly convicted for so doing under Betting 
Act, 1853 (c. 119), s. 3. — Slattern. Bailey (1872), 
37 J. P. 202, D. C. 

Annotation : — Reid. Whitehurst v. Fincher (1890), 51 J. P. 

565. 

385. Payment in one place of bets made 
elsewhere — Not sufficient.] — Resp., a bookmaker, 
was charged with using the bar of a beerhouse for 
the purpose of betting with persons resorting 
thereto. He went to the beerhouse on several 
days, at the same hour in the evening of each day, & 
persons who had made bets with him elsewhere, 
& had won, came to the beerhouse, & he paid the 
bets to them in the bar. On a case stated by a 
police magistrate : — Held : paying bets, previously 
made elsewhere, was not using the bar for the 
purpose of betting with persons resorting thereto, 
within the meaning of the Betting Act, 1853 
(c. 119), s. 1, & resp. could not be convicted. — 
Bradford v. Dawson, [1897] 1 Q. B. 307 ; 60 
L. J. Q. B. 191 ; 76 L. T. 54 ; 61 J. P. 134 ; 45 
W. R. 347 ; 41 Sol. Jo. 160 ; 18 Cox, C. C. 473, 
D. C. 

386. Of bar of public-house — Whether 
management or control necessary.] — A person on 
three successive days went to the bar room of a 
public-house for the purpose of betting, & did 
there bet upon certain horse races with persons 


PART III. SECT. 4, SUB-SECT. 2.— C. 

«. What constitutes — Control over 
place by persons betting .] — In order to 
establish tho offence of “ being the 


resorting thereto, but he had no interest in the 
keeping, management, or tenancy of the room 
or of any part of the public-house : — Held ; as 
the room had not been opened, kept, or used for 
the purpose of betting, he had not committed an 
offence under Betting Act, 1853 (c. 119), s. 3, 
which imposes a penalty upon any person who 
being the owner or occupier of any house, office, 
room, or other place, or a person using same, shall 
open, keep, or use the same for the purpose of 
betting with persons resorting thereto. — White- 
hurst v. Fincher (1890), 62 L. T. 433 ; 54 J. P. 
505 ; 17 Cox, C. C. 70, D. 0. 

Annotations : — Expld. Hornsby v. Raggett, [1892] 1 Q.B. 20. 

Consd. Liddell v. Lofthouse, [1896J 1 Q. B. 295. Apprvd. 

Hawke v. Dunn, [18971 1 Q. B. 579. Consd. Powell v. 

Kempton Park Racecourse Oo., [1899] A. C. 143. 

387. -.] — D., a bookmaker, went 
nine days within a fortnight into the bar of a 
public-house & betted there with all comers, 
receiving bets on horse races, & being seated at 
a table with sporting papers & slips & cards before 
him for two hours at a time. D. had no interest 
in or exclusive occupation of the bar : — Held : 
D. was liable to be convicted under Betting Act, 
(c. 119), s. 3, of using the place for the purpose 
of betting. — M‘ William v. Dawson (1891), 56 
J. P. 182, D. C. 

Annotations : — Consd. Hawke v. Dunn, [1897] 1 Q. B. 579. 

Reid. Powell v. Kempton Park Racecourse Co., [1897] 

2 Q.B. 242. 

388. -.] — Bennett v. Wood- 
ward (1923), 87 J. P. Jo. 347, D. C. 

389. Money handed over outside.] — 

A person who habitually resorts to the bar of a 
public-house with a view to meet persons coming 
there in the character of customers to bet with him 
upon the contingency of horse racing, may be 
convicted, under Betting Act, 1853 (c. 119), s. 1, 
of using such place for the purpose of betting with 
persons resorting thereto, whether the money 
staked upon the results of such races is handed to 
him inside or outside the house. — R. v. Worton, 
[1895] 1 Q. B. 227 ; 64 L. J. M. 0. 74 ; 72 L. T. 
29 ; 11 T. L. R. 107 ; 39 Sol. Jo. 114 ; 18 Cox, 
C. C. 70 ; 15 R. 102, C. C. R. 

Annotation : — Consd. Hawke v. Dunn, [1897] 1 Q. B. 579. 

See, further , Clubs, Vol. VIII., pp. 525, 520, 
Nos. 129, 134. 

390. Effect of permission by land- 
lord.] — A bookmaker was in the habit of attending 
at the bar of a licensed beerhouse daily at certain 
hours for the purpose of betting with persons 
resorting thereto, & he carried on there a business 
of ready-money betting with the knowledge & 
permission of the licensed occupier of the beer- 
house. His hours of attendance at the beer- 
house were known to his customers, who came 
there for the purpose of transacting betting business 
with him. The beerhouse keeper had no interest 
in the bets made, & the bookmaker had no interest 
in or control over the business of the beerhouse or 
the house itself; — Held: (1) the bookmaker 
“ used ” the bar of the beerhouse for the purposes 
prohibited by Betting Act, 1853 (c. 119) ; (2) the 
proprietor & licensee of the beerhouse was guilty 
of the offence under Licensing Act, 1872 (c. 94), 


the persons betting had themselves 
some dominion or control over the 
place — McCann v. Blake, [1920J 
V. L. R. 89. — AUS. 


owner or oocupior of any house or place 
who knowingly & wilfully permits 
tho same to be . . . used by any 
other person for the purposes ” of 
gaming, it is necessary to provo that 
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Sect , 4 . — Offemm under Betting Acts: Sub-sect, 2 
C , ; sub-sects, 3 <fe 4.] 

8. 17 (2), of suffering his house to be used in con- 
travention of Betting Act, 1853 (c. 119). 

(3) There is this great distinction between the 
racecourse cases, such as Powell v. Kempton 
Park Racecourse Co,, No. 358, ante , & the present, 
that in the former, the bookmakers & the members 
of the public who bet with them go into the race- 
course mclosures on exactly the same footing ; 
the place is open to them both on the same terms, 
the one has no greater right to be there than the 
other. But that was not the case here. The 
bookmaker had something in the nature of a right 
or licence to use the bar of the beerhouse for the 
purposes of his betting business, over ft above the 
right of an ordinary member of the public to resort 
there. The case finds that he was allowed to remain 
there regularly for certain hours every day, 
although he was not there as a customer 
(Grantham, J.). — Belton v. Busby, [1899] 
2 Q. B. 380 ; 68 L. J. Q. B. 859 ; 81 L. T. 196 ; 
63 J. P. 709 ; 47 W. R. 636 ; 15 T. L. R. 458 ; 43 
Sol. Jo. 656 ; 19 Cox, C. C. 392, D. C. 

Annotations : — As to ( 1) Apprvd. ft Folld. It. v. Deaville, 
R. v. Dcavllle, R. v. Simpson, [1903] 1 K. B. 468 ; Tromans 
v, Hodkinson, [1903] 1 K. B. 30. Refd. Buxton v. Scott 
(1909), 100 L. T. 390. As to (3) R«fd. R. r. Deaville, II. 
v. Deaville, R. v. Simpson, [1903] 1 K. B. 468. 

891. .] — Applt., who was a book- 

maker, was in the habit of frequenting the bar 
of an inn at certain hours for the purpose of 
carrying on a business of ready-money betting 
with persons resorting thereto, ft the fact of his 
carrying on that business in the bar was known to 
those persons. He carried on the business there 
by the permission of the landlord, but he did not 
for the purposes of it occupy any specific portion 
of the bar : — Held : the above facts amounted to a 
“ use ” of the bar by applt. for the purposes 
of betting in contravention of Betting Act, 1853 
(c. 119), s. 3. 

It was contended that because applt. had no 
interest in the inn, or control over the premises, he 
did not “ use ** the bar in the sense in which that 
term is employed in the sect. With that con- 
tention I cannot agree. Apart from the decision 
in Belton v. Busby , No. 390, ante , I think that 
where you find a man habitually frequenting the 
same room or place for the purpose of carrying on 
there a regular business of betting with persons 
resorting thereto, he commits an offence against 
the Act. There is, to my mind, nothing in Lord 
Halsbury’s judgment in Powell v. Kempton 
Park Racecourse Co ., No. 358, ante , to support 
the contrary (Lord Alverstone, C.J. ). — Tromans 
v . Hodkinson, [1903] 1K.B SO ; 72 L. J. K. B. 
21 ; 87 L. T. 549 ; 67 J. P. 30 ; 51 W. R. 286 ; 19 
T. L. R. 19 ; 47 Sol. Jo. 32 ; 20 Cox, C. C. 360, 
D. C. 

Annotation: — Apprvd. ft Folld. R. v. Deaville, R. v. 
Deaville, R. v. Simpson, [1903] 1 K. B. 468. 

892. .] — Where a bookmaker is 

in the habit of frequenting the bar of a public- 
house for the purpose of carrying on a business of 
ready-money betting with persons resorting thereto 
but for the purposes of that business does not 
occupy any specific portion of the bar, the question 
whether he “ uses ” the bar for the purpose of 
betting in contravention Betting Act, 1853 (c. 119), 
s. 3, depends upon whether he so carries on his 
betting business there with the knowledge & 
permission of the occupier of the house. 

Assuming you find a betting business carried 


on in a place which is not either in law or in fact 
in possession of the person charged, but is a 
common place to which persons have access for 
other purposes, you require to give evidence from 
which the jury may infer that the person who 
owns the place, authorised or permitted the 
prohibited business to be carried on (Lord Alver- 
stone, C.J.). — R. v. Deaville, R. v. Deaville, 
R. v, Simpson, [1903] 1 K. B. 468 ; 72 L. J. K. B. 
272 ; 88 L. T. 32 ; 67 J. P. 82 ; 51 W. R. 604 ; 
19 T. L. R. 223 ; 47 Sol. Jo. 280 ; 20 Cox, C. 0. 
389, C. C. R. 

Annotations : — Consd. Buxton v, Soott (1909), 100 L. T. 

390. Apld. Lee v. Taylor & GUI (1912), 77 J. P. 66. 

Retd. R. v. Fisher, Fisher & Grout (1913), 9 Or. App. Rep. 

164. 

393. Or agent.] — A. used a 

public-house for the purpose of betting with persons 
resorting thereto. He aid this with the knowledge 
ft connivance of B., the licensee’s son, who assisted 
the licensee in conducting the business of the 
public-house. The licensee was present in ft 
managing the public-house, but the justices were 
not satisfied upon the evidence that she knew that 
betting was going on. The justices convicted A. 
of using the public-house for the purpose of betting 
with persons resorting thereto, ft convicted B. of 
aiding ft abetting A. to commit the offence : — 
Held : as B. was in fact assisting in conducting 
the business of the public-house, he was a person 
clothed with the licensee's authority who could 
give permission to A. to use the premises for the 
purpose of betting with persons resorting thereto, 
& the conviction of A. & B. was therefore right. — 
Buxton v. Scott (1909), 100 L. T. 390 ; 73 J. P. 
133 ; 25 T. L. R. 239 ; 21 Cox, C. C. 799, D. C. 

394. -.1 — In this case a con- 
viction under Betting Act, 1853 (c. 119), s. 3, 
for using a room for the purpose of betting with 
persons resorting thereto, was quashed on the 
ground that the deputy recorder who tried the case 
had misdirected the jury, so that they might 
have thought that the mere physical use of the 
room for the purpose of betting, without the 
sanction of either the landlord or of his servants, 
was sufficient to support a conviction. The ct. 
refused to decide the question of whether the 
permission of the landlord’s servant in charge of 
the room in question was sufficient to support a 
conviction, as unnecessary for the determination 
of the case.— R. v . Moss (1910), 74 J. P. 214 : 26 
T. L. R. 323 ; 4 Or. App. Rep. 112, C. C. A. 


Sub-sect. 3. — The Resorting. 

395. Physical resorting — Whether necessary.] — 
Upon the trial of an indictment under Betting 
Act, 1853 (c. 119), s. 1, for keeping a house for the 
purpose of betting with persons resorting thereto, 
it is unnecessary to show that such persons have 
physically resorted to the premises, the purpose 
for which the house is kept being that which is 
condemned by the sect, ft the * offence may be 
proved by showing that the house was opened ft 
advertised as a betting house, although no person 
ever physically resorted thereto. But where no 
other evidence than that of resorting is offered 
in support of such an indictment, there must be 
evidence of a physical resorting ft it is not sufficient 
to show that letters ft telegrams were sent to the 
accused directing him to make bets with the 
senders ; persons sending such letters ft telegrams 
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do not resort to the house within the meaning Of 
the sect. — R. v. Brown, [1895] 1 Q. B. 119 ; 84 
L. J. M. C. 1 ; 72 L. T. 22 5 69 J. P. 485 ; 43 
W. R. 222 ; 11 T. L. R. 54 ; 39 Sol. Jo. 64 5 18 
Cox, C. 0. 81 ; 15 R. 59, 0. 0. R. 

Annotations : — Confld. Stoddart v. Argua Printing Co., 
[1901] 2 K. B. 470. pistd. Taylor v. Monk (1914), 83 
L. J. K. B. 1125. Refd. R. v . Worton (1894), 72 L. T. 
29; Hawke v. Dunn. [1897] 1 Q. B. 579 : Ashley 8c 


£10 , oonao !/• JUUUlla [10(7 1 J J 

Smith v. Hawke (1903), 89 L. 

Bradbury, R. v. Edlin, [1921] 1 K. B. 5G2, 


0 2 J3LD1ULXZJ Ob 

Mentd. R. v. 


896. -.] — Stoddart v. Argus Print- 

ing Co., No. 409, post. 


897. .1 — Blair Brothers v. Lough- 

borough JJ. (1900), 70 J. P. Jo. 508, D. C. 


398. What amounts to — Congregation in defined 
space.] — R. v. Russell, No. 345, ante. 

399. Person receiving betting slips at 
defined place in highway — On behalf[ of book- 
maker.] — Applt. employed a man to stand on the 
footway outside the door of a house to receive 
betting slips & money from persons passing along 
the highway, & another man to stand inside the 
doorway of the house & receive the bets from the 
first man & send them on to applt. elsewhere. 
Ho also gave the occupier of the house various 
sums of money for the privilege of his employees 
using the house in this manner. The justices 
convicted applt. of ‘ using the house for the 
purpose of betting with persons resorting thereto ” : 
— Held : there was evidence of a “ user of the 
house ” & of “ persons resorting thereto ” within 
Betting Act, 1853 (c. 119), s. 1, although the 
persons making the bets did not enter the house, & 
the justices were entitled on the evidence to con- 
vict applt. of the offence charged. — T aylor v. 
Monk, [1914] 2 K. B. 817 ; 83 L. J. K. B. 1125 ; 
110 L. T. 980 ; 78 J. P. 194 ; 30 T. L. R. 307 ; 24 
Cox, C. C. 156, D. C. 


Sub-sect. 4. — Keeping a Place, etc., for 
Receiving Money. 

In respect of u coupon competitions.”] — See 
Part VI., Sect. 1 , post. 

400. Sale of tickets — In lottery.] — R. v. Craw- 
shaw, No. 467, post. 

401. Receipt by organiser of sweepstake.] 

— To subscribe to a sweepstake is not to bet ; the 
organiser of a sweepstake, therefore, does not 
commit an offence against Betting Act, 1853 
(c. 119), even though the sweepstake may have 
reference to a horse race. 


was indicted & convicted under the above Act, 
for using his house for the purpose of money 
being received by him, as & for the consideration 
for promises & agreements to pay thereafter money 
on certain events relating to a horse race : — Held : 
the conviction was wrong. Serrible : a sweepstake 
is a lottery & therefore illegal. — R. v . Hobbs 
[1898] 2 Q. B. 647 ; 67 L. J. Q. B. 928 ; 79 L. T. 
160 ; 62 J. P. 551 ; 47 W. R. 79 ; 14 T. L. R. 
573 ; 42 Sol. Jo. 717 ; 19 Cox, C. C. 154, C. C. R # 


Annotations : — Expld. R. v. Stoddart, [1901] 1 K. B. 177. 
Reid. Hardwick v. Lane (1903), 73 L. J. K. B. 96 ; Hawke 
v . H ul ton (1905), 22 T. L. R. 169 ; Peers v. Caldwell, 
Taylor v. Caldwell (1915). 85 L. J. K. B. 754. 


402. Receipt in capacity as agent — To make bet 
— Whether offence constituted.] — W. kept a house 
or office for the purpose of executing commissions 
on receiving instructions by letter to bet on horse 
races, but professed not to bet himself, only 
acting as an agent in the matter, & investing the 
money sent to him & laying it out to the best 
advantage for his client, in reference to the 
particular races. W. received money by letter 
from C. to back a particular horse, & acknowledged 
receipt, & on the horse winning sent the money to 
C. There were no principals named by W. as 
advancing the money to pay the bets : — Held : 
W. was guilty of the offence of keeping open an 
office for receiving money on an undertaking to 
pay money on the event of horse races within 
Betting Act, 1853 (c. 119), s. 1.— Wright v. 
Clarke, Morris v. Clarke, Smith v. Clarke 
(1870), 34 J. P. 001. 

Annotation: — Reid. R. v. Wyton (1910), 5 Cr. App. Rep. 

287. 


403. Receipt at place itself — Whether necessary 
to constitute offence — Receipt abroad.] — To con- 
stitute an offence under Betting Act, 1853 (c. 119), 
s. 1, it is not necessary that the money should 
be intended to be received at the house itself, 
nor need the intended place of receipt be within 
the United Kingdom. — Stoddart v. Hawke, 
[1902] 1 K. B. 353 ; 71 L. J. K. B. 133 ; 85 
L. T. 687 ; 00 J. P. 07 ; 50 W. R. 93 ; 18 T. L. R. 
23 ; 40 Sol. Jo. 31 ; 20 Cox, C. C. Ill, D. C. 
Annotations : — Apprvd. Lennox v. Stoddart, Davis v. 

Stoddart, j 1902] 2 K. B. 21. Consd. Mackenzie v. Hawke, 
[1902] 2 K. B. 216. Refd. Hawke v. Mackenzie (No. 1), 
Hawke v. Mackenzie (No. 2) (1902), 71 L. J. K. B. 565 ; 
Hawke v. Hulton (1905), 22 T. L. R. 169 ; R. v. Thompson 
& Thompson (1924), 18 Cr. App. Rep. 31. 

404. -.] — R. v. Andrews, Schotz 
& Luggar, No. 308, ante. 

405. Betting Act, 1853 (c. 119), s. 5— 

Not repealed by Gaming Act, 1892 (c. 9), s. 1.] — 

Lennox v. Stoddart, Davis v. Stoddart, No. 
108, ante. 


A publican received subscriptions for a sweep- 
stake on a horse race. Before the date fixed for 
the drawing of the sweepstake the police seized 
the documents relating to the subscriptions, &, 
consequently no drawing took place. The publican 


406. Receipt outside house.] — Resp 

was the tenant of a house on the ground floor of 
which was a shop with a room at the back. Out- 
side the house there was an entry from which a 
side door opened into the house. Resp.’s father 


PART III. SECT. 4, SUB-SECT. 4. 

402 1. Receipt in capacity as agent — 
To make bet — Whether offence con- 
stituted .}— It is no breach of Gaming 
& Lotteries Act, 1881, s. 11, to keep an 
offloe for the purpose of receiving 
money from others for investment on 
the totalisator, agreeing to pay them 
the sums (If any) whioh the keeper 
of the offloe may reoeive or be able to 
recover as the holder of totalisator 
tlokets on their behalf, less an agreed 
commission. — Paterson v. Campbell 
(1894), 13 N. Z. L. R. 529.—N.Z. 


t. Receipt of money in one room — 
Settlement of accounts in another .1 — 
Held : a conviction under Betting 
Act. 1853, ss. 1 8c 3, was good, although 
all the money was received & all the 
correspondence relating to bets was 
conducted in one room, while the other 
was used exclusively for settling ac- 
counts. — Hodgson v. Maophbrson, 
[1913] S. C. (J.) 68; 50 So. L. R. 752 ; 
2 S. L. T. 8.— SOOtf. 

u. Recetp of money by post — 
Winnings paid after money received .} — 


A bookmaker occupied premises in E. 
where he carried on his business by 
receiving communications from his 
clients by telephone, the client sub- 
sequently sending by post a note of the 
bet along with a postal order for the 
sum staked. No instance was proved 
of money being received by the book- 
maker before the race on whioh It was 
staked to run, but clients did not 
reoeive their winnings until after their 
money had been reoeived by the book- 
maker: — Held : the bookmaker had 
committed a contravention of Betting 
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Sect. 4. — Offences under Betting Acts: Sub-sects. 4 
& 5. Sects. 5 & 6.] 

occupied the house. Betting was carried on by 
resp. in this way : A person wishing to bet wrote 
on a paper the name of the horse & the amount 
of the bet ; he wrapped up in the paper the coin 
representing the bet & handed the same to resp. 
in the entry or street. Several packets were so 
received by resp., but none were received in the 
house. Papers & coins which had been so handed 
to resp. outside were found in the back room of 
the house, & the rooms of the house were used 
merely for paying out the money won on bets 
previously made outside. 

Upon an information under Betting Act, 1853 
(c. 49), s. 4, against resp. as the occupier of the 
house, for receiving moneys as a “deposit** 
upon bets, the justices dismissed the information 
on the ground that the betting having been com- 
pleted outside the house, the mere taking of the 
papers & money to the back room without the 
knowledge of the persons making the bets was 
not a “ receiving ” of the moneys within the 
statute: — Held: (1) the justices were wrong in 
holding that the mere taking of the papers & 
money to the back room without the knowledge or 
connivance of the persons making the bets did 
not constitute a “ receiving ” within the statute, 
but that sufficient facts had not been found to 
bring the case within sect. 4, & upon that ground 
the case ought not to be remitted to them ; 
(2) “ deposit *’ in sect. 4 includes the payment or 
handing over of the whole sum staked as well as 
of a part only of that sum. — Boulton v. Hunt 
(1913), 109 L. T. 245 ; 77 J. P. 337 , 23 Cox, C. C. 
526, D. C. 

457. Money deposited in bank — For purpose of 
executing bets — On occasions agreed upon.] — Vogt 
v, Mortimer, No. 109, ante. 

408. Receipt of postal orders — On deposit 
account — Pursuant toprevious agreement.]— Ap pit. , 
a bookmaker, was convicted on an indictment 
charging him under Betting Act, 1853 (c. 119), s. 3, 
with having used his premises for the purpose 
of money being received by him “ as & for the 
consideration for certain assurances, undertakings, 
promises, & agreements to pay thereafter ” money 
on bets on horse races. 

Evidence was given on behalf of the prosecution 
that, at the time alleged in the indictment, postal 
orders for £5 were sent to & retained by applt. in 
pursuance of a letter previously received in which 
the writer stated that he desired to open a deposit 
account with applt., & that his commissions would 
not exceed £5 without a further remittance ; 


that bets to an amount not exceeding £5 were 
subsequently made by applt. with the sender 
of the postal orders, & an account showing him 
the sums won or lost was sent to him, & that a few 
days later applt. *s premises were searched by the 
police, & betting slips & ledgers containing entries 
relating to the bets were found there : — Held : 
there was evidence on which the jury were entitled 
to convict applt. — R. v. Mortimer, [1911] 1 
K. B. 70 ; 80 L. J. K. B. 70 ; 103 L. T. 910 ; 75 
J. P. 37 ; 27 T. L. R. 17 ; 22 Oox, 0. C. 359 ; 
5 Cr. App. Rep. 199, 0. C. A. 


Sub-sect. 5. — Advertisement, etc., op 
Betting Houses. 

See Betting Act, 1853 (c. 119), ss. 1, 3 & 7 ; 
Betting Act, 1874 (c. 15), s. 3. 

409. Whether advertisement illegal — House not 
physically resorted to — Coupon competition.] — 

The publication in a newspaper of an advertise- 
ment relating to a “ coupon competition,’* that 
is to say, of a promise by the proprietor of an 
office to pay a certain specified sum of money to 
such persons as shall correctly guess the result of 
a horse race shortly to be run, & shall write their 
guesses upon certain forms called coupons issued 
with each number of the newspaper, & return the 
coupon so filled up to the office together with the 
sum of one penny in respect of each guess made, 
does not constitute an offence under Betting Act, 
1853 (c. 119), s. 7, or Betting Act, 1874 (c. 15), 
s. 3, inasmuch as the advertisement does not 
relate to a house to which persons physically 
resort for the purpose of betting. — Stoddart v. 
Argus Printing Co., [1901] 2 K. B. 470; 70 
L. J. K. B. 711 ; 85 L. T. 110 ; 65 J. P. 694 ; 49 
W. R. 060 ; 17 T. L. R. 549 ; 45 Sol. Jo. 550, 1). C. 
Annotation : — Overd. Hawke r. Mackenzie (Noh. 1 & 2), 

[1002] 2 K. li. 225. 

410. .] — (1) By Betting Act, 

1853 (c. 119), s. 7, a penalty is imposed on any 
person publishing any advertisement whereby 
it is made to appear that any house, office, etc,, 
is opened, kept, or used for the purpose of “ making 
bets or wagers in manner aforesaid.” The 
proprietor of a newspaper in England published 
an advertisement of an illegal football coupon 
competition conducted by a person resident 
abroad, the coupons for which were printed as 
part of the advertisement & were to be obtained 
at the office of the newspaper : — Held : the making 
of bets in “ manner aforesaid ” included all the 
modes of betting specified in Betting Act, 1853 


Act, 1853, 6. 1. — Traynor t>. Mac- 
PHERSON, [1911] S. C. (J.) 174.— SCOT. 

a. .] — A bookmaker occu- 

pied premises at which he carried 
on his business. No money was paid 
or deposit made by clients before or 
at the time of making a bet or before 
the event on which the bet was made 
had boon decided ; but accounts were 
rendered weekly or daily, & the balance 
remitted to or by the bookmaker : — 
Held: the bookmaker bad not com- 
mitted a contravention of Betting Act, 
1853, s. 1 . — Auld v. Logan (1920), 
57 So. L. R. 474.— SCOT. 

b. .] — Williamson v. 

Macpiierson, [1923] S. C. (J.) 3. — 
SCOT. 

o. Conveyed to another address .] 

— Premises in P. wore used for the 


transaction of betting business by 
means of correspondence, but no 
correspondence was received through 
the medium of the post at that address, 
all letters, including those containing 
money, being addressed to accused’s 
father at an office occupied by hi m in 
G., whence they were daily conveyed, 
by a motor oar belonging to accused, 
to P. On arrival in P. they were opened 
by the accused or his staff, & the con- 
tents dealt with : — Held : the money 
had been “ received ” in P. — M’Lauoh- 
lan v. Cameron, [1916] S. C. (J.) 14. 
— SCOT. 

PART III. SECT. 4, SUB-SECT. 5. 

d. Information or advice — Advertise- 
ment of — What constitutes offence .] — 
Held : in order to constitute the offenoe 
of publishing an advertisement whereby 


it was made to appear that some person 
would give advice with respect to an 
event or contingency relating to a 
horse race it was not necessary to show 
that the advice had reference to bets 
to be made in abetting house. — Potter 
v. Rjdsdalk (1892), 13 N. S. W. L. It. 
248 ; 0 N. S. W. W. N. 84.— AUS. 

notification that there was a betting 
market Sc that the layers of odds wore 
offering certain prices on an intended 
horse-race was the giving of informa- 
tion or advice “ as to the betting ” 
on such race. — O’D onnell v . Smart, 
[1907] V. L. R. 439.— AUS. 

f. .] — VOOKXER v. 

King (1919), 26 C. L. R. 366.— AUS. 

g. .] — The essence 

of the offenoe is the dissemination of 
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(c. 119), s. 1, & was not limited to the class of 
betting described in the first branch of that sect., 
that is, betting with persons “resorting to 
the house, office, etc., & the proprietor of the 
newspaper was liable to bo convicted upon a 
summons under sect. 7. 

(2) By Betting Act, 1874 (c. 15), s. 3 (1), a 
penalty is imposed upon the publication of an 
advertisement whereby it is made to appear that 
any person will on application give information 
or advice with respect to any bet or wager or any 
event or contingency mentioned in Betting Act, 
1853 (c. 119). The proprietor of the same news- 
paper published in it advertisements by persons 
offering to give information as to the probable 
winners of the football matches dealt with in the 
coupon competition : — Held : the proprietor of 
the newspaper was liable to bo convicted of an 
offence under Betting Act, 1874 (c. 15), s. 3 (1). — 
Hawke v. Mackenzie (Nos. 1 & 2), [1902] 2 
K. B. 225 ; 71 L. J. K. B. 5G5 ; 87 L. T. 127 ; 
00 J. P. 709 ; 51 W. It. 230 ; 18 T. L. It. 550 ; 
40 Sol. Jo. 501 ; 20 Cox, C. O. 314, D. C. 

Compare Nos. 490, 497, post . 

411. Nor money received therein.] — 

The publishers of a daily paper were charged 
with unlawfully causing certain advertisements 
to be published in the city of London whereby it 
was made to appear that an office <fc place was 
opened, kept & used by T. & S. for the purpose 
of making bets or wagers in manner prohibited by 
the Betting Act, 1853 (c. 119). At the hearing 
it was proved that the following advertisement 
was published on May 27, 1902 : “ T. & 8., 

Flushing, Holland. The Derby, Ascot Stakes, 
Royal Hunt Cup, Northumberland Plate, etc. 
The Continental Sportsman, also Year Book & 
Ready Reckoner. Free on receipt of address. 
Telegraphic instructions can be sent to London. 
All letters to be addressed ‘ T. & S., Flushing, 
Holland.' Postage 2 \d. ; Postcards, Id.” Evi- 
dence was given as to bets & proceedings relating 
to bets taken pursuant & subsequent to the 
publication of the advertisement. The publishers 
were convicted : — Held : for an advertisement 
to come within the terms of sect. 7 of the Act, it 
must appear by reasonable inference from the 
advertisement itself, that it referred to one of the 
two classes of betting transactions prohibited or 
rendered illegal by sect. 1 of the Act. This was 
not so apparent on the face of the advertisement 
in question, as it did not appear that there was 
or would be “ physical resorting ” to any office 
or place in England or Ireland, or that betting 
was or would be carried on at any such office 
or place by means of prepayment. The evidence 


given as to bets & proceedings relating to bets, 
taken pursuant & subsequent to the publication 
of the advertisement was irrelevant. The con- 
viction, therefore, could not stand. — A shley & 
Smith, Ltd. v. Hawke (1903), 89 L. T. 538 ; 67 
J. P. 301 ; 19 T. L. R. 581 ; 47 Sol. Jo. 040 ; 20 
Cox, 0. C. 558, D. C. 

412. Information or advice — Advertisement of 
— How far illegal.] — Betting Act, 1874 (c. 15), 
is confined to such bets as are mentioned in the 
Betting Act, 1853 (c. 119), that is, to bets made 
in any house, office or place kept for betting, & 
the Act does not apply to advertisements offering 
information for the purpose of bets not to be made 
in any house, office or place kept for that purpose. 
— Cox v . Andrews (1883), 12 Q. B. D. 120 ; 53 
L. J. M. C. 34 ; 48 J. P. 247 ; sub nom, Andrews 
v. Cox, 32 W. R. 289, D. C. 

Annotations : — Consd. Stoddart v. Hawko, [1902] 1 K. B 353. 

Refd. Hawke v. Mackenzie (Nos. 1 & 2), [1902] 2 K. B. 

225. 

413. -.] — Hawke v. Mackenzie 
(Nos. 1 & 2), No. 410, ante. 


Sect. 5.— OFFENCES UNDER BETTING AND 
LOANS (INFANTS) ACT, 1892. 

Sec Betting & Loans (Infants) Act, 1892 (c. 4). 

414. Circular to person at university — When an 
offence.] — A circular sent to a person at an address 
in a university town is not sent to a person “ at 
a university ” within Betting & Loans (Infants) 
Act, 1892 (c. 4), s. 3, unless the sender blows that 
the address is that of a house at which under- 
graduates are permitted by the university 
authorities to reside. — Milton v. Studd, [1910] 
2 K. B. 118 ; 79 L. .T. K. B. 638 ; 102 L. T. 573 ; 
74 J. P. 217 ; 20 T. L. R. 392. 


Sect. G. — OFFENCES UNDER FOOTBALL 
BETTING ACT, 1920. 

415. “ Printing or knowingly circulating 
coupons 9 9 — Construction of Football Betting Act, 
1920 (c. 52), SS. 1,2.] — Where a printer undertook 
in the ordinary course of business the printing of 
betting coupons marked “To be used for credit 
business only,” & where these coupons were sub- 
sequently used for the purpose of ready-money 
betting, but no evidence was adduced to show 


information intended to assist in or 
for use in connection with book- 
making, etc. — R. v. Hewitt (1922), 69 
D. L. R. 576 ; 38 Can. Crim. Cos. 265 ; 
51 O. L. R. 522. — CAN. 


h. Invitation to bet — Exhibiting 
& publishing handbills.] — Agnew v. 
Morley, [1909] S. O. (J.) 41 ; 46 

Sc. L. R. 640 ; 1 S. L. T. 394. — SCOT. 


k. Sent by post — Accused 

triable where letter received.] — Held : 
the sheriff-substitute at Dundee had 
jurisdiction to try a Glasgow book- 
maker charged with a contravention 
of the Betting Acts by sending by post 
to persons in Dundee oards inviting 
them to bet. — Lipsey v. Mackintosh, 
[1913] S. C. (J.) 104.— SCOT. 


1. Public placard.] — Deft, ex- 

hibited an illustrated printed placard 


in a barber's shop in S. intimating that 
he was a registered bookmaking 
member of the M. T. Club & was to be 
seen at his office : — Held : the placard 
being in a place open & accessible to 
the public was a public placard under 
Ord. No. 17 of 1914, s. 2 (1) (Southern 
Rhodesia). — R. v. Cohen (1915), C. P. 
D. 236.— S. AF. 


PART III. SECT. 5. 

m. Selling totaUsator tickets to 
infant — Evidence as to infant’s age-— 
Mens rea.] — Applt. was charged with 
having sold totalisator tickets to S. t 
a person under the age of twenty -one 
years. The evidence as to S.*s ago 
before the magistrate was an admission 
made to reap, by S. that he was only 
seventeen years of age, & evidence by 
resp. that S. did not have the appear- 


ance of being more than seventeen 
years of age: — Held: (1) the magis- 
trate would not have boon justified in 
finding that S. was under the age of 
twenty-one years on S.*s admission, 
but resp.’s evidence that 8. did not 
appear to be more than seventeen years 
of age was legal evidence to justify the 
magistrate's finding; (2) It was the 
intontion of the legislature to make 
mens rea necessary to constitute an 
offence under Gaming Act, s. 67 (1) (c), 
subject to this qualification : that if the 
person to whom the ticket is Bold 
appears to be an infant, then the 
person soiling the ticket is deemed to 
have known that the purchaser was 
an infant unless he proves that he had 
reasonable grounds for believing & 
that he did beUeve the purchaser to 
be of full age. — M iller v. Hood, 
[1921] N. Z. L. R. 998.— N.Z. 


J. — VOL. XXV. 
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Sect. 6. — Offences under Football Betting Act , 1D20. 
Sect. 7,] 

that the printer had knowledge of the intention 
to use the coupons for a prohibited purpose, in a 
charge under above sects. : — Held : the printer 
was rightly acquitted by justices. — White v . 
Robertson (1025), 41 T. L. R. 484 ; 09 Sol. Jo. 
677 5 80 J. P. Jo. 313, D. C. 


Sect. 7. — PRACTICE AND PROCEDURE. 

Recovery of money — Paid as deposit.] — See 
Part I., Sect. 3, sub-sect. 2, B., ante. 

416. Information under Betting Act, 1853 
(c. 119) — Form of information.] — Applt. was con- 
victed summarily by justices upon an information 
preferred against him under sect. 3 of above Act, 
which charged him “ with having on Oct. 5 in 
the year aforesaid, & on divers other days & 
times between Oct. 6 & the laying of the informa- 
tion ” (Nov. 16 following), “ being then & there 
the occupier of a certain house in M., knowingly 
& wilfully opened, kept & used the same for the 
purpose of O. betting with persons resorting 
thereto.” The justices convicted him of the 
offence committed on Nov. 8, & in a case stated 
for the opinion of this ct., they stated that it was 
established to their satisfaction that he did so 
keep & use the house on Nov. 8, but not on Oct. 5, 
or on any other day : — Held : the information 
was good, & did not allege more than one offence, 
& upon such information the justices were 
warranted in convicting of the offence as com- 
mitted on Nov. 8. — Onley v . Gee (1861), 30 
L. J. M. C. 222 ; 4 L. T. 338 ; 25 J. P. 342 ; 7 
Jur. N. S. 570 ; 9 W. R. 662. 

Annotations Reid. Ex p. Burnby, [1901] 2 K. B. 458; 

Parker v. Sutherland (1917), 116 L. T. 820. 


417. May be laid before one justice.] — 

An information for using a place for betting 
contrary to sect. 3 of above Act does not require to 
be laid before two justices ; one will suffice. — 
Lee v. Gold (1880), 44 J. P. 395. 

418. Search warrants — Jurisdiction of justices 
— “ Persons found.**] — Complaint having been 
made under Betting Act, 1853 (c. 119), s. 11, a 
search warrant was issued thereunder, & certain 
licensed premises searched by the police : — Held : 
the justices had jurisdiction to issue the warrant 
in respect of licensed premises ; & the powers of 
the police under such warrant were not restricted 
by words of the sect., “ all such persons found 
therein,” to all such persons as were actually 
engaged in contravening the Act, or in aiding & 
abetting the contravention thereof. — Anderson 
v. Hume & South Shields Oorpn. (1882), 46 
J. P. 825, D. C. 

419. To bind by recognlsances.]- 

Murphy v . Arrow, No. 362, ante. 

420. - What may be seized — Whether money 
found on premises — Proceeds of street betting.] — 

Pltf. deposited in a house, which was occupied 
by a person employed by him, money wnich 
was the proceeds of street betting operations 
carried on by him. In pursuance of a warrant 
issued under Betting Act, 1853 (c. 119), s. 11, 
the police entered the house, & seized therein a 
number of betting slips & the aforesaid money. 
Pltf. & his above-mentioned employee were 
subsequently prosecuted for using the house as 
a gaming house. Pltf.’s employee was convicted, 
but pltf. was acquitted of the charge. The 
Chief Comr. of the Metropolitan Police having 
refused to give up the aforesaid money, pltf. 
brought an action against him to recover the same. 
At the trial, the defence having been set up by 
deft, that the money belonged, not to pltf., but 
to his above-mentioned employee, pltf. who was 


PART III. SECT. 7. 

n. Form of information .] — -Applt. 
was convicted under Police Offences 
Statute Amendment Act, 1872 (No. 
424), s. 6, of using a shop tor the 
purpose of betting with persons 
resorting thereto, the information & 
conviction not charging that the 
betting was upon any of the con- 
tingencies mentioned in s. 4 : — Held : 
the conviction was sufficient. — -Jacobs 
c. Jennings (1875), 1 V. L. R. 172.— 
AUS. 

o. .] — On an information, for, 

on a certain day, usiug a certain 
shop for the purpose of betting with 
persons Sc resorting thereto evidence 
was given of betting upon a certain 
other day & also the identification of 
certain entries in betting books found 
In the shop, with certain betting 
tickets found elsewhere : — Held : as 
no amendment had been made the 
conviction must be quashed. — Zucker 
t>. Jennings (1875), 1 V. L. R. 168. — 
AUS. 

, P- — — Being found in betting - 
house.] — Where persons have been 
found in a betting-house Sc brought 
before justices, it is not necessary that 
they should be proceeded against by 
information Sc summons. — Potter v. 
Black (1002), 2 8. R. N. S. W. 325 ; 
10 N. S. W. W. N. 181.— AUS. 

_ Q. . M Unlawful gaming ” — 

Proof of time St plaoe.] — It is not 
neoessaiy that the words “ unlawful 
gaming " should appear in an informa- 
tion in order that the information may 
be one for unlawful gaming. The 


information alleged that llic offence 
waB committed at the time a certain 
race was run, & that the place w T hero 
the offence was committed w'OS the 
place where that race w r as run. There 
was no proof of either of these allega- 
tions : — Held : Lottery & Gaining 
Act, 1017, s. 71, supplied artificial proof 
of the place, & it was unnecessary to 
prove the time in order to justify the 
conviction. — Thompson r. Allchurch, 
[1922] S. A. S. R. 217.— AUS. 

r. Evidence — Information under Street 
Betting Suppression Act , 1896 — Juris- 
diction of courts of petty sessions .] — 
Gleeson v. Jones (1806), 22 V. L. R. 
321.— AUS. 

s. .] — In order to support 

a conviction under Street Betting Sup- 
pression Act, 1896, s. 2, it is not 
sufficient to show merely that deft, 
made a bet in a street. — Biggs v. Zil- 
liks (1898), 23 V. L. R. 567.— AUS. 

t. Suppression of Public Bet- 

ting db Gaming Act , 1915 — Onus of 
proof. J — Delta, were charged under 
Suppression of Public Betting & 
Gaming Act, 1915, s. 4 (2), with being 
unlawfully on the N. P. racecourse for 
the purpose of betting. There was 
no clear evidence of a bet having been 
made by accused but there was 
evidence sufficient to raise a suspicion 
in the mind of the magistrate, who took 
the view that it was for defts. to prove 
the Innocence of their oonduct, Sc on 
their failing to do so convicted them : 
Held: Suppression of Public Betting 
Sc Gaining Act, 1915, s. 5, relates only 
to oases falling within s. 4 (1) Sc does 


not affect the onus of proof in cases 
falling under s. 4 (2). — McKay v. 
Oakes (1920), 16 Tas. L. R. 4.— AUS. 

a. Living by means of gaming — 

Sufficiency.) — H. was convicted before 
a magistrate under li. S. C., 1880, 
c. 157, s. 8, upon a charge of having no 
peaceable profession or calling to main- 
tain himself by, but who, for the most 
part supported himself by gaming, & 
of being a loose, idle or disorderly 
person Sc a vagrant : — Held : it is an 
insufficient compliance with the statute 
for the prosecution to show merely that 
accused has no apparent occupation or 
calling, other than gaming. Sc that he 

f ambles frequently Sc habitually. — 
L v. Herman (1892), 8 Man. L. R. 
330.— CAN. 

b. .] — Held : to sup- 

port a conviction under R. S. 0., 

c. 157, s. 8, there must be evidence : 
(1) that accused had no peaceable 

E rofcssion or calling to support himself 
y ; (2) that he practised gaming : 
(3) that, from this practice, he derived 
some substantial profits ; (4) that 

these profits constituted the larger 
portion of his means of support. — - 
It. v. Davidson (1802), 8 Man. L. R. 
325.— CAN. 

c. Search warrants — What may be 
seized — “ Documents."] — Betting Act, 
1853, s. 11, empowers any justice of the 
peace in oertain circumstances to 
authorise any constable by special 
warrant to enter any house or premises 
suspected of being used as a betting- 
house 44 Sc to seise all lists, oards or 
other 1 ocuments relating to racing or 
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called as a witness, in rebutting that defence 
disclosed the fact that he had obtained the money 
by street betting. The judge at the trial found 
that the detention of the money was originally 
lawful as being requisite for the purposes of the 
prosecution ; & he held that the maxim ex turpi 
causa non oritur actio applied, & that pltf. could 
not therefore recover : — Held : pltf.’s cause of 
action not being shown to arise out of any illegal 
transaction, he was entitled to recover. — Gordon 
v . Metropolitan Police Chief Comb., [1910] 
2 K. B. 1080 ; 79 L. J. K. B. 957 ; 103 L. T. 338 ; 
74 J. P. 437 ; 26 T. L. R. 645 ; 54 Sol. Jo. 719, 
C. A. 

421. Power of arrest — Persons found — Persons 
entering after police.] — A person may be “ found ” 
on premises within Betting Act, 1853 (c. 119), 
s. 11, although he only comes thereon after the 
police have entered the premises, but the power of 
arrest given to the police by that sect, is limited 
to the arrest of persons found on the premises for 
the purpose of betting. — Davis v. Sly (1910), 
26 T. L. R. 460. 

422. Summary Jurisdiction — Right to trial by 
jury — Effect of omission to Inform prisoner.] — 

R. was charged with an offence under Betting 
Act, 1853 (c. 119), s. 3. He was not aware of his 
right to be tried by a jury, & was never so informed 
by the ct. of summary jurisdiction. He was 
convicted & fined £50 : — Held : (1) the conviction 
must be quashed as the caution was not given ; 
(2) the conviction need not state the fact of the 
caution being given. — R. v . Cockshott, [1898] 
1 Q. B. 582 ; sub nom. R. v. Cockshott, Ex p. 
Rickerby, 67 L. J. Q. B. 467 ; 78 L. T. 108 ; 


62 J. P. 325 ; 14 T. L. R. 264 ; 42 Sol. Jo. 346 ; 
19 Cox, C. C. 3, D. C. 

Annotations : — As to (1) Reid. It. v. Goldberg (1904), 73 
L. J. K. B. 970 ; It. v. Beesby, [1909] 1 K. B. 849. 


423 . Under Licensing Consolidation 

Act, 1910 (c. 24), 9. 79.] — Applt. was the licensee 
of G. Inn at M. On Apr. 30, 1919, six informations 
were laid against him. Five of them charged 
that he, being the licensee of G. Inn, had on 
Apr. 21, 1919, & other dates respectively, suffered 
the premises to be used by certain persons for the 
purpose of betting with persons resorting thereto 
in contravention of Betting Act, 1853 (c. 119), 
contrary to the form of the statute in such case 
made & provided. The sixth information charged 
that applt. on Apr. 21, 1919, he then being the 
occupier of G. Inn, unlawfully did use the same for 
the purpose of betting with persons resorting 
thereto. The six informations were heard together 
by justices sitting as a ct. of summary jurisdiction. 
Applt. claimed to be tried by a jury, & he was 
committed for trial on all the informations. At 
quarter sessions he was indicted & tried for the 
offence under Betting Act, 1855 (c. 119), alleged 
to have been committed at G. Inn on Apr. 21, & 
was acquitted. The justices subsequently heard 
the first five informations, & convicted applt. on 
each of them. Applt. appealed to quarter sessions. 
The appeal as to the offence alleged on Apr. 21 
was allowed, &> the other appeals were dismissed : 
— Held : ( 1 ) the offence under Betting Act, 
1853 (c. 119), is not the same offence as that 
created by Licensing Consolidation Act, 1910 
(c. 24), s. 79, & applt. had not been twice placed 
in jeopardy for the same offence ; (2) as a person 
charged with an offence under Licensing Con- 


betting found in such bouse or 

S remises ** : — Held : “ documents ** 

oes not cover unopened lotters found 
on the premises. — M cLauchlan v. 
Renton, [1911] S. C. (J.) 12 ; 48 Sc. 
L. R. 96 ; 2 S. L. T. 331 ; 6 Adam, 
378.— SCOT. 


d. Summary jurisdiction — Right 
to trial by jury — Evidence .] — Case 
stated at request of defts., who wore 
convicted of keeping a common betting - 
house, on the questions whether the 
magistrate was right (1) in refusing to 
allow accused to elect ; (2) in 

authorising a police Inspector to act 
in the absonoe of the Chief Constable 
& Deputy Chief ; (3) in admitting 

exhibits seized by police officers in the 
courso of a trepass, as evidence : — 
Held : the effect of 8 & 9 Edw. VII., 
c. 9, ss. 773 Sc 774 (Can.), was to make 
jurisdiction of magistrate in the case 
of a charge of kooping a common 
betting-house, absolute. First Sc third 
questions answered in affirmative. 
Unnecessary to answer second question 
for disposal of case. — R. v. Honan 
(1912), 22 O. W. R. 527 ; 3 O. W. N, 
1412 ; 26 O. L. R. 484 ; 19 Can. Crim. 
Cas. 57 ; 6 D. L. R. 276.— CAN. 


e. — .) — A person charged 

with a contravention of Criminal Code, 
s. 235 (as re-enacted by 9 & 10 Edw. 
VII., c. 10, s. 3), dealing with betting- 
wagering, pool-selling, etc., has the 
right to elect to be tried by a jury, & 
cannot, without his consent, be tried 
summarily by the police magistrate. — 
R. v . Helliwell (1914), 30 O. L. R. 
694 ; 18 D. L. R. 560 ; 5 O. W. N. 
936 ; 23 Can. Crim. Cas. 146.— CAN. 


f. ■ ■ < — — — Deft, was sum- 
marily tried by a magistrate upon an 
information for keeping a disorderly 
house or common betting-house. Deft, 
was not asked to consent. He pleaded 
“ guilty *' : — Held : as tho magistrate 


had Jurisdiction under Criminal Code, 
ss. 773 (f.), 774 Sc 781, to try deft, 
without his consent, it must be assumed 
that the information was intended to 
bo laid & tried under those sections. — 
R. v. Booth (1914), 31 O. L. R. 539 ; 
23 Can. Crim. Cas. 224 ; 0 O. W. N. 
549, 675.— CAN. 

g. Power of superior court 

to examine evidence— -On certiorari .} — 
M. was convicted of an offence under 
Betting House Act, 1853, ss. 1 & 3, on 
evidence which, if examinable, was 
insufficient to support the conviction. 
The prosecution was under Dublin 
Summary Procedure Acts, 1 Viet, 
c. 25, & 5 Viet. c. 24, which prescribe 
a general form of oonviotion not stating 
or incorporating the ovidenco : — Held : 

(1) tho conviction being regular & 
following tho statutory form, could not 
be quashed on such ground, as tho 
evidence could not do examined ; 

(2) the same principles applied to 
prosecutions under Petty Sessions 
(Ireland) Act, 1851, & neither the 
column in the statutory order book 
directing witnesses* names to bo 
stated, nor s. 20 (4) of that statute, 
which requires, on request, a noto of 
tho material part of the evidence 
given to be taken Sc signed by the 
justice, incorporated the evidence, or 
enabled tho ot. to examine it on 
certiorari; (3) tho mere absence of 
evidenoo to warrant a oonviotion did 
not oust Jurisdiction, but amounted 
merely to error as distinguished from 
want of jurisdiction. — R. (Martin) t>. 
MAHONY, [1910] 2 I. R. 695.— IR. 


h. — — Service of complaint on 
accused .] — It is not essential to the 
validity of summary prosecutions that 
the complaint shall In every case bo 
sorvod upon accused. — Kelly v. Rae, 
g917] S. C. (J.) 12 ; 2 S. L. T. 24G.— 


k. Games, Wagers & Betting Houses 
Act , 1902 — Special warrant — To whom 
addressed. ] — A special warrant under 
Games, Wagers & Betting Houses Act, 
1902, s. 4, may be addressed to con- 
stables generally in New South Wales 
& need not mention any constable by 
name. — McDonald r. Be are (1904), 1 
C. L. R. 513.— AUS. 

l. Plea of autrefois convict — 

Test to be applied .] — Appcts. were 
convicted under Games, Wagers & 
Betting Houses Act, 1902, s. 19 (2), of 
having been found in a common 
gaming-house without lawful excuse. 
They wore then charged at the same ct. 
under s. 19(1) with having assisted the 
keeper of the house in the betting 
business that was there carried on : — 
Held : the test to be applied where tho 
plea of autrefois convict is raised is to 
consider whether the evidence that was 
necessary to support the second charge 
would have been sufficient to prooure 
a legal conviction on the first charge. — 
Sherwood v. Spencer, Ex p. Spencer 
(1905), 2 C. L. R. 250.— AUS. 

m. Case remitted to magistrates — 
Further hearing .] — Where on appeal 
by case stated the ct. remits the oaso 
to the magistrates to enter con- 
tinuanoos, & to find further foots in 
answer to questions submitted by the 
ct., tbo magistrates should give tho 
parties an opportunity of being 
re -heard, Sc of giving evidence in 
relation to the facts required to be 
found. Where the magistrates, with- 
out any re -hearing or fresh evidence, 
find in answer to suoh questions, at a 
date long after the original hearing, 
merely from recollection, the ot. may 
decline to act on such findings. Sc will 
certainly so decline, where, in so malring 
suoh findings, the magistrates state 
that none of tho matters on which the 
further findings were required was 
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Sect.l. — Practice and procedure. Part IV. Sect, 1.] 

solidation Act, 1910 (c. 24), s. 79, has no right to 
claim to be tried by a jury, the act of the justices in 
purporting to commit applt. for trial on the five 
informations which alleged offences under that 
sect, was a mere nullity & did not deprive the 
justices of jurisdiction to hear those informations 
summarily at a subsequent date. — Bannister v. 
Clarke, [1920] 3 K. B. 598 ; 90 L. J. K. B. 250 : 
124 L. T. 28 ; 85 J. P. 12 ; 36 T. L. R. 778 ; 20 
Cox, C. C. 641. 

424 . Same act constituting different 

offences — Under Betting Act, 1853 (c. 119), & 
Licensing Consolidation Act, 1910 (c. 24).] — 
Bannister r. Clarice, No. 423, ante. 

425 . Application of penalty — Discretion of 
magistrate— To deprive common informer of share .J 

— Under Metropolitan Police Courts Act, 1839 


(c. 71), s. 34, a metropolitan police magistrate 
has a discretion to deprive an informer of any share 
in a penalty inflicted under Betting Act, 1853 
(c. 119), although sect. 9 of the latter Act expressly 
directs that one-half of the penalty is to be paid 
to the informer. — Hawke v. Mackenzie (No. 3), 
[1902] 2 K. B. 234 ; 71 L. J. K. B. 570 ; 87 L. T. 
131 ; 06 J. P. 709 ; 51 W. R. 239 ; 20 Cox, C. C. 
324, D. C. 

426 . Sentence reduced — Original heavy sentence 
— Imposed on unfounded allegations — Fines paid 
by third person.] — R. v. Perkins (1911), 6 Cr. 
App. Rep. 248, C. C. A. 

427 . Evidence of previous offences — Admissi- 
bility.] — R. v. Mean, No. 365, ante. 

428 . Conviction for “ suffering betting ” — 

Whether admissible on charge of “ betting with 
persons resorting.”] — Taylor v . Wilson, No. 
366, ante. 


Part IV.- 

Sect. 1.— IN GENERAL. 

429. What amounts to a lottery — Sale by lot — 
Gaming Act, 1738 (c. 28), s. 4.1 — To a declaration 
in covenant deft, pleaded that before the making of 
the covenant, it was unlawfully agreed between 
pltf. & deft, that deft, should sell A pltf. purchase 
certain lands for a certain sum of money, to 
the intent & in order & for the purpose, as pltf. 
at the time of making the agreement well knew, 
that the lands should be sold by lottery contrary 
to above Act ; that afterwards, in pursuance of 


-Lotteries. 

the illegal agreement, the lands were conveyed 
to deit., & a part of the purchase-money for same 
being unpaid, deft, to secure the payment thereof 
made the covenant declared on. A verdict being 
found for deft, on the issue on this plea, pltf. 
obtained judgment no?i obstante veredicto : — Held : 
in error, reversing the judgment below, the plea 
was good, after verdict it ought to be taken to 
mean that the covenant was given in pursuance 
of the illegal agreement, &, even, if not so under- 
stood, the covenant could not be enforced, since 


raised before them at the original 
hearings. — F orte v. M'Alister, [1917] 
21. R. 387. — IR. 

n. Form of conviction .] — G. was 
charged under Suppression of Public 
Betting & Gaming Act, 1915, with 
betting in a sports ground with one R. 
After one bet had been proved the 
magistrate admitted evidence of two 
other bets with R. : — Held : evidence 
of the later bets was properly admitted 
& the form of conviction was sufficient. — 
Gad n r. Oakes (1921), 17 Tas. L. It. 
73.— AUS. 

o. .] — A conviction for “ keep- 
ing & using a certain place, to wit, 
a shop — for the purpose of betting 
with persons resorting then. 1 to,” not 
being in the disjunctive, is not bad. — 
Taylor r. Bkktham (1898), 17 N. Z. 
L. R. 405. — N.Z. 

p. Alternative charges.] — A 

husband & wife were charged with 
keeping a dwelling-house as a gaming or 
betting-house, or having the care or 
management thereof, or acting in 
conducting gaming or betting therein, 
contrary to Burgh Police (Scotland) 
Act, 1892, s. 407. They were found 
“ guilty as libelled ” : — Held : the 
convictions were not open to the 
objection of being general convictions 
upon alternative charges in respect 
that the charges were not mutually 
exclusive & consequently were not 
truly alternative. — M'C ulloch v. Rae, 
[1915] S. C. (J.) 43; 7 Adam, 602; 
52 Sc. L. R. 469 ; 1 S. L. T. 312. — 
SCOT. 


q. Prejudice of accused — Sheriff 
using notes prepared before hearing 
counsel .] — A person convicted of an 
offence, appealed on the ground of 
oppression, & prejudice in his defence 
on the merits, in respect that the 
sheriff before whom he was tried had, 
in delivering judgment, used notes of 
opinion admittedly prepared before he 
had heard counsel for accused : — Held : 
the procedure had not prejudiced the 
accused. — Leng & Co., Ltd. v . Mac- 
kintosh (1914), 51 Sc. L. R. 266.— 
SCOT. 

r. Separate t offences involving sepa- 
rate penalties — Burgh Police ( Scot- 
land ) Act , 1892, s. 407.]— Accused, 
charged under Burgh Police (Scotland) 
Act, 1892, s. 407, with keeping his 
dwelling-house as a gaming or betting- 
house, & conducting gaming or betting 
therein, was convicted under both 
branches of the complaint, & a separate 
line was imposed for each offence ; — 
Held : each of these acts constituted 
a separate & distinct offence, in respect 
of which a separate penalty for each 
offence could be imposed. — Hkaly v. 
Wright, [1923] S. C. (J.) 9.— SCOT. 

•. Power of police to seize <& detain 
cnvelojjc — Dropped by accused — Street 
Betting Act , 1906.] — Police constables, 
in apprehending a person suspected of 
street betting under Street Betting Act, 
1906, s. 1, are entitled to seize & detain 
an addressed envelope, dropped by 
accused, although the envelope is 
sealed, & the magistrate who tried the 
case is entitled to open the same. — 
M'Gowan v. Mackenzie, [1924] S. C. 
(J.) 106.— SCOT. 


t. Joint offence — Penalty several 
against each offender,] — Act 36 of 1902, 

s. 16, enacts that whosoever keeps any 
house or place for the purpose of 
betting, shall he liable to a penalty of 
£200. I. & M. having been jointly 
concerned in the keeping of such a 
house, were each sentenced to pay a 
lino of £150 : — Held : although the 
offence was joint, tho penalty was 
intended to be several against each 
offonder. — R. v. Davis (1903), 20 S. C. 
177.— S. AF. 

a. Gambling Law 25 of 1878 — Who 
should prosecute.] — The proper person 
to prosecute in any offence under 
Gambling Law 25 of 1878, committed 
within the limits of any borough, is the 
Superintendent of Police. — Jacques 
v. Durban Corpn., Durban Turf 
Club & Natal Tattersalls inter- 
vening (1918), N. P. D. 35.— S. AF. 

PART IV. SECT. 1. 

b. What amounts to a lottery — 
Sale, by lot .] — Ex p. Green (1881), 2 
N. S. W. L. R. 93.— AUS. 

c. .] — A oo. was formed 

in Queensland for tho purpose of 
disposing by lottery of land in 
Melbourne belonging to a building 
sooiety, which was duly incorporated 
& registered in Queensland. The 
lottery was to be drawn in Brisbane. 
Defts. were appointed as agents of tho 
co. in Victoria, & received application 
for shares in such lottery senomo ; — 
Held: though tho lottery was to bo 
drawn in Queensland, it was an 
endeavour to dispose of lands in 
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it was given as a security for the payment of 
money due under an illegal contract. — Bridges 
v . Fisher (1854), 3 E. & B. 642 ; 2 0. L. R. 928 ; 23 
Li. J. Q. B. 276 ; 23 L. T. 0. 8 . 223 ; 18 J. P. 
599 ; 1 Jur. N. S. 157 ; 2 W. R. 706 ; 118 E. R. 
1283, Ex. Ch. 


Annotations : — Reid. A.-G. v. Hollingworth (1857), 2 H. & N. 
416 ; Georo v. Mare (1803), 2 H. & C. 339 : Taylor v. 
Chester (1869), 10 B. & S. 237 ; Yorkshire Ry. Wagon Co. 
v. Maclure (1881), 19 Ch. D. 478 ; Hyams v. Stuart King, 
[1908] 2 K. B. 696 ; lie Campbell, Ex p. Seal, [1911] 2 
K. B. 992. 


430. Distribution of profits by lot.] — A 

“ Govt, securities trust,” or combination of more 
than twenty persons, formed on the principle 
of investing the subscriptions of the members 
& dividing the capital fund & profits among 
themselves by means of certificates convertible 
by annual drawings by lot into preference dividend 
bonds bearing interest, with a bonus, is an “ assocn. 
for the acquisition of gain,” within Cos. Act, 
1862 (c. 69), s. 4, & is, therefore, unless registered 
under that sect., an illegal assocn. Sernble : 
the mode of distribution was a lottery, & therefore 
illegal under Lottery Acts. — Sykes v. Beadon 
(1879), 11 Ch. D. 170 ; 48 L. J. Ch. 522 ; 40 L. T. 
243 ; 27 W. R. 464. 

Annotations : — Dbtd. Smith v. Anderson (1 880), 15 Ch. D. 247. 
Consd. Wigtield v. Potter (1881), 45 L. T. 612. Refd. 
Howard v. Refuge Friendly Soc. (1886), 54 L. T. 644 ; 
Macneo v. Persian Investment Corpn. (1890), 38 W. R. 
596 ; Jeffrey v. Hamford, [1921] 2 K. B. 351. 


431. -.] — A society constituted, 
avowedly, for the benefit of its members, making 
certain of them entitled to particular benefits 
by the process of periodical drawings, does not 
come within the lottery Acts. — Wallingford v . 
Mutual Society (1880), 5 App. Cas. 685 ; 50 
L. J. Q. B. 40 ; 43 L. T. 258 ; 29 W. R. 81, H. L. 
Annotations: — Mentd. Edmunds v. Wallingford (1885), 14 

Q. B. D. 811 ; Speers v. Daggers (1885), Cab. & El. 503 ; 

Purkiss v. Low (1886), 3 T. L. It. 63 ; Gunga Narain 

Gupta v. Tiluckram Chowdhry (1888), L. R. 15 Ind. App. 

119; Steadman v. Hakim (1888), 58 L. J. Q. B. 57; 

Manger v. Cash (1889), 5 T. L. R. 271 ; Lawrance v . 

Norreys (1890), 15 App. CaB. 210 ; Arnold & Butler v . 

Bottomley, [1908] 2 K. B. 151. 

432. Distribution of stakes by lot.] — 

Taylor v. Smetten, No. 443, post . 

433. Premium bonds.] — A co. was formed 
for the purpose of dealing in lottery bonds. In 
some cases the bonds bore a small rate of interest ; 
in others no interest was paid, but it was added 
to the principal. All the bonds must be drawn 
sooner or later, but the drawings extended over a 
period of eighty years. A petition was presented 
for an order for the compulsory winding-up of the 
co., on the ground that dealing in premium bonds 
was contrary to the Lottery Act, & was, moreover, 
carried on in a fraudulent manner. Investors 
were promised that on paying the first instalment 
they would have the benefit of the drawing of 
bonds, but the same bond was given to two or 


Melbourne by a ottcry within Police 
Offences Act, 1894, No. 1126, s. 37.— 
Cawsey v. Andrews (1894), 20 V. L. It. 
332.— AUS. 

d. .] — Pltf. sold a tract 

of land to H., giving an agreement 
to convey on payment of tho purchase 
money at certain periods, & H. ru-sold 
it in lots by a lottery, which pltf. was 
aware of, but had nothing to do with. 
After the drawing, it was arranged that 
pltf., instead of H., should enter into 
agreements with the persons purchasing 
by the tirage to convey to them the 
lots which they had drawn on tho 
terms there agreed upon, & that the 
sums payable by them should bo 
received by pltf. on account of the 
purchase money due to him by H. In 
an action by pltf. on the covenant to 
pay, contained in one of such agree- 
ments : — Held : the sale by lottery 
was illegal & the agreement declared 
upon, being an adoption of such sale, 
could not bo enforced. — Ckonyn v. 
WlDDER (1858), 16 U. C. R. 356.— 
CAN. 

e. .] — Accused published 

by advertising in newspapers & dis- 
tributing handbills particulars of a 
proposal sotting out that a coupon 
envelope would be given to every 
customer making a purchase of SI 
or over — each coupon to bear a number. 
The customer whose coupon boro the 
number given to a certain person in a 
sealed envelope to be opened upon a 
certain day should become the owner 
of an automobile as a prize. Defts. 
were convicted both of advertising & 
conducting a scheme for disposing of 
property by a mode of chance. There 
had been no increase in price in the 
articles sold : — Held : the conviction 
must be sustained. 

: tho scheme was also a 
-R. v. Hudson’s Bay Co. 

I W. L. R. 900 ; 9 W. W. R. 
D. L. R. 398.— CAN. 

f. .1 — Applt. was an adver- 

tising contractor, & he aoquirod from 
the W. City Corpn. the sole right 
to dispose of the spaoe for advertise- 
ments on the Corpn. tram -tickets. 
By way of increasing the circulation of 


the advertisements lie advertised that 
he would each month distribute £6 
on the production to him of tram- 
tickets bearing certain numbers which 
be would at the end of each month call 
for : — Held : this was a promise to 
dispose of property by chance, & illegal 
under Gaming & Lotteries Act, 1881, 
s. 16. — Tait v. Williams (1906), 26 
N. Z. L. R. 289.— N.Z. 

g. .] — Defts. published an 

advertisement setting forth a scheme 
for a “ free day ” at their establish- 
ment, during a period of twenty-one 
days. Everything sold for cash on 
that day was to carry a refund in goods 
to the same amount. The day was 
chosen by ascertaining tho average 
cash takings for tho twenty-one days, 
& the day on which the takings most 
nearly approached this average was to 
bo the free day. Purchasers on 
producing cash dockets for goods 
purchased on that day were to receive 
goods to an equal amount gratis : — • 
Held : the scheme was a “ contrivance 
or device *’ within Gaming Act, 1908, 
s. 39 .— Grant v. Collinson, [1922 1 
N. Z. L. R. 998.— N.Z. 

h. .] — M. advertised 

that any person who purchased live 
shillings’ worth of goods at his place 
of business for cash would be entitled 
to a coupon & in respect of these 
coupons a prize would be given, the 
allocation whereof would be determined 
by lot ; — Held : such scheme con- 
stituted a lottery within Law 7 of 1 890, 
s. 6. — R. v. Morribon (1914), T. P. D. 
329.— S. AF. 

430 I. Distribution of profits by 

lot.] — In order to ascertain whether a 
scheme is a lottery the substantial 
object of the whole soheme will be 
looked at. Where the scheme has for 
its objeot the carrying on of a legitimate 
business, the fact that it provides for 
the distribution of its profits in certain 
events by lot will not vitiate it. — R. v . 
Cranston, Liddell (1913), T. P. D. 
514.— S. AF. 

432 1. Distribution of stakes by 

lot .] — A transaction is not necessarily 
a lottery within Act V. of 1844, simply 


Semble 
lottery.— 
(1915), 3! 
522 ; 25 


because a matter of whatever kind is 
agreed to he decided by lot. Where 
twenty persons agreed that each 
should subscribe R.200 by monthly 
instalments of R.10, & that each in his 
turn as determined by lot should take 
the whole of the subscriptions for one 
month : — Held : the agreement was 
not illegal. — Kamakshi Achari r. 
Appavu Pillai (1863), 1 Mad. 448.— 
IND. 

432 ii. - Vasudevan 

Nambudri v. Mammod (1898), I. L. R. 
22 Mad. 212.— IND. 

433 I. Premium bonds.] — A 

sale of ono of an issue of City of Paris 
bonds containing certain lottery 
features was held to be tho sale of a 
share in a foreign lottery under 
Criminal Code, s. 236. — R. v. Henley, 
[1924] 2 D. L. It. 106 ; 42 Can. Crim. 
Cas. 11.— CAN. 

433 ii. -. ] — A scheme for 

raising money by means of “ premium 
bonds ” by wliich the purchaser of a 
bond obtains a good security at a low 
rate of interest coupled with a chance 
of obtaining a valuable prize, which 
chance is decided by lot, is a lottery.— 
International Investment Co., Ltd. 
r. Andrews (1912), 31 N. Z. L. R. 606. 
—N.Z. 


k. Prizes drawn for 
abroad .] — The purchase of foreign 
bearer bonds, bearing little or no 
Interest, entitled the holder to partici- 
pate in a certain scheme of drawing for 
prizes to take place abroad : — Held : 
such an arrangement constituted a 
lottery within Law 7 of 1890, ss. 5 & 6. 
— Affhauber v. Mcleod (1909), T. S. 
827.— S. AF. 

l. Ballot loans .] — A limited co.. 

with power to raise a small capital 
conducted drawings for what were 
called •• ballot loans.” The funds to 
be applied towards the loans were 
raised by subscription from the general 
public & each subscriber obtained a 

“share warrant,” which conferred no 
interest in the oo., but entitled tho 
holder to participate in the ballots. 
The ballots were drawn in the ordinary 
way, & the drawers of winning numbers 
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even three different people : — Held : the premium 
bonds were within the Lottery Acts, & the deal- 
ing in them as carried on by the co. was an 
illegal business. — Be International Securities 
Corpn., Ltd. (1908), 99 L. T. 581 ; 24 T. L. E. 
837. 

Statutory exemptions from Lottery Acts, sec 
Sect. 3, post. 


Sect. 2. — NATURE OF LOTTERIES. 

Sub-sect. 1. — The Element op Wager. 

434. Whether lottery where no wager.] — The 

proprietors of a weekly newspaper caused medals 
to be distributed gratuitously among members 
of the public ; each medal bore a distinctive 
number & the words, “ Keep this, it may be worth 
£100. See the Weekly Telegraph to-day”; the 
winning numbers, which were arbitrarily selected 
by the newspaper proprietors & were unknown to 
the distributors, were published weekly in the 
newspaper. There were no coupons, & it was not 
necessary that the holder of a medal should 
purchase a copy of the paper as a condition of 
receiving a prize ; information as to the winning 
numbers could be obtained without charge at the 
office of the newspaper. The object of the scheme 
was to induce persons to inspect or buy the paper, 
& the circulation in fact increased considerably 
during the progress of the scheme : — Held : 
although it was possible for an individual holder 
of a medal to obtain a prize without paying any- 


thing for his chance, the medal-holders as a body 
collectively contributed sums of money to the 
fund out of which the money came for the prizes, 
& the scheme was a lottery within Gaming Act, 
1802 (c. 119). 

I wish it to be clearly understood that I am 
not prepared to hold that an absolutely free & 
gratuitous distribution of chances, none of which 
have been paid for, would be a lottery. In the 
present instance all chances are paid for in the 
mass by the general body of purchasers of the 
paper, although an individual purchaser may not 
pay for his chance (Darling, J.). — Willis v. 
Young & Stembridge, [1907] 1 K. B. 448 ; 70 
L. J. K. B. 390 ; 90 L. T. 155 ; 71 J. P. 0 ; 23 
T. L. R. 23 ; 51 Sol. Jo. 28 ; 21 Cox, 0. C. 362, 
D. 0. 

Annotation : — Refd. Minty v. Sylvoster (1915), 84 L. J. K. B. 

1982. 

435. Equal contribution between subscribers — 
Sweepstake.] — To debt for money had & received, 
deft, pleaded, that a certain race was about to 
be run, & that an illegal game called a lottery, not 
authorised by law or act of parliament, was set 
up by deft, for certain subscribers of £1 each, 
in the whole amounting to 155, to be paid to deft, 
under regulations in substance as follows — that 
the subscriber, whose name should be drawn out 
of a box next after the name of the horse, drawn 
from another box, which horse should be placed 
first in the race, should be entitled to receive from 
deft. £100. The plea then alleged, that the sub- 
scriptions were paid by pltf. & others to deft. Sc 
that pltf., under the regulations, became entitled 
to the £100 : — Held : the plea disclosed a trans- 
action within the prohibition of Gaming Act, 
1802.— Allport v. Nutt (1845), 1 0. B. 974 ; 


won the right to loans of sums varying 
from £5 to £1,000, without interest for 
50 years, subject to a deduction of 10 
per cent, for expenses, & if no security 
was given for the repayment of the 
loan, to a further deduction of 20 per 
cent. This latter sum was allowed to 
accumulate in the hands of the co., or 
invested to provide a fund for the 
repayment of the subscription during 
the 50 years to subscribers who 
presented their share warrants : — 
Held : this was a distribution of prises 
by lot or chance, 8c therefore a lottery. 
— Mutual Loan Age.vcy, Ltd. r. 
A.-G. (1909), 9 C. L. R. 73.— AUS. 

m. .] — O’Sullivan v. 

Come (1913), 15 C. L. R. 692.— AUS. 

n. .] — A.-G. v. Mer- 

cantile Investments, Ltd. (1921), 22 
S. R. N. S. W. 39.— AUS. 

o. Manipulation of machine.] 

— Accused exposed on the counter of 
his shop a machine called the Auto- 
matic Tivoli Cigar Machine intended 
to be 8c actually used by his customers. 
The machine was put in operation by 
putting a penny in a slot, & by pressing 
a spring. The amount of the pressure 
applied to the spring determined the 
course taken by the penny inside the 
machine, 8c this in turn determined 
whether the person who had put in 
the penny got it back, lost it to the 
accused, or won from him a cigar valued 
at twopence. A certain amount of 
skill might be acquired in giving the 
requisite pressure to the spring, but 
it was not proved that the customers 
had any opportunity, or ever 
attempted, to acquire such skill : — 
Held : the machine as worked 8c used 
was a lottery within Glasgow Police 
(Further Powers) Act, 1892, s. 22. — 


Santongeli v. Neilson (1900), 3 F. 
(Ct. of Sess.) 10 ; 38 Sc. L. R. 162 ; 8 
S. L. T. 340, J.— SCOT. 


p. Prize gained by mode of 

chance — House.**] — The president of 
a workmen’s club was prosecuted for 
having kept open 8c used the hall of the 
club for the purpose of unlawful gaming 
being carried on therein. The game 
played was called “ House.” In a 
large room off the hall of the club were 
100 men, seated on forms at tables. 
Rectangular leather cards, each con- 
taining three horizontal rows with five 
figures in each row, wore distributed 
amongst the men at the rate of one 
penny per card. From a box or urn. 
44 the president ” drew a card 8c called 
out its number, whereupon any player 
upon whose card the number was, 
crossed that number out with a piece 
of chalk. The game finished by a 
player shouting 44 House,” walking up 
to 44 the president,” 8c showing liim his 
card, for which he (the player) claimed 
44 House,” so claiming from the fact 
that all the five numbers on one hori- 
zontal row were chalked out : — Held : 
the game of 44 House ” was a lottery. — 
Barrett v. Flynn, [1916] 2 I. R. 1. — 
IR. 


q. Pa-ka-poe .) — The de- 

claration in Gaming 8c Lotteries Act, 
1881, s. 9, that pa-ka-poo is a game of 
chance does not prevent it from being 
as well a lottery or a scheme under 
s. 18 if it really comes within the 
language of s. 18 . — Lee Sun v. Conolly 
(1905). 24 N. Z. L. R. 553.—N.Z. 

r. — .] — The game 

of pa-ka-poo. although declared to be 
a game of chance by Gaming 8c Lot- 
teries Act, 1881, s. 9, is also a lottery, 
8c is within >. 18 of that Act. The 
word 44 lottery ” is applicable to a 


scheme in which prizes are gained 
independently of 8c without reference 
to tho contributions of those taking 
part in it, 8c not merely to a scheme 
where the prizes are contributed en- 
tirely by the subscribers. — J oe Gee 
v. Williams (1907), 26 N. Z. L. R. 
1016.— N.Z. 


s. “Bicycle club.**) — 

Accused had conducted a so-called 
44 bicycle club,” the system of which 
was as follows : 100 persons sign & 
undertake to pay the sum of 10s. a 
week each for a period of fifteen weeks ; 
two bicycles are to be drawn each 
week by lot, the drawers are then to 
cease to be members 8c to make further 
payments ; at the expiration of the 
period the 70 remaining members 
having each paid £7 10s. arc to have 
the right to acquire an ordinary £16 15s. 
bicycle for £8 5s. : — Held : this Bcheme 
constituted a lottery within Law 7 of 
1890, s. 6. — R. v. Clapp (1902), T. S. 
106.— S. A F. 

t. — Chinese animal game .) — ■ 

R. v. Gush (1916), E. D. L. 299.— S. AF. 

a. .1 — R. v. Ah 

Shon (1917), E. D. L. 18.— S. AF. 

b. Staking money against 

bank.) — Accused kept a bank which 
sold tickets, each of which had eighty 
numbers marked on it. Each ticket- 
holder marked twenty of the numbers 
on his ticket. The Bame eighty num- 
bers were then distributed in four Jars. 
The numbers in one of these Jars, 
selected by lot, were then drawn out, 
& every ticket-holder who had five or 
more of the numbers so drawn marked 
on his ticket received a prize : — Held : 
this scheme was not a lottery within 
Law 7 of 1890 . — Ming Soo v. R. 
(1906), T. S. 2.— S. AF. 
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3 Dow. & L. 233 ; 14 L. J. 0. P. 272 ; 5 L. T. O. 8. 
308 ; 0 Jut. 000 ; 135 E. R. 826. 


Annotations : — -Folld. Gatty v. Field (1846), 9 Q. B. 431 ; 
Hardwick v. Lano (1903), 73 L. J. K. B. 96. Ee!d. 
Willie v. Young (1906), 96 L. T. 166. 


436. -.] — Mearing v. Hellingb, No. 
96, ante. 

437. — -.] — Gatty v. Field, No. 100, 

ante . 


438. -.] — A person who had the charge 
of attending to & drawing the tickets in a racing 
sweep, abstracted the ticket for the winning horse, 
which was drawn for another person, & sub- 
sequently sent a friend with the ticket so 
abstracted, to receive the money due upon it. 
The money was paid : — Held : though the lottery 
was illegal, the persons who thus obtained the 
money were liable for obtaining it by false pre- 
tences, or for a conspiracy. 

8 'entitle : a racing sweep is an illegal lottery. — 
R. v. Lipsham & Worsted, (1848), 12 J. P. 839. 

439. -.] — K. v. Hobbs, No. 401, ante. 


440. -.] — Resp., the keeper of a beer- 
house, arranged for a sweepstakes on a horse- 
race to be held on liis premises. Sixty-one persons 
entered, each of whom paid (id. to resp. ; & prizes 
amounting in the aggregate to 30s. were paid by 
resp. to the persons who respectively drew the 
first three horses in the race, less the price of a 
certain quantity of beer which by the conditions 
of the sweepstakes had to be bought from resp. 
by the prize-winners : — Held : the sweepstakes 
was a lottery within Gaming Act, 1802, s. 2. — 
Hardwick v. Lane, [1904] 1 K. B. 204 ; 73 L. J. 
K. B. 96 ; 89 L. T. 630 ; 68 J. P. 94 ; 52 W. R. 
591 ; 20 T. L. R. 87 ; 48 Sol. .!o. 133 ; 20 Cox, 
C. 0. 576, D. C. 

441. Value given to every subscriber — Prizes 
given from profits of increased sale.] — The dis- 
tribution of presents, after a musical entertain- 
ment, to persons occupying numbered seats, 
having paid a sum of money for admission generally 
to the room : — Held : to be within Gaming Act, 
1802 (c. 119), s. 2. — Morris v. Blackman (1864), 
2 H. & C. 912 ; 28 J. P. 199 ; 10 Jur. N. S. 520 ; 
159 E. R. 378. 

Annotations ; — Reid. Taylor v. Smctten (1883), 11 Q. B. D. 

207 ; Hall v. Cox (1898), 47 W. It. 161 ; Minty v. Sylvester 

(1916), 84 L. J. K. B. 1982. 

442. -.] — A lottery in which tickets 
were drawn by subscribers of a shilling, which 
entitled them at all events to what was professed 
to be a shilling’s worth of goods, & also to the 
chance of certain bonuses of goods of greater value 
than the shilling, is an illegal lottery. — R. v. 
Harris (1866), 10 Cox, C. C. 352. 

Annotation: — Reid. Taylor v. Smctten (1883), 11 Q. B. D. 

207. 

443. -.1 — Applt. in a tent erected for 
the purpose, sold, for half-a-crown each, packets 
containing a pound of tea & a coupon for something 
of uncertain value. The tea was admitted to 
be worth the money paid : — Held : the trans- 
action constituted a lottery. 

In Webster's Dictionary a lottery is defined to bo 
“ ft distribution of prizes by lot or chance ” ; such 
definition is in our opinion correct & in such 
sense we think the word is used in Gaming Act, 
1802 (c. 119) (per Our.). — Taylor v. Smetten 


(1883), 11 Q. B. D. 207 ; 52 L. J. M. C. 101 ; 
48 J. P. 36, D. 0. 


Annotations : — Con*d. Barclay v. Pearson, [18931 2 Ch. 164. 
Folld. Willis v. Young (1906), 76 L. J. K. B. 390. Conid. 
He International Securities Corpn. (1908), 99 L. T. 681. 
Reid. Hall r. Cox (1898), 47 W. R. 161. 


444. .] — H. kept a sweetstuff shop, 

& sold penny packets of caramels. Several 
packets contained a halfpenny in addition to 
a fair pennyworth of sweets. There had been 
no advertisement as to these enclosures : — Held : 
H. was rightly convicted under Gaming Act, 1802 
(c. 119), s. 2, of keeping a lottery. — Hunt v. 
Williams (1888), 52 J. P. 821, D. 0. 


445. -.] — An announcement was made 

in the Sun, an evening newspaper, sold at a half- 
penny, the property of a limited co., that for a 
certain period in certain issues of the newspaper 
spots of varying size & shape would be printed in 
various parts of the issues. It was also stated 
that on a certain day an announcement would 
appear in the paper showing the exact configura- 
tion of certain spots which were to be declared to 
be winning spots, & that the person who had cut 
out from the various issues of the paper & sent 
to the office of the paper a portion of the newspaper 
containing the facsimile of what had been declared 
to be the winning spot would receive a prize. 
It was also announced that the prizes differed for 
different spots. The winning spots were arbitrarily 
selected by the proprietors of the newspaper, & 
the winning of the prizes depended only upon 
chance. Applt. the printer & publisher of the 
newspaper, was summoned under Lottery Act, 
1823 (c. 60), for unlawfully publishing a proposal & 
scheme for the sale of chances as a lottery, namely, 
the proposal & scheme called “ spots,” & was con- 
victed under sect. 41 as a rogue <fc vagabond : — 
Held : applt. was properly convicted. — Hall v. 
McWilliam (1901), 85 L. T. 239 ; 65 J. P. 742 ; 45 
Sol. Jo. 579 ; 20 Cox, C. C. 33 ; sub nom. Halt, r. 
M‘ William, M‘ William v. Bottomley, 17 
T. L. R. 561, D. C. 


446. .] — Willis v. Young & Stem- 

bridge, No. 434, ante. 


447. -.] — Tickets each bearing a 

different number were sold for 6 d. each upon the 
terms that the purchaser of the ticket bearing 
a number to be subsequently drawn by an inde- 
pendent person should be entitled to a bicycle 
as a prize. The bicycle was presented as a gift 
by a firm of cycle manufacturers for the purposes 
of advertisement, no part of the money paid by 
the purchasers of the tickets being used for 
acquiring the bicycle : — Held : as each purchaser 
of a ticket bought a chance, & the holder of the 
ticket bearing the winning number was determined 
by chance, the scheme constituted a lottery 
within the meaning of Lotteries Act, 1823 (c. 60), 
s. 41, & it was immaterial that no part of the 
money paid by the purchasers of the tickets was 
used for the purchase of the prize. — Bartlett v. 
Parker, [1912] 2 K. B. 497 ; 81 L. J. K. B. 857 ; 
106 L. T. 869 ; 76 J. P. 280 ; 23 Cox, 0. C. 16, 
D. 0. 

Annotation .—Reid. Minty v. Sylvester (1915), 84 L. J. K. B. 

1982. 


448. .] — Resp., proprietor of a 

nusic hall entertainment, who was giving a per- 
formance in a provincial theatre, announced to 
the audience that “ being possessed of a certain 
amount of wealth,” he would distribute some of it, 
& his assistants would be supplied with postal 
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Sect. 2 . — Nature of lotteries: Sub-sects. 1 & 2. 

Sects . 3, 4 dr 5 : Sub-sect . 1.] 

orders, to be given away as he thought fit. Under 
his directions the assistants went along the seats, & 
they handed postal orders of small amounts to 
persons nearest them. Other postal orders for 
larger sums were handed to members of the 
audience who answered questions put by him to 
them from the stage as to their circumstances, & 
in other instances to persons who stated their 
circumstances & requested the gift of an order : — 
Held : the distribution of the postal orders was 
made &; determined by chance & without the 
exercise of any real judgment on the part of resp. ; 
& resp. had, therefore, 44 exercised a lottery.” — 
Minty r. Sylvester (1915), 84 L. J. K. B. 1982 ; 
114 L. T. 164 ; 79 J. P. 543 : 31 T. L. It. 589 ; 13 
L. G. R. 1085 ; 25 Cox, C. C. 247, D. C. 

449. -.] — The manager of a newspaper 
devised a scheme whereby purchasers of goods 
from certain shops received numbered tickets. 
Certain numbers were drawn by chance & the 
holders of tickets bearing these numbers were paid 
various sums by the newspaper subject to their 
undertaking to exhibit in their windows for a 
specified period a card bearing the name of the 
newspaper: — Held: (1) though the price of 
the goods was not increased there was one price 
paid for the goods plus a chance in the newspaper 
scheme, & this constituted a sale of tickets ; 
(2) that the requirement that the winners should 
render some service to the promoters did not 
prevent the scheme from being a lottery, since 
those who were to have the opportunity of render- 
ing the service & earning the reward were selected 
entirely bv chance. — Kerslake r. Knight (1925), 
41 T. L. R. 555 ; 69 Sol. Jo. 607 ; 89 J. P. Jo. 
328, D. C. 

450. Service to be rendered by winner.] — K ers- 
v. Knight, No. 449, ante . 


Sub-sect. 2. — The Element of Skill. 
See Part VI., Sect. 2, post. 


Sect. 3.— STATUTORY EXEMPTIONS FROM 
LOTTERY ACTS. 

451. Division of property by lot between joint 
tenants, etc. — Gaming Act, 1738 (c. 28), s. 11.] — 
A co., consisting of a large number of persons 
subscribing small sums, was formed for the 
purpose of buying land, erecting dwellings thereon, 
& allotting the same to the subscribers. The 


allotment depended upon the result of a ballot. 
In connection with tins co. there was established 
a bank for receiving the deposits of small capitalists 
& working men, upon the security of the property 
of the co. ; & as part of the same concern, a bank 
in which the subscribers of the co. might place 
their savings for purchasing their land from the 
co. : — Held : the scheme was illegal, as being 
contrary to Bank Act. 

Qu. : whether it was illegal as being contrary 
to the Lottery Acts, or whether it fell within 
Gaming Act, 1739 (c. 28), s. 11. — O’Connor v. 
Bradshaw (1850), 5 Exch. 882 ; 20 L. J. Ex. 26 ; 
16 L. T. O. S. 237 ; 155 E. R. 386. 

Art unions.] — See Art Unions Act, 1846 (c. 48), 

s. 1. 


Sect. 4.— RECOVERY OF PRIZES. 

452. Whether prize recoverable — By successful 
competitor.] — Blyth v. Hulton & Co., Ltd., No. 
503, post . 

453. .] — Pltf. alleged that she bought 

from deft, one-eighth of a ticket in the Hamburg 
State Lottery ; that the ticket had won a prize 
in the lottery ; that the prize money had been 
paid to deft. ; but that deft, refused to pay over 
to pltf. the share to which she was entitled : — 
Held : the action being in respect of a sum of 
money alleged to be due as the proceeds of a 
lottery was not maintainable. — Gorenstein v. 
Feldman n (1911), 27 T. L. R. 457. 

454. By purchaser of ticket.] — Deft. 

was the treasurer of a Derby lottery, & received 
the subscriptions. Tickets marked with the 
names of horses entered to run for the Derby 
stakes were issued to the subscribers ; & it was 
understood that the holder of a ticket bearing 
the name of a winning horse would receive a prize 
in money. Deft, received 5 s. for each ticket, & 
was to pay the prizes. The holder of a ticket 
purchased of deft, sold it to pltf. There was no 
written contract between any of the parties ; & 
the party who bought of deft, subscribed as for 
himself. The horse named on pltf.’s ticket won : — 
Held : pltf. could not recover the amount of the 
prize from deft., there being no privity between 
them. — Jones v. Carter (1845), 8 Q. B. 134 ; 15 
L. J. Q. B. 96 ; 6 L. T. O. S. 170 ; 10 Jur. 33 ; 115 
E. R. 825. 

Whether stake recoverable .] — See Part I., Sect. 
3, sub-sect. 2, B., ante. 

455. Whether costs of advertisement recover- 
able.] — Smith’s Advertising Agency v . Leeds 
Laboratory Co., No. 504, post . 


PART IV. SECT. 4. 

452 i. Whether prize recoverable — 
By successful competitor .] — The ct. 
will not entertain an action to enforce 
delivery of a subject won in a lottery. 
— Christison v. M'Bride (1881), 9 
R. (Ct. of Sees.) 34 ; 19 Sc. L. R. 19.— 
SCOT. 

454 i. By purchaser of ticket ,] — 

F. bought a ticket in a sweepstake got 
up by defts., who also acted as stake- 
holders. One of the conditions was 
that prizes should be paid to the 


owner of the ticket bearing the success- 
ful number or to the person to whom 
the ticket had been indorsed, only on 
the production of the ticket. F. sold 
& indorsed his ticket to R., who notified 
defts. of the oession. At the drawing 
of the lottery that ticket was found 
to bear the successful number, & on 
F.'s representation that he had lost 
the ticket, defts. paid the prize money 
to him. Thereafter R. presented the 
ticket & demanded payment : — Held : 
defts. were liable to R. for the amount 
of the prfcse money, — R uttqkr v. 


Phillips, Ltd. (1897), 4 O. R. 208. — 

S. AF. 

e. Whether portion of prize recover- 
able — By joint-purchaser of ticket. "h- 
Htld : a joint adventurer in a lottery 
ticket was not entitled to sue one of 
his co-adventurers for any portion of 
the proceeds whioh the latter received 
in respect of the same because his claim 
is founded upon a venture in taking or 
having a share in a lottery ticket which 
was an oflenoe under Law 7 of 1890, 
s. 1 (c). — Meyer v. L*jpajs (1909). 

T. S. 226.-8. AF, 
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Sect. 5. — OFFENCES IN CONNECTION WITH 
LOTTERIES. 

Sub -sect. 1. — In General. 

456. Setting up lottery— Indictable as common 
nuisance — Gaming Act, 1608 (c. 23), s. 2 ; Gaming 
Act, 1802 (c. 119), s. 2.] — Youdan v. Crookes 
(1858), 22 J. P. Jo. 287. 

457. .] — (1) By Gaming Act, 

1698 (c. 23), s. 1, lotteries are declared to be 
common & public nuisances. Sect. 2, which came 
into operation on a subsequent day, rendered 

ersons keeping lotteries liable to a penalty, to 
e sued for by information or action. Gaming 
Act, 1802 (c. 119), contains similar enactments 
''with regard to lotteries called “ Little-goes.” On 
motion in arrest of judgment, on an indictment for 
keeping a lottery, containing counts framed upon 
the above Acts : — Held : the counts were good 
& the offence indictable. 

Deft, kept an eating-house, & sold tickets for 
what was called The Great Eastern Money Club, 
in respect of which prizes were drawn, & the holders 
of the tickets, whose numbers were drawn for 
prizes, received the same ; & deft, delivered out 
the prizes to such ticket holders : — Held : (2) this 
evidence was sufficient to support a conviction 
against deft, for keeping a lottery, but (3) not 
sufficient to support a conviction for keeping a 
room for betting upon horse racing under Gaming 
Act, 1802 (c. 119). — R. v . Crawshaw (1860), Bell, 
C. C. 303 ; 30 L. J. M. C. 58 ; 3 L. T. 510 ; 25 
J. P. 37 ; 9 W. R. 38 ; 8 Cox, C. C. 375, C. C. R. 
Annotation: — As to (1) Reid. Martin v. Benjamin, [1907] 

1 K. B. 64. 

458. Under grant from foreign govern- 
ment — Lotteries Act, 1722 (c. 19), s. 4.] — A co., 
formed to acquire & work a concession conferring 
the exclusive privilege of conducting all operations 
in connection with lottery loans in Persia, issued 
a prospectus which referred to the profits made on 
the Continent by lotteries, &> stated that the 
operations of the co. would be conducted upon the 
lines adopted by European states where govt. 


lotteries were in vogue, & that “ at least five 
issues have to be made annually in Persia with 
minimum drawings of £10,000, & it is estimated 
that these operations should return continuously 
increasing dividends.” The co. had agreed to 
purchase this concession. A shareholder com- 
menced an action to restrain the co. from acquiring 
A from publishing any prospectus or scheme 
relating to the acquisition of this concession, A 
from publishing any advertisement or notice in 
any manner relating to such lottery loans, & 
from applying the funds of the co. in the purchase 
of the said concession, contending that the enter- 
prise of the co. was illegal A in contravention of 
the Lottery Acts : — Held : the proposed purchase 
of the concession was lawful : the co. were not 
attempting to erect or set up any lottery in this 
country within the meaning of above Act ; the 
general statements in the prospectus did not 
amount to a publication, advertisement or notice 
of a foreign lottery, within Lotteries Act, 1836 
(c. 66). — Macnee v. Persian Investment Corpn. 
(1890), 44 Ch. D. 306 ; 59 L. J. Oh. 695 ; 62 L. T. 
894 ; 38 W. R. 596 ; 6 T. L. R. 280. 

Annotation : — Reid. Stoddart v. Argus Printing Co. (1901), 

17 T. L. It. 549. 

459. Publication of proposal for lottery.] — 

The printer of a newspaper, publishing an illegal 
proposal for gambling in the lottery, incurs a 
penalty under Lottery Act, 1782 (c. 47), s. 13. — 
King v. Smith (1791), 4 Term Rep. 414; 100 
E. R. 1093. 

460. Lotteries Act, 1836 (c. 66)— Pro- 
spectus of company formed to carry on foreign 
lottery.] — Macnee v. Persian Investment 
Cortn., No. 458, ante . 

461. Lotteries Act, 1823 (c. 60), s. 41 — 

Sale of newspaper containing scheme.] — Hall t*. 
Me Willi am, No. 445, ante, 

462. Offence not capable of com- 
mission by limited company.] — A joint stock co. 
incorporated under Cos. Acts cannot be convicted 
of an offence under above Act. — Hawke r. 


PART IV. SECT. 6, SUB-SECT. 1. 

d. Setting up lottery — Indictable 
as common nuisance .] — The Imperial 
Statute 10 & 11 Wm. III. c. 17, s. 1, is 
in force in W. A., A by that sect, the 
keeping or setting up of a lottery is 
made a public nuisance, A is punishable 
as such ; & as s. 93 of Police Act dealt 
only with the mode of recovering 

enaltios, it is not a variation or repeal 

y implication of that sect., but 
operates as a repeal of s. 2. The sub- 
sequent ropeal of s. 93 does not revive 
the repealed portion of 10 & 1 1 Wm. III. 
o. 17 ; 52 Viet. No. 23 (Constitution 
Act), s. 57, is merely declaratory of 
the common law, & therefore all the 
laws of England in force at the time 
of the arrival of the first settlers in the 
colony. & which are applicable to the 
conditions of the infant colony, must 
from the outset become A continue to 
bo the law of the colony, until by its 
own legislature it proceeds to shape, 
modify, or abrogate the existing law, 
so as to adopt it to its own circum- 
stances A situation. — R. v. De Baun 
(1901), 3 W. A. L. R. 1.— AUS. 

459 i. Publication of proposal for 
lottery .) — Respondent took a written 
document containing an invitation to 
the publio to order suits of clothes to 
an advertising canvasser, A asked that 
it should be Inserted in a newspaper. 
The document was subsequently pub- 
lished as an advertisement. Besides 
the invitation, the document contained 


a statement that one suit would be 
given free in every hundred orders 
receivod : — Held : the publication of 
the document was an advertisement of 
a lottery, A evidence that a lottery was 
intended to be carried on. — O ’Sullivan 
v. Tanner, [1921] S. A. S. R. 248.— 
AUS. 

459 ii. .] — An advertisement A 

circular in words containing immaterial 
variances were issued on behalf of a 
limited co., inviting applications for 
shares on an increase of capital. The 
advertisement stated that applicants 
were required to pay for tho shares in 
full A to undertake to pass on two 
“ pass on ” slips to two friends ; that 
the applicant then became entitled to 
participate in a distribution of £5,000 
divided into 412 allotments, to be paid 
in cash ; that the method of allotment 
rested with a committee, whose 
decision would be fair A final : that if 
intending applicants took up several 
shares at different times, they would 
improve their prospect of participating 
in the cash distribution. The secretary 
of the committee stated that no lot 
or drawing was to take place, but his 
scheme was to grade the allotments 
according to the effort of applicants 
in disposing of shares. There was no 
evidence that this soheme would have 
been adopted by the committee : — 
Held : as the seleotion of the partici- 
pants in the distribution was to be by 
arbitrary choice, the advertisement A 


circular constituted an offence against 
Lottery A Gaming Act, 1917. — 
Kneebone v. Whittle, [1922J S. A. 
S. R. 257.— AUS. 

459 lit. .] — An advertisement in 

New Zealand of a lottery in Queens- 
land in connection with horse-races in 
Australia is an advertisement inviting 

{ jersons to take shares in swoepstakes, 
otteries, A schemes for the distribution 
of prizes of money within Gaming & 
Lotteries Act, 1881, Amendment Act, 
1885, s. 3 (3). — Brunt v. Henderson 
(1895), 14 N. Z. L. R. 585.— N.Z. 

e. Beneficial interest in lottery — 
Whether necessary for conviction . }— A 

f ierson not “ beneficially interested ” 
n a lottery cannot be summarily con- 
victed under Police Offences Statute, 
1865, No. 265, s. 31, for drawing for a 
prize in such lottery by a mode of 
chance. — Bergin v. Cohen (1866), 3 
W. A’B. A W, 133.— AUS. 

f. Proof of — Partner .] — A 

statement in a conviction that deft, 
had been convicted of being a partner 
in a lottery held sufficient, without 
showing that deft, had any beneficial 
interest in the lottery, the one being 
a neoessary inference from the other. — 
R. v . Carew, Ex p. Ya Chang, 2 J. R. 
N. S. 177.— N.Z. 

r. Assisting in managing a lottery 
— Disclosure of prosecutor’s name 
essential.) — Three summonses were 
Issued against three defts. for assisting 
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Sect, 5 . — Offences in connection with lotteries : Sub- 
sects. 1 & 2.] 

Hulton (E.) & Co., Ltd., [1909] 2 K. B. 93 ; 78 
L. J. K. B. 633 ; 100 L. T. 905 ; 73 J. P. 295 ; 
25 T. L. R. 474 ; 22 Cox, C. C. 122 ; 16 Mans. 104, 
D. C. 

is: — Reid. R. v . Daily Mirror Newspapers, 

R. v. Glover, [1922] 2 K. B. 530. Mentd. R. v . Asoanio 
Puck & Paloe (1912), 76 J. P. 487. 

463. Article favourably criticising 

sweepstake.] — Held : an article in a newspaper, 
favourably criticising a proposal for a sweepstake 
upon a horse race, & giving information as to 
from whom, & at what price, tickets could be 
purchased, was not the “ publication of a proposal 
or scheme for the sale of tickets in an unauthorised 
lottery ” within the meaning of above Act ; &, 
consequently, neither the editor nor the printer 
of the newspaper was guilty of an offence. — 
Bottomley r. Public Prosecutions Director 
(1914), 84 L. J. K. B. 354 f 112 L. T. 458 ; 79 
.T. P. 153 ; 31 T. L. R. 58 ; 24 Cox, C. C. 578, D. C. 

464. Ordering circulars advertising 
lottery.] — Applt. ordered circulars containing a 


proposal for the sale of tickets in a lottery on horse 
races to be printed, & they were printed & delivered 
to applt. inclosed in envelopes, & applt. paid the 
printers : — Held : the proposal was published to 
the printers, & applt. was rightly convicted of 
publishing a proposal for the sale of tickets in a 
lottery within above Act. — Dew v. Public 
Prosecutions Director (1920), 89 L. J. K. B. 
1166 ; 124 L. T. 246 ; 85 J. P. 81 ; 37 T. L. R. 22 ; 
18 L. G. R. 829 ; 26 Cox, C. C. 664, D. 0. 

465. Keeping a place for lottery — Gaming Act, 
1802 (c. 119), s. 2 — Use of room on one occasion.] — 

The use of a room on one occasion for the drawing 
of tickets in a lottery is not an offence under 
above Act which forbids the keeping of any place 
for the purpose of a lottery. — Martin v. Benjamin, 
[1907] 1 K. B. 64 ; 76 I.. .T. K. B. 81 ; 96 L. T. 
197 ; 71 .7. P. 30 ; 23 T. L. R. 53 ; 51 Sol. Jo. 
50 ; 21 Cox, C. C. 378, D. C. 

Annotation: — Refd. Vocsey v . Smith (1916), 115 L. T. 833. 

466. Aiding & abetting in keeping of lottery — 
Gaming Act, 1802 (c. 119), s. 2.] — Applt. had been 
charged summarily before a Metropolitan Police 
Magistrate, of aiding, abetting, counselling, & 


in managing a lottery. The sum 
monses were heard together & defts. 
were convicted. The prosecutor’s name 
was not disclosed in the summons, & 
the Crown Solicitor declined to give it 
when asked at the hearing : — Held : 
it was not necessary to show any bene- 
ficial interest in any one in the lottery ; 
defts. were properly tried together ; 
but the refusal to disclose prosecutor’s 
name was fatal. — R. i\ Sturt, Ex p. 
An Tack (1876), 2 V. L. It. 103.— 
AUS. 

h. SeUing ticket in lottery — Lottery 
conducted outside jurisdiction .] — A., a 
shop-keeper at Brisbane, received 
money from B. for the purpose of 
obtaining for B. a ticket in a lottery 
conducted & drawn at Hobart, a place 
outside the territorial limits of Queens- 
land. The ticket was sent by letter, 
posted at Hobart, & directed to B., 
at the address given by him to A., when 
paying the purchase money : — Held : 
an offence had been committed under 
Suppression of Gambling Act, 1895, 
s. 6, notwithstanding that the lottery 
was a foreign lottery. — Geise v. 
Hennessey (1904), S. R. Q. 37. — • 
AUS. 

k. No reference on ticket to 

lottery. It. r. Lee (1918), T. P. D. 
407.— S. AF. 

L Injunction to restrain — Whether 
court will grant — At suit of Attorney- 
General.] — The ct. will not grant an 
injunction to restrain the promotion 
or conduct of a lottery. The juris- 
diction of the ct. to grant an injunction 
at the suit of the A.-G. considered. — 
A.-G. v. Mercantile Investments, 
Ltd. (1920), 21 S. R. N. S. W. 183 ; 
38 N. S. W. W. N. 31.— AUS. 

m. Power of court to compel 
informant to elect charge — Discretion 
when several offences proved — Lottery & 
Gaming Ads , 1917-1921.) — In pro- 
ceedings in respect of on offence under 
Lottery & Gaming Acts, 1917-1921, the 
ct. of summary jurisdiction has no 
power to compel an informant to elect 
on which of his charges he intends to 
proceed even after the evidenoe for the 
defence has been called. 

It rests with the ct. when (after full 
opportunity to make a defenoe has 
been given) It is satisfied that more 
than one offence charged has been 
proved, to convict of such one of the 
offenoes charged as he thinks fit. 

The ct. after having come to the con- 
clusion that more than one offence has 


been proved, is at liberty to hear the 
parties as to how its discretion should 
be exercised, & of which of the proved 
offences deft, is to be convicted. — 
Allchurch v . Tabker, [1922] S. A. 
S. li. 336.— AUS. 

n. Disposal of property by mode 
of chance.] — Complainant went to 
deft.£ place of business, & having been 
told by deft, that in certain spaces on 
the two shelves there were in cans of 
tea a gold watch, a diamond ring, or 
*20 in money, he paid one dollar & 
received a can of tea, which contained 
an article of small value ; he handed 
the can back, paid an additional fifty 
cents, & received another can, which 
also contained an article of small value. 
He handed this can back also, paid 
another fifty cents, & secured another 
can, which also contained an article 
of small value. He then refused to 
pay any more money, &; went away, 
taking the third can & the article in it 
with him : — Held : tho transaction 
came within K. S. C. c. 159, s. 2. — 
It. v. Freeman (1889), 18 O. It. 524. 
— CAN. 

o. .] — Deft, hold a kind of con- 


for hor, would prevent a conviction 
under Criminal Code, 1892, s. 205, it 
was stated that the evidence showod 
that any person could easily shoot a 
turkey under tho circumstances : — 
Held : it was a question for tho jury 
whether the making of that condition 
was intended as requiring a real con- 
test of skill, or meroly as a device for 
covering up a scheme for disposing of 
tho property by lot ; tho verdict of 
guilty involved a finding that it was 
merely a devico ; tho evidence set out 
in tho case justified that finding & 
the conviction should be affirmed. — 
K. v. Johnson (1902), 22 C. L. T. 125 ; 
14 Man. L. It. 27.— CAN. 

r. Scheme for prizes by made of 
chance — Offering totalisator odds on 
horse, race .] — The making of wagers 
on a horse race by a person who agrees 
to pay to tho winners the same dividend 
as shall bo paid on the raoe by the 
totalisator is conducting a scheme by 
which prizes of money are competed 
for by a mode of chance, & is a breach 
of Gaming & Lotteries Act, 1881, s. 18. 
— Porter v. O’Connor (1887), 5 

N. Z. L. It. 257, S. C.— N.Z. 


cert in the street & having gathered 
an audience he proceeded to sell boxes 
of what he called “ Parker’s Pacific 
Pens.” Before selling tho pens, bo 
placed in an empty box 100 envelopes, 
each containing a *1 bill, 10 envelopes 
with a *5 bill in eaeh, 5 envelopes with 
a *10 bill in each, & ono envelope with 
a $50 bill, making altogether *250 
in 116 envelopes. He also placed in 
tho box 116 envelopes containing only 
blank pieces of paper. Every person 
paying one dollar for one box of pens 
was entitled to draw ono envelope, & 
persons paying *5 for a box of pens 
could draw eight envelopes ; hut ho 
would not take more than $5 from any 
one person. If the $50 bill was drawn 
before two-thirds of the pens were sold, 
he would put another $50 bill in the 
envelope & 50 envelopes with blank 
papers : — Held : Deft, was rightly 
convicted of an offence under R. 8. C. 
c. 159, s. 2. — R. v. Parker (1893), 9 
Man. L. R. 203.— CAN. 


P. .1— R. v . LORRAIN (1896), 

28 0 R. 123.— CAN. 


q. .] — Upon a case reserved 

. to whether the interposition of a 
condition that the winner of a prise in 
a lottery should shoot a turkey at fifty 
yards in five shots, or if a lady, that 
she could choose a substitute to shoot 


s. Pa-ka-poo.] — If there 

is a scheme by which prizes of money 
are gained by a mode of chance, 
the oaso comes within Gaming & 
Lotteries Act, 1881, s. 18, & it is im- 
material out of what fund the prizos 
como, or whother tho Interests of those 
who take part in it are or are not con- 
flicting. — L ee Sun v. Conolly (1905), 
24 N. Z. L. R. 553.— N.Z. 

t. Scope of section . J — Gaming & 

Lotteries Act, 1881, s. 18, applies only 
to lotteries established or commenced 
in New Zealand. — Harrison v . Mc- 
Grath (1903), 22 N. Z.L. R. 676.— N.Z. 

a. Summary jurisdiction — 

Right of accused to elect.] — Pltf. was 
charged upon information by deft., 
under Gaming & Lotteries Act, 1881, 
s, 81, with unlawfully selling a lottery 
ticket. After hearing the charge the 
magistrate announced that pltf. would 
bo convicted, & deft, then stated, though 
not upon oath, that pltf. had been pre- 
viously oonvioted of a similar offence. 
Pltf. was not asked before the trial com- 
menced or at any time afterwards 11 
he desired to be tried by a Jury* & no 
evidenoe was given of the alleged pre* 
vious oonviction : — Held : as pltf. was 
a person charged with an offenoe on 
summary conviction for whloh he waa 
liable to be imprisoned for a term 
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procuring the keeping of a lottery contrary to 
above Act. The lottery was carried on by the sale 
of sweetmeats in the form of 44 turnovers, 1 ” a 
certain number of which turnovers contained 
sweetmeats enclosing coins. Applt. was proved 
to have supplied such turnovers wholesale, well 
knowing for what purpose they were to be used, 
& further that he had urged upon the retail dealer 
the purchase of his, applt. ’s, 44 turnovers,” on the 
ground that they contained a greater number of 
money prizes than those supplied elsewhere. 
The magistrate convicted applt. but stated a case : 
— Held : the conviction was right, on the ground 
that the supplying of such materials for a lottery, 
knowing how they were to be used, amounted to 
aiding & abetting in the keeping of such a lottery, 
& the evidence that applt. incited the retail dealer 
in such illegal dealing was evidence to support 
the conviction. — Barratt v. Burden (1893), 
63 L. J. M. C. 33 ; 10 T. L. R. 124 ; 57 J. P. Jo. 
772 ; 10 R. 602, D. 0. 

Conspiracy to obtain money from illegal lottery.] 
—See Criminal Law, Vol. XV., p. 985, No. 11,008. 

Offences in connection with coupon competitions.] 

— See Part VI., Sect. 1, post. 


Sub-sect. 2. — Penalties. 

467. Jurisdiction of justices — Lottery Act, 
1787, c. 1.] — (1) Above Act, which takes away the 
summary jurisdiction of magistrates over offences 
concerning the lottery, only extends to State 
lotteries ; & does not repeal their power over 
games of chance or lotteries prohibited by Gaming 
Act, 1738 (c. 28), s. 2. 

(2) The ct. on deciding on the legality of a con- 


viction, cannot take cognisance of any fact con- 
tained in the certiorari , by which the conviction is 
removed & therefore they refused to quash a con- 
viction on Gaming Act, 1738 (c. 28), directing the 
penalty to be distributed according to that'Act, 
though it appeared in the certiorari that the con- 
viction was made at one of the seven public offices 
established by 32 Geo. 3 (c. 53), which directs that 
all penalties levied by the justices under that Act 
shall be paid to the receivers appointed by that 
Act. — R. v . Liston (1793), 5 Term Rep. 338 ; 
Nolan, 259 ; 101 E. R. 189. 

Annotations : — As to (1) Consd. R. v. Tuddenham (1841), 9 
Dowl. 937. Generally, Mentd. R. v. Cashlobury Hundied 
JJ. (1823), 3 Dow. & Ry. K. B. 35. 

468. Lottery Act, 1806 (c. 148), s. 59.] — 

Proceedings for the recovery of penalties relating 
to lotteries, contrary to Gaming Act, 1842 (c. 119), 
must, since above Act, be sued for with name of 
the A.-G., & not before magistrates, whether 
the lotteries are private or state lotteries. — R. v. 
Tuddenham (1841), 9 Dowl. 937 ; 10 L. J. M. C. 
163 ; 5 Jur. 871. 

Annotation: — Reid. Taylor v. Smottcn (1883), 11 Q. B. D. 
207. 

469. Penalties incurred by several persons— 
Necessity for separate affidavits.] — Where several 
persons have separately incurred penalties for 
printing illegal schemes of the lottery, a separate 
affidavit must be made & filed against each of 
them, & if they be all joined in one affidavit, the 
irregularity is not waived by their putting in bail ; 
but the ct. on motion will stay the proceedings 
against all of them. — Goodwin v. Parry, Good- 
win v. Smith (1792), 4 Term Rep. 577 ; 100 E. R. 
1185. 

Annotations : — Refd. Holland v. Johnson (1792), 4 Term Rep. 
095. Mentd. Hodson v. Pennell (1838), 4 M. & W. 373 ; 
Graham v. Ingleby (1848), 1 Exch. 651. 


exceeding three months, & had not 
been asked, in accordance with Indict- 
able Offences Summary Jurisdiction 
Amendment Act, 1900, s. 6, whether 
he desired to be tried by a jury, the 
conviction must be quashed. — Lee 
Sun v. Herbert (1906), 26 N. Z. L. R. 
370. — N.Z. 


b. Form of conviction .] — 

Pltf. was convicted upon the infor- 
mation of deft., under Gaming & 
Lotteries Act, 1881, b. 18, of selling a 
pak-a-poo ticket. Deft., who was a 
detective, & another detective gave 
evidence that they each bought two 
pa-ka-poo tickets from pltf. The 
information did not state in respect of 
which Bale it was laid : — Held: the 
oonviction was bad, inasmuch as, four 
tiokets having been sold, it should have 
stated which ticket Sc which sale the 
oonviction was in respect of. — Joe 
Gee v . Williams (No. 2) (1908), 27 
N. Z. L. R. 932.— N.Z. 

c. Imperial Ad, 12 Geo . 2, c. 28 
— In force in Canada.] — The Imperial 
statute against lotteries, 12 Geo. 2, 
o. 28, held to be in foroe in thiB country. 
— Cronyn v. Widder (1858), 16 
U. C. R. 350. — CAN. 

d. .] — Corby v. Mc- 

Daniel (1858), 16 U. C. R. 378.— CAN. 


•• .] — Cronyn v . Grii 

FITHB (1859), 18 U. C. R. 396.— CAN. 

o rrr. -—•l — marshall v. plat 
8j9), 8 C. P. 189.— CAN. 


g. Carrying on business by modes 
of chance.] — Deft, was convicted of 


carrying on a business by modes of 
chance. Agents of deft, made repre- 
sentations to several customers that 
such was tho case, & after such repre- 
sentation had been brought to the 
knowledge of deft., the agents wore 
still continued in deft.’s employ with- 
out being instructed to discontinue such 
representations : — Held : the grava- 
men of the chargo was that of unlaw- 
fully carrying on of a business by modes 
of chance, not that deft, was fraudu- 
lently representing that such business 
was so carried on. It was incumbent 
upon the Crown to show either actual 
drawings by lot or somo other mode of 
chanoe, or to show facts from which 
it might reasonably be inferred that 
the selections wore so made, — R. v. 
Lumgair (1911), 20 O. W. R. 563 ; 3 
0. W. N. 309 ; 19 Can. Crim. Cas. 123. 
—CAN. 

h. Grant of loans by company — 
On result of horse race.] — The objects of 
a co. wore to grant loans to certain 
bondholders on approved security at 
oertain rates of interest. The appli- 
cation of a bondholder for a loan was, 
however, not to bo considered unless 
he drew one of the first three horses in 
a horse race nominated by tho Board 
of Directors : — Held : suoh an arrange- 
ment contravened the Lottery Law. — 
Levy v . Companies Registrar (1915), 
T. P. D. 297.— S. AF. 

k. Conducting ajtottery — Proof that 


to wit. Fafee, u 

7 of 1890, s. 1 :■ - Held : it was essential 


to prove that Fafee was a lottery & 
the fact that tho ct. had in a previous 
case decided on the evidenoe that a 
certain gamo called Fafee was a lottery 
did not destroy the necessity for such 
evidence. — R. v. Zozi (1922), T. P. D. 
508.— S. AF. 


PART IV. SECT. 5, SUB-SECT. 2. 

1. Jurisdiction of justices — Police 
Offences Ad, 1890.] — Justices have 
jurisdiction under Police Offences Act, 
1890, s. 37, to award imprisonment 
in addition to a lino in the case of 
conviction as for any seoond offence, 
even though the offence of which deft, 
is oonvicted is subsequent to the second. 

Justices have jurisdiction under 
Police Offences Act, 1890, s. 39, to 
order distress in default of payment 
of tho fine imposed & also imprison- 
ment in default of such distress. — 
Gleeson v. Ah Houn, Gleeson v. 
Ah Yen (1896), 22 V. L. R. 156.— 
AUS. 


m. Forfeiture of land sold by 
lottery — Delay in filing information .] — 
Pltf. filed his information to forfeit 
land sold by lottery, contrary to 
12 Geo. 2, o. 28, more than five years 
after the sale complained of : — Held : 
too late, for the ease came within 31 
Eliz. o. 5, by which ho was limited to 
one year. 

Where it appears upon the record 
in a penal action, that it is brought 
too late, deft, may take advantage of 
the objection without having specially 
pleaded it. — Mewburn r. Street 
(1862), 21 U. C. R. 498.— CAN. 
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Part V. — Races and Racecourses. 


Sect. 1. — RACES. 

Sub-sect. 1. — Horse Races. 

470. Illegal under Gaming Act, 1710 (c. 19).] — 
Oates v. Collins (1733), Kel. W. 269 ; 2 Barn. 

K. B. 291 ; 25 E. II. 608. 

Annotation : — Bold. Goodbum v. Marley (1741), 2 Stra. 1159. 

471. .] — Godman v. Morley (1741), 7 Mod. 

Rep. 438 ; 87 E. R. 1342 ; sub nom. Goodburn v. 
Marley, 2 Stra. 1159. 

A nnotatioru 
Wils. 36 
v. Thood 
10 M. & 

696. 

472. .] — Blaxton v. Pye (1766), 2 Wils. 

309 ; 95 E. R. 828. 

Annotations: — Reid. Good r. Elliott (1790), 3 Term Rep. 
693 ; Carlill v. Carbolic Smoko Ball Co., [1892] 2 Q. 11. 
484 ; Maskell v. Hill, [1921] 3 K. 11. 157. 

473. -.] — Applegartii v. Colley, No. 203, 
ante . 

474. Legal if run without fraud.] — Declaration 
for libel. Defts. pleaded not guilty, & several 
pleas in justification, some alleging in substance 
the truth of the above imputations ; but all 
the issues were found for pltf. <te it did not other- 
wise appear on the record that pltf. had in fact 
betted : — Held : pltf. was entitled to recover, for 
there was no illegality in a horse race run without 
fraud. — Grevtlle v. Chapman (1844), 5 Q. B. 
731 ; Dav. & Mer. 553 ; 13 L. J. Q. B. 172 ; 2 

L. T. O. S. 419 ; 8 Jur. 189 ; 114 E. R. 1425. 
Annotation: — Mentd. Helsham r. Blackwood (1851), 

17 L. T. O. S. 166. . 

475. Steeplechases — Legal if for more than 
fifty pounds.] — Evans v. Pratt, No. 484, 

Sec, now, Gaming Act, 1845 (c. 109). 


».* — Befd. LynaJl v. Longbothom (1/56), 2 

; Blaxton v. Pyo (1766), 2 Wils. 309 ; Shillito 
(1831 ), 7 Bing. 405 ; Applcgarth v. Colley (1842), 
W. 723 ; Hyams r. Stuart King, [1908] 2 K. B. 


Sub-sect. 2. — Foot Races. 

476. Illegal under Gaming Act, 1710 (c. 19).] 

— A foot race is a game within above Act. But 
it must appear that a man was playing at such 
game, or else a wager above £10, laid upon his 
side, is not a betting within the Act. — Lynall v. 
Longbothom (1756), 2 Wils. 36 ; 95 E. R. 671. 
Annotations : — Folld. Brown v. Berkeley (1775), 1 Cowp. 
281. Retd. Blaxton r. Pye (1766), 2 Wils. 309 ; Good 
v. Elliott (1790), 3 Term llep. 693 ; Hodson v. Terrill 
(1833), 1 Cr. & M. 797 ; Brogden v. Marriott (1836), 3 
Bing. N. C. 88. 

477. .] — A foot race is a game within 

above Act. — Brown v. Berkeley (1775), 1 

Cowp. 281 ; 98 E. R. 1086. 

Annotation: — Bold. Monlis v. Owen, [1907] 1 K. B. 746. 

478. -.] — Parker v. Alcock, No. 196, ante . 

479. Legal under Gaming Act, 1845 (c. 109).] — 
A foot race is a “ lawful game, sport, or pastime,” 
within sect. 18 of above Act. 

Two persons agreed to run a foot race & 
ach of them deposited £10 with a third person, 


the whole £20 to be paid over to the winner 
Held : the loser could not recover back his deposit 
from the stakeholder. — Batty v. Marriott (1848), 

5 C. B. 818 ; 17 L. J. 0. P. 215 ; 11 L. T. O. S. 

06 ; 12 J. P. 313 ; 12 Jur. 462 ; 136 E. R. 1101. 


Annotations Diitd. Parsons v. Alexander (1855), 5 E. & B. 
263; Coombes v. Dibblo 1866), L. It. 1 Exch. 248 ; 
Batson r. Newman (1876), 1 C. P. D. 573. Overd. Diggle 
v. Higgs (1877), 2 Ex. D. 422. Consd. Trimble v. Hill 
(1879)75 App. Cas. 342. Mentd. Hunt v. Fripp, [1898] 
1 Ch. 675. 


Sub-sect. 3. — Other Races. 

480. Coursing — Illegal under Gaming Act, 1710 

(c. 19).] — Daintree v. Hutchinson, No. 47, ante. 


Sect. 2.— RACECOURSES. 

Customary rights In connection wltli races & 
racecourses.] — See Customs, Vol. XIII., p. 17, 
Nos. 166-109. 

Rating of racecourses.] — See Rates & Rating. 
Licencing of racecourses.] — See Theatres. 


Sect. 3. — POWERS AND DUTIES OF STEWARDS. 

481. Finality of [decision — Decision of one of 

two stewards.] — M arryat v . Broderick, No. 98, 

ante. 


482. Absence of final decision.] — A race 
was run subject to certain conditions, one of 
which was, that the riders should be “ gentlemen, 
farmers, or tradesmen, being persons never having 
ridden as regular jockeys or paid riders ” ; another, 
t hat the decision of the committee on any dispute 
that might arise should be final. At the trial it 
appeared that the rider of pltf.’s horse, which came 
first to the winning chair, had been in the habit 
of riding at races, sometimes receiving his 
expenses, but never having been paid for his 
services ; & that pltf.’s right to the stakes was 
disputed on the ground of an alleged cross, on 
the subject of which the committee had heard 
evidence, & intimated an opinion adverse to pltf., 
but had come to no final decision : — Held : the 
rider of pltf.’s horse was not disqualified, nor pltf. 
under the circumstances disentitled to maintain 
the action. 

Semble : the pendency of the matter before the 
committee, <& the absence of a decision thereon by 
them, if an answer to pltf.’s right to recover upon 
the special contract, should have been pleaded 
specially. — Walmsley v. Mathews (1841), 3 
Man. & G. 133 ; 3 Scott, N. R. 584 ; 5 Jur. 508 ; 
133 E. R. 1087. 

483. .] — An action will not lie to 
recover the stakes of a race, where stewards are 


PART V. SECT. 1, SUB-SECT. 1. 
n. Trotting match — Horses in sleighs 


on ice — Legal under Imperial Ads .] — 
A trotting match for £50 between two 
horses in sleighs on the ice, is legal 


within 13 Geo. II. c. 19, & 18 Goo. II. 
o. 34. — Fulton v. Jamks (1856), 5 C. 1\ 
182.— CAN. 
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appointed whose decision is to be Anal, unless 
the stewards have determined that pltf.’s horse 
is the winner. But, if it in any way becomes 
impossible for the stewards to determine the fact, 
the contributors to the stakes may recover back 
their money as on a condition that has failed. — 
Brown v. Overbury (1858), 11 Exch. 715 ; 25 
L. J. Ex. 189 ; 20 J. P. 454 ; 4 W. It. 252 ; 150 
E. R. 1018. 

Annotations : — Apld. Scolt v. Avery (1856), 5 H. L. Cas. 
811. Consd. Parr v. Wiuteringham (1859), 1 E. & E. 
394. Expld. Mills v. Bayley (1863), 2 H. & C. 36. Distd. 
Sadler v. Smith (1869), L. It. 4 Q. B. 214. Refd. 
Braunstein v. Accidental Death lnsee. (1861), 1 B. & S. 
782 : Dines v. Wolfe (1869), L. It. 2 P. C. 280 ; Spackman 
v. Plumstead Board of Works (1885), 10 App. Cas. 229. 


484. .] — (1) A steeplechase for £50 or 

upwards is a lawful race. 

(2) In a memorandum respecting a race, the 
race was described as “ four miles across a 
country ” : — Held : evidence was admissible to 
show that “ across a country ” means that the 
riders are to go over all obstructions, & are not at 
liberty to avail themselves of an open gate. 


(3) Where, in such a memorandum, an umpire 
is appointed, & it is stipulated that “ the decision 
of the umpire is to be final,” it is not competent 
to either party to dispute the umpire’s decision. — 
Evans v. Pratt (1842), 3 Man. & G. 759 ; 1 
Vowh N. 8. 505 ; 4 Scott, N. It. 378 ; 11 L. J. C. P. 
87 ; 0 Jur. 152 ; 133 E. R. 1344. 

Annotations: — As to (1) Consd. Chailand r. Bray (1842), 
11 L. J. Q. B. 204. Refd. Bentinck v. Connop (1844), 5 
Q. B. 693 : Coombs v. Dibble (1806), 14 L. T. 415. As 
to (3) Refd. Carr v. Martinson (1859), 1 E. & E. 456; 
Sadler v. Smith (1869), L. It. 4 Q. B. 214. 


485. Without hearing the parties.! — Ben- 

bow v. Jones, No. 120, ante. 

486. One umpire only appointed.] — Where 

one of the conditions in a shooting match is that 
umpires shall be appointed, & one umpire only is 
appointed in. the presence of all the members 
taking part in the match, <fc without any objection 
on their part, & he gives a decision as to the 
winner of the match, it is to be left to the jury 
to say whether an umpire was appointed by the 
parties, & whether the parties did not thereby 
mean that his decision was to be final. The jury 
finding these points in the affirmative, cannot, 
in the absence of fraud, impeach the decision of 
the umpire. This was an action arising out of 
a shooting match, in which the subscribers paid 
10.?. each & the prize was a pig. Deft, was the 
person who had put up the pig to be shot for, 
& pltf. had been declared by the umpire to have 
been the winner, but deft, had delivered the pig 
t<o E. who claimed to be the winner, because the 
last shot fired by pltf. was not a fair shot. Deft, 
proposed to tender evidence to show that the 
shot was in fact an unfair one, & that therefore, 
E. was the winner. 

I consider that evidence is quite inadmissible 
here. The meaning of the contract I take to be 
that J. should act as umpire, & that as umpire 
“^ decision should be final between the parties. 
I shall put these questions to the jury, & if they 
agree with me the verdict must be for pltf. 

480^ J p ~* BmND Vm AsKILL 0 L - T * °* s - 


487. One steward financially interested in 
result.] — One of the conditions of a race was that 
“ all disputes should be settled by the stewards, 
whose decision should be final.” There were 
four stewards, & a dispute having arisen as to 
whether pltf.’s horse or deft.’s mare was the winner, 
three of the stewards voted in favour of pltf.’s 
horse. One of the three had betted against deft.’s 
mare : — Held : the steward was not disqualified 
from acting by reason of his pecuniary interest 
in the event of the race ; & even assuming that 
he was, that did not annul the decision of the other 
stewards. — Ellis v. Hopper (1858), 3 H. & N. 766 ; 
28 L. J. Ex. 1 , 32 L. T. O. S. 77 ; 22 J. P. 724 ; 
4 Jur. N. S. 1025 ; 7 W. R. 15 ; 157 E. R. 677. 
Annotations : — Apprvd. Parr v. Wintcringham (1859), 1 

E. & E. 394. Refd. Dines v. Wolfe (1869). L. R. 2 P. C. 

280. Mentd. Carr v. Martinson (1859), 1 E. & E. 456. 

488. Decision by majority.] — Stewards 
of horse races are not in the strict legal position 
of judges or arbitrators ; &, where there are more 
than one, it is not necessary, to make the decision 
valid, that it should have been arrived at jointly 
It need only be fair & final. The three stewards 
of a horse race, as to which their decision was to be 
final, met & discussed an objection raised to the 
winner by a competitor. No actual decision was 
then arrived at ; & no other meeting of the three 
was held. Afterwards two of the three stewards 
made known their decision ; & the third, upon 
hearing it, made known his dissent from it : — 
Held: the decision of the two was valid. — Parr 
v. Winteringham (1859), 1 E. & E. 394 ; 28 
L. J. Q. B. 123 ; 32 L. T. O. S. 253 ; 5 Jur. N. S. 
787 ; 7 W. R. 288 , 120 E. R. 957. 

Annotations : — Refd. Carr v. Martinson (1859), 28 L. J. Q. B. 

126 ; Dines v. Wolfe (1869), L. R. 2 P. C. 280. 

489. Power to reopen decision.] — Pltf.’s 

horse ran in a race, subject to these conditions ; 
that he had been fairly hunted with certain hounds 
during the season ; that he had been a certain 
time in possession of his owner ; & the stewards 
were to disqualify any horse that they did not 
consider to have been hunted in a genuine & 
bond fide manner, “ & their decision in all cases of 
dispute will be final.” The horse came in first, 
& his owner claimed the stakes. On objection 
that the horse had not been fairly hunted, the 
stewards at once went into the question, & held 
that he had, leaving the question whether pltf. 
was the owner within the conditions for future 
decision. They subsequently decided that he was 
such owner, but, at the same time, disqualified 
the horse as not having been fairly hunted, 
because lie had not been ridden by his owner : — 
Held : the first decision was inchoate only, & 
the stewards could re-open the question, & the 
ultimate decision, disqualifying the horse, was by 
the conditions final. — Smith v. Littledale (1866), 
15 W. R. 69. 

490. Jockey Club rules.] — In an action 

for the recovery of the amount of the stake 
deposited by one of the parties to a horse race, 
to abide the event of the race, the jury found for 
pltf. on the ground that the race, though run under 
the auspices of the Australian Jockey Club, was 
not run under the Jockey Club rules as provided by 
the agreement ; the ct. below granted a new 
trial on the ground that the race was properly 


PART V. SECT. 3. 

4841. Finality of decision .] — Nn 
S2JK6 Lynch (1870), I. R. io C. 


o. Limit of powers — Questions 
arising on course. P-The powers pos- 
sessed by stewards of a horse-race are 
limited, & their limit is the decision 
of all questions which may arise on 


the ground between horses actually 
entered, & affecting the manner in 
which the races are run ; but do not 
iuclude the power to enter fresh horses, 
or to alter the fundamental conditions 
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Sect 3. — Powers and duties of stewards . Part VL 
Sect . 1.] 

run under the agreement : — Held : on the con- 
struction of the agreement & the rules of the 
Jockey Club which it referred to, that the finding 
of the jury was wrong, & a new trial was properly 
granted. — Dines v. Wolfe (1809), L. R. 2 P. 0. 
280 ; 5 Moo. P. C. C. N. S. 382 ; 20 L. T. 251 ; 
16 E. R. 559, P. C. 

491. Objection not taken before stewards.] 

— A race was run under the Newmarket rules, 
one of which is that “ no complaints can be enter- 
tained after the conclusion of the race meeting ** 
except charges of fraud, etc. A complaint was 
made as to E. being entitled to the stakes in a race 
won by his horse. The complaint was not, 
however, made until three days after the race, 
but no objection was made on this ground when 
the complaint was heard by the committee. The 
committee having decided in favour of S., the 
stakeholder E. brought an action to recover the 
stakes : — Held : the objection as to time not 
having been taken before the committee, they had 
jurisdiction to entertain the complaint, & it was 
too late to raise such objection in the action. — 
Evans v. Summers (1871), 35 J. P. Jo. 761. 

492. When entitled to decide.] — Carr v. 
Martinson, No. 85, ante. 

493. .] — Pltf. deposited a stake with deft. 

with a view to a race between pltf. & K., upon the 
terms “ that the race was to be a right away 
sculler's race, & the decision of the referee to be 
final.* * In such races, the start is made by the 
men themselves, but if they fail to start through 
default of either or both, the referee has power 
to interfere. There was a default in the start, 
& the referee, who was stationed at some distance 
from the starting-post, ordered that K. should 
inform pltf. that if he did not start K. was to 
row over the course without liim. K. rowed over 
the course without having communicated this 
order to pltf. or giving him any opportunity of 
starting, & the referee, without inquiry or com- 
munication with pltf. ordered the stakes to be 
paid to K. An action having been brought by 
pltf. to recover his deposit : — Held : as the order 
of the referee was conditional upon its being com- 
municated to Pltf. the order not having been 
communicated, there never was such a start or 
race as was contemplated ; the referee’s juris- 
diction to award the stakes, therefore, did not 
attach, & his decision was not final, & pltf. was 
entitled to recover. — Sadler v. Smith (1869), 
L. R. 5 Q. B. 40 ; 10 B. & S. 17 ; 39 L. J. Q. B. 17 ; 
21 L. T. 502 ; 34 J. P. 212 ; 18 W. R. 148, Ex. Ch. 

494. Failure to perform duties.] — A declara- 


tion stated that pltf. was owner of a horse, duly 
entered to run for a race, & which was the winner 
of the said race ; that defts. had accepted the 
office of & became stewards of the said race, 
& agreed with the owners of the horses to perform 
their duties as such stewards ; that it was their 
duty, as such stewards, to nominate a proper 
person to adjudge which was the winning horse, 
etc.; but that through their carelessness & 
negligence in not performing their duties as such 
stewards, & not appointing a proper party to 
adjudge the winners, etc., pltf.’s horse was not 
adjudged winner, & he lost the stakes i—Held : 
bad on demurrer, as not disclosing any liability 
to pltf. — Balfe v . West (1853), 13 C. B. 466 ; 1 
0. L. R. 225 ; 22 L. J. C. P. 175 ; 21 L. T. O. S. 
90 ; 1 W. R. 335 ; 138 E. R. 1281. 

Annotation: — Reid. Cooper v. Shuttleworth (1856), 25 

L. J. Ex. 114. 

495. Right to eject ticketholder from Inclosure J 

— Lord E. was steward of D. races; tickets of 
admission to the grand stand were issued with 
his sanction & sold for one guinea each, entitling 
the’ holders to come into the stand & the inclosure 
round it during the races. Pltf. bought one of 
the tickets & was in the inclosure during the 
races. Deft, by the order of Lord E. desired him 
to leave it, &, on his refusing to do so, deft, after 
a reasonable time had elapsed for his quitting 
it put him out, using no unnecessary violence, but 
not returning the guinea : — Held : the jury were 
properly directed to find the issue for deft. — 
Wood v. Leadbitter (1845), 13 M. & W. 838 ; 
14 L. J. Ex. 161 ; 4 L. T. O. S. 433 ; 9 J. P. 312 ; 
9 Jur. 187 ; 153 E. R. 351. 

Annotations: — Consd. Cornish v. Stubbs (1870), L. It. 5 
C. P. 334. Expld. Francis v. Cockrell (1870), 22 L. T. 
203 ; Hurst v. Picturo Theatres, [1915] 1 K. B. 1. Refd. 
Adams v. Andrews (1850), 15 Q. B. 284 ; Taplinu. Florence 
(1851), 10 C. B. 744 ; Davies v. Marshall (1861), 10 C. B. 
N. S. 697 ; Wells v. Kingston-upon-Hull Corpn. (1875), 
L. It. 10 C. P. 402 ; McManus v. Cooke (1887), 35 Ch. D. 
681 ; Butler v. M. S. & L. lty. (1888), 21 Q. B. D. 207 ; 
Kerrison v. Smith, [1897J 2 Q. B. 445 ; Lowe v. Adams, 
[19011 2 Ch. 598 ; Said v. Butt, [1920] 3 K. B. 497. 
Mentd. Langford v. Brighton, Lewes, & Hastings lty. 
(1845), 4 Ky. & Can. Gas. 69 ; Mayfield v. Robinson 
(1845), 7 Q. B. 486 ; Thomas v. Fredericks (1847), 11 
Jur. 942 ; Washbourne v. Burrows (1847), 16 L. J. Ex. 
266 ; Hewitt v. lshain (1851), 7 Exch. 77 ; Roffey v. 
Henderson (1851), 17 Q. B. 574 ; Electric Telegraph Co. v. 
Salford Overseers (1855), 11 Exch. 181 ; Frogley v. 
Lovelace (1859), John. 333 ; Wright v. Stavert (I860), 
2E.&E. 721; Evans v. Itobins (1862), 1 H. & C. 302 ; Hill 
v. Tupper (1863), 32 L. J. Ex. 217 ; Wakley v . Froggatt 
(1863), 2 H. & C. 669 ; Vaughan v . Hampson (1875), 
33 L. T. 15 ; Smith v. Lambeth Assmt. Com. (1882), 
52 L. J. M. C. 1 ; Ward v. Liveaey (1887), 5 R. P. C. 102 ; 
Hall v. Metcalfe, [1892] 1 Q. B. 208 : Aldin v. Latimer, 
Clark, Muirhead, [1894] 2 Ch. 437 ; Thomas v. Jennings 
(1896), 66 L. J. Q. B. 5 ; L. C. C. v. Dundas, [1904] P. 1 ; 
Warr v. L. C. C. (1904), 73 L. J. K. B. 362 ; Jones v. 
Tankervillo, [1909] 2 Ch. 440. 

Licences generally, see Landlord & Tenant. 


of a race. — B aker v. Warren (1867), 
1 S. A. L. R. 92.— AUS. 

p. .] — Held : a rule of 

a coursing meeting, that all disputes 


should be settled by the secretary & 
stewards, applied only to differences 
arising on the course, & did not import 
an agreement to submit to their 
decision a dispute regarding the 


patrimonial interest in the prize. — 
Graham v . Pollok (1848), 10 Dunl. 
(Ct. of Sess.) 646 ; 20 Sc. Jur. 200. — 
SCOT. 
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Part VI. — Competitions. 


Sect. 1.— COUPON COMPETITIONS. 

496. No money received with coupon.] — Keep, 
a newspaper proprietor, published weekly a 
“ Racing Record,* * which contained information 
as to races which had been recently run, & as to 
those which were about to take place ; at the 
end of the book was a coupon, which the purchaser 
of the book might cut off, &, after writing upon it 
the names of the horses which he thought would 
win the six races mentioned on it might send to 
resp.*s office ; reap, offered prizes to the persons 
who selected six, five, or four winners, the prizes 
varying in amount according to the number of 
winners selected. The “ Racing Records ” were 
sold principally through newsvendors or stationers, 
& a few copies only were sold by resp. over the 
counter at his office : — Held : resp. haul not com- 
mitted any offence under either Betting Act or 
Lottery Act. — Caminada v. Hulton (1891), 00 
L. J. M. 0. 116 ; 04 L. T. 572 ; 55 J. P. 727 ; 17 
Cox, C. C. 307 ; sub nom. R. v, Hulton, 39 W. R. 
540 ; 7 T. L. R. 491, D. C. 

Annotations : — Consd. Stoddart v. Sagar, Sagar v. Stoddart, 

[1895] 2 Q. B. 474. Distd. Hall v. Me William (1901), 

85 L. T. 239 ; It. v. Stoddart, [1901] 1 K. B. 177. Consd. 

Hawke v. Hulton (1905), 22 T. L. R. 169. Refd. Hull r. 

Cox, [1899] 1 Q. B. 198. 

497. Money received with coupon — Betting Act, 
1823 (c. 60), s. 41.] — Defts. published a news- 
paper containing an advertisement of a “ Coupon 
Competition,” which was to be carried out by 
means of coupons to be filled up by purchasers of 
the paper with the names of the horses selected 
by the purchasers as likely to come in first, second, 
third, & fourth in a race. For every coupon filled 
up after the first purchaser paid a penny, & 
defts. promised a prize of £100 for naming the 
first four horses correctly : — Held : the trans- 
action did not amount to either a lottery or betting 
within the Acts [for the suppression of lotteries], & 
defts. were not liable to be convicted.— Stoddart 
v. Sagar, Sagar v . Stoddart, [1895] 2 Q. B. 474 ; 
04 L. J. M. C. 234 ; 73 L. T. 215 ; 59 J. P. 598 ; 
44 W. R. 287 ; 11 T. L. R. 508 ; 39 Sol. Jo. 710 ; 
18 Cox, C. C. 165 ; 15 R. 579, D. C. 

Annotations : — Distd. R. v. Stoddart, [1901] 1 K. B. 177. 

Consd. Hawke v. Hulton (1905), 22 i\ L. R. 169. Refd. 

Halle. Cox, [1899] 1 Q. B. 198. 

498. Betting Act, 1853 (c. 119), ss. 1, 5.]— 

Deft, was the occupier of an office <& the proprietor 
of a newspaper published weekly at that office. 
Each number of the paper contained a notice 


of what was called a “ coupon competition ’* — 
that is to say, of a promise by deft, to pay a 
certain specified sum of money to such persons as 
should correctly guess the result of a certain 
horse race then shortly about to be run, & should 
write their guesses upon certain forms called 
“ coupons,’* which were issued with each number 
of the newspaper, & should return the coupons 
so filled up to deft.’s office, together with the sum 
of one penny in respect of each guess made. A 
large number of persons every week sent in to 
deft.’s office coupons filled up as aforesaid, accom- 
panied by remittances of money. Deft, was upon 
these facts convicted under above Act of having 
unlawfully kept the office for the puipose of 
money being received by her as the consideration 
for undertaking to pay thereafter money on events 
relating to horse races : — Held : tlio conviction 
was right. — R. v. Stoddart, [1901] 1 K. B. 177 ; 
70 L. J. Q. B. 189 ; 83 L. T. 538 : 64 J. P. 774 ; 
49 W. R. 173 ; 17 T. L. R, 55 ; 45 Sol. Jo. 61 ; 
19 Cox, C. C. 587, C. C. R. 

Annotations : — Consd. Stoddart v. Argus Printing Co. 
(1901), 70 L. J. K. B. 711 ; Davis v. Stoddart (1902), 
50 W. R. 397. Folld. Hawke v. Mackenzie (Nos. 1 & 2), 
[1902] 2 K. B. 225. Apld. Mackenzie v. Hawke, [1902] 
2 K. B. 216. Consd. Hawke v. Hulton (1905), 22 T. L. R. 
169. Refd. Lennox v. Stoddart, Davis v. Stoddart-, 
[1902] 2 K. B 21 ; Stoddart v Hawke, [1902] 1 K. B. 
353 ; Sago v. Eicholz, [1919] 2 K. B. 171. 

499. .]— Gaming Act, 1892 (c. 9), 

s. 1, which provides that no action shall be brought 
or maintained to recover money paid in respect 
of any contract or agreement rendered null <fc 
void by Gaming Act, 1845 (c. 109), does not 
impliedly repeal Betting Act, 1853 (c. 119), s. 5, 
which provides that any money received by any 
person, being the owner or occupier of a betting 
house, as a deposit on a bet shall be deemed to 
have been received to or for the use of the person 
from whom the same was received, & such money 
may be recovered in any ct. of competent juris- 
diction ; & therefore a person who has paid money 
in a coupon competition in respect of horse races 
may, under Betting Act, 1853 (c. 119), s. 5, 
maintain an action for the recovery of such 
money. — Davis v. Stoddart (1902), 50 W. R. 
397 ; 18 T. L. R. 260 ; 46 Sol. Jo. 267 ; affd. sub - 
nom . Lennox v . Stoddart, Davis v. Stoddart, 
[1902] 2 K. B. 21, 33, C. A. 

Annotation : — Refd. R. v. Thompson & Thompson (1924), 18 
Cr. App. Rep. 31. 


PART VI. SECT. 1. 

9 . Money received with coupon — 
Criminal Code, s. 227.] — A newspaper 
advertised & solicited money to be 
sent for the purpose of paying said 
money, less expenses, to the winners 
m a football eompetitlon conducted 
by the newspaper under rules laid 
down by it. The expenses of organis- 
ing & conducting the eompetitlon were 
to be paid out of the moneys sent in. 
The advertisement contained a coupon 
showing the names of the competing 
teams. These coupons were to be filled 
up & sent to the contest editor, acoom- 
paniedby twenty -five cents per coupon. 
The prize money was exclusively made 
up of the contributions, less expenses. 
The winners of the competition were 
those who forecasted as indicated by 
the marks on their ooupons the largest 
number of winning teams in games to 
be played on a future date. The rules 
provided * - 


be withdrawn ; & each person sending 
in a coupon was required to sign the 
undertaking at the foot of it agreeing 
to be bound by the published rules & 
to accept the judges* decision as final 
& binding : — Held ; thoso was sufficient 
evidenoe to establish the keeping of a 
common betting-house. — R. v. Wood- 
ward & Willcocks, [1922] 2 W. W. R. 
818 : 69 D. L. R. 552 ; 38 Can. Crim. 
Cas. 154 ; 32 Man. L. R. 148.— CAN. 

r. Guessing or foretelling result 
of contest — Football. ]— . Accused pub- 
lished a newspaper in which prizes 
wore offered to persons subscribing to 
the paper & paying tho subscription 
& sending in on ooupons printed in tho 
paper guesses as to certain football 
g am es. On a certain date games were 
to be played between certain sets of 
teams, each two of which playing 
against eaoh other on that day had also 
played against each other in a similar 
series a year before. The subscriber 
was asked to guess or foretell whether 
one of the contesting teams in each 
set would win the same or a more or 


loss number of goals, in the game to 
be played, than it did in its game 
against the same opposing team in the 
series of the previous year : — Held : 
such a guess or foretelling did not come 
within the meaning of the words 
“ guess or foretell the result of any 
contest ” as used in Criminal Code 
235 (I) (g) ; although what was done 
by accused came within the spirit of 
the enactment, that is not sufficient ; 
it must also come within the fair mean- 
ing of the letter of the words used in 
the proldbitive clause. * 4 The result 
of any contest ” means the result about 
which the contesting parties are strug- 
gling, the result which each side is 
aiming to achieve. — R. v. Proverbs, 
[1923] 3 D. L. R. 384 ; 40 Can. Crim. 
Cas. 26; [1923] 2 W. W. R. 622.— 
CAN. 

s. .] — R. v. Mullholland, 

[1923] 2 W. W. R. 594.— CAN. 

t. .] — The office of a news- 

paper becomes a common betting- 
house, where tho proprietor of tho 
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500. .] — Applt. was the occupier of 

an office in London & the proprietor of a newspaper, 
called Football Ghat, published weekly at that 
office. T., the occupier of an office at Middelburg 
in Holland, conducted a “ football coupon com- 
petition/ * that is to say, a scheme in which there 
was a promise by T. to pay a sum of money to such 
persons as should correctly guess the results of 
certain football matches, & should write their 
guesses on certain forms called coupons. The 
competition was advertised week by week in 
applt.’ 8 newspaper, & the coupons were printed 
as part of the advertisement & could be procured 
at applt.’s office ; they were, when filled up, to be 
cut out of the paper & sent with the entrance 
money to “ Football Chat, Middelburg, Holland ” ; 
the names of the winners & the results of the com- 
petitions were also advertised in applt.’s news- 
paper. Applt. received for the insertion of these 
advertisements a sum considerably more than the 
charge for ordinary advertisements, but he had 
no other interest in the competition, nor had T. 
any interest in the newspaper. Upon the hearing 
of summonses against applt. under above Act, 
for (a) unlawfully permitting the office to be used 
by T. for the purpose of money being received by 
T. as the consideration for an undertaking to pay 
money on events or contingencies relating to the 
game of football, & ( b ) unlawfully keeping the 
office for the purpose of money being received by 
or on behalf of T. for the like consideration, a 
magistrate found that T., by permission of applt., 
used applt.’s office for the purpose of money being 
received by him as the consideration for his promise 
to pay money on the result of football matches, A 
that applt. opened & kept the office for the purpose of 
the user by T. ; he accordingly convicted applt. : — 
Held : there was evidence on which the magistrate 
could properly find that the office was used as an 
essential part of the machinery for receiving 
money for an illegal purpose, & the conviction was 
right.— Mackenzie v. Hawke, [1902] 2 K. B. 
216 ; 71 L. J. K. B. 561 ; 87 L. T. 122 ; 66 J. P. 
696 ; 51 W. K. 233 ; 18 T. L. R. 550 ; 46 Sol. Jo. 
501 ; 20 Cox, C. C. 305, D. C. 

Annotation : — Held. Hawke v , Mackenzie (Nos. 1 & 2), 

11902] 2 K. B. 223. 

501. -.1 — Hawke v. Hulton & Co. 

(1905), 22 T. L. R/169 ; 50 Sol. Jo. 158, D. C. 


Sect. 2.— MISSING WORD, ETC., COMPETITIONS. 

502. Result depending on chanoe — Missing 
word competition.] — Deft., who was the proprietor 
of a newspaper, carried on in connection therewith 
a competition under the following conditions. 
He published in his paper a paragraph omitting 
the last word. In same paper he printed a coupon 
with a direction that persons wishing to enter the 
competition must cut out the coupon, fill in the 
word missing from the paragraph, together with 
their names & addresses, & send it, with a postal 
order for Is., to the office of the paper. It was 
further stated in the paper that the missing word 
was in the hands of a chartered accountant, 
enclosed in a sealed envelope ; that his statement 
with regard to it would appear, with the result 
of the competition, in a subsequent issue of the 
paper ; & that the whole of the money received 
in entrance fees would be divided equally amongst 
those competitors who filled in the missing word 
correctly. In an action by the successful com- 
petitors against deft. & the unsuccessful com- 
petitors, seeking administration of the trusts of the 
moneys in the hands of deft, for the purposes of 
the competition, & distribution among the persons 
entitled thereto : — Held : (1) that the competition 
constituted a lottery within the meaning of Gaming 
Act, 1802 (c. 119), & was illegal ; (2) so far as the 
money in the hands of deft, was impressed with 
any trust, it was one which had arisen out of an 
illegal transaction, & the ct. would not render 
any assistance in its administration ; &, sernble : 
(3) notwithstanding the illegality of the competition 
the competitors had a legal right, enforceable by 
action at law', to the return of their contributions 
at all events, provided that they gave notice of 
their claim before the money had been distributed 
by deft. — Barclay v. Pearson, [1893] 2 Ch. 154 ; 
62 L. J. Ch. 636 ; 42 W. R. 74 ; 3 R. 388 ; sub 
nom . Barclay v. Pearson, Oppler v. Pearson, 
68 L. T. 709 ; 9 T. L. R. 269 ; 37 Sol. Jo. 268. 
Annotations: — As to (1) Apld. Smith’s Advertising Agency 

v. Leeds Laboratory Co. (1910), 26 T. L. It. 335. Refd. 
Hall v. Cox (1898), 47 W. It. 161 ; Blyth v. Hulton (1908), 
72 J. P. 401 ; Re International Securities Corpn. (1908), 
99 L. T. 581 ; Scott t*. Public Prosecutions Direotor, 
[1914] 2 K. B. 868. As to (3) Held. Hermann v. Charles- 
worth, [1905J 2 K. B. 123 ; Blyth v. Hulton (1908), 72 
J. P. 401. 

503. Limerick competition.] — The owners 
of a journal announced in an issue of the journal 
a competition in which they offered a prize 


newspaper conducts, through the 
medium of his publication, a com- 
petition amongst his subscribers asking 
them to state whether or not the home 
teams in football matches will make as 
many goals as they did in the preceding 
year 8c offering a percentage of some- 
thing as prizes to the successful com- 
petitors, 8c the evidence shows that the 
prizes were paid out of the money 
received from the competitors. — R. v. 
Hill, [1923] 3 W. W. R. 653 ; 33 Man. 
L. R. 293. — CAN. 

a. . ] — Accused advertised in 

a newspaper, offering numerous prizes 
of money to persons subscribing to 
the paper 8c paying the subscriptions. 
Each subscription entitled the sub- 
scriber to coupons varying in number 
with the length of time for which the 
paper was subscribed for. The cou- 
pons were to be filled in with guesses 
as to whether the 44 home team 44 in 
each game of a number to be played 
on a certain date would score more or 
less or the same as the number of runs 
in the average baseball score, namely, 
four : — Held : the advertisement came 
within Criminal Code, a. 235 (1) (g). 


8c accused was properly convicted. — 
It. v. Lutes, [1923] 3 W. W. It. 766; 41 
Can. Crim. Cas. 181 ; 17 S. C. R. 402. 

—CAN. 

b. .] — Hart v . Hat, 

Nisbet 8c Co., Ltd. (1900), 2 F. (Ct. 
of Seas.) 39 ; 37 Sc. L, R. C53 ; 7 
S. L. T. 426, J.— SCOT. 

o. Leng & Co., Ltd. 

v. Mackintosh, [1914] S. C. (J.) 77. 
— SCOT. 

d. .] — Strang v. Brown, 

[1923] S. C. (J.) 74.— SCOT. 

e. Placing coupons in packets of tea 
— Prizes for largest number of coupons 
submitted— Whether disposal of property 
by lottery or chance. ] — Applts. were 
grocers, &, by way of pushing the sale 
of their teas, placed a coupon in each 
packet sold, 8c offered prizes to those 
sending in to them the largest numbers 
of these coupons on or before certain 
quarterly days ; — Held : as the col- 
lection of the coupons involved the 
expenditure of money, time, or trouble, 
& the number sent in by any com- 
petitor for a given competition de- 


pended upon his judgment as to the 
number necessary to secure a prize, 
the distribution of the prizes did not 
depend entirely upon chance, & did 
not, therefore, amount to an offence 
against Gaming & Lotteries Act, 1881, 
s. 16. — Wardell v. McGrath (1900), 
19 N. Z. L. R. 114.— N.Z. 

PART VI. SECT. 2. 

f. Result depending on chance — 
Missing word competition — Jumbles 
competition .] — Accused promoted two 
competitions, in one of which, a missing 
word competition, six words were 
omitted from a sentence, 8c the correct 
solution was plaoed in a sealed envelope 
by accused. Competitors had to pay 
a fee for an attempt. First, second, 
8c third 8c consolation prizes were 
advertised ; in the event of a tie the 
prize was to be divided, 8c in the event 
of no correct solution being sent prizes 
were to be awarded to other solutions 
according to merit. In the other, the 
jumbles competition, accused took 
five words of five letters from a 
dictionary (a record of which was 
placed in a sealed envelope), cut up 
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£300 for the best last line of a limerick. They 
also offered a second prize of £100, two more of 
£50 each, & stated that they would “ send 
sovereigns to a hundred other readers by way of 
consolation.” The conditions, so far as material, 
were as follows : “ With each entry a postal order 
for 0 d. must be sent. . . . Out out the printed 
lines given in the unfinished limerick coupon 
below. Then write clearly in ink the line that 
suggests itself as being the smartest & most appro- 
priate completion of the limerick. . . . Entries 
must reach this office not later than the morning, 
Wednesday, Dec. 25. We can enter into no 
correspondence whatever appertaining to the 
contest, & the editor’s decision must in all cases 
be accepted as final. The names of the winners 
in this competition will be announced in the 
issue of Ideas on sale on Jan. 3, 1008, dated 
Jan. 9, & in the Sunday Chronicle of Jan. 5.” 
Each coupon had printed upon it the following 
condition to be signed by the competitor : “I 
agree to abide by the decision published in Ideas 
& the Sunday Chronicle , & to accept it as final ; 
& I enter only on this understanding, & I agree 
to the conditions printed on this page.” The 
announcement stated further : 44 We would 

emphasise the fact that every coupon is carefully 
examined by a competent staff, & that every 
effort is judged entirely on its merits.” Pltf. 
claimed to have sent in a last line identical with 
that which was announced as the winning line, 
& in respect of which the prize of £300 was awarded 
to another competitor. In an action brought by 
pltf. to recover the £300 : — Held : the competition 
was a lottery & the action was not maintainable. — 
Blyth v . Hulton & Co., Ltd. (1908), 72 ,T. P. 
401 ; 24 T. L. R. 719 ; 52 Sol. Jo. 599, 0. A. 

Annotations: — Folld. Smith’s Advertising Agency v. Leeds 

Laboratory Co. (1910), 26 T. L. It. 335. Distd. Scott v. 

Public Prosecutions Director, [1914] 2 K. B. 868. Consd. 

Minty v. Sylvester (1915), 84 L. J. K. B. 1982. Refd. 

lie International Securities Corpn. (1908), 99 L. T. 581. 

504. .] — Defts. employed pltfs. in 

connection with advertising the conditions of 
certain 44 Limerick ” competitions, & also the 
terms of a letter-writing competition in which 
the public were invited to complete a letter con- 
taining blank spaces by adding the missing words. 
In addition to prizes offered for the best lines, 
every competitor sending in a line by a certain 
date was to receive a prize worth a guinea. Con- 
solation prizes were also to be awarded. It was 


stated in the conditions that every line would be 
judged entirely on its merits. Pltfs. having 
arranged & paid for the insertion of these advertise- 
ments sued defts. to recover the money they had 
so paid, & their commission : — Held : the com- 
petitions advertised were lotteries ; in advertising 
them pltfs. committed an illegal act ; & therefore, 
pltfs. were not entitled to recover. — Smith’s 
Advertising Agency v. Leeds Laboratory 
Co. (1910), 26 T. L. R. 335 ; 54 Sol. Jo. 341, C. A. 
Annotation : — Consd. Scott v. Public Prosecutions Director, 

[1914] 2 K. B. 868. 

505. Result depending on skill.] — Deft, pub- 
lished a newspaper containing an offer of a 
money prize for a correct prediction of the number 
of birtlis & deaths in London during a named week. 
Competitors, who were not limited to one pre- 
diction, were to fill in the predicted numbers on 
coupons which were published in the issue of the 
paper which contained the offer : — Held : the 
competition, not being one the result of which 
depended entirely on chance w r as not a lottery. — 
Hall v. Cox, (1899] 1 Q. B. 198 ; 68 L. .1. Q. B. 
167 ; 79 L. T. 653 ; 47 W R. 161 ; 15 T. L. R. 
82 ; 43 Sol. .Jo. 93, C. A. 

Annotation .—Folld. Scott v. Public Prosecutions Director, 

[1914] 2 K. B. 868. 

506. .] — The proprietors of a newspaper 

published therein an advertisement of a com- 
petition for money prizes, the terms of which were 
that each competitor was to select one of a number 
of given words & compose a short sentence which 
defined or illustrated the word selected, the 
initial letter of each word in the sentence to be 
a letter occurring in the selected word ; that all 
the sentences reaching the editor of the newspaper 
should receive careful consideration ; & that the 
decision of the editor as to the prize-winners should 
be final : — Held : as the competition was one 
involving some degree of skill on the part of the 
competitors, & as there was no evidence that the 
number of competitors was so large as to make it 
impossible for the sentences to be considered on 
their merits, the competition was not one the 
result of which depended entirely on chance, 
<fc that it was, therefore, not a lottery within 
Lotteries Act, 1823, s. 41. — Scott r. Public Pro- 
secutions Director, £1 914 J 2 K. B. 868 ; 83 
L. J. K. B. 1025 ; 111 L. T. 59 ; 78 J. P. 267 ; 30 
T. L. IL 396 ; 24 Oox, C. C. 194, D. C. 

Annotation : — Refd. Minty v. Sylvester (1915), 84 L. J. K. B. 

1982. 


the words & jumbled the letters 
together. A prize was given for the 
correct solution, or nearest, & five con* 
eolation prizes : — Held : as competitors 
wore asked to guess the exact words, 
arbitrarily chosen by the promotors, or 
words most appropriate to such words, 
the determining factor in the com- 
petition, substantially speaking, was 
chance, & the competitions were there- 
fore lotteries. — R. v. Jones (1923), 
E. D. L. 97.— S. AF. 


jg. Result depending on skill — 
Limerick competition. ] — - Resp. kept a 
tobacconist’s shop at which applt. 
upon payment of la. obtained two 
cigars * a ticket entitling him to com- 
pete in a limerick competition by 
supplying the last line of the limerick. 
The ticket stated that the oompetition 
was entered into by the holder thereof 
upon the distinct understanding & 
agreement that the decision of the oom- 
JuR^ee appointed by resp. should be 
final * that £500 should be distributed. 
A judge was appointed who examined 


all the lines sent in by the competitors ; 
prizes were awarded in accordance 
with his decision & in making his 
award ho considered the appropriate- 
ness of the line, the metro & the 
rhyme : — Held : this was not a 
lottery. — Sobye v. Levy (1909), 9 
C. L. R. 496.— AUS. 


h. Guessing competition.] — 

Deft, placed in his shop window a 
globular glass jar ; securely sealed, 
containing a number of buttons of 
different Bizes. Ho offered to the 
person who should guess the number 
nearest to the number of buttons in 
the jar a pony * cart, which he 
exhibited in his window, stipulating 
that the successful one should buy a 
certain amount of his goods : — Held : 
as the approximation of the number of 
buttons depended upon the exercise 
of Judgment, observation, & mental 
effort, this was not a “ mode of ohanoe ” 
for the disposal of property. — R. t>. 
Jamieson (1884), 7 O. R. 149.— CAN. 


k. .] — R. t\ Dodds (1884), 

4 O. R. 390.— CAN. 

l. .] — Dunham v. St. 

Croix Soap Manufacturing Co. 
(1897), 34 N. B. R. 243.— CAN. 

m. Manipulation of machine.] 

— Di Carlo v. M'Intyre, [1914] S. C. 
(J.) 60.— SCOT. 

n. Picture title competition.] 

— D. inserted an advertisement in a 
newspaper containing a picture & 
offered 1st, 2nd, & 3rd, & 50 consola- 
tion prizes for the best title to the 
picture. Competitors were required to 
send Is. with each answer. The sole 
& final decision in tho competition 
rested with a certain B. The prizes 
were awarded by B. according to his 
judgment, bond fide given, upon the 
merit of the answers, based upon their 
originality or wit : — Held : this was a 
oompetition dependent upon skill * 
not ohanoe,* did not constitute a lottery 
within Law 7 of 1890. — R. v. Bertram 
Davies (1915), T. P. D. 155.— S. AF. 
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Part I. — Powers to Carry On a Gas Undertaking, 


Sect. 1. — GENERAL STATUTORY POWERS. 

See Lighting & Watching Act, 1833 (c. 90), 
s. 4, 45, 46, 48-54, 57, 59, 73, 77 ; Metropolis 
Management Act, 1855 (c. 120), ss. 90, 92, 130, 
105 ; Gas & Water Works Facilities Act, 1870 
(c. 70) ; Public Health Act, 1875 (c. 55), ss. 101- 
103, 270 ; Local Government Act, 1888 (c. 41), 
s. 11 (11); Local Government Act, 1894 (c. 73), 
ss. 7 (1), (4), (5), (7), 19 (4). 

1. Under Lighting & Watching Act, 1833 
(c. 90) — Fixation of lamps — To private house — 
Trespass.] — Meek v. Langdon (1802), 37 L. T. Jo. 
181. 

2. Under Public Health Act, 1875 (c. 55)— 
Rural sanitary authority — Invested with powers of 
urban sanitary authority — Local government order.] 

— The first paragraph of Public Health Act, 
1875 (c. 55), s. 101, empowers an urban sani- 
tary authority to contract with any person for 
the supply of gas or other means of lighting the 
streets, markets, & public buildings in their dis- 
trict & to provide the necessary materials. The 
Local Govt. Board declared by an order under 
s. 270 of that Act that the provisions of the first 
paragraph of s. 101 should be in force within cer- 
tain portions of a rural sanitary district, & invested 
the rural sanitary authority with all the powers, 
rights, capacities, etc., of an urban sanitary autho- 
rity “ under those provisions,” within such por- 
tions of the district. The rural authority incurred 
lighting expenses under this order, & treated them 
as general expenses under s. 229 of the Act. A 
poor rate having been made to defray the expenses 
a railway co. was assessed in respect of the full 
ratable value of its property, which consisted of 
land occupied & used as a railway : — Held : upon 
the true construction of the order the rural autho- 
rity was invested only with the power of an urban 
authority to incur lighting expenses under the 
provisions of the first paragraph of s. 101, & not 
with the rating powers applicable to an urban 
authority under the Act ; the expenses were 
rightly treated as general & not as special expenses 
under s. 229 ; & the co. was not entitled to be 
rated under s. 211 of the Act & in the proportion 
of one-fourth part only of the ratable value. — 
Lancashire & Yorkshire Ry. Co. v, Bolton 
Union Assessment Committee & Great Lever 
Overseers (1890), 15 App. Oas. 323 ; 00 L. J. 
Q. B. 118 ; 03 L. T. 358 ; 54 J. P. 532, H. L. 

In the metropolis.] — See Part VIII., post . 


Sect. 2.— SPECIAL STATUTORY POWERS. 

Sub-sect. 1. — Local and Private Acts. 

See Borough Funds Act, 1872 (c. 91), s. 10; 
Borough Funds Act, 1903 (c. 14) ; Local Govern- 
ment Act, 1888 (c. 41), s. 15 ; London Govern- 
ment Act, 1899 (c. 14), b. 6 (0) ; Public Utility 
Companies (Capital Issue) Act, 1920 (c. 9) ; 
Standing Orders of Each House of Parliament, 
Nos. 1, 5, 15, 33 ; Standing Orders of House of 
Lords, Nos. 139, 140a ; Standing Orders of House 
of Commons, Nos. 134a, 187, 188 ; Parliament. 


Sub-sect. 2. — Provisional Order. 

See Gas & Water Works Facilities Act, 1870 
(c. 70). ss. 2-9, 15, scheds. A., B., Parts I., II., 
III., IV. ; Gas & Water Works Facilities Act, 
1870 Amendment Act, 1873 (c. 89), ss. 12-15 ; 
Metropolis Management Act, 1855 (c. 120); 

Public Health Act, 1875 (c. 55), ss. 5, 101, 303 ; 
Local Government Act, 1894 (c. 73), ss. 0, 19, 
21 ; Parliamentary Documents Deposit Act, 
1837 (c. 83) ; Borough Funds Act, 1872 (c. 91). 

3. Issue of new capital — Effected by pro- 
visional order — No special resolutions of company — 
Validity of issue not affected.] — Where the arts, 
provided that the capital of a certain gas & water 
co. might be increased by special resolution, Ac 
provisional orders were made under Gas & Water 
Works Facilities Act, 1870 (c. 70), purporting to 
effect such increase of capital : — Held : the issue 
of such additional capital was valid, Ac that the 
holders thereof were entitled to be treated as 
members in the distribution of the surplus assets, 
although no special resolution had in fact been 
passed authorising such issue. — Re New Trede- 
gar Gas <fc Water Uo., Ltd. (1914), 59 Sol. Jo 
101 . 


Sub-sect. 3. — Special Order by Board 
of Trade. 

See , now , Gas Regulation Act, 1920 (c. 28), 
s. 10 ; Gas Regulation Act (Special Orders) 
Rules, 1920 (Stat. R. & O. 1920, No. 2100) ; 1922 
(Stat. R. A O. 1922, No. 187). 


Sect. 3.— TERMS UPON WHICH POWERS 
GRANTED. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 1- 
38, 40, 42-43, 45-49 ; Gasworks Clauses Act, 
1871 (c. 41), ss. 1, 2, 3, 5 ; Gas & Water Works 
Facilities Act, 1870 (c. 70), s. 10 ; Metropolitan 
Gas Act, 1800 (c. 125), s. 2 ; Perjury Act, 1911 
(c. 0), ss. 1, 17, Sched. 

4. Gasworks Clauses Act, 1847 (c. 15) — 

Incorporated & construed with Gasworks Clauses 
Act, 1871 (c. 41) — Effect of incorporation — On 
Acts passed in intervening period.] — By Gasworks 
Clauses Act, 1871 (c. 41), s. 1, that Act & Gasworks 
Clauses Act, 1847 (c. 15), are to read together. 
By sect. 3 it is to apply to every gas undertaking 
authorised by any Act thereafter passed ; & by 
sect. 30, whenever the undertakers neglect or refuse 
to give a supply of gas to any owner or occupier 
of premises within the limits of the special Act 
entitled to same under such pressure as is pre- 
scribed, they shall be liable to a penalty. The 
special Act of applt. co. was prior in time to Gas- 
works Clauses Act, 1871 (c. 41), but Metropolis 
Gas Act, 1800 (c. 125), which incorporated the 
Gasworks Clauses Act, 1847 (c. 15), applied, 
among others, to the applt. co. On a conviction 
of the applts., under sect. 30, for cutting off the 
supply of gas from resp. ; — Held : (1) sect. 36 did 
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Sect . 3. — Terms upon which powers granted . Sects. 
4 5, Part II, Sects . 1 2: Sub-sccts. 1 

<fc2, A.dSrB. (a).] 

not merely apply to variations from the pre- 
scribed pressure, but included cutting off the 
supply of gas altogether ; (2) the Act of 1871 
being incorporated with that of 1847, & so with 
that of 1860, applied to the applt. co. & was not 
restricted to cos. incorporated after 1871. — 
Commercial Gas Co. v . Scott (1875), L. K. 10 
Q. B. 400; 44 L. J. M. C. 171 ; 32 L. T. 765 ; 
40 J. P. 214 ; 23 W. K. 874. 

Annotations : — Folld. South Metropolitan Gae Llgrht & Coke 

Co. t>. Noakes (1889), 61 L. T. 656. Refd. Dudley Gae 

Co. r. Warmington (1881), 50 L. J. M. C. 69. 

5. .] — Dudley Gas Co. r. 

Warmington, No. 106, post. 

— A private Act 
which incorporated Gasworks Clauses Act, 1847 
(c. 15), except so far as it might be varied by any 
provirion of the special Act, prescribes by sect. 32 
a special form in accordance with which the annual 
accounts of the co. were to be made up, in lieu 
of provisions as to accounts contained in sect. 38 
of the Act of 1847. By sect. 49 of the Act of 
1847, undertakers are not to be exempted from 
any general Act relating to gasworks which may 
be passed in any future session. By Gasworks 
Clauses Act, 1871 (c. 41), that Act & the Act of 
1847 are to be construed as one Act, & by sect. 35 
of the Act of 1871, the undertakers are to make 
an annual statement of accounts in the form 
prescribed by that Act, & to furnish copies of 
same to any applt. Applts. made out their annual 
statement of accounts in the form prescribed by 
sect. 32 of their special Act, & did not furnish to 
resp. on application, a copy of an annual state- 
ment of their accounts made out in the form pre- 
scribed by the Act of 1871 : — Held : as applts.* 
special Act prescribed the form in which the annual 
statement of accounts was to be made up, the pro- 
visions relating to the form of accounts in Gas- 
works Clauses Act, 1871 (c. 41), s. 35, did not 
apply. — Leamington Priors Gas Co. v . Davis 
(1886), 18 Q. B. D. 107 ; 56 L. J. M. C. 14 ; 55 
L. T. 734 ; 51 J. P. 360 ; 35 W. It. 123, D. C. 


7. .] — Metropolis Gas 

Act, 1860 (c. 125), s. 2, incorporates Gasworks 
Clauses Act, 1847 (c. 15), except so far as the pro- 
visions thereof are inconsistent. Sect. 17 of 
same Act imposes a penalty upon a gas co. if 
they wilfully fail for seven days after notice in 
writing by the consumer to furnish a supply of 
gas. Gasworks Clauses Act, 1871 (c. 41), pro- 
vides that Gasworks Clauses Act, 1847 (c. 15), 
& this Act shall be construed together as one Act, 
& the provisions of this Act shall be held to repeal 
such of the provisions of the former Act as are 
inconsistent with it. Sect. 11 of same Act pro- 
vides that every owner or occupier of a house 
requiring a supply of gas shall serve a notice upon 
the undertakers specifying the premises & the 
day, not being an earlier day than a reasonable 
time after such notice, upon which such supply 
is to commence : — Held : as by sect. 1 of the 
Act of 1871, that Act applies, <& as it contains a 
provision in sect. 11 as to the length of notice to 
be given inconsistent with the provision as to the 
seven days’ notice in sect. 17 of the Act of 1860, 
the provision in the later Act prevails over that 
in the sect. 17 of the Act of 1860, so that a metro- 
politan gas co. to which these Acts apply is bound 
to give a supply of gas within a reasonable time 
after notice by the consumer, & is not entitled to 
a seven days’ notice under sect. 17 of the Act of 
1860. — South Metropolitan Gas Light & Coke 
Co. v . Noakes (1889), 61 L. T. 556 ; 5 T. L. It. 
448, D. C. 


Sect. 4.— ACCESS TO SPECIAL ACT. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 45, 
46 ; Parliamentary Documents Deposit Act, 
1837 (c. 83). 


Sect. 5.— CESSER OF POWERS TO CONSTRUCT 
WORKS. 

See Gas & Water Works Facilities Act, 1870 
(c. 70), s. 11 ; Public Health Act, 1875 (c. 55), 
s. 161. 


Part II. — Lands and Works. 


Sect. 1.— PURCHASE AND TAKING OF LANDS 

See Lands Clauses Act, 1845 (c. 18), ss. 16-18, 
84—89, 127—132 ; Gas & Water Works Facilities 
Act, 1870 (c. 70), ss. 7, 10 ; Gasworks Clauses 
Act, 1871 (c. 41), ss. 6, 10 ; Public Health Act, 
1875 (c. 55), ss. 161, 176 ; Tithe Act, 1878 (c. 42), 
S. 1 ; COMPUL80RY PURCHASE OF LAND, Vol. XI., 
pp. 93 ct seq . 


Sect. 2.— WORKS. 


Sub-sect. 1. — In General. 

8. Fixing lamp to private house.] — Meek 
Langdon (1862), 37 L. T. Jo. 181. 


to 


9. Gas m ain — Not part of a factory — Injury 
workmen during employment— Workmen’s 


Compensation Act, 1897 (c. 37).] — A workman in 
the employ of a gas co. was, in the course of his 
employment, engaged in making a trench in the 
roadway, under which one of their gas ttiaItir 
was laid, at a distance of a quarter of a mile from 
the works where the gas was manufactured which 
works came within the definition of a “ non- 
textile factory ” given by the Factory & Work- 
shop Act, 1901 (c. 22), s. 149 (1) (c), when he was 
injured by an accident arising out of & in the 
coipse of his employment. The workman having 
claimed compensation under above Act, the 
county ct. judge held that, at the time of the 
accident, he was employed “ about a factory,* * 
inasmuch as the gas main was part of the gasworks, 
which were a factory, & accordingly awarded him 
compensation : — Held : the main was not part 
of a factory & the workman was not employed 
“ about a factory ** within the meaning of the 
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Act, & therefore was not entitled to compensa- 
tion. — Spacey v. Dowlais Gas & Coke 0o. # 
Ltd., [1905] 2 K. B. 879 ; 75 L. J. K. B. 5 ; 93 
L. T. 685 ; 54 W. B. 138 ; 22 T. L. R. 29 ; 50 
Sol. Jo. 42 ; 8 W. 0. 0. 29, 0. A. 

See, generally , Factories ; Master & Ser- 
vant. 

10. Conversion of gas residuals — Statutory 
power — Chemicals necessary for conversion — 
Power to manufacture.] — A statutory gas co. were 
empowered (a) to make & supply gas, (6) to con- 
vert, manufacture, deal with & sell residuals 
arising from gas-making or from the materials 
used therein, & ( c ) to make & sell all articles 
produced by these means. 

They were also empowered (d) to make & 
maintain gasworks, machinery, & apparatus, 

( e ) to manufacture refuse & products obtained 
from gas-making, & (/) to “ provide ” such 
apparatus & “ materials ” as they deemed requisite 
for those purposes. 

In order to convert their residual naphthalene 
into betanaphthol, which was a marketable product, 
they required an outside chemical re-agent, 
namely, caustic soda, which was neither a residual 
nor a product thereof : — Held : as no particular 
method of 44 providing ” the 44 materials ” required 
for converting their residuals was prescribed or 
prohibited, the co. were impliedly authorised to 
manufacture the necessary amount of caustic 
soda for themselves, & were not bound to purchase 
it from the chemical manufacturers. — Deuchar 
v. Gas Light & Coke Co., [1925] A. C. 691 ; 41 
T. L. R. 563, H. L. 


Sub-sect. 2. — Construction of Works. 

A. In General . 

See Gas & Water Works Facilities Act, 1870 
(c. 70), s. 7 ; Gasworks Clauses Act, 1847 (c. 15), 
s. 29 ; Gasworks Clauses Act, 1871 (c. 41), ss. 5, 
9 ; Telegraph Act, 1863 (c. 112), s. 8 ; Telegraph 
Act, 1878 (c. 76), s. 7. 

11. Agreement with highway board — Licence 
to open up highway — Validity of agreement.] — 

Pltfs., a highway board, agreed with defts., a 
gas co., that if pltfs. would give defts. a licence 
to open a highway in their jurisdiction, defts. 
should make good the surface of the road, & 
would pay to the pltfs. Is. per yard of the high- 
way so broken up : — Held: the contract was 
valid ; for that the agreement of pltfs. to allow 
defts. to interfere with the surface of the road 


was a good consideration, & the contract was not 
illegal & did not necessarily contemplate the 
creation of a nuisance by defts. — Edgware (or 
Edgeware) Highway Board v . Harrow Dis- 
trict Gas Co. (1874), L. R. 10 Q. B. 92 ; 44 
L. J. Q. B. 1 ; 31 L. T. 402 ; 38 J. P. 806 ; 23 
W. R. 90. 

Annotation : — Reid. Preston Corpn. v. FuUwood L. B. 
(188p), 53 L. T. 718. 

Nuisances arising from constructions.] — See 

Part V., Sect. 2, sub-sect. 1, post. 


B. Laying of Pipes, 

(a) In General. 

12. Power under private Act — To break up 
streets — Consent of local commissioners — To what 
acts consent extends.] — An Act empowering a 
co to contract for purposes of public advantage 
ought not to receive a narrow construction. 
Therefore, in construing a gas co.’s Act, which 
after requiring the consent of certain local comrs. 
to breaking up of the pavements, provided, that, 
where any consent was required & should be ob- 
tained by the co. to break any pavement, to lay 
down pipes, or for any other purpose, which might 
be required under the Act, nothing in the Act 
contained should, after such consent obtained & 
after twenty-four hours’ notice, prevent the com- 
pany from breaking up the pavement for the pur- 
pose of laying down pipes, or for any other purpose 
which might be required under the Act : — Held : 
a construction reddendo singula singulis was not 
the correct one, & the power to break the pave- 
ment was not to be confined to the particular 
purpose to which the consent had been expressly 
given.— ^Dover Gaslight Co. v, Dover Corpn. 
(1855), 7 De G. M. & G. 545 ; 25 L. T. O. S. 277 ; 
19 J. P. 515 ; 1 Jur. N. S. 812 ; 44 E. R. 212, 
L. JJ. 

13. Prohibition against extension of gas 
mains — Service pipe for one consumer — Not within 
prohibition.] — Defts. were incorporated under 
a local Act of 1895, for the purpose of acquiring 
the undertaking of the Chesterfield Waterworks 
& Gas Light Co., & by sect. 4 of that Act the limits 
for the supply of gas & water were to be the exist- 
ing limits of the co., & it was provided that it 
should not be lawful for defts. to extend the exist- 
ing mains of the co., for the supply of gas in the 
parishes of B. & W. unless with the previous 
written consent of pltfs. In 1912 defts., without 
obtaining such consent, laid a two-inch pipe, 
eighty-eight yards in length, from one of the mains 
in their own district along a street in the parish 
of W. in order to supply gas to one consumer. 


PART II. SECT. 2, SUB-SECT. 2. — possession & nso of the portions of tho were not entitled to compensation 
B. (a). streets for the time being thus occupied, from the city corpn. for the cost of 

— Auckland City Corpn. v. Auck- taking up & relaying the pipes . — Be 
land Gab Co., Ltd., [1919] N. Z. L. R. Ottawa Gas Co. & City of Ottawa 
561.— N.Z. (1919), 45 O. L. R. 617 ; 16 O. W. N. 

279.— CAN. 

c. Removal of pipes — • Right of 

gas company to compensation — 'Sale of d. .] — A gas co. carried 

highway. }— A gas co., having power on its operations in a borough over 
by statute to lay down gas pipes in the which deft, corpn. had jurisdiction, 
highways of a city, 8c times to dig up In 1886 defts. fixed the permanent 
the highways for the purpose of repairs levels of the streets in their borough, 
8c laying down new plant 8c pipes, had in accordance with Municipal Corpus. 
. require company laid down their pipes under tne surface Act, 1876. After the levels had been so 

to after position of pipes.}— The of a street in the city. The city corpn. fixed pltfs. laid down their gas mains 
statutory right of a gas oo. to place its in the exercise of their powers stopped in certain of the streets before these 
P la in s Sc pipes under the streets of a up & sold a part of the street & sub- streets had been formed to the per- 
city, subject to the right of the corpn. stituted for that part land which they manent levels. Prior to breaking up 
at its own expense to alter or roqrnre had aoquired for the purpose. The co. the streets for the purpose of these 
the co. to alter the situation thereof thereupon took up their pipes & relaid operations pltfs. gave defts. the notice 
is a right in perpetuity to the exclusive them on the new line : — Held : they required by their private Act. Defts., 


.a. Right of gas company to lay 
pipes — Subject to right of municipality 
■—•To use highway for public purposes. ] — 
The right of a gas oo. to lay mains in a 
highway is subject to the paramount 
right of the municipality to utilise such 
highway for publio purposes.— Toronto 
v. Consumers Gas Co. (1914), 26 
g- R- 23 » 850 S 7 O. W. N. 58 ; 
32 O. L. R. 882.— CAN. 
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Plfcfs., who were a limited co., formed to supply 
gas in the parishes of B. & W., brought their 
action for an injunction to restrain defts. from 
allowing this pipe to remain & from laving any 
pipes in the parishes contrary to the proviso in 
the Act : — Held : the proviso" in the Act of 1895 
was limited in its operation to mains properly 
so called & distinct from service pipes ; & the 
eighty-eight yards length of pipe was laid down 
& was being used as a service pipe only ; & pltfs. 
were not entitled to an injunction. — Whittington 
Gas Light & Coke Co., Ltd. r. Chesterfield 
Gas & Water Board, [1914] 2 Oh. 140; 83 
L. J. Ch. 662 ; 111 L. T. 422 ; 78 J. P. 379 ; 30 
T. L. R. 519 ; 58 Sol. Jo. 577 ; 12 L. G. R. 892, 
C. A. 

14. Contract to lay pipes — Between undertaker 
& owner of property — Mutual mistake — Cancella- 
tion.] — The ct. refused to set aside a contract 
entered into [by a gas co. & a railway co. to lay 
pipes] under a mistake common to both parties. 
— -Gas Light & Coke Co. v. Metropolitan Ry. 
Co. (1892), 9 T. L. R. 98. 

(6) Under Gasworks Clauses Acts. 

i. T That Streets or Property may be broken up. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 3, 
6, 7. 

15. “ Street, highway or public place 99 — 
What is street — Open tract of land — No defined 
track.] — A gas co. laid down main pipes between 
two villages on the seashore, in an open tract of 
land above mean high-water mark which belonged 
to the owner of the enclosed land fronting the 
shore. The inhabitants of the villages had always 
gone to & fro between them along the shore, & 
at high water passed over this piece of land as 
they chose, in accordance with the tide, but 
by no defined track. The owners brought an 
action for a mandatory injunction to compel the 
co. to remove the pipes : — Held : the tract of land 
in question was not a “ street, highway, or public 
place ” within the meaning of the Gasworks 
Clauses Act, 1817 (c. 15). — Maddock r. Wallasey 
Local Board (1886), 55 L. J. Q. 11. 267 ; 50 
J. P. 404. 

16. Dedicated to public use — Extent of 
dedication — Depth of soil.] — By Gasworks Clauses 
Act, 1817 (c. 15), s. 6, the undertakers were autho- 
rised to break up the soil of streets within the 
limits of their special Act, & to lay down pipes 
& other works therein for supplying gas to the 
inhabitants of the district. Sect. 7 provided 
that nothing therein should authorise the under- 
takers to lay down any pipe or other works “ in 
any land not dedicated to public use, without the 
consent of the owners & occupiers thereof.” 
Pltf. was the owner of land on either side of a 
road dedicated to public use, & had bored a tunnel 
thereunder for his own purposes. In pursuance 
of their statutory powers defts. proposed to lay 
gas pipes & works extending to a depth of five 
feet below the surface of the road on either side 


of the tunnel, such pipes being carried up at 
right angles to the tunnel, & passing over it at a 
depth of three inches from the surface. It was 
agreed that eighteen inches was the thickness of 
soil under the road reasonably necessary for the 
proper maintenance of the road. The question 
raised in the action was whether the soil to a greater 
depth than eighteen inches from the surface was 
“land not dedicated to public use”: — Held: 
the dedication of the road to public use brought 
it within Gasworks Clauses Act, 1847 (c. 15), 
s. 6, &; no part of it could, for the purposes of gas 
or water undertakings, be properly held to be 
land “ not dedicated to public use ” under sect. 7. 
The proviso in that sect, extended only to land 
of which no part was dedicated to public use. 
Dedication, as between the owner of the soil on 
the one hand & the controlling authority on the 
other, involves not merely the occupation by the 
public of the surface, but also the dedication of 
so much of the subjacent soil as is necessary for 
the proper maintenance of the surface as a road or 
street.-— Schweder v. Worthing Gas Light 
& Coke Co. (No. 2), [1913] 1 Ch. 118 ; 82 L. J. 
Ch. 71 ; 107 L. T. 844 ; 77 J. P. 41 ; 57 Sol. 
Jo. 44 ; 11 L. G. R. 17. 

Annotation: — Apld. Porter r. Ipswich Corpu., [1922] 2 

K. B. 145. 

.] — See , generally , Highways. 

17. Bridge.] — Gasworks Clauses Act, 1847 
(c. 15), s. 6, authorises a gas co. to open the sur- 
face of a bridge, dig a trench, &; lay pipes resting 
on the bridge. A bridge is not a building within 
sect. 7 of the Act. — Taff Vale Ry. Co. v. Car- 
diff Gas Light & Coke Co. (1907), 71 J. P. 350 ; 
23 T. L. R. 528 ; 5 L. G. R. 993. 

18. “ Tunnel 99 — If ejusdem generis with sewer 
or drain — Not where used as private footway.] — 

Sciiweder v. Worthing Gas Light & Coke Co., 
No. 23, post. 

19. Private land — Occupation roads through 
building estate — For use & convenience of inhabi- 
tants — Request of minority of inhabitants.] — 

Occupation roads laid out through an estate for 
the use & convenience of the inhabitants are not 
thereby dedicated to the public. An estate was 
purchased for the purpose of building houses ; a 
part was laid out as private roads, & upon a par- 
tition, the owners taking the roads covenanted 
that the other freeholders & the occupiers of the 
houses should have the full use & enjoyment of 
the roads in as absolute a manner as if they were 
public roads : — Held : a request to be supplied 
with gas by a minority of the occupiers of houses 
was sufficient, without the consent of the free- 
holders, to justify the breaking up the roads by 
the gas co. to lay down their pipes to comply with 
such request. — Selby v. Crystal Palace Gas 
Co. (1862), 30 Beav. 606 ; 31 L. J. Ch. 595 ; 8 
Jur. N. S. 422 ; 10 W. R. 432 ; 54 E. R. 1025 ; 
affd., 4 De G. F. & J. 246, L. JJ. 

20. Private passage.] — The lighting 

committee of the Corpn. of Liverpool placed a 
gas lamp on the top of a blank wall within fifty 
yards of the gas main of resps., who were under- 
takers within the meaning of the Gasworks Clauses 


however, took no steps In connection 
with the matter, & the mains were 
thus laid down without any supervision 
by defts., 6c without any objection 
being made by them. In Mar. 1904, 
defts. notified pltfs. to alter their 
mains in certain of the streets, which 


were then being cut down Sc formed to 
the permanent levels. Pltfs. protested 
against their liability to do this work at 
their own expense, but altered their 
pipes in accordance with the require- 
ments of the notice, Sc then claimed 
from defts. the expenses of the work, 


which the latter refused to pay : — 
Held : pltfs. wore entitled to recover 
from defts. the cost of making the 
required alterations. — A uckland Gas 
C o., Ltd. v. Grey Lynn Corpn. 
(1906), 25 N. Z. L. It. C17.~ N.Z. 
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Act, 1871 (c. 41). The blank wall adjoined a 
narrow passage which had never been dedicated 
to public use, but was owned by two owners of 
adjoining houses who maintained & repaired it 
at their own expense. Reaps, were required by 
the lighting committee under Gasworks Clauses 
Act, 1871 (c. 41), s. 24, to supply gas to the lamp. 
Resps. on proceeding to lay a connection pipe 
from their main through the passage to the lamp 
were stopped by persons said to be the owners 
of the passage. Thereupon a summons was taken 
out by applt., the city lighting engineer, under 
Gasworks Clauses Act, 1871 (c. 41), s. 3(5, charging 
resps. with neglecting to supply gas to a public 
lamp. At the hearing one of the two owners 
stated that he & his co-owner objected to the 
laying of the connection pipe. The magistrate 
dismissed the summons : — Held : the magistrate 
was right in dismissing the summons as resps. 
had no right to lay down the pipe in the passage 
by reason of the provisions of Gasworks Clauses 
Act, 1847 (c. 15), s. 7. Applt. should have pro- 
ceeded against the owners or occupiers of the 
premises adjoining the passage requiring them to 
provide proper means of lighting under Public 
Health Act, 1875 (c. 55), s. 150. 

Qu, : whether proceedings under Gasworks 
Clauses Act, 1871 (c. 41), s. 3(5, for refusal to supply 
gas to a public lamp are available in any case 
until the lamp has actually been connected with 
the main. — B ellamy v, Liverpool United Gas 
Light Co. (1904), 08 J. P. 540 ; 2 L. G. R. 1182. 

21. Buildings — What are buildings — Arches 
occupied as cellars.] — By Gasworks Clauses Act, 
1817 (c. 15), s. 0, the undertakers are authorised 
to open & break up the soil & pavement of the 
several streets within the limits of their special 
Act, & to lay down pipes for supplying gas. Sect. 7 
provides “ that nothing herein shall authorise the 
undertakers to lay down or place any pipe or other 
works, into, through, or against any building, or 
in any land not dedicated to the public use, with- 
out the consent of the owners & occupiers thereof 
... A road passed alongside pltf.’s premises, 
& over certain arches occupied by him as cellars. 
Defts., a co. constituted under a local Act incor- 
porating Gasworks Clauses Act, 1847 (c. 15), in 
opening & breaking up the soil of the road for the 
purpose of laying down gas-pipes, damaged the 
arches : — Held : the arches were buildings within 
sect. 7, & defts. could not justify breaking through 
them. — Thompson v , Sunderland Gas Oo. 
(1877), 2 Ex. 11. 429 ; 40 L. J. Q. B. 710 ; 37 
L. T. 30 ; 42 J. P. 198 ; 25 W. R. 809, C. A. 
Annotations : — Folld. Schweder v. Worthing Gas Light & 

Coke Co., [1912] 1 Ch. 83. Consd. Porter v. Ipswich 

Corpn., [1922] 2 K. 13. 145. Refd. Whitechapel Board 

of Works v. Crow (1901), 84 L. T. 595. 

22. Bridge.] — T aff Vale Ry. Co. 
v. Cardiff Gas Light & Coke Co., No. 17, 
ante . 

23. Tunnel — Used as private foot- 
way.] — By Gasworks Clauses Act, 1847 (c. 15), 
s. (3, the undertakers were authorised to open A 
break up the soil of streets, & bridges within the 
limits of their special Act, & to open & break up 
any sewers, drains, or “ tunnels ” under such 
streets, etc., & to lay down pipes therein for 
supplying gas. But sect. 7 provided that nothing 
therein should authorise the undertakers “ to lay 
down or place any pipe or other works into, 
through, or against any building, or in any land, 
not dedicated to public use, without the consent 
of the owners & occupiers thereof.” Sect. 10 


provided that any street, bridge, sewer, drain, or 
tunnel so broken up shovdd be “ reinstated ” & 
made good without delay. Pltr., who was the 
owner of land on either side of a public highway, 
bored a tunnel thereunder to be used as a passage 
way. It was constructed of brick, the roof con- 
sisting of girders embedded in cement concrete 
twelve inches thick, & resting upon brickwork 
eighteen inches thick. Heft, co., relying on their 
statutory powers under Gasworks Clauses Act, 
1847 (c. 15), & without the consent of pltf., ex- 
cavated the road over the tunnel, carried away 
part of the cement concrete, & laid down two gas 
mains, one of which practically rested upon the 
roof of pltf.’s tunnel : — Held : (1) the tunnel was 
a “ building ” within Gasworks Clauses Act, 
1847 (c. 15), s. 7 ; (2) the structure was not a 
tunnel within sect. 0 with which defts. could inter- 
fere ; (3) if it were a tunnel within sect. G, the 
obligation to restore it to the status quo ante 
under sect. 10 had not been complied with, & 
therefore a mandatory injunction would be 
granted to abate the trespass by defts. in laying 
the pipes into, through or against pltf.’s building. 
— Schweder v. Worthing Gas Light & Coke 
Co., [1912] 1 Ch. 83 ; 81 L. J. Ch. 102 ; 105 
L. T. 670 ; 7G J. P. 3 ; 28 T. L. R. 34 ; 50 Sol. 
Jo. 53 ; 10 L. G. R. 19. 

ii. Notice of Intention to break up Streets , etc. 
See Gasworks Clauses Act, 1817 (c. 15), ss. 8, 
11. 

24. To whom notice to be given — Highway not 
repairable by inhabitants — Rural district council — 
In whose district highway situate.] — By Gasworks 
Clauses Act, 1817 (c. 15), s. 8, it is enacted that 
before the undertakers proceed to open or break 
up any street they shall give to the persons under 
whose control or management the same may be, 
or to their clerk, surveyor, or other officer, notice 
in writing of their intention to open or break up 
same, as therein directed. A ga3 co., having 
occasion to lay a gas main under a highway dedi- 
cated to the public but not repairable by the 
inhabitants at large, opened & broke up the high- 
way without giving notice to the rural district 
council in whose district same was situate : — Held : 
the rural district council was not a person under 
whose control or management the highway was 
within the meaning of the above enactment. — 
Rediiill Gas Co. v, Retgate Rural Council, 
[1911] 2 K. B. 5G5 ; 80 L. J. K. B. 10G2 ; 105 
L. T. 24 ; 75 J. P. 358 ; 9 L. G. R. 814. 

Annotation : — Mentd. Postmaster General v. Hendon U. C., 

[1914] 1 K. B. 5(54. 

iii. Superintendence of breaking up of Sheets , etc. 
See Gasworks Clauses Act, 1847 (c. 15), ss. 9, 
11, 12. 

iv. Reinstatement of Streets , etc. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 10, 
11. 

25. Reinstatement by local authority — Subse- 
quent subsidence of road — Further labour necessary 
— By whom expense to be borne.] — Applts., a gas 
co., under statutory powers opened up the surface 
of streets for the purpose of laying & repairing 
pipes. Resps., a borough council, exercised their 
powers of filling in the ground & making good the 

avement & soil so excavated. It was found, 
owever, impossible to replace all the excavated 
earth back in the trench, & consequently a sub- 
sidence took place in course of time. To obviate 
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this reaps, placed, where there had been concrete 
before, along the line of excavation & the parts 
contiguous thereto, a line of concrete three inches 
thicker than it was before. A course of concrete 
was laid in the excavation where there had before 
been no concrete. Applts. refused to pay so much 
of reaps.* claim, for making good the surface of 
the road as was represented by the course of 
concrete laid where there was no concrete before, 
& by the extra thickness of concrete where con- 
crete had been before. It was found as a fact 
that the whole of the concrete, the cost of which 
applts. refused to pay, was necessary in order 
that the streets should be as good, & remain as 
good, as they were before the excavation by 
applts. : — Held : applts. were liable to pay the 
costs of the extra concrete. — Commercial Gas 
Co. v. Poplar Borough Council (1906), 94 L. T. 
222 ; 70 J. P. 178 ; 4 L. G. R. 267. 

Metropolis Management Act, 1855 (c. 120), 

S. 114.] — See Part VIII., Sect. 2, post. 

26. Liability of undertakers — To reinstate.] — 

Schweder v . Worthing Gas Light & Coke Co., 
No. 23, ante. 

Negligent reinstatement.] — See No. 77, 

post . 

v. Penalties. 

See Part VII., Sect. 2, sub-sect. 1, post. 

(c) Under Lighting and Watching Act, 1833. 

See Lighting & Watching Act, 1833 (c. 90), 
ss. 46, 47, 49, 51. 

Lamp fixed to private house.] — See No. 1, ante. 

C. Negligence in Construction of Work — 
Liability for. 

Sec Part V., Sect. 1, sub-sect. 1, post. 


Sect. 3.— SUPPORT TO WORKS AND PIPES. 

See Public Health Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (c. 37), s. 3. 

27. Right to support — Subsidence of highway 


— Damage to pipes.] — A limited gas co., acting 
without any statutory authority, & without the 
authority of the landowner, but with the per- 
mission of the highway authority, laid pipes under 
the soil of the highway. Subsequently a gas co. 
was constituted by a private Act which incor- 
porated Gasworks Clauses Acts 1874 (c. 15), & 
1871 (c. 41). The private Act of this co. pro- 
vided for the dissolution of the limited co., & 
enacted that all the lands, gasworks, easements, 
mains, pipes, plant, & apparatus placed by, 
vested in, or which were the property of the 
limited co. immediately before the passing of the 
Act, should be similarly vested in the incorporated 
co., & the incorporated co. were empowered to 
maintain the existing gasworks & to lay down & 
maintain additional mains & pipes. Gasworks 
Clauses Act, 1847 (c. 15), gives power to under- 
takers of gasworks to open the soil within their 
district, to lay & repair pipes therein, & to do other 
acts necessary for supplying gas, making com- 
pensation for any damage done in the execution 
of such powers. Gasworks Clauses Act, 1871 
(c. 41), renders it compulsory on undertakers of 
gasworks to supply gas on certain conditions & 
within certain limits. Defts., the lessees of the 
minerals under & adjacent to the highway under 
which pltfs.’ had laid their pipes, had by working 
the coal thereunder let down the soil of the high- 
way & caused injury to pltfs.’ pipes : — Held : 
pltfs. were entitled to support for their pipes, 
Sc the landowner was entitled to compensation 
for the burden thus imposed upon him ; pltfs. 
could therefore recover damages by action for any 
injury caused to their pipes, while the owner 
of the minerals could recover compensation in 
an arbn. for the limitation thus put upon the user 
of his land. — Normanton Gas Co. v. Pope & 
Pearson, Ltd. (1883), 52 L. J. Q. B. 629 ; 49 
L. T. 798 ; 32 W. R. 134, C. A. 

Annotations : — Reid. Truman v . L. B. & S. C. By. (1883). 

25 Ch. D. 423 ; South Staffordshire Waterworks Co. v. 

Mason (1886), 56 L. J. Q. B. 255 ; Jordeson v. Sutton, 

Southcoates & Drypool Gas Co. f [1898] 2 Ch. 614 ; 

Schweder v. Worthing Gas Light & Coke Co. (No. 2) 

(1912), 77 J. P. 41. 

28. Support derived from minerals — 

Working of minerals prohibited — Compensation to 
mineral owner.] — Normanton Gas Co. v. Pope 
& Pearson, Ltd., No. 27, ante . 

.] — See , generally , Easements, Vol. XIX., 

pp. 163 et scq . ; Mines. 


Part III. — Supply of Gas. 


Sect. 1 . — GENERAL POWERS AND DUTIES. 

See Gasworks Clauses Act, 1871 (c. 41), ss. 11, 
24 ; Electric Lighting Act, 1882 (c. 56), s. 29. 

29. Area of supply — Beyond statutory powers 
— Remedy only upon information— By Attorney- 
General.] — Pltfs. & defts., two neigh Pouring gas 
cos., were by their respective Acts empowered to 
make & supply gas within certain defined limits. 
Defts. proceeded to supply gas to buildings beyond 
their own parliamentary limits & within those 
of pltfs., who thereupon filed a bill 4a restrain 
defts. from so doing. The bill alleged that by 
the unauthorised acts of defts., pltfs. would be 


deprived of the profits arising from the sale of gas 
to the buildings illegally supplied or about to be 
supplied by defts., & that great loss would be 
sustained by pltfs. if such illegal acts were allowed 
to continue. A demurrer by defts. for want of 
equity was allowed, on the ground that the bill 
had not alleged such a private injury as a ct. of 
equity could take notice of, & that the question 
of excess of parliamentary powers could only be 
determined upon an information by the Attorney- 
General. — Pudsey Coal Gas Co. v. Bradford 
Corpn. (1873), L. R. 15 Eq. 167 ; 42 L. J. Ch. 
293 ; 28 L. T. 11 ; 37 J. P. 340 5 21 W. R. 286. 
Annotation : — Conid. Preston Corpn. v . Fullwood L. B. 

(1885), 53 L. T. 718. 
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Sect. 2. — SUPPLY FOR PRIVATE PURPOSES. 

Sub-sect. 1. — Bights op Owners and 
Occupiers. 

See Gasworks Clauses Act, 1847 (c. 15), s. 13 ; 
Gasworks Clauses Act, 1871 (c. 41), ss. 11, 12, 
30, Sched. A., Part II. ; Defence of the Realm 
(Acquisition of Land) Act, 1910 (c. 03), s. 7 ; 
Gas (Standard of Calorific Power) Act, 1910 
(c. 25) ; Gas Regulation Act, 1920 (c. 28), ss. 1- 
3, 10-18; Stat. R. & O. 1921, No. 380; Stat. 
R. & O. 1922, No. 142 ; Gas Companies (Removal 
of Sulphur Restrictions) Act, 1907 (c. v) ; Gas 
Light & Coke Company Act, 1909 (c. lxxxvii), 
s. 39. 

30. Right to supply — Gasworks Clauses Act, 
1871 (c. 41), ss. 11, 12, 36 — Supply of prescribed 
pressure.] — C ommercial Gas Co. v. Scott, No. 4, 
ante . 

31. & purity.] — An action will 

not lie against a gas co., to which the provisions 
of above Act apply, for damages sustained by a 
consumer by reason of their failure to give him 
a supply of gas sufficient in amount & in purity 
to satisfy the requirements of above Act. The 
consumer’s only remedy is to proceed for penalties 
under sect. 30 of above Act. — Clegg, Parkinson 
& Co. v. Eakby Gas Co., [1890] 1 Q. B. 692 ; 05 
L. J. Q. B. 339 ; 44 W. R. 000 ; 12 T. L. R. 241 , 
D. C. 

Annotations : — Reid. Bourne & Hollingsworth v. Marylobone 

B. C. (1908), 72 J. P. 129. Mentd. Myers v. Bradford 

Corpn. (1914), 79 J. P. 130. 

32. Remedies for neglect or refusal to supply — 
Statutory penalty — Supply cut off.] — Commercial 
Gas Co. v. Scott, No. 4, ante . 


83. Failure of prescribed pressure.] 

— Commercial Gas Co. v. Scott, No. 4, ante. 

34. Not action for damages — Gas- 

works Clauses Act, 1871 (c. 41), s. 36.] — Clegg, 
Parkinson & Co. v. Earby Gas Co., No. 31, 
ante . 


Sub-sect. 2. — Supply by* Meters. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 14, 
15 ; Statute Law Revision Act, 1875 (c. 60) ; 
Gasworks Clauses Act, 1871 (c. 41), ss. 13, 14, 
15, 17, 18, 19, 20, 21, 38 ; Sale of Gas Act, 1859 
(c. 00), s. 17 ; Sale of Gas Act, 1800 (c. 140), s. 1 ; 
Stat. R. & O. 1920, No. 2354. 

35. Obligation to supply meter — Gasworks 
Clauses Act, 1871 (c. 41), s. 11.]— Clayton v. 
Pontypridd Urban District Council, No. 76, 
post . 

Protection from seizure in distress.] — See Dis- 
tress, Vol. XVIII., p. 308, Nos. 438, 439. 

Negligence in connecting or disconnecting.] — 
See Nos. 75, 70, post. 

Testing & stamping meters.] — See Sect. 5, sub- 
sect. 2, post. 


Sub -sect. 3. — Price of Gas Supplied. 

See Gas & Water Works Facilities Act, 1870 
(c. 70), s. 12. 


PART III. SECT. 2, SUB-SECT. 1. 

e. Right to supply of gas — Whether 
gas company compellable — Contract vn- 
renumeraiive.)r—T>ctts. had agreed to 
supply pltfa. with natural gas free, 
for ordinary purposes for use in their 
private dwellings. The operation of 
the gas field becamo no longer profit- 
able or possible, from a commercial 
standpoint, & defts. ceased to supply 
the gas free : — Held : the commercial 
failure of the gas wells did not absolve 
defts. from their obligation to pltfs. — 
Sundy v. Dominion Natural Gas Co. 
(1912), 23 O. W. R. 228 ; 4 O. W. N. 
167; 6 D. L. H. 863.— CAN. 

t. A gas co. having 

no exclusive right to manufacture gas 
in a city, but having by statute power 
to lay pipes, etc., & contract for the 
supply of gas, cannot bo compelled to 
supply gas to any person applying for 
it. — WELLINGTON GAB Co. V. PATTEN 
(1881), 3 N. Z. L. R. C. A. 205.— N.Z. 


PART III. SECT. 2, SUB-SECT. 2. 

g. Necessity for inspection of 
meters — Gas supplied through un- 
inspected meter — Whether company can 
recover cost of gas supplied. 1 — In an 
action by a gas co. for the price of gas 
supplied through an uninspected & 
unstamped meter : — Held : there must 
be implied, from tho prohibition 
against fixing a meter for use, a prohibi- 
tion against supplying gas through it, 
& pltf. could not recover. — Manitoba 
Electric & Gas Light Co. v. Gerrie 
(1887), 4 Man. L. R. 210.— CAN. 

h. Improperly using & burning 
gas — Supplied by meter— Contrary to 
statute .) — A complaint oharged a person 
with having Improperly used & burned 
gas supplied to him by meter, contrary 
to Gas Works Clauses Act, 1847 (o. 15), 
s. 18 : — Held : the complaint was 


irrelevant, In respect that the only 
gas dealt with in tho sect, was gas 
supplied otherwise than by meter. — • 
Falkirk Corpn. v . Russell (1911), 48 
Sc. L. R. 838.— SCOT. 

PART III. SECT. 2, SUB-SECT. 3. 

k. Whether price of gas included 
— In words terms & conditions .] — 
Semble : under Act 24 Viet. No. 102, 
ss. 66, 67, the price of gas is included 
in the words “terms & conditions,’ 
which the parties may refer to arbn. — • 
Re Sandhurst Corpn. & Bendigo Gab 
Co. (1886), 12 V. L. R. 682.— AUS. 

l. Right of commission appointed 
by statute — To inquire into “ highest 
selling price of gas.”] — Notwithstanding 
Gas Act, 1912, ss. 15-20, gas supplied 
by the cos. mentioned in the first 
Bohed. to that Act is a " necessary 
commodity ” within N ocessary Commo- 
dities Control Act, 1914, & therefore 
its highest selling price may be inquired 
into & reported upon by a commission 
appointed under the latter Act.— 
Lukey v. Edmunds (1916), 21 C. L. R. 
336.— AUS. 

m. Action by ratepayers — 1 Repre- 
sentative action — Intention to reduce 

rice of gas.]— A ratepayer having 

rought an action against a gas co. 
on behalf of himself & all other con- 
sumers of gas for an account of moneys 
alleged to have been improperly 
obtained in the past from gas consumers 
& with tho intent of reducing the price 
of gas to them, defts.* executive 
committee reported in favour of 
authorising the city counoil to grant 
money to oarry on the aotion : — Held : 
pltf. waB entitled to an injunction to 
restrain any such payment by defts., 
the same being without consideration 
& not in pursuance of any prior agree- 
ment or understanding. — J arvis v. 
Fleming (1896), 27 O. R. 309.— CAN. 


n. For non-compliance with 

statute .] — Where by an Act extending 
the powers of resp. co. certain duties 
& obligations wore imposed on it for 
the boneflt of its customers with a view 
to the reduction of the price of gas 
contingent on the amount of surplus 
net profit, but no pecuniary penalty 
was imposed for default & no right of 
action given to persons aggrieved, 
provision, however, being made for 
its accounts being audited by direction 
of tho mayor of the corpn. with whose 
assent the co. was originally estab- 
lished : — Held : no individual customer 
had a right of action against the co. 
for non-compliance with the Act. — • 
Johnston & Toronto Type Foundry 
Co. v. Consumers’ Gas Co. of Toronto, 
11898] A. C. 447.— CAN. 


o. Agreement to supply consumers 
d fixed pricer— Breach of agreement by 
•ompany.) — A gas co. contracted with 
jorsons entitled to bo supplied by 
.ho co. with gas under an agree - 
nent between a gas co. & a corpn. : 
— Held : the co. violated their oon- 
ract contained in that agreement, 
n exacting from such persons an 
obligation to take, or to pay if they did 
not take, a fixed quantity of gas 
monthly, or in other fixed periods. — 
Re City of Hamilton & United Gas 
Sc Fuel Co. of Hamilton, Ltd. (1917), 
39 O. L. R. 542 ; 37 D. L. R. 246.— 
CAN. 

p. Supply of natural gas — Pay- 
ment equal to highest domestic rate in 
municipality. 1 — Dominion Sugar Co. 
v. Northern Pipe Line Co. (1920), 
47 O. L. R. 119 ; 51 D. L. R. 548 ; 17 
O. W. N. 470.— CAN. 

q. Meaning of “ existing rate”— 
Jurisdiction of Public Utility Com- 
missioners — To increase rate not yet 
charged .} — A rate merely stipulated as 
a maximum which a gas co. may 
impose but which haB not yot been 
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Sect. 2 . — Supply for private purposes : Sub-sects. 4, 
5<fc0.J 

Sub-sect. 4. — Security for Gas Charges. 

See Gasworks Clauses Act, 1871 (c. 41), ss. 11, 
16. 


Sub-sect. 5. — Recovery of Gas Rents 
and Charges. 

See Gasworks Clauses Act, 1847 (c. 15), s. 16 ; 
Statute Law Revision Act, 1875 (c. 66) ; Gasworks 
Clauses Act, 1871 (c. 41), ss. 23, 39, 40, 41. 

86. Recovery of arrears — From incoming tenant 
— No agreement to pay arrears — With outgoing 
tenant.] — A tenant of premises is not, under 
Gas Works Clauses Acts, 1847 (c. 15), & 1871 
(c. 41), & Metropolis Gas Act, 1860 (c. 125), per- 
sonally liable for arrears of gas rate left unpaid 
by the preceding tenant ; therefore where the 
Act says that payment of arrears left unpaid by 
the outgoing tenant shall not be required from the 
next tenant unless he agreed with the defaulting 
consumer to pay the arrears, they do not impose 
any personal liability upon an incoming tenant 
who may be within the exception, so as to entitle 
the gas co. to summon him before a magistrate 
for non-payment. Resp. became tenant of a public 
house by assignment of the lease & purchase of 
the goodwill & business from the outgoing tenant 
M. When M. left the premises he owed to applts. 
one quarter ’8 unpaid gas rate. Payment of these 
arrears was demanded from resp. soon after liis 
entry, & as he refused to pay them, applts. sum- 
moned him before a police magistrate : — Held : 
there was no personal liability upon resp. to pay 
which the magistrate could enforce ; the above 
Acts gave no power to a magistrate to make an 
order for payment in such a case. 

Qu. : whether the co. might not cut off the gas 
from the premises of resp. for non-payment of 
the arrears. — G as Light «fe Coke Co. v. Mead 
(1876), 45 L. J. M. C. 71 ; 33 L. T. 729 ; 40 J. P. 
662, D. C. 

Annotation : — Apprvd. Cannon Brewery Co. v. Gas Light & 
Coke Co., [1904] A. C. 331. 

37. No intention of becoming cus- 

tomer — Of gas company.] — An incoming tenant 
who buys & continues the business of the outgoing 
tenant, but is not <fc does not intend to be a cus- 
tomer of the gas co., is not liable under Gas Light 
& Coke Co.’s Act, 1872 (c. xxiii), s. 18, for arrears 
due for gas supplied to his predecessor.— Cannon 
Brewery Co. v. Gas Light & Coke Co., [1904] 
A. C. 331 ; 73 L. J. K. B. 747 ; 91 L. T. 110 ; 
68 J. P. 461 ; 52 W. R. 657 ; 20 T. L. R. 543 ; 
2 L. G. R. 949, H. L. ; retisg. S. 0. sub nom. Gas 
Light & Coke Co. v. Cannon Brewery Co., 
[1903] 1 K. B. 593, C. A. 

38. . .] — The evidence was that defts. 

under a misapprehension, required the new occu- 
piers to pay the arrears of the outgoing tenant. 
Such a claim was expressly forbidden by the Act 
[Gasworks Clauses Act, 1871 (c. 41), s. 39] 
(Mathew, J.). — Griffiths v. Ilford Gas Light 
& Coke Co. (1899), 63 J. P. 297. 


39. - Who is incoming tenant — Official 
receiver.] — A gas co. cut off the gas from 
premises, then occupied by the official receiver, 
until all the arrears owing by the debtor were 
paid. The receiver paid under protest : — Held : 
the trustee in bkpey. could not recover the money 
so paid, for the receiver was not in the position 
of an incoming tenant to whom gas must be 
supplied without payment of arrears but the occu- 
pation of the debtor continued notwithstanding 
the receiving order. — Re Smith, Ex p. Mason, 
[1893] 1 Q. B. 323 ; 67 L. T. 596 ; 57 J. P. 72 ; 
41 W. R. 159 ; 9 T. L. R. 15 ; 37 Sol. Jo. 30 ; 
9 Morr. 304 ; 5 R. 47. 

Annotations : — Apld. Paterson v. Gas Light & Coke Co., 
[1896] 2 Ch. 476. Reid. Re Marriage, Neavo, North of 
England Trueteo Dcbonturc & Assets Corpn. v. Marriage, 
Noave (1896), 75 L. T. 109. 

40. Receiver & manager.] — A 

limited co., M. & Co., was supplied with gas by 
a gas co. In Feb. 1896, P. was appointed manager 
& receiver of the business of M. & Co. by debenture 
holders & shortly afterwards P. & S. were 
appointed by the ct. joint receivers & managers 
in an action on behalf of a higher class of debenture- 
holders. They entered & carried on the business, 
& were supplied with gas by the gas co. At the 
time when P. was appointed there was due to the 
gas co. £90 for gas supplied to M. & Co. The gas 
co. threatened to cut off the supply unless the 
£90 arrears was paid & the receiver brought an 
action to restrain them : — Held : the relation of 
pltfs. to M. & Co. was not that of incoming & out- 
going tenants but of caretaker <fc owner, & pltfs. 
were in no better position against the gas co. 
than M. & Co. were, & could not claim a supply 
of gas except on payment of the arrears. — 
Paterson v. Gas Light & Coke Co., [1896] 2 
Ch. 476 ; 65 L. J. Ch. 709 ; 74 L. T. 640 * 60 
J. P. 532 ; 45 W. R. 39 ; 12 T. L. R. 459 ; 40 
Sol. Jo. 652, C. A. 

Annotations : — Folld. Husey v. Gas Light & Coke Co. (1902), 
46 Sol. Jo. 267. Consd. Gas Light & Coke Co. v. Cannon 
Brewery Co., [1903] 1 K. B. 593. Refd. Re Marriage, 
Neavo, North of England Trustee Debenture & Assets 
Corpn. v. Marriage, Nouve, [1896] 2 Ch. 663. 

41. Receiver.] — As to all the 

premises other than the hotel it does not appear 
that pltf. [the receiverj has entered into posses- 
sion ; he might receive the rents, but he was not 
in occupation. It has been suggested that he 
was entitled to claim as owner, if not as occupier ; 
but there is no sect, of the Gas Acts entitling an 
owner to a supply when arrears remained unpaid. 
It was not disputed that there were large arrears, 
<& that under Gas Clauses Act, 1847 (c. 15), s. 16, 
the supply could be cut off. Sect. 18 of the deft, 
co.’s special Act, 1872, contained an exception 
with respect to incoming tenants. But pltf., as 
regards the premises other than the hotel, is not 
in the position of an incoming tenant, & is not, 
therefore, entitled, as such, to a supply of gas 
without paying the arrears. Neither is he entitled 
to do so as owner or occupier. Gas Works Clauses 
Acts, 1871 (c. 41), s. 11, which entitled an owner 
or occupier to demand a supply of gas, & sect. 16 
of the Act of 1847, which enabled a gas co. to cut 
off the supply if the rate was in arrear, must be 
read together. The right of an owner to require 
a supply did not extend to a case in which the gas 


charged or fixed as a charge is not e 
! existing rate " within Public Utiliti 
Act, Alberta, s. 23 (c), & to increase tl 
same is beyond the Jurisdiction of tl 
Board of Public Utility Comrs. — J 


Public Utilities Act. Northern r. Contract for supply of gas — Not 
Alberta Natural Gas Development covered by War Legislation Act , 1917, 
Co., Ltd. v. Edmonton, [1921] 1 s. 17.] — Pbtone Borough v. Lower 
W. W. R. 655 ; 66 D. L. R. 388 ; Cl Hutt Borough, [1918] N. Z. L. R. 
S. C. R. 213.— CAN. 844.— N.Z. 
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rate in respect of the same premises was in arrear. 
With respect to the hotel it has been argued that 
for the purpose of carrying on the hotel the re- 
ceiver must be in possession. But oven assuming 
that he has entered into possession, that is not 
enough. It is true that in Paterson v. Gas Light 
& Coke Co ., No. 40, ante , the order did not give 
possession to the receiver. But the true position 
of a receiver was pointed out in that case, & the 
mere fact that in the present case he was ordered 
to be given possession does not sufficiently con- 
stitute him a tenant within sect. 18 of the special 
Act of 1872 so as to entitle him to a supply (Swjn- 
fen Eady, .T.). — Husey v. Gas Light & Coke Co. 
(1902), 18 T. L. R. 299 ; 40 Sol. Jo. 207. 

42. Slot-meter — Money stolen therefrom — No 

negligence of consumer — Gas company cannot 
recover.] — Resps., who supplied gas within their 
district, erected upon applt. ’s premises an auto- 
matic slot meter fitted with index dials which 
registered the quantity of gas passing through it, 
& there was a box attached to the meter into 
which shillings could bo dropped, on each occasion 
when a shilling was dropped in a certain quantity 
of gas passing into the meter. Resps. were the 
only persons who had the right to open the box, 
the key of which was kept by them. When 
resps.’ inspector came to collect the money the 
meter showed that 19s. worth of gas had been con- 
sumed, but there was no money in the box. The 
money had been stolen through no negligence on 
the part of applt. Resps. claimed to recover 
from applt. 19s. for the gas supplied : — Held : 
applt., by putting the money into the box, had 
paid for the gas & was not liable to pay again. — 
Edmundson v. Longton Corfn. (1902), 19 

T. L. R. 15 ; 47 Sol. Jo. 31, D. C. 

43. While contract for supply subsists — Change 
of status of consumer — Re-marriage of widow.] 

— Resp., after the death of her first husband, 
continued to reside in the same house as 
before, & took from, & paid applts. for a supply 
of gas, the accounts being made out in her widowed 
name. She married again, & her second husband 
then became the tenant & occupier of the house 
in which she had been living during her widow- 
hood, but the fact of her remarriage was not made 
known to applts. who continued to supply gas 
to the house. Resp. paid one quarter’s account for 
gas after her remarriage, but, not having paid the 
account for a later quarter, applts. took proceedings 
against her to recover the amount : — Held : 
there was a contract by resp. to pay for the gas 
supplied to the house until she gave applts. notice 
to discontinue the supply or gave them notice of 
her marriage, & as she had done neither she was 
liable for the amount. — Lea Bridge District 
Gas Co. v. Malvern, [1917] 1 K. 13. 803 ; 80 


L. J. K. B. 553 ; 110 L. T. 311 ; 81 J. P. 141 ; 15 
L. G. R. 412, D. C. 

44. Until notice given to discontinue 

supply.]— Lea Bridge District Gas Co. v. 
Malvern, No. 43, ante. 

45. Mode of recovery — Action for breach of 
contract — Although contract not under seal.] — 

A corpn., created for the purpose of supplying 
gas, may maintain assumpsit for breach of a con- 
tract by deft, to accept gas from year to year, 
at £121 10s. per annum , the consideration being 
alleged to be the promise of pltfs. to supply it on 
those terms. Such promise by the co., though 
not under seal, is valid, & a good consideration. 
It makes no difference as to the right of a corpn. 
to sue on a contract entered into by them without 
seal, whether the contract be executed or 
executory. Nor whether the promises be express 
or implied. — Church v. Imperial Gas Light & 
Coke Co. (1838), 6 Ad. & El. 846 ; 3 Nev. & P. 
K. B. 35 ; 1 Will. Woll. & H. 137 ; 7 L. J. Q. B. 
118; 112 E. R. 324. 

Annotations : — Consd. Dyte r. St. Pancras Board of Grdns. 
(1872), 27 L. T. 342. Reid. Gibson v. East India Co. 
(1839), 1 Arn. 493 ; Ludlow Corpn. v. Charlton (1840), 
6 M. & W. 815 ; Arnold v. Poole Corpn. (1842), 2 Dowl. 
N. 8. 574 ; Hall v . Swansea Corpn. (1844), 5 6. B. 526 ; 
Henderson v. Australian Royal Mall Steam Navigation 
Co. (1855), 24 L. J. Q. B. 322 ; Frend v. Dennett (1858), 
4 C. B. N. S. 576 ; Wells v. Kingston -upon -Hull Corpn. 
(1875), L. R. 10 C. P. 402 ; Young v. Royal Leamington 
Spa Corpn. (1883), 8 App. Cas. 517. Mentd. Fishmongers* 
Co. v. Robertson (1843), 6 Scott, N. R. 56 ; Paine v. 
Strand Union (1846), 8 Q. B. 326 ; Clarke v. Cuokfleld 
Union, Sussex Grdns. (1852), Bail Ct. Cas. 81 ; Finlay 

r. Bristol 8c Exeter Ry. (1852), 7 Exch. 409 ; Austin v. 
Bethnal Green Grdns. (1874). L. R. 9 C. P. 91 ; Lawford 
r. Billericay R. C. (1903), 72 L. J. K. B. 554. 

46. Whether contract executed or 

executory — Expressed or implied.] — Church v . 
Imperial Gas Light & Coke Co., No. 45, ante. 

Distress .] — See Distress, Vol. XVIII., 

pp. 451-452, Nos. 1875-1877. 

Bankruptcy of consumer .] — See 

Bankruptcy, Vol. V., pp. 950-958, Nos. 7843- 
7845, 7852-7853. 

Penalty .] — See Part VII., Sect. 2, sub- 
sect. 2, post. 

Supply for public purposes .] — See Sect. 3, post 


Sub-sect. 0. — Discontinuance of Supply 
and Removal of Fittings. 

See Gasworks Clauses Act, 1847 (c. 15), s. 17 ; 
Statute Law Revision Act, 1875 (c. 06) ; Gasworks 
Clauses Act, 1871 (c. 41), s. 22. 

47. Notice to discontinue supply — Necessity for 


PART III. SECT. 2, SUB-SECT. 6. 

s. . Notice to discontinue supply — 
Jurisdiction of Public Utility Com- 
missioners.) — Following upon the 
decision of the Supreme Ct. of Canada 
in Lethbridge v. Can. West Natural 
Gas, etc. Co., Ltd., [1923] S. C. R. 652. 
[1923] 3 W. W. R. 976, a gas oo. notified 
the city, 8c the consumers of gas, of the 
oo. s intention to cease to sell gas within 
the city on Jan. 8, 1924. An applica- 
tion by the city was thereupon made 
to the Board of Public Utilities Comra. 
for an order restraining the co. from 
shutting off its gas supply. An 
appUpation by the oo. was then made 
to the Board for an order flying 
increased! ust 8c reasonable individual 


rates for the gas sold by the co. within 
the city. The Board ordered the co. 
to comply with the terms of the agree- 
ment tit the rates therein set out, until 
further order of the Board, & the Board 
reserved power to modify or vary its 
order in case it was thereafter found 
that the Board had jurisdiction to vary 
the rates & an application were made 
to it for that purpose ; — Held : the 
Board had power to construe the 
agreement In order to deal with its 
enforcement 8c it also had jurisdiction 
to deal with the questions of supply 
8c rates as to it might seem jtist. — 
Lethbridge v. Canadian Western 
Natural Gas, Light, Heat 8c Power 
Co., [1924] 3 D. L. R. 648 ; 3 W. W. R. 
59 ; 20 Alta. L. R. 529.— CAN. 


t. Gas cut off during current 
quarter — Rent paid for preceding quarter 
— Whether company will restrain gas 
company.) — A co. incorporated under 
16 Viet. c. 173, for supplying a city with 
gas, will be restrained during the 
currency of a quarter from cutting off 
the gas from a house, the occupant of 
wliioh had paid the rent for the pre- 
ceding quarter. — Smith v. London 
Gas Co. (1859), 7 Gr. 112.— CAN. 

a. Account unpaid — Refusal to 
supply gas until paid.) — A gas oo. 
incorporated under C. S. C., o. 65, 
having made a charge for a speoial 
illumination, which was disputed, 
refused to supply gas to the same 
premises for ordinary purposes until 
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Sect. 2 . — Supply for private purposes: Sub-sect, 6. 
Sects, 3, 4 cfc 6: Sub-sects. 1 cfc 2. tfecte. 6 
cfc 1, Part IV, Sects, 1 <fc 2 : Sub-sec*. 1.] 

— Liability of consumer — Until notice given.]— 
Lea Bridge District Gas Co. v, Malvern, No. 
43, 


Sect. 3.— SUPPLY FOR PUBLIC PURPOSES. 

See Gasworks Clauses Act, 1871 (c. 41), ss. 24-27, 
36 ; Companies Clauses Consolidation Act, 1845 
(c. 16), ss. 128-134. 

48. Interruption of failure of supply — No 
default of gas company — Liability of consumer for 
payment — Climatic interference.] — By special Acts, 
with which were incorporated Gasworks Clauses 
Acts, 1847 (c. 15) & 1871 (c. 41), the R. Gas Co. were 
required to supply gas to the public lamps in the 
parish of R., & the charge for supplying such gas 
was fixed at a certain annual sum per lamp, the 
lamps to be lighted from sunset to sunrise, & 
the burners used therein not to consume less than 
a certain amount per hour. During the months 
of Dec. 1890, & Jan. 1891, in consequence of 
exceptional frost, the pipes became blocked with 
ice, & the supply of gas to the public lamps was 
insufficient : — Held : the corpn. of R. were bound 
to pay the fixed annual sum in respect of such 
lamps, notwithstanding the insufficiency of the 
supply of gas. — Be Richmond Gas Co. & Rich- 
mond (Surrey) Corpn., [1893] 1 Q. B. 56 ; 62 
L. J. Q. B. 172 ; 67 L. T. 554 ; 56 J. P. 776 ; 41 
W. R. 41 ; 9 T. L. R, 5 ; 36 Sol. Jo. 866 ; 5 
R. 29, D. C. 

49. Defence of Realm order.] — 

Pltfs. contracted with defts. to light their district 
for five years from Aug. 1911. Pltfs. were to 
provide gas standards, lamps, & other plant, to 
connect same with their mains in the district, to 
supply gas & to light, extinguish, clean, & repair 
the lamps, & maintain the plant during the term. 
Defts. were to pay an inclusive fixed sum per lamp 
per annum, payable in four equal quarterly 
instalments, to cover the cost of the gas & the 
cost of providing the necessary plant. In Jan. 
1915, the contract having so far been performed 
by both parties, an order made by the competent 
military authority under Defence of the Realm 
Regulations, 1914, prohibited until further order 
the lighting of the street lamps. Pltfs. sued for 
the three quarterly instalments that fell due after 
the date of the order. Defts. denied their liability 
on the ground that the order rendered the contract 
illegal & impossible of performance : — Held : 
(1) defts. were liable for the order did not render 
the contract once for all wholly illegal or impossible 
of performance, & the consideration for pltfs.’ 
services could not be apportioned ; (2) the supply 


of gas was not a condition precedent to pltfs. 
right to recover the quarterly payments. — 
Leiston Gas Co. v, Leiston-cum-Sizewell 
Urban Council, [1916] 2 K. B. 428 , 85 L. J. K. B. 
1759 5 115 L. T. 172 ; 80 J. P. 385 ; 32 T. L. R. 
588 ; 60 Sol. Jo. 554 ; 14 L. G. R. 922, C. A. 
Annotations : — As to (1) Consd. Metropolitan Water Board 
v. Dick. Kerr, 11917] 2 K. B. 1. Apia. Wycombe Borough 
Electric Light & Power Co. v. Chipping Wyoombe Corpn. 
(1917), 33 T. L. H. 489. 

50. Proceedings against gas company — 
Whether lamp & main must first be connected!] — 

Bellamy r. Liverpool United Gas Light Co., 
No. 20, ante. 

51. Recovery of charges — Right to recover — 
Supply of gas not condition precedent.] — Leiston 
Gas Co. v. Lkiston-cum-Sizewell Urban 
Council, No. 49, ante. 


Sect. 4.— SUPPLY FOR SPECIAL PURPOSES. 

See Baths & Wash-houses Act, 1846 (c. 74), 
s. 28 ; Housing of Working Classes Act, 1890 
(c. 70), s. 69 ; Public Health. 

52. Buildings supported out of rates — Free 
supply to — Workhouse situated out of rating area — 
Local Act.] — The Oldham poor law union com- 
prises eight townships, & the union workhouse is 
maintained out of the common fund of the union, 
consisting of the aggregate of the poor-rates 
within those townships. Oldham Corpn. Gas. 
& Water Act, 1853 extends only to four of those 
townships, & to two townships not within the 
union. By sect. 58 of that Act “ the corpn. 
shall at all times afford an ample supply of gas 
& water without charge to all hospitals & infirmaries 
within the limits of the Act, & all baths & wash- 
houses & all buildings within those limits 
respectively maintained at the expense of the 
borough rates or the rates for the relief of the 
poor, or other rates raised within those limits ” : — 
Held : the corpn. were not bound to supply gas 
& water gratuitously to the union workhouse, as 
it was not maintained by rates wholly raised within 
the limits of the Act. — Oldham Union Guardians 
v . Oldham Corpn. (1854), 23 L. T. O. H . 245 ; 18 
J. P. 601 ; 2 W. R. 590. 


Sect. 5.— MEASURES USED IN SALE OF GAS. 

Sub-sect. 1. — Board of Trade and Local 
Standards. 

See Sale of Gas Act, 1859 (c. 66), ss. 2-4, 6-8 ; 
Sale of Gas Act, 1860 (c. 146), s. 1 ; Metropolis 
Gas Act, 1861 (c. 79), ss. 1, 2 ; Weights & Measures 


their claim had been paid : — Held : 
this was not justified, but that a 
mandamus could not lie, as the statute 
imposed no duty ; & the only remedy 
was by action.— lie Commercial Bane 
of Canada 6c London Gas Co. (1860), 
20 U. C. R. 233.— CAN. 

b. Right to cut off gas 

generally .] — By the true construction 
of Canada Aot (12 Viot. c. 183), s. 20, 
borrowed from Gasworks Clauses Aot, 
1847 (c. 15), Imp., applt. oo. is 
authorised to cease supplying resp. 
with gas at any of bis houses on his 


neglect to pay its bill for any one of 
them. — Montreal Gas Co. v. Cadieux, 
[1899] A. C. 589.— CAN. 

PART III, SECT. 3. 
o. Breach of agreement by gas 
company — Exactions from consumer. I 
Re City of Hamilton Sc United Gas 
Sc Fuel Co., of Hamilton, Ltd. (1917), 
39 O. L. R. 542 ; 37 D. L. It. 246.— 
CAN. 

d. Agreement between producers & 
distributors of pas — To supply gas to 
city — Whether liable to supply to territory 


— Annexed after agreement .] — The U. 
Co. are producers of gas Sc the C. Oo. 
is empowered to sell 8c distribute the 
commodity to consumers in C. By a 
contract between the two cos. the U. 
Co. was to supply 6c tho C. Co. to take 
all the gas required by the latter for 
such sale 8c distribution : — Held : the 
U. Co. was not obliged to supply gas 
for distribution & sale by the 0. Co. 
in territory annexed to the city after 
the contract was made. — union 
Natural Gas Oo. v. Chatham Gas Co. 
(1917), 66 S. C. R. 253 ; 40 D. L. R. 
485.— CAN. 
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Part IV.— Protection of Property of Undertakers, 


Act, 1878 (c. 40). ss. 33, 41, 06; Weighte & 
Measures Act, 1889 (c. 21), s. 15 ; Local Govern- 
ment Act, 1888 (c. 41), ss. 3, 34 (3), 39 (1), 40 (8) ; 
City of London Sewers Act, 1897 (c. cxxxiii.) ; 
City of London (Union of Parishes) Act, 1907 
(c. cxl.). 


Sub-sect. 2. — Testing and Stamping 
Meters. 

See Sale of Gas Act, 1859 (c. 60), ss. 9-22, 25 ; 
Sale of Gas Act, 1860 (c. 146), s. 1 ; Gas Regulation 
Act, 1920 (c. 28), ss. 11-15, 19 ; Stat. R. & O., 
1920, Nos. 2058, 2063 ; Stat. R. & O., 1922, No. 
025. 


Sect. 6 .— TESTING QUALITY AND PRESSURE 
OF GAS. 

See Gasworks Clauses Act, 1871 (c. 41), ss. 
28-31, 33, 34, 36, 37, 42-46, Sched. A., Parts I., 
II.; Gas Regulation Act, 1920 (c. 28), ss. 4-9, 20. 

53. Form of burner — Prescribed by special Act 
— Improvements In burner — At date of test.] — 


co. were required by a special Act 
of 1888 to supply gas of such quality as to produce, 
from an Argand. burner having fifteen holes & a 
seven inch chimney & consuming five cubic feet 
of gas per hour, a light of fourteen candle power : — 
Held : the obligation thus imposed on the gas 
co. was fulfilled by the supply of gas capable of 
producing light of the given candle power from an 
Argand burner, complying arith the specified con- 
ditions, of the best type known for the time being, 
though the gas was not capable of producing light 
of that candle power from an Argand burner, 
complying with the specified conditions, of the 
best type known at the date of the special Act. — 
Brentford Gas Co. v . Chiswick Urban District 
Council (1908), 72 J. P. 378 ; 6 L. G. R. 725, D. C. 


Sect. 7. — BREACH OF CONTRACT BY UNDER- 
TAKER'S EMPLOYEES. 

See Malicious Damage Act, 1861 (c. 97), s. 58 ; 
Conspiracy & Protection of Property Act, 1875 
(c. 86), ss. 4, 5, 9, 12, 15 ; Criminal Law, 
Vol. XV., pp. 765 et seq. ; Trade & Trade 
Unions. 


Part IV. — Protection of Property of Undertakers, 


Sect. 1.— IMPROP ER US E OF GAS AND GAS 
FITTINGS. 

See Lighting & Watching Act, 1833 (c. 90), 
ss. 55, 56 ; Sale of Gas Act, 1859 (c. 06), ss. 14, 15 ; 
Gasworks Clauses Act, 1847 (c. 15), ss. 18-20 ; 
Gasworks Clauses Act, 1871 (c. 41), s. 38. 

64. Misuser of gas — Fake meter — Altered by 
previous tenant — No wilful intention by consumer.] 

Fowler v. Newbigging (on behalf of Ros- 
bendale Union Gas Co.) (1859), 23 J. P. Jo. 52. 

Larceny of gas.] — See Criminal Law, Vol. 

XV., p. 911, Nos. 10,024, 10,025. 

55. Improper use of gas fittings — Increased 
supply pipe — Notice to but no consent of gas 
company — No Intention of fraud.] — Applts., on 
their own premises, substituted for part of a gas 
pij>e belonging resps. a larger pipe for the purpose 
of increasing their supply. This was done without 
any fraud, waste, or misuse of the gas, but without 
resps. consent, although notice of intention to 
disconnect the pipe from the meter was duly given 
under Gasworks Clauses Act, 1871 (c. 41), s. 15. 


Upon summons a stipendiary magistrate convicted 
applts. under Gasworks Clauses Act, 1847 (c 15), 
s. 18 : — Held: applts. had within the meaning of 
that sect, caused to be laid a pipe to communicate 
with a pipe belonging to the undertakers without 
their consent ; & the magistrate rightly convicted 
them. — Morrison Wood & Co. v. West Ham 
Gas Co. (1885), 52 L. T. 817 ; sub nom. Wood v. 
West Ham Gas Co., 49 J. P. 662 ; 33 W. R. 799 ; 
sub nom. West Ham Gas Co. v. Harrison, Wood 
& Co., 1 T. L. R. 558, D. C. 


Sect. 2.— DAMAGE TO PROPERTY. 

Sub-sect. 1. — In General. 

See Lighting & Watching Act, 1833 (c. 90), 
ss. 65, 56 ; Sale of Gas Act, 1859 (c. 66), ss. 14, 15 $ 
Gasworks Clauses Act, 1847 (c. 15), ss. 18-20 ; 
Gasworks Clauses Act, 1871 (c. 41), s. 38. 

56. Pipes — Damage by steam roller.] — Gas 


PART III. SECT. 5, SUB-SECT. 2. 

e. Gas supplied through unstamped 
meter — Whether gas company can recover 
price of gas used. V— Manitoba Electric 
& Gas Light Co. v. Gerrie (1887), 
4 Man. L. R. 210.— CAN. 

f . Posting of certificates of testing— 
When necessary. ] — Gas Inspection Aot, 
R S. C., 1906 (o. 87), s. 44. requiring 
the posting up of the certificates of 
tests made by the gas inspector, does 
not become operative till sect. 34 has 
been acted on 8c a testing plaoe 
prescribed Sc notified by the under- 


taker. — Carberrt Gas Co. v. Hallett 
(1908), 8 W. L. R. 119 ; 17 Man. L. R. 
525. — CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

66 i. Pipes — Damage by steam 
roller. ] — Pills., a gas oo., laid down 
pipes under the surface of oertain 
roads, as they were entitled by statute 
to do, in order to supply gas for public 
& private purposes. Defts. were 
charged by statute with the duty of 
maintaining the roads in the county, 
8c were for that purpose authorised to 


purchase or hire a steam roller. Defts. 
used steam rollers for the repair of the 
roads, but the rollers were so heavy as 
to frequently injure pltfs.' pipes, 
though they were laid at a depth 
sufficient to be safe from injury by 
the ordinary traffic & ordinary mode of 
repair, if such rollers had not been 
used : — Held : pltfs. were entitled to 
an injunction to restrain defts. from 
using steam rollers in snob way as to 
injure the pipes of pltfs. then properly 
laid under the roads, regard being bad 
to what, at the time of the laying of the 
pipes, was the ordinary traffic. Sc the 
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Gas. 


Sect. 2. — Damage to property: Sub-sect*. 1 ct’ 2. 

Sect. 3.] 

Light & Coke Co. v. St. Mary Abbott’s, Kens- 
ington Vestry, No. 03, post. 

57. .] — Defts., the highway authority 

for the district, used a heavy steam roller for the 
repair of the streets, which crushed by its weight 
the gas mains, & so caused an escape of gas into 
the sewer, which resulted in an explosion whereby 
pltf. was injured. The gas mains were laid at 
such a depth as to be unhurt by ordinary traffic 
Held : defts. had been guilty of negligence in 
using such a steam roller. — Driscoll v. Poplar 
District Board op Works (1897), 02 J. P. 40 ; 
14 T. L. R. 99, D. C. 

58. Street lamp — Damage by vehicle — Lia- 
bility of master of driver.] — A driver accidentally 
injured a metropolitan street lamp while driving 
a van laden with baskets. B. the master was 
summoned under Metropolis Management Act, 
1855 (c. 120), s. 207 & the justices, holding it to be 
an accident not a negligent act, dismissed the 
charge : — Held : the justices were right. — Hard- 
ing r. Barker (1888), 53 J. P. 308 ; 37 W. R. 
78; 5 T. L. R. 42, D. C. 

59. Necessity for proof of negli- 

gence.] — The driver of an omnibus is liable, under 
Metropolis Local Management Act, 1855 (c. 120), 
s. 207, for the accidental breaking of a street lamp 
without any negligence on his part, although the 
accident may be caused by the projection of the 
lamp-post to some extent over the roadway, & 
by the rail of the omnibus striking the lamp in 
consequence. — Burgess v. Morris (1897), 77 

L. T. 97 ; 01 J. P. 553 ; 41 Sol. Jo. 642, D. C. 
Annotation: — Reid. Ashton r. Eccles Corpn. (1906), 71 

J. P. 55. 

g0. .] — On a summons against 

applt. for “ unlawful & carelessly ” damaging a 
lamp post under Gasworks Clauses Act, 1847 
(c. 15), s. 20 the magistrates found that there 
was evidence of “ carelessness ” & made an order 
against applt. : — Held : on the facts, although 
the word “ accidentally ” was not in the summons 
there was sufficient evidence of carelessness to 
justify the order, as the kind of carelessness referred 
to in the sect, is something short of what may be 
called negligence, & is almost equivalent to pure 
accident. — A shton v . Eccles Corpn. (1906), 
71 J. P. 55, D. C. 

Annotation: — Refd. Birmingham Corpn. v. Allsopp (1919), 

88 L. J. K. B. 549. 

61. — By Gas Works Clauses Act, 

1847 (c. 15). s. 20 ; “ Every person who shall care- 
lessly or accidentally break, throw down, or damage 
any pipe, pillar, or lamp belonging to the undertakers 
or under their control shall pay such sum of money 
by way of satisfaction to the undertakers for the 
damage done, not exceeding £5, as any two justices 
or the sheriff shall think reasonable ” : — Held : 
where a lamp-post had been knocked down by the 
negligent driving of defts.* servant, pltfs. could 


maintain an action for negligence in the county 
ct. against the masters, as the sect, was not 
exclusive. — C rystal Palace Gas Co. v. Idris 
& Co. (1900), 82 L. T. 200 ; 04 J. P. 452 , 10 
T. L. R. 180 ; 44 Sol. Jo. 229, D. 0. 

Annotations : — Refd. Ashton v. Eccles Corpn. (1906), 71 

J. 1\ 55 : Birmingham Corpn. v. Allsopp (1918), 88 L. J. 

K. B. 549. 

62. Gas main — Damage causing explosion.] — 

A district council, being about to construct a 
sewer under their statutory powers, employed a 
contractor to construct it for them. In con- 
sequence of his negligence in carrying out the work 
a gas-main was broken, & the gas escaped from 
it into the house in which pltfs., a husband & 
wife, resided, & an explosion took place, by which 
the wife was injured, & the husband’s furniture 
was damaged. In an action by pltfs. against the 
district council & the contractor : — Held : (1) the 
district council owed a duty to the public, including 
pltfs., so to construct the sewer as not to injure the 
gas-main ; they had been guilty of a breach of this 
dut y ; (2) notwithstanding that they had delegated 
the performance of the duty to the contractor, 
they were responsible to pltfs. for the breach ; & 
the damages were not too remote to be recovered. — • 
Hardaker v. Idle District Council, [1896] 1 
Q. B. 335 ; 05 L. J. Q. B. 363 ; 74 L. T. 69 ; 60 
J. P. 196 ; 44 W. R. 323 ; 12 T. L. R. 207 ; 40 
Sol. Jo. 273, C. A. 

Annotations : — As to (2) Refd. JordoBon v. Sutton, Soutli- 
coates & Drypool Gas Co., 11898] 2 Ch. 614 ; Penny v. 
Wimbledon U. C., [1899] 2 Q. B. 72 ; The Snark, llOoo] 

P. 105 ; Maxwell v. British Thomson Houston Co. (1902), 
18 T. L. R. 278 ; Shrimpton r. Hertfordshire County 
Council (1910), 74 J. P. 305 ; The Devonshire (1911), 
106 L. T. 241 ; Robinson v. Beaconsfleld R. C., [1911] 
2 Ch. 188 ; Hurlstono v. L. Elec. Ry. (1914), 30 T. L. R. 
398. Generally, Mentd. Blake t>. Woolf (1898), 67 L. J. 

Q. B. 813; Groves v. Wimborne, [1898] 2 Q. R. 402; 
Holliday v. National Telephone Co., [1899] 1 Q. B. 221 ; 
Performing Right Soc. v. Mitchell & Booker (Palais do 
Danse), [1924] 1 K. B. 762. 

63. Remedies for damage — Injunction & 
damages.] — Pltfs., a gas co., laid down pipes 
under the surface of certain streets, as they were 
bound by statute to do, for the purpose of supply- 
ing gas to light the streets & houses in the streets. 
The streets were vested in defts., the vestry of the 
parish, by certain statutes which gave them the 
authority of the surveyor of highways, & with the 
duty to repair, but without prescribing any 
particular mode of repair. Defts. used steam- 
rollers for the repair of the streets, as being a 
mode of repair most advantageous to both the 
ratepayers & the public, but the rollers they 
used were so heavy as to frequently injure pltfs.’ 
pipes, though the pipes were sufficiently below 
the surface not to have been injured by the ordinary 
mode of repair if such rollers had not been used : — 
Held : pltfs. were entitled not only to recover 
damages for the injury which had been done, but 
also to have an injunction to restrain defts. from 
using steam rollers in such a way as to injure the 
pipes of pltfs. — Gas Light & Coke Co. v. St. 
Mary Abbott’s, Kensington Vestry (1885), 15 


reasonable moans of repairing the 
roads. — Alliance & Dublin Con- 
sumers Gas Co. v. Dublin County 
Council, [1901] 1 1. 11. 492.— IR. 

g. Damage by subsidence .] — 

A gas co. entered into an agreement 
with the proprietor of certain lands to 
supply his mansion-house with gas, 
& laid down a branch line of pipes 
through his lands, it being part of the 


agreement that the pipes should belong 
to the co. The proprietor subse- 
quently let the shale in nis lands to an 
oil oo. which became bound to pay 
him for surface & other damage caused 
by their operations, & to relieve him of 
all claims against him on account 
thereof. The result of the operations 
of the oil oo. was to cause a subsidence 
of the ground, which damaged the 
pipes belonging to the gas oo. In an 


action by the gas co. against the oil oo. : 
— Held : defenders were not liable for 
damage caused by the subsidence, as 
it was not averred that they had 
worked the mineral improperly. Sc 
as they were under no obligation to the 
gas oo. express or implied, to support 
the pipes. — Mid & East Calder Gas 
Light Co. v. Oakbank Oil Co., Ltd. 
(1891), 18 It. (Ct. of Soss.) 788.— 
SCOT. 
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Q. B. D. 1 j 54 L. J. Q. B. 414 5 53 L. T. 457 ; 40 
.T. P. 470 ; 33 W. R. 892 ; 1 T. L. R. 452, 0. A. 
Annotations : — Could. Bristol Waterworks Co. v. Bristol 
Corpn. (1889). 5 T. L. It. 661. Distd. Southwark & 
Vauxhall Water Oo. v. Wandsworth Board of Works, 
[1898] 2 Ch. 603. Consd. Chichester Corpn. v. Foster, 
[19061 1 K. B. 167. Reid. A.-G. (on Relation of Mon- 
mouthshire County Council) & Monmouthshiro County 
Council v. Scott (1904). 89 L. T. 726. Mentd. Gro8vonor 
Hotel Co. v . Hamilton (1894), 03 L. J. Q. B. 661. 

64. Action or statutory penalty — Alter- 

native remedies.] — Crystal Palace Gas Co. v. 
Idris & Co., No. 01, ante . 

65. Recovery of penalty — Action for 

balance of damage.] — Undertakers, who have re- 
covered a sum of money before justices 41 by way 
of satisfaction ” under Gasworks Clauses Act, 1S47 
(c. 15), s. 20 for injury carelessly or accidentally 
done to their pillar, cannot by a civil action 
recover the balance of the amount of the damage 
done. — Birmingham Corpn. v. Allsopp (S.) <fc 
Sons, Ltd. (1918), 88 L. J. K. B. 549 ; 119 L. T. 
775 ; 35 T. L. R. 24 ; 16 L. G. R. 862, D. C. 

Reference by order of court — Allegation of 

fraud.] — See Arbitration, Vol. II., p. 622, No. 
2507. 


Sub-sect. 2. — Injury to Third Party 
arising out of Damage. 

See , generally , Negligence. 

66. Liability of party doing damage — Local 
authority — Constructing sewer.] — Hardaker v. 
Idle District Council, No. 62, ante . 

67. Repair of street.] — Driscoll 

v. Poplar District Board of Works, No. 57, 
ante. 


Sect. 3.— ALTERATION OF WORKS BY OTHER 
UNDERTAKERS. 

See Towns Improvement Clauses Act, 1847 
(c. 34), ss. 61, 62 ; Public Health Act, 1875 (c. 55), 
s. 153 ; Metropolis Management Act, 1855 (c. 120), 
s. 98; Telegraph Act, 1863 (c. 112), ss. 6-8; 
Telegraph Act, 1868 (c. 110), s. 2 ; Telegraph Act, 
1878 (c. 76), s. 7 ; Railway Clauses Consolidation 
Act, 1845 (c. 20), ss. 18-23 ; Tramways Act, 
1870 (c. 78), ss. 30, 32, 33 ; Electric Lighting Act, 
1882 (c. 56), ss. 15, 17 ; Electric lighting (Clauses) 
Act, 1899 (c. 19) ; Sched., Clauses 17, 18 ; Electric 
Lighting, Vol. XX., pp. 209-213, Nos. 62-83 ; 
& generally , Highways, Railways, Tramway & 
Light Railways, Telegraphs & Telephones. 

68. Tramway undertaking — Tramway Act, 
1870 (c. 78), s. 30 — Alteration of position of gas 
mains — Jurisdiction of arbitrator.] — An arbitrator 
appointed to determine a difference arising under 
above sect, of above Act has jurisdiction to order 
gas mains already laid down to be lowered so that 
any new service pipes may be carried horizontally 
underneath the concrete bed of the tramway ; 
& he further can order such gas mains to be moved 
laterally to such a distance as to enable access 
to be obtained to them without interference with 
the concrete bed. — Re Ilford Gas Co. & Ilford 


Urban District Council (1903), 88 L. T. 236 ; 
67 J. P. 239 ; 1 L. G. R. 213, D. C. ; subsequent 
proceedings , sub nom. Ilford Gas Co. v. Ilford 
Urban District Council, 67 J. P. 365, C. A. 

68. Counter notice by gas 

company.] — By sub-sect. 1 of above sect, of above 
Act the promoters are empowered for the purpose 
of making any tramways to alter the position of 
any gas or water mains but they must first give 
seven days notice to the co., or person to whom 
the mains may belong of their intention to lay 
down the tramway & the notice must be accom- 
panied by a plan of the proposed work, & “ if 
it should appear to any such co. or person that the 
construction of the tramway as proposed would 
endanger any such mains, such co., or person may 
give notice to the promoters to lower or otherwise 
alter the position of the mains ” so far as necessary : 
— Held: the counter notice to be given by the 
owner of the mains might be given at any time 
until the tramway was constructed. — Hastings 
Tramways Co. v. Hastings & St. Leonards Gas 
Co., [1906] 2 Ch. 578 ; 76 L. J. Ch. 60 ; 95 L. T. 
684 ; 70 J. P. 540 ; 23 T. L. R. 4 ; 51 Sol. Jo. 
12 ; 5 L. G. R. 142, C. A. 

70. Additional expense imposed on gas 

company — In laying new pipes & mains — Right of 
company to recover such expense.] — A gas co. 
executed work in roads along which a tramway ran, 
part of which work consisted in laying down new 
service pipes, so laid for the first time since the 
construction of the tramway, & connecting same 
with their mains, which had been laid down before 
the construction of the tramway. In one instance 
during the execution of the work where there 
was a double tram line, the cars of one line were 
diverted to the other line, & the up & down cars 
were both carried over the same line for a whole 
day, such diversion being made at the request 
of the gas co. for the purpose of enabling them to 
repair a fractured main which was causing a serious 
escape of gas. In other instances the tramcars 
were either slowed down or only brought to a 
standstill for a sufficient time to enable the work- 
men of the gas co. to get out of the trenches under 
or near the tram lines where they were at work 
on the pipes of the gas co. By reason of the 
existence of the tramway additional expense was 
imposed upon the gas co. in connecting the new 
service pipes with their mains i — Held : the gas co. 
were entitled to recover such additional expense 
from the tramway co. under Tramways Act, 
1870 (c. 78), s. 32 (5) inasmuch as there had been 
an interruption of the traffic on the tramway 
within the meaning of Tramways Act, 1870 (c. 78), 
s. 32 (2), & the connection of a new service pipe 
with the main as aforesaid involved an alteration 
of the main ; but the proviso in Tramways Act, 
1870 (c. 78), 8. 32 (5) does not apply in the case of 
work which is not such as to ‘interrupt the traffic 
on the tramway. — Re Bristol Gas Oo. & Bristol 
Tramways & Carriage Co., Ltd., [1910] 1 K. B. 
114; 79 L. J. K. B. 219; 101 L. T. 659; 74 
J. P. 35 ; 26 T. L. R. 75 $ 54 Sol. Jo. 47 ; 8 
L. G. R. 30, 0. A. 

Injury to property of undertakers.] — See Part 

IV., Sect. 2, sub-sect. 1, ante . 


PART IV. SECT. 2, SUB-SECT. 2. a pipe had been fractured as a result 
h. Liability of party doing damage of the operations of a steam roller 
■--Repair of street. ]— The flowers in pltf . 's belonging to a third party upon the 

flower store were injured by reason road under whioh the pipe was laid: — 

of the escape of gas from a pipe of : deft. co. was not liable sinoe 

deft, gas oo. Unknown to the co., the fracture was caused without its 
J. — VOL. XXV. 


knowledge by a third party, over 
whom it had no control, & the conse- 
quence of whose acts it oouid not 
reasonably have anticipated. — T idy 
v. Cunningham (1815), 30 W. L. It. 
547 ; 7 W. W. R. 1205.— CAN. 


I i 
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Part V. — Negligence and Nuisance — Liability of 

Undertakers. 


Sect. 1— NEGLIGENCE. 

Sub -sect. 1. — Arising out of Works. 

A . Injury to Persons. 

See , generally , Negligence. 

71. General rule.] — A co. which has been 
entrusted by the legislature with the execution 
of a power from which mischief may result to the 
public, is bound to take especial precaution to 
guard against such mischief, & in default is 
responsible in damages. 

The trench was left open at night ; defts. 
ought not to have allowed so large a portion to 
remain open ; but if they did, it was their duty 
to have guarded it with especial care ; there was 
no light set up for the purpose of warning the 
passenger of lus danger, & the mound was not 
sufficient to prevent the mischief which ensued 
(Lord Ellenborough, C. J.). — Weld r. Gas Light 
Co. (1810), 1 Stark. 189, N. P. 

72. Unguarded excavation.] — Weld v. Gas 
Light Co., No. 71, ante . 

73. Laying pipes — Employment of skilled 
persons — Compensation.] — Defts., a municipal 
corpn., were empowered by Act of Parliament 
to construct gas works & to supply gas & sell 
& dispose of the coke ; the surplus profits to 
go in reduction of the water rates & otherwise 
towards the improvement of the town. In an 
action against defts., the declaration alleged 
that they employed workmen to lay down the 
pipes, who so negligently conducted themselves 
that a piece of metal was projected against pltf. 
Plea. — That the grievances were bond fide done 
by defts. in the course of executing the powers 
conferred on them by their Act, & without any 
neglect, misconduct, etc., of defts. otherwise than 
by their workmen or one of them, & that the work- 
men were well skilled & qualified & proper persons 
to be employed by them : — Held : the plea was 
no answer to the action. — Scott v. Manchester 
Corpn. (1857), 2 H. & N. 204 : 20 L. J. Ex. 400 ; 
29 L. T. O. S. 233 ; 22 J. P. 70 ; 3 Jur. N. S. 590 ; 
5 W. R. 598 : 157 E. K. 85, Ex. Ch. 

A nnolations : — Refd. Itchin Bridge Co. v. Southampton 
L. B. of Health (1858), 6 W. K. 223 ; Buck v. Williams 
(1858), 3 H. & N. 308 ; Holliday v. St. Leonard, Shore- 
ditch, Vestry (1861), 11 C. B. N. 8. 192 ; Coe v. Wise 
(1864), 5 B. & S. 440 ; Mersey Docks Trustees v. Gibbs 
(1866), 11 H. L. Cas. 686. Hentd. Gibbs r. Liverpool 
Docks Trustees (1858), 3 H. & N. 164; Manley v. St. 
Helens Canal Sc Ry. (1858), 2 H. Sc N. 840 ; Blake t*. 
Thirsk (1863), 2 New Rep. 80. 


74. Unguarded hole — No warning of 

danger.] — The owner of a house let it to a tenant 
A agreed to put it in repair & to convert it into 
two maisonettes. The owner employed a builder 
to do the work & instructed him to employ defts., 
to execute the necessary work in connection with 
the gas fittings. Defts.* workmen in the course 
of their work removed a board in the floor on the 
first floor landing, leaving a hole about three feet 
long & six inches wide. The tenant, being 
desirous of letting the upper maisonette, employed 
a house agent for that purpose, who gave pltf. an 
order to view the house. Pltf. went to the house 
with the order, & was admitted by defts.* work- 
men. She asked them which part of the house was 
to let, & they told her the upper part. She then 
went upstairs, & in crossing the first floor landing 
she put her foot into a hole, which was unfenced 
& was injured. The landing was dark, & defts.’ 
workmen, who saw her go upstairs & knew that 
the hole was unfenced, did not warn her of the 
danger. In an action against defts. to recover 
damages for the injuries so sustained the jury 
found that defts.* workmen were not negligent 
in leaving the hole unfenced, but were negligent 
in not warning pltf. of the existence of the hole, & 
that pltf. was not guilty of contributory negligence. 
The judge, who tried the case & who by consent had 
power to draw inferences of fact, found that owing 
to the insufficient light the unfenced hole was a 
concealed danger to any one who did not know of 
its existence & he gave judgment for the pltf. for 
the damages awarded by the jury : — Held : defts.* 
workmen, having created the dangerous condition 
of the flooring <fc knowing that pltf. was lawfully 
going to the place where the danger was, were under 
a duty to warn her of the existence of the hole ; 
& this duty arose independently of the occupation 
of the premises or of any invitation or licence ; & 
as the hole was made in the ordinary course of 
the workmen’s duty defts. were liable. — Kimber 
v. Gas Light & Coke Co., [1918] 1 K. B. 439 ; 
87 L. J. K. B. 051 ; 118 L. T. 502 ; 82 .1. P. 125 ; 
34 T. L. R. 200 ; 02 Sol. Jo. 329 ; 10 L. G. R. 
280, C. A. 

75. Connection or disconnection of supply — 
Explosion at meter.] — The explosion was caused 
by the action of those, who had, with the authority 
of O., set to work to take away the meter without 
having first given notice to defts. under Gas- 
works Clauses Act, 1871 (c. 41), s. 15. Admittedly 
no such notice was given, & it is a question of law 


PART V. SECT. 1, SUB-SECT. 1. — A. 

71 i. General rule.) — A gas co. is 
not responsible to occupiers of property 
for injuries caused by defective fittings 
not the property of the co. — Tremaine 
t*. Halifax Gas Co. (1874), 9 N. S. R. 
360. — CAN. 

k. Lighted gas jets in meter room.] 
— An experienced employee of defts. 
was killed by an explosion of 
illuminating gaa while discharging his 
duties in the meter-room at defts? gas 
works. It was shown that there might 
possibly have been an escape of gas 
from the controllers or other fixtures 
in the room or in the blow-room 


adjoining it ; that there had been no 
special precautions by defts. to detect 
any such escape of gas that might 
occasionally happen, & that the meter- 
room had always been &, at the time 
of the accident, was lighted by means 
of open gas Jets. There was no exact 
proof of any particular fault, attribut- 
able to defts., which could have been 
the whole cause of the explosion, Sc 
Its origin Sc course wore not explained. 
In an action for damages by the widow 
Sc representatives of deoeased. the Jury 
found that the explosion had resulted 
from the fault Sc imprudence of defts. 
in lighting the meter-room by open gas 
jets, Sc contributory negligence on the 


part of deceased was negatived : — 
Held : in the circumstances, the jury 
were justified in finding that there had 
been such negligence Sc imprudonoe on 
the part of defts., in such use of open 
gas jets, as would render them 
responsible for the Injury complained 
of. — Montreal Light Heat Sc rower 
Co. v. Regan (1908), 40 S. C. R. 580.— 
CAN. 

1. Examination of gas escape with 
lighted match.] — The manager of a gas 
oo., having been Informed of a serious 
escape of gas in a certain place, 

S roceeded to Inquire into the matter, 
:, after an examination of some pipes 
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whether the sect, applies to the present case. 
It is one obviously in favour of gas cos. so that 
where they are supplying gas by meter the meter 
shall not be tampered with by the persons using 
the gas without their knowledge. But, from the 
moment defts. decided not to continue supplying 
O. with gas, & disconnected their pipe, he could 
no longer be called a “ consumer.’* The sect, 
was therefore not applicable. Defts. were bound 
to have anticipated that, if they allowed an escape 
of gas into a house, the probability was that it 
would explode & injure people in the house & 
in the street. It is clear that the gas supply to 
O.’s meter was intended to be permanently cut 
off, & the question is whether in cutting off the 
supply the servants of defts. failed to use pre- 
cautions which in reason they ought to have 
taken. Gas is so dangerous a thing that it requires 
the greatest precaution, whether the supply is 
intended to be cut off permanently or even only 
temporarily. The jury has properly looked upon 
the fact of defts. not having cut off the supply of 
gas to O.’s meter either at the main or at the place 
where it entered the cellar of the inn as showing 
negligence (Lord Esher, M.R.). — Paterson v. 
Blackburn Corpn. (1892), 9 T. L. It. 55, C. A. 

76. Public Authorities Protection 

Act, 1893 (c. 61), s. 1.] — Gasworks Clauses Act, 
1871 (c. 41), which by sect. 11 imposes on gasworks 
undertakers the obligation of supplying gas to 
owners & occupiers who require a supply & of 
laying the necessary pipes, & by sect. 14 obliges 
them to supply any meters which they require 
the consumers to use, also impliedly imposes on 
them the obligation of fixing the meters. Defts. 
were the gasworks undertakers in their district, 
had been empty for some time & the gas had been 
cut off. On its becoming occupied the occupier 
required defts., to supply the premises with gas. 
They sent one of their servants to reconnect the 
pipes. While he was engaged in fixing the meter 
an explosion of the gas occurred through his 
negligence whereby pltf., a person employed on the 
premises by the occupier was injured. The 
action was not commenced until more than six 
months after the accident : — Held : defts., in 
fixing the gas meter were acting in the execution 
of their statutory duty, & above Act afforded a 
defence. — Clayton v. Pontypridd Urban Dis- 
trict Council, [1918] 1 K. B. 219 ; 87 L. J. K. B. 
645 ; 118 L. T. 219 ; 82 J. P. 246 ; 16 L. G. R. 141. 
Annotation : — Consd. Edwards v. Metropolitan Water Board, 

[1922] 1 K. B. 291. 


vehicle in which pltf. was driving sank into the 
trench, whereby the vehicle was upset & pltf. 
injured. A iury having found not only that the 
co. were guilty of negligence in the filling up of the 
road, but also that they left the road in such a 
state as to constitue a nuisance & a danger to 
those using the road : — Held : as the co. had left 
the road in a condition which amounted to a public 
nusiance, they were liable to pltf. notwithstanding 
the provisions of Gasworks Clauses Act, 1847 
(c. 15), s. 11 . — Goodson v . Sunbury Gas Con- 
sumers’ Co., Ltd. (1896), 75 L. T. 251 ; 60 .T. P. 
585 ; 40 Sol. Jo. 730. 

78. By local authority — Instead of by gas 

company.] — Where a gas co. has under its statutory 
powers opened a street, but the local authority 
have under Metropolis Management Act, 1855 
(c. 120), s. 114 reinstated such street, the gas co. 
are not liable for damage caused owing to such 
reinstatement having been done negligently. — 
Cressy v . South Metropolitan Gas Co. (1906), 
94 L. T. 790 ; 70 J. P. 405 ; 4 L. G. R. 1049, D. C. 
Annotations : — Consd. Brarae v. Commercial Gas Co., 

(1914] 3 K. B. 1181. Reid. ThompHon r. Bradford Corpn. 

& Tinsley (1915), 79 J. P. 3C4. 

79. Repair to gas main — Unguarded fire pail 
overturned.] — Workmen employed by defts., a gas 
co., for the purpose of carrying out repairs to a 
gas main in a highway placed a fire pail, on which 
was a ladle containing molten lead, on unenclosed 
land adjacent to the highway. Pltf., a young 
child, was playing with other children near the 
fire when a passer-by accidentally knocked over 
the pail, & the molten lead was spilled on pltf., 
causing her injury. In an action by pltf. to recover 
damages the county ct. judge found that defts. 
were guilty of negligence in leaving the fire un- 
attended & unguarded with the knowledge that 
it was surrounded by children & that it was being 
used for molten lead : — Held : there was evidence 
on which the county ct. judge could find that defts. 
were negligent ; & defts. were also liable on the 
ground that what they were doing was a nuisance 
in that it was dangerous unless precautions were 
taken to guard persons using the highway from 
the danger. — Crane v. South Suburban Gas Co., 
[1916] 1 K. B. 33; 85 L. J. K. B. 172 ; 114 
L. T. 71 ; 80 J. P. 51 ; 32 T. L. R. 74 ; 60 Sol. Jo. 
222 ; 14 L. G. R. 382, D. C. 

B . Damage io Properly. 

See , generally , Negligence. 


77. Reinstatement of street — Negligent filling 
in of trench.] — A gas co., in laying down a mo-m 
along the side of a public road, filled up the trench 
so carelessly & defectively that the wheel of the 


80. Shop window broken.]— A gas co. for the 
purposes of their undertaking broke up the con- 
crete pavement of a street within the limits of their 
special Act. In the course of such work a servant 


in the street, went into one of the 
adjoining shops Sc examined the supply 
pipes with a lighted match wnloh 
ignited the gas which had accumulated 
under the shop floor Sc caused a serious 
explosion, wheroby pltf.’s two working- 
men were injured : — Held : in dealing 
with suoh dangerous matters as escapes 
of gas companies Sc their servants are 
bound to exercise the highest degree 
of care. — H ughes Sc Rot v. Ballyna- 
hinoh Gas Co., Ltd. (1899), 33 

I. L. T. 74. — IR. 


factory* adjoining, Sc received its supply 
of gas from the factory. The factory 
had for some time boon unoccupied. Sc 
the gas turned off by the gas co. 
Subsequently & shortly prior to the 
accident, gas was turned on again at 
the factory : — Held : the gas oo. was 
not liable for the injury, not being 
liable for the oondition otthe gas pipes 
inside of any private building. — 
Tremaine v. Halifax Gas Light Co. 
£1877), 11 N. S. It. (2 R. Sc C.) 394.— 


m. Connection or disconnection of 

PlSf’B^wite^wiwiBjuri^oy^fim explosion 
of gas, caused by some defect in the 
j g&e pipe, in the room of a house rented 
* Sc occupied by pltf. The room had 
j previously been used as an office for a 


n. J — Bastien c. Mon- 
treal Light Heat Sc Power Co. 
(1907), 4 E. L. R. 173.— CAN. 

PART V. SECT. 1, SUB-SECT. 1.— B. 

o. Damage to house — Broken am 
pipe — Company not responsible for 


fittings in house .] — The occupants of 
a factory Sc an adjoining house had 
defts. put gas into both Sc m order to do 
so it was necessary to have a branch 
pipe from the co.'s main down a private 
lane leading to the buildingB. Tho 
only stopcock between the main Sc tho 
buildings was at the street. The 
buildings becoming vacant the oo. 
removed their meters, turned off the 
gas Sc carefully closed up all the pipes. 
Subsequently pltf. purchased the 
premises, & at his request defts. turned 
on the gas again. While the house 
had been vacant the pipe in one of the 
rooms had been out or wrenched oft 
by some unknown person Sc left open 
so that when the gas was put on it had 
access into the building Sc coming in 
oontact with a light an explosion 
occurred damaging the building. Sc for 
I I 2 
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Sect. 1. — Negligence: Sub-sect. 1, B. ; sub-sect . 2. 

Sect 2: Sub-sect 1.] 

of the co., in striking the concrete with a pick, 
caused a piece of the concrete to fly up some dis- 
tance & break a plate-glass window upon adjoining 
premises. In an action by the owner of the 
premises t-o recover damages : — Held : the co. 
were_ liable under Gasworks Clauses Act, 1847 
(c. 15), s. 6 which was incorporated in their special 
Act. — Hornby r. Liverpool United Gas Light 
Co. (1883), 47 J. P. 231, D. C. 


Sub-sect. 2. — Arising out op User op Gas. 

See , generally , Negligence. 

81. Escape of gas — Contributory negligence— 
Stop-cock not closed — By occupier on leaving 
house.] — A gas co., supplied a house with gas by 
means of a short pipe from their main, com- 
municating with fittings within the house belonging 
to the owner during his occupation, & also during 
the subsequent occupation of his tenant. There 
was a meter & a stop-cock, of which the key was 
hung by its side within the house, but there was 
no stop-cock between the outside of the house & 
the main. Upon the tenant quitting, he sent 
notice to the co. that he would no longer be liable 
for gas rate. Ten days after he quitted, an 
explosion took place, in consequence of the escape 
of the gas within the house, by which it was much 
injured, & a person going into the house found the 
gas issuing from the pipe above the meter & the 
stop-cock, which had not been turned so as to 
prevent the passage of gas. There was no ground 
to believe that the upper part of the pipe had been 
removed by some dishonest person : — Held : the 
owner could not, on these facts, recover compensa- 
tion for the damage done from the co. in an action 
on the case for negligence, as pltf. was, by his 
omission to close the stop-cock within the house, 
contributory to the mischief, & as there was no 
obligation imposed on the co. by their Act of 
Parliament or the law to place a stop-cock on the 
outside of the house. — Holden v . Liverpool 
New Gas <fc Coke Co. (1840), 3 C. B. 1 ; 15 L. J. 
C. P. 301 ; 7 L. T. O. S. 208 ; 10 Jur. 883 ; 136 
E. R. 1. 

Annotation :— Reid. Ellis r. L. & S. W. Ry. (1857), 2 H. & N. 

82. Failure to close window — To 
prevent gas reaching naked light.]— In an action 


against a gas co. for negligently allowing the escape 
of gas from their main into premises where lights 
were known to be burning ; the case for pltf. being, 
that the gas found entrance through an open 
window nearly level with the trench from the main 
after a hole had been made in the main for the 
insertion of the service pipe : — Held : even if the 
jury thought the gas so entered, it was still a 
question for them whether defts.* men might 
reasonably have foreseen it, & were bound to have 
the window closed. 

To allow a quantity of gas to escape into 
premises where lights are burning was necessarily 
attended with danger of ignition, & must have been 
known to be so ; & those who carry on operations 
dangerous to the public are bound to use all 
reasonable precautions, all the precautions which 
ordinary reason & experience might suggest to 
prevent the danger. It is not enough that they 
do what is usual if the course ordinarily pursued is 
imprudent & careless ; for no one can claim to 
be excused for want of care because others are as 
careless as himself ; on the other hand, in con- 
sidering what is reasonable, it is important to 
consider what is usually done by persons acting in 
a similar business (Oockburn, C.J.). — Blenkiron 
v. Great Central Gas Consumers Co. (1801), 
2 F. <fc F. 437 ; previous proceedings , sub nom. 
Blenkiron v . Great Central Gas Consumers 
Co., Sturgeon v. Great Central Gas Consumers 
Co. (1800), 3 L. T. 317. 

83. Carrying lighted candle.] — 

Defts., a gas co., contracted to supply pltf. with 
a proper service pipe to convey gas from the main 
outside to a meter inside his premises. Gas 
escaped from the pipe laid down under the contract 
into pltf.’s shop. The servant of a gasfltter 
employed by pltf. happened to be at work in 
another room at the time of the escape, & went 
into the shop upon hearing of it with a view of 
finding out its cause. He was carrying a lighted 
candle in his hand, & immediately on entering 
the shop an explosion took place, doing damage 
to pltf.’s stock & premises. On the trial of an 
action against defts. for their breach of contract 
in not supplying a proper service pipe, the jury 
found, first, that the escape of gas was occasioned 
by a defect in the pipe, & that that defect existed 
in the pipe when supplied ; &, secondly, that there 
was negligence on the part of the gas-fitter’s 
servant in carrying a lighted candle. Upon these 
findings : — Held : pltf. was entitled to recover, & 
defts. were not relieved from liability by the 
negligent act of the gasfitter’s servant. — Burrows 
v. March Gas & Coke Co. (1872), L. R. 7 Exch. 


this pltf. brought his action. The 
state of the pipe was known four 
hours before the explosion to the wife 
of the occupier of the house. Deft, 
co. had nothing to do with the fittings 
inside the buildings as they belonged 
to the occupier, & their only duty was 
to see that the pipes were properly 
secured when the meters were taken 
away Sc this they had done: — Held: 

S it f. was not entitled under the evidence 
» recover. — D odge r. Halifax Gas 
Co. (1874), 9 N. S. It. 325.— CAN. 

p. Negligence of independent con- 
tractor — Liability of gas company .) — 
Deft. oo. t acting within their corporate 
powers Sc under statutory powers, 
instructed a contractor to make 
connection with the place of business 
of pltf/s tenant for the supply of 
natural gas thereto. The contractor's 
employees negligently allowed gas to 


escape while constructing a trench for 
the service pipe from defts.’ main line, 
which had been laid along a public 
B troet, thus damaging pltf.’s property : 
— Held : defts. were liable. — Ballkn- 
T{, N ^ r, «9 N T AR1 ° PlPE Line Co. (1908), 
J,2 O. W. It. 273 ; 16 O. L. R. 654.— 
CAN. 

q. Escape of pas from pas main — 
Damage to tramway system.) — A gas 
oo. in laying its mains beneath the 
surface of streets, with the consent 
of the town counoil, laid a high pressure 
main in such a way that it Intersected 
the crown of a disused sewer. It 
appeared that this must have been 
done with the consent of the offioials 
of the council at the time when the 
m a * n was laid. Subsequently the 
council built a new sewer & dosed up 
the ends of the disused sewer. In the 
part which was dosed up there were 
some manholes, but these were also 


closed up Sc cemented. Some three 
weeks after the disused sewer was 
closed np, rails were being laid by a 
tramway co. over the site of the 
disused sewer. In laying those rails 
it was the custom of the tramway oo. 
te employ a system by which iron 
filings were molten on the spot Sc the 
ends of the rails welded by being 
encased in the iron so molten. Whilst 
this process was being carried out, 
under the supervision of workmen 
skilled in the use of the process, an 
explosion took place : — Held : the i 
explosion was due to suoh negligence l 
on the part both of tho town ooundl 1 
Sc the gas company as to make thorn 
liable in damages for expense to Sc 
loss of revenue by the tramway oo. 
in consequence of the explosion. — 
Metropolitan Tramways Co., Ltd. 
v. Cape Town, Town Council (1906), 
23 S. C. 397.— S. AF. 
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00 ; 41 L. J. Ex. 40 ; 20 L. T. 318 ; 30 J. P. 517 ; 
20 W. R. 493, Ex. Ch. 

Annotations Canid. Clark v. Chambers (1878), 3 Q. B. D. 
327. Diftd. Henderson r. Newcastle & Gateshead Gas 
Co. (1893), 37 Sol. Jo. 403. Reid. Lilley v . Doubleday 
(1881), 7 6. B. D. 610: Fie Polemis & Furness, Withy, 
11921 J 3 K. B. 600. Mentd. Sayer v . Hatton (1885), 
Cab. 8c £1. 492 : Mowbray v. Merry weather, [18951 2 
Q. B. 640 ; Weld-Blundell v. Stephens, [19201 A. C. 956. 

84. Tampering with gas plant.] — 

In actions for damages in respect of an accident 
against applt. gas co. it appeared that applts. 
were not occupiers of the premises on which the 
accident had occurred & had no contractual 
relations with pltfs., but that they had installed 
a machine on the premises, & the jury found that 
the accident was caused by an explosion resulting 
from gas emitted, owing to applts.’ negligence, 
through its safety valve direct into the closed 
premises instead of into the open air : — Held : 
the initial negligence having been found against 
applts. in respect of an easy & reasonable pre- 
caution which they were bound to have taken, 
they were liable unless they could show that the 
true cause of the accident was the act of a subse- 
quent conscious volition, c.g., the tampering with 
the machine by third parties. — Dominion Natural 
Das Co., Ltd. v. Collins & Perkins, [1909] A. C. 
640 ; 79 L. J. P. C. 13 ; 101 L. T. 359 ; 25 T. L. It. 
831, P C. 

Annotations : — Consd. Blacker v. Lake & Elliot (1912), 
106 L. T. 533. Reid. Jefferson v. Derbyshire Farmers, 
[1921] 2 K. B. 281. Mentd. White v. Steadman, [1913] 
3 K. B. 340 ; liuoff r. Lon*. [191 6 J 1 K. B. 148 ; Montreal 
City v. Watt & Scott, [1922] 2 A. C. 555. 


85. Failure by company to detect — 

Escape discoverable.] — -A gas co. are bound to keep 
up such a reasonable inspection of their mains & 
pipes as may enable them to detect when there is 
such an escape of gas, by fracture or imperfection 
of pipes, as may lead to danger of an explosion ; 
& if an explosion takes place from a fracture or 
defect which has existed for several days, during 
which time it has also been discoverable, by 
reason of the smell of the escaped gas, & would 
have been discovered by proper inspection, that 
is evidence of negligence on the part of the co. ; 
nor is it enough to relieve them from liability that 
upon notice of the escape they sent a workman 
to repair the defect, who arrived too late to do so. — 
Mose v. Hastings & St. Leonards Gas Go. 
(1804), 4 F. & F. 324. 


86 . .] — Owing to excavations 

made by the Comrs. of Sewers within two feet 
& a-half of a gas main embedded in a highway 
at a depth of ten & a-half inches, one of the 
gas pipes was deprived of support from beneath. 
The weight of traffic above cracked the pipe 
& an escape & accumulation of gas occurred 
for two or three days, resulting in an explosion 
which injured a man passing. The gas co. were 
unaware of the escape of gas, as well as of the 
excavation, of which they had received no notice : 
— Held : the character of the crack in the pipe, 
the length of time the gas was escaping, & the 
absence of any one on behalf of the gas co. at the 
time of the excavation, constituted evidence of 
negligence on their part. — Price v. South Metro- 
politan Gas Co. (1895), 65 L. J. Q. B. 126 ; 12 
T. L. R. 31, D. 0. 

Annotation : — Reid. Charing Cross, West Eud & City 


Electricity Supply Co. r. London Hydraulic Power Co., 

87. No negligence of company.] — Jack- 

son v. Oarshalton Gas Go. (1888), 5 T. L. R. 69. 

88. Through pipe supplied & fixed by 

third party.] — Under Gasworks Glauses Act, 1871 
(c. 41), s. 11, the gas co. are bound to furnish 
& lay any pipe that may be necessary for the 
purpose of giving a supply of gas to the premises. 
When the house was built a service pipe to the 
upper flat was then laid by the owner, & when the 
gas co. were asked to supply gas they were in truth 
asked to supply gas to that pipe. It was not 
necessary to lay any pipe to carry the gas to the 
upper flat, as there was a pipe already laid. The 
connecting pipe to the main was necessary, & 
the gas co. laid a sound pipe & made the con- 
nections properly. Therefore they performed their 
obligations under sect. 11 properly, & they turned 
the gas on properly. There was no duty on them 
to test the service pipe laid by pltf., nor to wait 
& see after the gas was turned on whether it leaked 
or not. Defts. , therefore, are not liable. — Hender- 
son v . Newcastle & Gateshead Gas Go. (1893), 
37 Sol. Jo. 403, C. A. 


Sect. 2.— NUISANCE. 

Sub-sect. 1. — In General. 

See Gasworks Clauses Act, 1847 (c. 15), s. 29 ; 
Gasworks Clauses Act, 1871 (c. 41), s. 9; Public 
Health Act, 1875 (c. 55), s. 68 ; Alkali, etc. Works 
Regulation Act, 1906 (c. 14), Sched. I. ; Notice 
of Accidents Act, 1906 (c. 53), s. 4 ; <fr, generally , 
Nuisance. 

89. Liability of directors of undertaking — For 
acts of superintendent — Ignorance of directors — Of 
methods employed.] — In an indictment against 
a gas co. for a nuisance, in conveying the refuse 
of gas into a great public river, whereby the fish 
were destroyed, & the water was rendered unfit for 
drink, etc., the question for the jury was, whether 
the special acts of the particular co. complained 
of amounted to a nuisance. The circumstance, 
that, by the diminution of fish, a considerable 
number of fishermen were thrown out of employ, 
is not itself sufficient ground to sustain such an 
indictment. The directors were answerable for 
an act done by their superintendent & engineer, 
under a general authority to manage the works, 
though they were personally ignorant of the 
particular plan adopted, & though such plan was 
a departure from the original & understood 
method, which the directors had no reason to 
suppose was discontinued. — R. v. Medley (1834), 
0 G. & P. 292, N. P. 

Annotations : — Reid. It. v. Stannard (1863), 12 W. It. 208 ; 

Tarry r. Ashton (1876), 1 Q. B. D. 314 ; I. It. t?. Cardiff 

Conservative CIud Co. (1894), 58 J. P. 120 ; Sherras v. 

Do Rutzen, [1895] 1 Q. B. 918. 

.] — See, generally , Companies, Yol. X., 

pp. 1151, 1152, Nos. 8138-8148. 

90. Pollution of water — Provisions of private 
Act— Washings from gas works.] — A private Act 
of Parliament, which incorporated a gas co., & 
empowered them to make the necessary works, 


PART V sect 9 fiTTR.cirr*r i against a gas oo. for a nuisance, a plea 

v# ® BCT - z ' SUB-SECT. 1. of justification containing the averment 

r. Defence to action for nuisance — that they are now managing their 

1 tea .. of justification — Vapours am- works carefully, 8c that the vapours 
avoidably arising .] — In an action complained of unavoidably arise, is 


bad, as applying the defence to tho 
time of pleading, Sc not of action 
brought.— Watson v. Toronto City 
GasCo. (1818), 5 U. C. Ik 202.— CAN. 
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Sect, 2. — Nuisance : Subjects. 1 

contained an enactment, that if the co. should at 
any time “ cause or suffer to be conveyed or to 
flow ” into any stream, etc., or place for water, 
within the limits of the Act, any washing produced 
in m alt in g gas, or do any act to the water contained 
in any such stream, etc., or place for water, whereby 
the water therein should be fouled or corrupted, 
then the company should forfeit for every such 
offence £200. The site for the gas-tank was 
selected by an experienced engineer, & the co. 
built it in a proper manner, & with all ordinary 
care & prudence. They knew that mines had 
been worked in the neighbourhood, but did not 
know that any mines had been worked under their 
own lands. After some years the gas-tank 
cracked at the bottom, the washings, produced 
in the process of making gas, escaped, percolated 
underground through the earth, & polluted the 
water in pltf.’s well. The co. then found on 
inquiry, that mines had been worked by strangers 
to them, under part of their land, & close up to 
the tank. The crack in the tank was caused by 
the subsidence of the soil, owing, in all probability, 
to the mining operations : — Held : the co. were 
liable under [the private Act] to the penalty of 
£200 for polluting pltf.’s water by their gas 
washings. — Hipkixs v. Birmingham & Stafford- 
shire Gas Light Co. (1800), 6 D. & N. 250 : 30 
L. J. Ex. 60 ; 158 E. R. 103 ; suit nom. Birming- 
ham & Staffordshire Gas Light Co. v. IIipkins, 
7 Jut. N. S. 213 ; 0 W. R. 168, Ex. Ch. 

Annotation .-—Reid. Millington v. Griffiths (1874), 30 L. T. 65. 

91. Wilful pollution — Omission to 

mitigate evil.] — By Thames Conservancy Act, 
1894 (c. clxxxvii), s. 92, “If any person 

without lawful excuse . . . wilfully causes or 
suffers any washing or other substance produced 
in making or supplying gas or any other offensive 
matter, whether solid or fluid, to flow or pass 
into the Thames or into any tributary . . .** 
he shall for every such offence be liable to a penalty 
not exceeding £20, & to a daily penalty not 
exceeding £10 : — Held : persons were not guilty 
of wilfully suffering offensive matter to pass into 
the Thames by an omission to do something which 
might have mitigated the evil. — High Wycombe 
Corpn. v. Thames Conservators (1898), 78 
L.T. 463; 14 T. L. R. 358, D. C. 

Prescription to pollute.] — See Easements, 

Vol. XIX, pp. 156-158, Nos. 1074-1096. 

.] — See , generally , Public Health, Water 

Supply, Waters & Watercourses. 

92. Withdrawal of support — Subsidence.] — 

A gas co. which was empowered by a private Act, 
conferring no compulsory powers A containing 
no compensation clauses, to purchase by agreement 
certain land as a site for gasworks & to construct 
such works thereon, employed contractors to 
excavate on part of the site so purchased a circular 
tank in which a gasholder was intended to float. 
A subsidence of the adjoining land was caused by 
water & silt drained therefrom in making the 
excavations, & the houses on that land were 
damaged. The co. also proposed to erect on the 
site of the excavations a gasholder of such a height 
as to obstruct the lights of some of the houses. 
The owner of the adjoining land brought an action 
against the co. & the contractors for an injunction 
& damages : — Held : the co. were expressly liable 
under the Gasworks Clauses Act, 1847 (c. 15), & 
1871 (c. 41), for private nuisance occasioned by 


the construction of their works as well as by the 
manufacture of gas ; & although no negligence on 
the part of the contractors in making the excava- 
tions had been shown, the co. & the contractors 
were jointly liable for the damage occasioned to the 
adjoining land & houses ; & an injunction was 
rightly granted against the co. prohibiting them 
erecting a gasholder so as to obstruct the lights of 
the houses.— Jordeson v. Sutton, Southcoates 
& Drypool Gas Co., [1899] 2 Oh. 217 ; 68 L. J. Ch. 
457 ; 80 L. T. 815 ; 63 J. P. 692 ; 15 T. L. R. 
374, 0. A. 

A nnotations : — Folld. Batchellor t\ Tunbridge W ells G as 

Co. (1001), 84 L. T. 766. Retd. Fletcher v, Birkenhead 

Corpn., [1900] 1 K. B. 605 ; English v. Metropolitan 

Water Board, [1907] 1 K. B. 588. Mentd. Goldberg v. 

Liverpool Corpn. (1900), 82 L. T. 362 ; Home & Colonial 

Stores v. Colls (1901 ), 85 L. T. 701 ; Salt Union t>. Brunner, 

Mond, [1906] 2 K. B. 822 ; Fletcher v. Birkenhead Corpn., 

[1907] 1K.B. 205. 

.] — See , generally , Easements, Vol. XIX., 

pp. 163 el seq, 9 & Mines. 

93 . Obstruction of ancient light.] — Jordeson 
r. Sutton, Southcoates & Drypool Gas Co., 
No. 92, ante . 

.)— See, generally , Easements, Vol. XIX., 

pp. 123 et seq. 

Obstruction of prospect or view ,]—Sec 9 generally. 
Easements, Vol. XIX., pp. 180, 181, Nos. 1303- 
1315. 

94 . Discharge of noxious fumes — Damage to 

trees.] — Pltf. was the owner & occupier of a 
dwelling-house & park which adjoined defts.’ 
gasworks. The house was situated at a distance 
of between four hundred & live hundred yards 
from the gasworks. Immediately adjoining defts.’ 
premises was a plantation of trees sixteen yards 
in width & seventy-five yards in length which had 
been planted by pltf. to screen off the gasworks. 
The fumes & smoke from the gasworks were 
carried by the prevailing wind across the plantation 
for a distance of a hundred to two hundred yards 
on to pltf.’s premises & had destroyed & injuriously 
affected them to such an extent that the tops of 
some of the trees were dying whilst others were 
dead. There was no house on pltf.’s property 
within the affected area. In an action brought 
by pltf. for an injunction to restrain defts. from 
carrying on their works so as to cause a nuisance 
or injury to pltf. or his property : — Held : the 
fumes & smoke discharged by defts.* gasworks 
over pltf.’s premises caused a serious, growing, 
A permanent injury to pltf.’s property ; the injury 
being of a continuous nature it was impossible to 
measure the damage thereby occasioned with any 
certainty ; & pltf. was therefore entitled to the 
injunction he asked. 

If the owner of property, be it a house, or a 
garden, or a park, or anything else, not necessarily 
a house or structure at all, is so substantially 
injured in the reasonable enjoyment of his property 
as that he sustains that which is equivalent to a 
legal nuisance, he is entitled to an injunction to 
restrain the continuance of the nuisance 
(Buckley, L.J.). — Wood v, Conway Corpn., 
[1914] 2 Ch. 47 ; 83 L. J. Oh. 498 ; 110 L. T. 917 ; 
78 J. P. 249 ; 12 L. G. R. 571, C. A. 

95. Remedies for nuisance— Injunction — Not If 
nuisance only apprehended.]— Where an injunction 
was sought to restrain defts. from proceeding to 
erect gas works, for which they had commenced the 
buildings, & from making & manufacturing gas 
upon a plot of ground described, alleged by the 
bill to be so near to pltf.’s mansion as to cause 
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serious injury to health & damage to his property ; 
& also from creating the nuisance which would oe 
caused by the establishment of gas works on that 
spot ; & defts. by their affidavits, having stated 
that they had obtained a patent for processes, 
not, however, disclosed, by which a gas factory 
would be rendered no nuisance : — Held: the ct. 
would not grant the injunction until there had 
been actual injury. — Haines v . Taylor (1847), 
2 Ph. 209 ; 9 L. T. O. S. 193 ; 11 Jur. 73 ; 41 
E. R. 922, L. 0. 

Annotations: — Consd. Pattisson v. Gilford (1874), L. R. 18 
Kn.259 ; Hendriks r. Montagu (1881), 17 Ch.D. 638. Reid. 
Soltau v. De Held (1851), 2 Sim. N. S. 133 ; A.-G. & 
Sheffield United Gas Light Co. v. Sheffield Gas Con- 
sumers* Co. (1852), 19 L. T. O. 8. 344 ; Fletcher v. Bealey 

B , 54 L. J. Ch. 424. Mantd. Adstread v. Chapman 
, 15 L. T. O. S. 341 ; A.-G. v. Manchester Corpn., 
11893] 2 Ch. 87. 

96. Prior action at law — Plaintiffs 

rights established.] — A gas co. having erected 
works close to B.’s market garden, & thereby 
injured the vegetation, B. brought an action at 
law, which was referred to an arbitrator, with 
power to direct what was to be done in future, & 
under which reference a sum was awarded to B. 
as damages. The co. having still carried on these 
works with a few alterations not material, B. 
applied to a ct. of equity for an injunction : — 
Held : (1) the award being equivalent to a verdict 
of a jury, pltf. had complied with the condition 
that he should first establish his title at law ; no 
new action was necessary in consequence of an 
alteration in the works, Ct. of Ch. being satisfied 
that the nuisance still substantially existed, & 
therefore B. was entitled to an injunction ; (2 ) the 
injury complained of not being done under the 
authority of the co.’s Act of Parliament, there was 
no remedy under Lands Clauses Act, 1845 (c. 18). — 
Imperial Gas Light & Coke Co. (Directors, 
ETC.) v. Broadbent (1859), 7 H. L. Cas. 000 ; 
29 L. J. Ch. 377 ; 34 L. T. O. S. 1 ; 23 J. P. 075 ; 
5 Jur. N. S. 1319 ; 11 E. R. 239, II. L. ; affg. 
S. O. sub nom . Broadbent v. Imperial Gas Co. 
(1857), 7 De G. M. & G. 430, L. C. 

Annotations : — As to (1) Expld. Clowes r. Staffordshire 
Potteries Waterworks Co. (1872), 8 Ch. App. 125. Consd. 
Shelfer v. City of London Electric Lighting Co., Meux’s 
Brewery Co. v. City of London Electric Lighting Co., 
[1895] 1 Ch. 287. Refd. Re Brogdcn & Llynvi Valley Ry. 
(1860), 9 C. B. N. S. 229 ; Crump v. Lambert (1867), 
17 L. T. 133 ; Cowper r. Latdler, [1903] 2 Ch. 337 ; 
Saunby v. London, Ontario, Water Comrs., [1906] A. C. 
110 ; Price’s Patent Candle Co. v. L. C. C. (1908), 78 
L. J. Ch. 1 ; A.-G. v. Birmingham, Tame, & Rea Drainage 
Board, [1910] 1 Ch. 48 ; Wood v. Conway Corpn., [1914] 
2 Ch. 47 ; Stollmeyer v. Petroleum Development Co., 
[1918] A. C. 498, n. ; Slack v. Leeds Industrial Co-op. 
Soo., [1923] 1 Ch. 431. As to (2) Consd. Ferrar v. City 
of London Sewers Comrs. (1869), L. R. 4 Exch. 227 ; 
Hammersmith & City Ry. v. Brand (1869), L. R. 4 H. L. 
171. Reid. Ware v. Regent’s Canal Co. (1858), 3 De G. & 
J. 212 ; New River Co. t>. Johnson (1860), 2 E. & E. 435 ; 
BagnaU v. L. & N. W. Ry. (1861), 7 li. & N. 423 ; R. v. 
Cheshire Clerk of the Peace (1864), 4 New Rep. 167 ; 
Re Stockport, Timperley & Altringham Ry. (1864), 33 
L. J. Q. B. 251 ; Coo v. Wise (I860), L. R. 1 Q. B. 711 ; 
Dungey v, London Corpn. (1869), 38 L. J. C. P. 298 ; Bed- 
ford v . Dawson (1875), 39 J. P. 804 ; Jordeson v. Sutton, 
Southooates & Drypool Gas Co., [1898] 2 Ch. 614. 
Generally , Mentd. Southampton & Itchin Floating Bridge 
Co. v. Southampton L. B. of Hoalth (1858), 4 Jur. N. S. 
1298: A.-G. v . Cambridge Consumers Gas Co. (1868), 
4 Ch. App. 71. 

97. .] — Wood v. Conway Corpn., 

No. 94, ante. 

See, generally. Injunction. 

98. Under Lands Clauses Act, 1845 (o. 18), 

fi. 68 — When available.] — I mperial Gas Light & 
Coke Go. (Directors, etc.) v. Broadbent, No. 
96, ante . 


Sub-sect. 2. — Under Gasworks Clauses 
Acts. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 21- 
29, 40 ; Gasworks Clauses Act, 1871 (c. 41), s. 9 ; 
Waterworks Clauses Act, 1847 (c. 17), ss. 62-67 ; 
Public Health Act, 1875 (c. 55), s. 68 ; generally , 
Nuisance. 

99. Pollution of water — Gasworks Clauses Act, 
1847 (c. 15), Incorporated in private Act — Penalties 
Imposed by both Acts — Recoverable only under 
Gasworks Clauses Act, 1847 (c. 15).]— By Croydon 
Improvement Act, 1829 (c. lxxiii), s. 27, it is 
enacted that, if the comrs., or any co. or other 
person making or supplying gas within the limits 
of the Act, shall suffer any impure matter to flow 
into any stream, etc., they shall be liable to a 
penalty of £200, to be sued for by any common 
informer, & to a further penalty of £20 a day for 
the continuance of the nuisance after notice, to 
be paid to the informer or the party injured, as 
the justices should think fit. By Gasworks 
Clauses Act, 1847 (c. 15), s. 21, a like penalty is 
imposed upon the undertakers of any gas works 
for the same offence, which penalty is, by sect. 22, 
“ to be recovered by the person into whose water 
such substance shall be conveyed, or whose water 
shall be fouled by any such act : ” & by sect. 23, 
a daily penalty of £20 is imposed on them for the 
continuance of the nuisance after notice, to be 
recovered in like manner : — Held : a gas co. 
established under an Act of Parliament in which 
the provisions of Gasworks Clauses Act, 1847 
(c. 15), are incorporated, are liable to the penalties 
imposed by the Gasworks Clauses Act, 1847 
(c. 15), but not to those imposed by Croydon 
Improvement Act, 1829 (c. lxxiii). — Parry v. 
Croydon Commercial Gas & Coke Co. (1803), 
15 C. B. N. S. 508 ; 3 New Rep. 212 ; 9 L. T 
094 ; 28 J. P. 80 ; 10 Jur. N. S. 172 ; 12 W. R. 
212 ; 143 E. R. 908, Ex. Ch. 

100. Prohibition against — Defences not 
open to offending company.] — Pltfs. were the 
owners & the occupiers of two houses which 
obtained their water supply from a well by means 
of a pipe laid in the main road, & belonging to 
the owners of the houses. Defts. were a gas co. 
incorporated under Acts of Parliament, & owned 
gas mains & pipes which were laid in the same road. 
In an action by pltfs. to restrain the co. from 
polluting the water supply with gas escaping 
from their pipes, which pltfs. alleged to be de- 
fective : — Held: (1) defts. had no statutory 
authority to create a nuisance, & there was a 
nuisance ; as, however, it had ceased after action 
brought, there would be no injunction, but a 
declaration that defts. were not entitled to pollute 
pltfs.’ water. (2) Evidence was inadmissible on 
the following three points raised by defts. : 
(a) That their pipes were well laid, & they had 
a statutory right to do what they did, some escape of 
gas being unavoidable, {b) That pltfs.* water 
pipe was defective, (c) That pltfs.* water supply 
was otherwise unfit for domestic purposes. — 
Batcheller v. Tunbridge Wells Gas Co. 
(1901), 84 L. T. 765 ; 65 J. P. 080 ; 17 T. L. R. 
577 ; 45 Sol. Jo. 577. 

Prescription to pollute.] — See Easements, 

Vol. XIX., pp. 156-158, Nos. 1074-1096. 

.] — See, generally , Public Health ; Water 

Supply ; Waters & Watercourses. 

Remedies.] — See Nos. 95, 96, ante . 
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Sect. 2. — Nuisance: Sub-sect. 3. Part VI. Sects. 


Sub -sect. 3. — Under Lighting and Watching 
Act, 1833. 

See Lighting & Watching Act, 1833 (c. 90), 
ss. 48-54, 63 ; generally , Nuisance. 

101. Pollution of water — Disused well — Non- 
user due to gas contamination — Statutory penalty.] 

— Where noxious matter percolates through the 
soil from gasworks, so as to foul a well, such per- 
colation will render the defendants liable under 
Lighting 6c Watching Act, 1833 (c. 90), which im- 
poses a penalty of £200 on any gas co., “ who shall 
suffer any washings, etc. to be conveyed into any 
well.*’ A well which, on account of its having 
become contaminated, has been disused by the 


owner for several years, Sc has been covered over, 
does not cease to be a well within the Act. Non- 
user, & closing of his own well in consequence of 
its being polluted, even coupled with the accept- 
ance by pltf. of the use of substituted wells of 
defts. is not such an abandonment of the former 
as to alter its character & make it no longer a 
well, nor can any licence to pollute be inferred 
from such a state of facts. — Millington v. 
Griffiths (1874), 30 L. T. 65. 

Annotation : — Mentd. Hulloy v. Silverspring Bloaching Co., 

[1922] 2 Ch. 268. 

Prescription to pollute.] — See Easements, 

Vol. XIX., pp. 156-158, Nos. 1074-1096. 

.] — Sec , generally , Public Health ; Water 

Supply ; Waters & Watercourses. 

Remedies generally.] — See Sub-sect. 1, ante . 


Part VI. — Profits and Accounts. 


Sect. PROFITS. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 30- 
38 ; Gasworks Clauses Act, 1871 (c. 41), ss. 7, 8 ; 
Gas Sc Water Works Facilities Act, 1870 (c. 70) ; 
Companies Clauses Consolidation Act, 1815 (c. 10) ; 
Companies Clauses Act, 1863 (c. 118), Parts I- 

102. Dividends — Reduction of prescribed rate — 
Not pro rata on each class of share — Court will not 
interfere.] — In a gas co. certain shares, by the joint 
effect of the special Act, Sc Gas Works Clauses 
Act, 1847 (c. 15), had £10 as the prescribed 
maximum rate of dividend, & certain other shares 
had, by the special Act, £7 as the maximum 
rate. The profits not being sufficient to pay both 
maximum rates, the co. declared a dividend of £8 
on the first-mentioned shares, 6c £7 on the latter, 
Thereupon the holders of the first shares filed a 
bill for the purpose of having it declared that the 
dividends ought to be in proportion of ten to 
seven. On demurrer to the bill : — Held : there 
was no ground for the interference of the ct. — 
Maughax v. Leamington Priors Gas Co. (1806), 
15 L. T. 437 ; 31 J. P. 237 ; 15 W. R. 333. 

103. Deficiency drawn from con- 
tingent fund — Deficiency in any given year.] — 

Chamberlain v. Worcester New Gaslight Co. 
(1875), Times, June 5. 

104. No reduction where price of gas 

raised — Injunction against company.] — Mason 
v. Ashton Gas Co., No. 105, post. 

Inclusion of Income Tax.] — See, generally , 
Income Tax. 

105. Accumulation of profits — No reduction in 
price of gas — Action for mandamus to reduce — 
Consumers cannot maintain.]— Pltf s., as con- 
sumers, complained that deft. co. had created a 
reserve fund greatly in excess of that authorised 


by their Act, Sc had carried over from year to year 
large undivided profits, thereby avoiding the 
obligation on them to reduce the price of gas. 
At the trial the judge granted a mandamus direct- 
ing defts. to reduce the price of their gas so as to 
exhaust the excess in their reserve fund & un- 
divided profits : — Held : pltfs. were not entitled 
to raise the question as they had no interest in 
it, the shareholders only being interested, & the 
fund could not be ordered by the ct. to be applied 
in reduction of prices. 

If the co. were to raise the price of gas Sc not 
diminish their dividends, the consumers might 
obtain an injunction to restrain the co. from so 
doing (Lopes, L.J.). — Mason v. Ashton Gas Go. 
(1886), 54 L. T. 708 ; 50 J. P. 628 ; 2 T. L. It. 
555, 0. A. 

Examination of account books.] — See 

Sect. 2, 2 wst. 


Sect. 2 . — ACCOUNTS. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 35, 
38; Gasworks Clauses Act, 1871 (c. 41), ss. 35, 
38, Sched. 13 ; Gas Regulation Act, 1920 (c. 28), 
s. 15. 

106. Obligation to supply accounts — Gasworks 
Clauses Act, 1871 (c. 41), s. 35 — Application to 
provisions of special Act.] — Gasworks Clauses 
Act, 1871 (c. 41), s. 35, requires the undertakers 
to fill up 6c forward to the local authority by 
Mar. 25, in each year, an annual statement of 
accounts, made up to the preceding Dec. 31, in 
a certain form, Sc to keep copies of such statement, 
6c to sell same to any appet. A penalty is imposed in 
case they make default in complying with the above 
provisions, Sc for recovery of penalties complaint 


PART VI. SECT. 2. 

V Provision for auditing accounts 
“ tn statute extending powers of com- 


pany .] — Where by an Act extending 
the powers of reap. oo. certain duties 
& obligations were imposed on it lor 
the benefit of its customers, with a 


viow to the reduction of tbo price of 
gas contingent on the amount ox surplus 
net profit, but no pecuniary penalty 
was Imposed for default & no right of 
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is to be made before a justice within six months 
after the commission of the offence. The same 
Act, in sect. 1, says that “ Gasworks Clauses Act, 
1847 (c. 15), & this Act shall be construed together^ 
os one Act ; & the provisions of this Act shall 
be held to repeal & supersede such of the pro- 
visions of that Act as are inconsistent with this 
Act ; ” & in sect. 3 that “ the provisions of this Act 
shall apply to every gas undertaking authorised 
by any special Act hereafter passed.” Applt. 
gas co. by its special Act, passed in 1853, in- 
corporated Gasworks Clauses Act, 1847 (c. 15), 
which, by sect. 49, provides that “ nothing herein 
or in the special Act contained shall be deemed 
to exempt the undertakers from any general Act 
relating to gasworks.” On Mar. 24, 1880, resp. 
made complaint before justices that applts. had 
failed on Mar. 3, 1880, to sell to him a copy of 
the annual statement of accounts made up to 
Dec. 31, 1878. The co. had in fact never made 
up the accounts in the manner prescribed by the 
Act of 1871, nor forwarded any statement to the 
local authority of which a copy could bo made : 
— Held : (1 ) applts. were subject to the provi- 
sions of the Act of 1871, which amended not only 
the Act of 1847, but also every private Act with 
which the Act of 1847 had been incorporated ; 
(2) the complaint was in time. — Dudley Gas 
Co. v. Warmington (1881), 50 L. J. M. 0. 69; 
44 L. T. 475 ; 45 J. P. 649 ; 29 W. R. 680, D. O. 
Annotation .— Distd. Leamington Priors Gas Co. v. Davis 

(1886), 18 Q. B. D. 107. 

107. .] — Leamington Priors Gas 

Co. v. Davis, No. 6, ante . 

108. Gasworks Clauses Act, 1847 
(c. 15), s. 35 — Gas engineer as additional examiner.] 

— The ct. of quarter sessions has no jurisdiction, 
under above sect, of above Act to appoint a gas 
engineer to assist an accountant appointed there- 
under to examine & ascertain the actual state 
& condition of the concerns of the gas co., & where 
such order is made, a writ of certiorari will lie to 
bring up the order to be quashed. — R. r. Brind- 
ley (1885), 54 L. T. 435 ; 50 J. P. 534 ; 2 T. L. R. 
208. 

109. No power to re-cast & 
vary accounts.] — By above sect, above Act, a ct. 
of quarter sessions may, on the petition of two 
gas-rate payers, appoint some accountant, or 
other competent person, to examine & ascertain 
at the expense of the gas co. (the amount of the 
expense to be determined by the ct. ), the actual 
state & condition of the concerns of the co., & to 
make a report thereof to the ct., As power is given 
to the ct. to examine witnesses on oath touching 


the truth of the accounts As the matters therein 
referred to ; A if it appear to the ct. that the 
profits of the co. during the preceding year have 
exceeded the prescribed rate, the ct. has power, 
in case the whole of the reserve fund lias been & 
remains invested, & in case dividends to the 
amount thereinbefore limited have been paid, to 
make an order reducing the price of the gas sup- 
plied by the co. A petition was, under above sect., 
presented to the recorder of Hanley praying him 
to appoint a person to inquire into the actual con- 
dition of the undertaking of the prosecutors, As 
an accountant was appointed. During the inquiry 
he examined not only the accounts of the then 
previous year, but re-opened all the accounts 
of previous years to 1871, As a report based upon 
this inquiry was sent in by him to the recorder. 
It was admitted that the whole of the reserve 
fund was not then As never had been invested, 
As that the prescribed maximum dividend had 
not been paid. The recorder, being of opinion 
that the accounts when amended showed that the 
co. had in point of fact earned enough to pay the 
prescribed maximum dividend Ac to have invested 
Ac kept invested the whole of the reserve fund, 
made an order reducing the price of gas 6d. per 
thousand cubic feet. He further ordered the 
prosecutors to pay £650, the expense of the pro- 
ceedings before the accountant, Ac to pay to the 
petitioners £2,433 6s. 6d., “ their costs of Ac incident 
to the petition.” Upon an application for a writ 
of certiorari to quash the order as being made with- 
out jurisdiction : — Held : the order to reduce the 
price of gas was bad, the power of the recorder 
being absolutley restricted by above sect, to 
cases where the whole of the reserve fund has 
been invested & the prescribed dividend paid ; 
Ac the recorder acted without jurisdiction in 
ordering the costs of the petitioners to be paid 
by the prosecutors. 

The accountant & the recorder had jurisdiction 
to inquire into the accounts of past years for the 
purpose of ascertaining the actual condition of 
the concern ; but senible , that they had no power 
to disallow Ac re-cast them, & by so doing vary 
the accounts of the year into which they were 
inquiring {per Cur.). — R. v . Hanley (Recorder) 
(1887), 19 Q. B. D. 481 ; 56 L. J. M. 0. 125 ; 57 
L. T. 414 ; 52 J. P. 100 ; 30 W. R. 222, D. C. 

110. Power to order reduction 
in price of gas.] — R. v. Hanley (Recorder), 
No. 109, ante . 

111. Costs of examination.] — 

R. v . IIanjey (Recorder), No. 109, ante . 


action given to persons aggrieved, 
provision however being made for its 
accounts being audited by direction of 
the mayor of the corpn. with whose 


assent tho co. was originally 
established: — Held: no individual 
customer had a right of action against 
tho co. for non-compliance with the 


provisions of the Act. — J oiinston & 
Toronto Type Foundry Co. v. 
Consumers* Gas Co. of Toronto, 
[1898] A. C. 447.— CAN. 
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Part VII. — Legal Procedure. 


Sect. 1 .— IN GENERAL. 

Contents of summons on warrant.] — See Gas- 
works Clauses Act, 1871 (c. 41), ss. 42, 43. 

Disqualification of Justices.] — See Gasworks 
Clauses Act, 1871 (c. 41), s. 40. 

Service of notices.]— See Gasworks Clauses Act, 
1871 (c. 41), s. 45. 


Sect. 2.— PENALTIES. 

Sub-sect. 1. — In General. 

See, generally , Gasworks Clauses Act, 1847 
(c. 15); Gasworks Clauses Act, 1871 (c. 41); 
Railways Clauses Act, 1845 (c. 20), ss. 140-1(50, 
as amended by Summary Jurisdiction Acts, 1848 
(c. 43) ; 1879 (c. 49) ; 1884 (c. 43). 

Penalties for false evidence.] — See , now, Perjury 
Act, 1911 (c. 0), ss. 1, 17, Sched. 

Penalties not cumulative.] — See Gasworks 
Clauses Act, 1871 (c. 41), s. 36. 

In Metropolitan Police area.] — See Part VIII., 
Sect. 0, post. 


Sub-sect. 2. — Particular Penalties. 

Failure to keep copies of special Act.] — See Gas- 
works Clauses Act, 1847 (c. 16), s. 46, & Part I., 
Sect. 4, ante. 

Improper breaking up of streets.] — Sec Gas- 
works Clauses Act, 1847 (c. 15), ss. 11, 12, 40, & 
Part II., Soct. 2, sub-sect. 2 B., ante. 

Failure to supply gas.J — See Gasworks Clauses 
Act, 1871 (c. 41), s. 30, & Part III., Sect. 2, sub- 
sect. 1, ante. 


Meters — Prevention of inspection of.] — See Gas- 
works Clauses Act, 1871 (c. 41), s. 21, & Part III., 
Sect. 2, sub-sect. 2, ante. 

Use of unstamped meters.] — See Sale of 

Gas Act, 1859 (c. 06), ss. 17, 18, & Part III., 
Sect. 5, sub-sect. 2, ante . 

Improper stamping.] — See Sale of Gas Act, 

1859 (c. 06), ss. 11, 14, 15, & Part III., Sect. 5, 
sub-sect. 2, ante . 

Recovery of gas charges.] — See Gasworks 
Clauses Act, 1871 (c. 41), s. 40, & Part III., Sect. 2, 
sub -sect. 5, ante. 

Testing quality & pressure of gas — Obstruction of 
facilities for.] — See Gasworks Clauses Act, 1871 
(c. 41), s. 34, & Part III., Sect. 6, ante. 

Waste of gas & damage to property.] — See Gas- 
works Clauses Act, 1847 (c. 15), ss. 18-20, & 
Part IV., Sects. 1, 2, ante 

Malicious breach of contract — By employees of 
undertakers.] — See Conspiracy & Protection of 
Property Act, 1875 (c. 80), ss. 4, 5, & Part III., 
Sect. 7, ante. 

Fouling water.] — See Gasworks Clauses Act, 
1847 (c. 15), ss. 21-23, 24, 40 ; Lighting & Watch- 
ing Act, 1883 (c. 90), ss. 50, 52, 63, & Part V., 
Sect. 2, ante. 

Escape of gas.] — See Gasworks Clauses Act, 
1847 (c. 15), ss. 24, 40 ; Lighting & Watching 
Act, 1833 (c. 90), s. 48, & Part V., Sect. 1, sub- 
sect. 2, ante. 

Refusal to produce books — By undertakers.] — 

See Gasworks Clauses Act, 1847 (c. 15) s. 37, & 
Part VI., Sect. 2, ante. 

Failure to keep annual accounts.] — See Gas- 
works Clauses Act, 1847 (c. 15), s. 38 ; Gas- 
works Clauses Act, 1871 (c. 41), s. 38, & Part VI., 
Sect. 2, ante. 


PART VII. SECT. 2, SUB-SECT. 1. 

t. Omission to post up certificate 
of testing .] — Tho penalties provided 
for by Gas Inspection Act, R. S. C., 
1906 (c. 87), ss. 69, 60, for failure to 


procure & post up tho certificates of 
tests required by sect. 44 & for soiling 
gas before connections have been made 
with the testing plaoe, etc., are not 
incurred when sect. 44 has not become 


operative by notification to the under- 
taker of tho prescribing of a testing 
plaoe. — Carberky Gas Co. v. Hallett 
(1908). 8 W. L. R. 119 ; 17 Man. L R. 
525.— CAN. 
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Part VIII. — Gas Supply in the Metropolis. 


Sect. 1.— IN GENERAL. 

See Metropolis Management Act, 1855 (c. 120) ; 
Metropolis Gas Act, 1800 (c. 125) ; Metropolis Gas 
Act, 1801 (c. 70) ; Gasworks Clauses Act, 1847 
(c. 15); Gasworks Clauses Act, 1871 (c. 41); 
London Gas Act, 1808 (c. cxxv) ; Gaslight & Coke 
& other Gas Companies Acts Amendment Act, 
1880 (c. clxxxi) ; Metropolis Gas (Prepayment 
Meter) Act, 1900 (c. cclxxii) ; London Gas Act, 
1905 (c. civ). 

112. Obligation to light streets — Parish vestry — 
Metropolis Management Act, 1855 (c. 120).] — 
A co. built Vauxhall Bridge under a local Act 
by which they were empowered to make, amongst 
others, a road leading to the bridge in the parish 
of Lambeth &> county of Surrey, & they were 
required to put up lamp-posts & lamps on the 
road & bridge, & to keep the road & bridge lighted 
under pain of being indicted if in default ; half 
the bridge was to be deemed to be in the parish 
of Lambeth & county of Surrey, but not to be 
deemed a county bridge as to subject the county 
or parish to the repairs of the bridge or road. 
By a subsequent local Act certain comrs. were 
empowered to cause, amongst others, the road to 
the middle of Vauxhall Bridge to be kept pro- 
perly lighted, & it was lawful for them to keep 
lighted such streets as they might think proper ; 

& the “ present lamps & posts in the streets 
within their jurisdiction, & which shall or may 
hereafter be erected or fixed,” were vested in the 
comrs. : — Held : the obligation to light the road 
& half the bridge & the property in the lamps 
were transferred from the co. to the comrs., & 
from them to the vestry of the parish of Lambeth 
by Metropolis Management Act, 1855 (c. 120), 
ss. 90, 130, 250. 

Qu, : whether, if the obligation & property had 
not been transferred from the co. to the comrs., 
they would not have been transferred to the 
vestry from the co. under sect. 90. — It. v. Lam- 
beth Vestry (1802), 3 B. & S. 1 ; 31 L. J. Q. B. 
252 ; 6 L. T. 044 ; 20 J. P. 597 ; 9 Jur. N. S. 
48 ; 122 E. R. 1. 

113. Restriction on public supply companies — 
Metropolis Gas Act, 1860 (c. 125) — Supply not to 
public — Railway companies & railway hotels.] — 

The purport of sect. 54 of above Act, is to protect 
the rights of such cos. or persons who, previously 
to the passing of above Act, manufactured & 
supplied gas to others than the “ public.” 

Semble : railway cos. & hotels in connection 
with them, do not constitute the “ public ” within 
the sect. — Imperial Gaslight & Coke Oo. v. 
West London Junction Gas Oo. (1800), 15 L. T. 
00 ; 14 W. R. 1019 ; affd. (1807), 50 L. J. Ch. 
862, n., L. JJ. 

Annotations : — O. Gas Light & Coke Co. v. South Metro- 
politan Gas Co. (1889), 62 L. J. Ch. 123. Reid. Pudsey 

Coal Gas Co. v. Bradford Corpn. (1873), 21 W. R. 282. 

114. Supply meter on customer’s 

property.] — Upon the true construction of sect. 0 
of above Act, a gas co. is prohibited from furnish* 
ing to a customer a supply of gas for the purpose 
of consumption by him within a district assigned 


to another co., notwithstanding that the meter 
through which the supply passes is on a part of 
the customer’s property which is within the dis- 
trict. — G ab Light & Coke Oo. t;. South Metro- 
politan Gas Co. (1889), 02 L. J. Ch. 123 ; 02 
L. T. 120 ; 54 J. P. 373 ; 5 T. L. R. 731, H. L. 

Annotations : — Consd. A.-G. v. West Gloucestershire Water 
Co., [1909] 1 Ch. 636. Mentd. A.-G. r. Metropolitan 
Electric Supply Co. (1905), 74 L. J. Ch. 384. 

Gasworks Clauses Acts, 1847 (e. 15), & 1871 
(c. 41) — Construed as one Act — Effect on Metro- 
polis Gas Act, 1800 (c. 125).] — See Nos. 4, 7, ante . 


Sect. 2. — LAYING OF PIPES. 

See Gasworks Clauses Act, 1847 (c. 15), s. 47 ; 
Metropolitan Paving Act, 1817 (e. xxix), ss. IS- 
IS, 18, 19, 22 ; Metropolis Management Act, 1855 
(c. 120), ss. 109-115, 247 ; Metropolis Manage- 
ment Amendment Act, 1802 (c. 102), s. 82 ; 
Metropolis Gas Act, 1800 (c. 125), ss. 40, 49, 
50, 54 ; Metropolis Gas Act, 1801 (c. 79) ; London 
Government*Act, 1899 (c. 14), &, generally, Part II., 
Sect. 2, sub-sect. 2, B., ante . 

115. Reinstatement of street — Liability of gas 
company — Reinstatement undertaken by local 
authority — Work negligently done.]— Cressy v. 
South Metropolitan Gas Co., No. 78, ante . 

116. Liability for additional 

expense.] — Commercial Gas Co. v . Poplar 
Borough Council, No. 25, ante . 

117. Resolution by local 

authority.] — By Gasworks Clauses Act, 1847 
(c. 15), s. 10, a gas co. which breaks open the 
surface of a street is bound to reinstate it. By 
Metropolis Management Act, 1855 (c. 120), s. 114, 
a local authority may do work of reinstatement 
themselves instead of permitting the gas co. to 
do it. A borough council in the metropolis, pur- 
porting to act under that sect., passed a resolution 
that they would in all cases where any pavement 
was opened by a gas co. in their borough do the 
work of reinstatement themselves. Subsequently 
a gas co. having opened the pavement of a street 
& finished laying their pipes, gave notice to the 
council that reinstatement was necessary : — Held : 
the resolution did not, upon the mere expiry of 
a reasonable time after receipt of the notice, 
ipso facto release the co. from the duty imposed 
by Gasworks Clauses Act, 1847 (c. 15). To effect 
such a release it was necessary that the council 
should dismiss the co. from the control of the 
reinstatement & in fact take charge of the work 
themselves. — Brame v . Commercial Gas Co., 
[1914] 3 K. B. 1181 ; 84 L. J. K. B. 570 ; 12 
L. G. R. 1270 ; 8vb nom. Braine v. Commercial 
Gas Co., Ill L. T. 1099 ; 79 J. P. 55, I>. 0. 

Annotation -Reid. Thompson v, Bradford Corpn. & 

Tinsley (1915), 79 J. P. 364. 

— See, generally, Part II., Sect. 2, 
sect. 2, B. (b), iv., ante. 
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Sect. 3. — NUISANCES AND CONTAMINATION OF 
WATER SUPPLY. 

See Gasworks Glauses Act, 1847 (c. 15), ss. 21- 
20 ; Metropolis Gas Act, 1800 (c. 125), ss. 45-52, 

55 ; Gasworks Clauses Act, 1871 (c. 41), s, 9; 

Public Health (London) Act, 1891 (c. 70), ss. 52, 

53 ; Metropolis Water Act, 1902 (c. 41), s. 3; 

&, generally , Part V., Sect. 2, ante, 

118. Prohibition against nuisance — Requisite 
purity of gas unobtainable — Without commission 
of nuisance — Injunction.] — By an Act of Parlia- 
ment reciting that under a former Act incor- 
porating Gas Works Clauses Act, 1847 (c. 15), a 
gas co. was under obligation to supply gas, the co. 
was authorised to buy certain specified lands 
adapted for the purpose, the mode of supply was 
prescribed, & the gas was to be of a certain purity ; 
but by this Act & Gas Works Clauses Act, 1847 
(c. 15), it was provided that nothing in those 
Acts contained should prevent the co. from being 
liable to legal proceedings in consequence of making 
the gas : — Held : the co. was not justified in 
causing a nuisance even if the gas could not be 
made of the requisite purity without so doing ; 
it was not shown that by greater care & expense 
the nuisance might be avoided. 

Qu. : on the construction of the Acts, whether 
the co. was under an obligation to supply gas. — 
A.-G. v. Gas Light & Coke Co. (1877), 7 Oh. D. 
217 ; 47 L. .T. Oh. 534 ; 37 L. T. 740 ; 42 J. P. 
391 ; 20 W. K. 125. 

Annotations ; — Reid. Hill v. Metropolitan Asylum District 
Manage i*s (1879), 4Q.D.D.433; Harrison v. Southwark & 
Vauxhall Water Co., [1891] 2 Ch. 409; Shelter v. City 
of London Electric Lighting Co., Meux’s Brewery Co. v. 
City of London Electric Lighting Co., [1895] 1 Ch. 287 ; 
Jordeson v. Sutton, Southcoates & Drypool Gus Co., 
[1898] 2 Ch. 014. 


Sect. 4.— SUPPLY OF GAS. 

Sec Metropolis Gas Act, 1800 (c. 125), ss. 14- 
23, 39 ; Gasworks Clauses Act, 1847 (c. 15), ss. 15, 
10 ; Gasworks Clauses Act, 1871 (c. 41), ss. 11, 
13-27, 39-41, &, generally , Part III., ante, 

119. Price of gas — Provisions in private Act — 
— & Metropolis Gas Act, 1860 (c. 125) — Inconsistent 
provisions.] — A clause in a private Act of Parlia- 
ment which is quite inconsistent with a clause 
in a subsequent public Act dealing with the same 
subject is thereby repealed. A gas co. were by 
their act of incorporation restricted to a charge 
of 4s. per thousand cubic feet. By a subsequent 
public Act, Metropolis Gas Act, 1800 (c. 125), 
for the supply of gas to the metropolis, an in- 
creased standard of purity & illuminating power 
was required from the cos. electing “ to adopt 
the provisions of that Act as to price, purity, & 
illuminating power,’* & an increased charge 
allowed to be made by them : — Held : the co. 
were no longer subject to the restriction as to 
price contained in the private Act. — Great 
Central Gas Consumers Co. v, Clarke (1803), 
13 C. B. N. S. 838 ; 32 L J. 0. P. 41 ; 11 W. B. 
123 ; 143 E. B. 331 ; sub nom, Clarke v. Great 
Central Gas Consumers Co., 1 New Bep. 127, 
Ex. Oh. 

Annotation Mentd. Thorpe v, Adams (1870), 40 L. J. M. C. 

52* 

120. .] — Pltfs. were one of 
the gas cos. included in Metropolis Gas Act, 1800 


(c. 125), & under sect. 30, they had elected to 
adopt its provisions. In 1868, City of London Gas 
Act, 1868 (c. exxv), & Gaslight & Coke Companies* 
Act, 1868 (c. evi), two local Acts, received the 
royal assent on the same day. By the former of 
these two Acts, certain provisions in the Act 
of 1860, concerning the purity & illuminating 
power of gas, were repealed, & others were enacted 
in their stead. By the latter of these two Acts, 
which was an Act promoted by pltfs., it was 
enacted that pltfs.* co. should be & continue sub- 
ject to the powers & provisions of Metropolis Gas 
Act, 1800 (c. 125), as if this Act were not passed, 
so far as the same were not varied by this Act ; 
& that nothing in this Act contained should exempt 
pltfs.* co. or their gasworks from the provisions 
of Metropolis Gas Act, 1800 (c. 125). It was 
also enacted that if the former of these two Acts 
Bhould pass into law in that session, then pltfs.* 
co. & their undertaking Bhould be subject to the 
provisions of City of London Gas Act, 1868 
(c. exxv) : — Held : in an action to recover the 
price of gas supplied to defts., the amount of 
which depended upon whether pltfs. were bound 
by the provisions of Metropolis Gas Act, 1860 
(c. 125), repealed by City of London Gas Act, 
1868 (c. exxv), pltfs. were, by the terms of their 
Act of 1868, subject to all restrictions imposed 
upon them for the benefit of the public by both 
Metropolis Gas Act, 1860 (c. 125), & City of 
London Gas Act, 1808 (c. exxv). — Gas Light & 
Coke Co. v. St. George, Hanover Square Vestry 
(1 S73), 42 L. J. Q. B. 50 ; 28 L. T. 281, Ex. Oh. 

121. Refusal of supply.] — Commercial Gas Co. 
v, Scott, No. 4, ante, 

122. Notice requesting supply — Length of notice 
required.]— South Metropolitan Gas Light & 
Coke Co. v. Noakes, No. 7, ante. 


Sect. 5.— PRESSURE. ILLUMINATING POWER 
AND PURITY. 

See Metropolis Gas Act, 1860 (c. 125), s. 24 ; 
Gas Reputation Act, 1920 (c. 28), ss. 1-10, 18, &, 
generally , Part III., Sect. 6, ante. 

123. Chief gas examiner — Appeal to — Discretion 
as to hearing counsel — Gas Companies Acts Amend- 
ment Act, 1880 (c. clxxxi), s. 12.] — The chief g:as 
examiner of the metropolitan district has a dis- 
cretion as to whether he will or will not hear 
counsel upon an appeal to him under above sect. 
— B. v . Williamson (1890), 59 L. J. Q. B. 493 ; 
63 L. T. 270 ; 55 J. P. 101 ; 38 W. R. 769, D. C. 

Annotation : — Dbtd. R. v. St. Mary Abbott’s, Kensington 
Assmt. Com. (1891), 64 L. T. 240. 

124. Judicial jurisdiction — Reception of 
evidence — In absence of necessary parties.] — The 

report [of the chief gas examiner] is virtually a 
judgment. It is provided by statute that such 
report is final & is a basis for future proceeding. 
Being a judicial proceeding the rule that no 
evidence shall be received on behalf of one party 
in the absence of the other applies (Cave, J.). — 
B. v. London County Council, Ex p. Com- 
mercial Gas Co. (1895), 11 T. L. B. 337, D. C. 

125. Testing gas — Provision for daily testing — 
“ Daily M includes Sunday — Gas Companies Amend- 
ment Act, 1880 (e. clxxxi), s. 7.] — By the South 
Metropolitan Gas Co.*s special Acts of 1809 & 
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1870 provision was made for the public testing 
of the quality of the gas supplied by them to their 
customers. The mode of testing & the situation 
& number of the testing places, which were to be 
provided by the co. & to be under the control of 
the Metropolitan Board of Works, whose powers 
subsequently became vested in pltfs., the London 
County Council, were to be prescribed by gas 
referees appointed by the Board of Trade, & 
44 daily ” testings were to be made by gas ex- 
aminers appointed by the Metropolitan Board. 
Similar provisions were contained in the special 
Acts of the other metropolitan gas cos. By ari 
Act passed in 1880, which was applicable to all 
the metropolitan gas cos., the provisions as to 
“ daily ” testings were substantially re-enacted by 
a sect, which provided that a gas examiner should, 
at each testing place, “ make daily ” such number 
of tests as the gas referees should prescribe. Other 
sects, gave the Metropolitan Board, as “ the con- 
trolling authority,” the control & management 
of the testing places. There was also a provi- 
sion in the Act of 1809, which was to be read with 
the Act of 1880, defining “ day ” as twenty-four 
hours, beginning at nine o’clock in the forenoon 
of one day & ending at nine o’clock in the fore- 
noon of the next. The practice under these Acts 
until 1902 had been to test on week-days only : 
— Held : (1) the word 44 daily ” in the Act of 1880 
must be construed literally, as including Sundays, 


& the previous practice under that & the earlier 
Acts was not sufficient to justify the ct. in depart- 
ing from that literal construction ; &, accord- 
ingly, the gas examiners appointed by the London 
County Council were entitled to test on Sundays 
the gas supplied by the co. ; (2) the London 
County Council, as the body entrusted by Parlia- 
ment with the control & management of the test- 
ing places provided by the co., were proper pltfs. 
m an action for an injunction to restrain the co. 
from preventing the gas examiners from making 
tests on Sundays ; &, therefore, it was not neces- 
sary that the action should be brought by the 
Attorney- General. — London County Council v. 
South Metropolitan Gas Co., [1904] 1 Ch. 70 ; 
73 L. J. Ch. 130 ; 89 L. T. 018 ; 08 J. P. 5 ; 52 
W. R. 101 ; 20 T. L. R. 83 ; 48 Sol. Jo. 99 ; 
2 L. G. R. 101, C. A. 

126. Prevention of test — Proceedings to 

restrain — Proper person to commence.] — London 
County Council v. South Metropolitan Gas 
Co., No. 125, ante. 


Sect. 6.- PENALTIES. 

See Metropolis Gas Act, 1800 (c. 125), ss. 40, 
47, 53 ; Metropolitan Police Courts Act, 1839 
(»'• 71 ). 
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See Public Health Act, 1875 (c. 55), ss. 161, 
102 ; Lands Clauses Consolidation Act, 1845 
(c. 18) ; Lands Clauses Consolidation Act, 1809 
(c. 18) ; Arbitration Act, 1889 (c. 49) ; Cos. Act, 
1908 (c. 09). 

127. Agreement for sale — Whether goodwill 
included.] — It appears to us as it did to the cts. 
below, that the terms of the agreement are con- 
clusive against applts.’ claim to receive compensa- 
tion for the franchise & goodwill. The general 
word “ property ” on which applts.’ argument 
turned is limited, as are the other substantives 
with which it is coupled, viz., 44 works,” 44 plant,” 
& 41 appliances,” by the words which follow, 
“ used for light, heat, & power purposes.” It is 
impossible to suppose that the ideas of franchise 
& goodwill were meant to be included in that 
description, which is one of physical objects. 
But the matter is made still clearer by what 
follows. Art. 15 of the agreement shows the true 
position which the franchise held in the concep- 
tion of the parties, for under it, in the event of 
the corpn. taking over the works, under the agree- 
ment, “ all their franchises ” were to be 

surrendered to the corpn. (Lord Macnaghten). 


— Kingston Ltght, Heat & Power Co. v. 
Kingston Corpn. (1904), 20 T. L. R. 448, P. C. 

128. Sale of going concern.] — A $as 

co. supplied gas in a district, a proportion of which 
was not within their statutory limits of supply. 
By an agreement made between the gas co. & the 
urban district council of the district outside the 
limits of supply it was agreed that the co. should 
sell & the council should purchase all & singular 
the works, pipes, mains, meters & other gas 
apparatus, & all other the real & personal pro- 
erty, if any, & all effects of the co. of whatsoever 
ind laid down or situate within the district, 
freed & discharged, as between the co. & the 
council, from all debts, outgoings & liabilities & all 
easements, rights, powers, authorities & privi- 
leges, if any, enjoyed or exercisable by the co., 
at a price to be agreed upon or in default of 
agreement, to be determined by arbitration. The 
agreement further provided that in the case of 
arbitration & in the event of the council not 
continuing to take a supply of gas in bulk from the 
co. the arbitrators should take into consideration 
in fixing the purchase-money the value of any 
mains or pipes laid down by the co. outside the 


PART IX. 

a. Compulsory acquisition — Purchase 
as going concern.] — On the true 
construction of Perth Gas Co.’s Act, 
1886. s. 50, in the absence of an express 
provision to the contrary, the trans- 
action which it contemplates is the sale 
& transfer with the consent of the 
incumbrancers to resps. of applts.* 


commercial undertaking as a going 
conoern ; not only of the physical 
apparatus by which they carry on their 
business, but also of their statutory 
powers : & that the whole must be 
included in the calculation of the 

E urchase -money. — P erth Gas Co., 
td. v. Perth Corpn., [19111 A. C. 
506.— AUS. 

b. .] — On the true con- 


struction of New Zealand Hamilton 
Gas Works Act, 1895, b. 46, the price 
to be paid for the gas-works & plant 
should be the commercial value thereof 
as a going concern, & not merely their 
structural value. — Hamilton Gas Go., 
Ltd. v . Hamilton Corpn., [1910J 
A. C. 300.— N.Z. 

e. Agreement for sale — Non-in- 
clusion in deed — Of reservation in 
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district of the urban council for the purpose of 
supplying gas within the district of the urban 
council, which by reason of the sale would be 
rendered useles to the co. By a second agreement, 
terminable upon twelve months’ notice, it was 
agreed that the council should take a supply of 
gas in bulk from the co. : — Held: (1) the pur- 
chase-money was to be assessed on the basis that 
the sale was a sale of a part of the gas co.’s under- 
taking as a going concern, including goodwill ; 
(2) the arbitrator should take into consideration 
the contingency of the district council not con- 
tinuing to take a supply of gas from the co., & 
should assess compensation in respect of the mains 
Sc pipes outside the district of the council pro- 
vided by the co. for supplying gas within such 
district upon that basis. — Re Hucknall-under- 
Huthwaite Urban District Council Sc South 
Normanton, Blackwell Sc Hucknall-under 
Huthwaite Gas Co., I/td. (1905), 69 J. P. 629 ; 
3 L. G. B. 704, C. A. 

129. Compensation — Mains & pipes- 
No longer put to original use.] — Re Hucknall- 
und er-Huthwaite Urban District Council & 
South Normanton, Blackwell & Hucknall- 
under-Huthwaite Gas Co., Ltd., No. 128, 
ante . 

130. Arbitration — Scale of costs — Juris- 
diction to review taxation.] — By an agreement, 
confirmed by a private Act, a district council 
agreed to purchase, the undertaking of a gas co. 
at a price to be fixed by arbitration, & it was pro- 
vided that the agreement should be “ deemed 
a ‘ submission ’ within the meaning of Arbitra- 
tion Act, 1899 (c. 49).” The council also agreed 
to pay “ all the costs, charges, & expenses of the 
co. preliminary Sc incidental to the negotiation 
for the sale Sc the arbitration, the same to be taxed 
in case the parties differ.” An award was made 
which did not deal with costs. The costs were 
taxed by a master, who allowed costs upon a 
scale lower than the scale as between solicitor & 
client. A judge at chambers ordered a review of 
taxation : — Held : there was jurisdiction to review 
the taxation of the master ; Sc the co. was entitled 
to costs as between solicitor Sc client. — Malvern 


Urban District Council r. Malvern Link Gas 
Co. (1900), 83 L. T. 320, 0. A. 

181. Compulsory acquisition — Compensation — 
Severance of mains, pipes & works.] — The pre- 
decessors of the B. Corpn. purchased a gas under- 
taking under the powers of a special Act of 1877, 
which provided that the limits of the Act should 
include ( inter alia) the township of W., provided 
that nothing in the Act should prejudice any 
application by any sanitary authority formed for 
or to include that township for parliamentary 
powers to supply the township with gas, Sc that if 
such powers were granted, the predecessors of 
the Corpn. should sell, Sc the sanitary authority 
should purchase all mains, pipes, Sc other works 
within the township at the price to be fixed in 
default of agreement by arbitration. By a special 
Act of 1906, the W. Urban District Council were 
empowered to supply gas in their district. Sect. 
9(1) of the Act provided, that the Corpn. should 
sell, Sc the Council should purchase all the mains, 
pipes, Sc other works within the district, Sc that 
upon the completion of the purchase all rights 
of the Corporation to supply gas within the dis- 
trict should cease. By Sect. 9 (2), it was pro- 
vided that the sale should be for such “ price Sc 
consideration ” as should be agreed upon, or, 
failing agreement, as should be determined by 
arbitration in accordance with the provisions of 
the Lands Clauses Acts with reference to the 
taking of lands otherwise than be agreement Sc 
that in the construction of the provisions, the 
expression “ lands ” should mean the mains, 
pipes, Sc other works aforesaid ” : — Held : the 
Corpn. were not entitled to compensation (a) for 
severance of the mines, pipes, Sc works ; (6) for 
loss of revenue caused by the cessation of their 
power to supply gas within the district. — Re 
WOLST ANTON UNITED URBAN DISTRICT COUNCIL 

& Burslem Corpn. (1907), 72 J. P. 28 ; 0 L. G. R. 
523. 

132. Loss of revenue .] — Re Wol- 

stanton United Urban District Council Sc 
Burslem Corpn., No. 131, ante . 

.] — See, generally , Compulsory Pur- 
chase of Land, Vol. XI., pp. 122 et aeq . 


agreement.] — C., by agreement of 
Apr. 6, 1891, agreed to sell to the E. Co., 
all his gas grants, leases, etc., the co. 
agreeing, among other things, to 
4 4 reserve gas enough to supply the 
lant now operated or to be operated 
y them on said property.** On 
Apr. 20, a deed was executed Sc 
delivered to the co. transferring all tho 


leases & property specified in the 
agreement, but containing no reserva- 
tion in favour of C. such as was con- 
tained therein. Tho E. Co. in 1894, 
assigned the property transferred by 
the deed to the P. Co., who immediately 
cut off from the works of C. tho supply 
of gas, & an action was brought to 
prevent Buch interference : — II dd : as 


the oontraot between the parties was 
embodied in the deed subsequently 
oxecutod the rights of the parties wer- 
to be determined by the latter instrue 
ment, & as it contained no reservation 
in favour of C. his action oould not bo 
maintained. — Carroll v. Provincial 
Natural Gas & Fuk l Co. (1896), 2d 
S C. II. 181.— CAN. 
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Part X. — Undertakings without Statutory Powers. 


183. Interference with streets or highways— 
Indictable miisanoe.] — A joint stock co. established 
by deed for the purpose of supplying a town with 
gas cannot justify the breaking up of the public 
streets for the purpose of laying down their main 
pipes on the ground that they have obtained 
the permission of the surveyor of highways, or 
of the local comrs. for lighting the town, or on the 
ground that the act is necessary for the more 
convenient enjoyment of the adjoining houses ; 

6 they are liable to an indictment for the nuisance. 
— R. v . Sheffield Gas Consumers Co. (1853), 
1 C. L. R. 916 ; 21 L. T. O. S. 153 ; 18 Jur. 148, n. ; 
17 J. P. Jo. 371. 

Annotations : — Reid. Ellis v. Sheffield Oas Consumers Co. 

(1853), 22 L. T. O. S. 84 ; It. v. Longton Gas Co. (1860), 

6 Jur. N. S. 601 ; Preston Corpn. v. Fullwood L. B. (1885), 

53 L. T. 718. 

134. .] — It is an indictable nuisance 

to obstruct or to employ others to obstruct a 
public highway or footway, by placing earth & 
bricks thereon, taking up the pavement & opening 
trenches for the purpose of laying down service 
pipes for the supply of gas from public mains 
to private houses, unless those who do or autho- 
rise such acts have parliamentary powers for the 
purpose. Such acts cannot be justified by the 
occupiers of the houses as an exercise of the right 
of every householder, to make such a temporary 
obstruction of a highway or footway as may be 
necessarily incident to the enjoyment of his pro- 
perty. — R. v. Longton Gas Co. (1860), 2 E. & E. 
051 ; 29 L. J. M. C. 118 ; 2 L. T. 14 ; 24 J. P. 
214 ; 8 Jur. N. S. 601 ; 8 Cox, C. C. 317 ; 121 
E. R. 244 ; sub nom . It. v . Knight, 8 W. R. 293. 
Annotations: — Consd. A.-G. v. Cambridge Consumers Gas 

Co. (1868), 4 Ch. App. 71. Reid. It. v. Train (1862), 2 

B. & S. 640 ; Preston Corpn. v. Fullwood L. B. (1885), 

53 L. T. 718. 

135. Injunction to restrain.] — A co. was 

incorporated by Act of Parliament for supplying 
the town of S. with gas. Afterwards a joint 
stock co., registered under 7 & 8 Viet. c. 1 10, was 
formed for the same purpose, &, with the per- 
mission of the board of surveyors of highways 
of S. commenced to break up the streets for the 
purpose of laying down their pipes. Upon 
information & bill by the former co. against the 
joint stock co., charging a public nuisance & 
private damage, the ct. refused to restrain the 
latter co. from proceeding with their works, 
upon the ground that the damage was trivial & 
temporary. 

Qu. : whether the legislature, by not placing 
gas cos. within the exception of 7 & 8 Viet. c. 110, 
s. 2, contemplated that gas cos., incorporated 
under the provisions of that Act, might lawfully, 
with the permission of the board of surveyors 
of highways, & other local authorities, break 
up streets & highways, for the purpose of laying 
down their pipes. — A.-G. v. Sheffield Gas Con- 
sumers Co. (1853), 3 De G. M. & G. 304 ; 
22 L. J. Ch. 811 ; 21 L. T. O. S. 49 ; 17 Jur. 077 ; 
1 W. R. 185 ; 43 E. R. 119 ; sub nom . Sheffield 
United Gas Co. v. Sheffield Gas Consumers 
Co., A.-G. v . Sheffield Gas Consumers Co., 

7 Ry. & Can. Oas. 850, L. C. & L. JJ. 

Annotations : — Folld. A.-G. v. Cambridge Consumers Gas 

Co. (1868), 4 Ch. App. 71. Reid. Broadbent v. Imperial 

Gas Co. (1857), 7 Do G. M. & G. 436 ; Preston Corpn. 


v . Fullwood L. B. (1885), 53 L. T. 718. Mentd. Drake 
tJ. West (1853), 22 L. J. Ch. 375 ; Frend v. Dennett (1861), 
5 L. T. 73 ; Biddulph v. St. George's Vestry (1863), 3 
De G. J. 8c Sm. 493 ; Swaine v. G. N. Ry. (1864), 4 De 
G. J. 8c Sm. 211 ; A.-G. v . Kingston-on-Thames Corpn. 
(1865), 34 L. J. Ch. 481 : Pentney v. Lynn Paring Comrs. 
(1865), 12 L. T. 818 ; Sutton v. S. E. Ry. (1866), L. R. 
1 Exon. 32 ; Goldsmid v. Tunbridge Wells Improvement 
Comrs. (1866), 1 Ch. App. 349 ; Cooke v, Forbes (1867), 
L. R. 5 Eq. 166 ; Lillywhite v. Trimmer (1867), 36 L. J. 
Ch. 525 ; Lusoombe r. Steer (1867), 17 L. T. 229 ; A.-G. 
v. Lonsdale (1868), L. R. 7 Eq. 377 ; A.-G. v. Gee (1870), 
L. R. 10 Eq. 131; Pndsey Coal Gas Co. v. Bradford 
Corpn. (1873), 21 W. R. 286 ; A.-G. & Dommes v. Basing- 
stoke Corpn. (1876), 45 L. J. Ch. 726 ; Smith e. Mid. 
Ry. 8c L. & Y. Ry. (1877), 37 L. T. 224 ; Fritz v. Hobson 

i l880), 14 Ch. D. 642 ; Fanshawe v. London 8c Provincial 
)airy Co. (1888), 4 T. L. R. 694 ; Reinhardt v. Mentasti 
(1889), 42 Ch. D. 685 ; A.-G. v. Preston Corpn. (1896), 
13 T. L. R. 14 : Carton v. Guildford, Godaiming & Woking 
Joint Hospital Board (1899), 43 Sol. Jo. 205 ; St. Mary, 
Battersea Vestry v. County of London 8c Brush Pro- 
vincial Electric Lighting Co. (1899), 80 L. T. 31 ; A.-G. 
v. Brighton 8c Hove Co.-Op. Assocn., [1900] 1 Ch. 276 ; 
A.-G. v. Wimbledon House Estate Co., [1904] 2 Ch. 34 ; 
A.-G. v. Scott, [1905] 2 K. B. 160 ; A.-G. r. Grand Junction 
Canal Co., [1909] 2 Ch. 505. 


136. .] — The disturbance of the pave- 

ment of a town by an unincorporated gas co., 
without lawful authority, for the purpose of laying 
down gas pipes, is not a nuisance so serious & 
important that a ct. of equity will interfere by 
injunction to prevent it. 

They are [non-statutory undertakers] subject 
to the rights of the owners of the soil through 
which their pipes are laid ; &, although, they may 
obtain the authority of the persons in whom the 
pavement is vested, still they are at any time 
subject to the rights of the owners of the soil 
to interfere with their pipes unless they have 
obtained parliamentary sanction (Selwyn, L.J.). 
— A.-G. v . Cambridge Consumers Gas Co. (1808), 
4 Ch. App. 71 ; 38 L. J. Ch. 94 ; 19 L. T. 508 ; 
33 J. P. 147 ; 17 W. R. 145, L. JJ. 

A nnotations : — Reid. Preston Corpn. v. Fullwood L. B. 
(1885), 53 L. T. 718. Mentd. Pudsey Coal Gas Co. v. 
Bradford Corpn. (1873), L. R. 15 Eq. 167 ; A.-G. Preston 
Corpn. (1896), 13 T. L. R. 14 ; St. Mary, Battersea Vestry 
v. County of London & Brush Provincial Electric Light- 
ing Co. (1899), 80 L. T. 31. 


137. Liability for injury — To passer-by — 
Caused by servant of contractor of company.] — 
Where a person is employed to do an unlawful 
act by which an injury is occasioned to a third 
person, the employer is liable to an action for 
such injury, though the party employed be a con- 
tractor, & the act that of his servants. Defts., 
a registered joint stock co., contracted with W. 
for the laying of their main gas pipes in the streets 
of Sheffield, having no special powers for that 
purpose. The servants of W. left a heap of earth 
8c stones which had been thrown out of the trenches 
dug for receiving the pipes in one of the streets, 
& pltf. in passing along the street tumbled over 
it &> was injured ; — Held : defts. were liable to 
an action for the injury occasioned to pltf. — 
Ellis v . Sheffield Gas Consumers* Co. (1853), 
2 E. & B. 707 ; 2 C. L. R. 249 ; 23 L. J. Q. B. 42 ; 
22 L. T. O. S. 84 ; 17 J. P. 823 : 18 Jur. 140 ; 
2 W. R. 19 ; 118 E. R. 955. 


Annotations : — Reid. R. v. Longton Gas Co. (1860), 6 Jur. 
N. S. 601. Mentd. Sadler t>. Henlook (1855), 4 E. 8c B. 
570 ; Hole v, Slttingbourne 8c Sheerness Ry. (1861), 6 
H. & N. 488 ; Piokard v. Smith (1861), 10 C. B. N. S. 
470 ; Butler v . Hunter (1862), 7 H. & N. 826 ; Blake v . 
Thirst (1863), 2 H. & C. 20 ; Gray v. Pullen (1864), 5 
B. & S. 970 ; S6randat v . Satsse (1866), L. R. 1 1*. C. 
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15* ; Bower r. Fo&te (1876), 1 Q. B. D. 321 ; Belvedere 
Fish Guano Co. v. Kainham Chemical Works, Feldman 
& Partridge, Ind, Coope r. Same, {1920] 2 K. B. 487. 

138. ■ Subject to rights of owners of soli.]— 
A.-G. t*. Cambridge Consumers Gas Co., No. 136, 
ante. 

139. Liability to penalty — Highway Act, 

1835 (c. 50), s. 72.] — A gas co. not established by 
any statute, obtained the consent of the local 
board acting under 11 A 12 Viet. c. 63, to take up 
the streets to lay pipes to supply the inhabitants 
with gas. The manager was proceeded against 
under Highway Act (c. 50), s. 72, for causing injury 
& damage to the highway : — Held : deft, was 
liable to a penalty, as this was not work authorised 
by the local board under 11 & 12 Viet. c. 63, s. 68. 
— Hawkins v. Robinson (1872), 37 J. P. 662. 


Companies with statutory powers.] — Sec 

Part II., Sect. 2, sub-sect. 2, B., ante . 

140. Obligation to supply gas.] — There is no 
obligation upon a gas co. registered under 10 & 
20 Viet. c. 47, t-o continue to supply a customer 
with gas for any particular period : nor does the 
circumstance of quarterly payments, or the hiring 
of a meter by the year, or of the co. being the only 
one in the neighbourhood, afford any ground for 
implying a contract to that effect. — Hoddesdon 
Gas Co. v. Haselwood (1859), 6 C. B. N. S. 239 ; 
28 L. J. C. P. 268 ; 33 L. T. O. S. 184 ; 23 J. P. 
438 ; 5 Jur. N. S. 1013 ; 7 W. R. 415 ; 141 E. R. 447. 
Annotations ; — Bold. Clegg, Parkinson v. Early Gas Co. 
(1896), 65 L. J. Q. B. 339. Mentd. Whiting v. East 
London Waterworks Co. (1884), Cab & El. 331. 

Companies with statutory powers.] — See 

Part III., ante. 
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Part I. — In General. 


Sect. 1. — NATURE OF GIFT. 

1. Definition of gift.] — Cochrane v . Moore, 
No. 47, post. 

2. Essentials of gift — Transfer of property — 
Intention alone Insufficient.] — Hooper v . Good- 
win, No. 196, post . 

3. By Instrument In writing or 

delivery.] — (1) By the law of England, in order to 
transfer property by gift, there must either be 
a deed, or instrument of gift, or there must be an 
actual delivery of the thing to the donee 
(Abbot, C.J.). 

(2) It is a well established rule of law that a 
donatio mortis causd does not transfer the pro- 
perty without an actual delivery (Abbot, C.J.). 
— Irons v. Smallpiece (1819), 2 B. & Aid. 551 ; 
306 E. B. 467. 

Annotations : — As to (1) Dbtd. Ward v. Audland (1817), 1G 

M. & W. 862. N.F. He Harcourt, Danby v. Tucker (1883), 

31 W. R. 578. Folld. Cochrane v. Moore (1890), 25 

0. B. D. 57. Refd. Reeves r. Capper (1838), 5 Ring:. 

N. C. 136 ; Langton v. Horton (1842), 1 Hare, 549 ; 

(Sale v. Burnell (1845), 7 Q. B. 850 ; Lunn v. Thornton 

(1845), 1 C. B. 379 ; Normansel v. Cremp (1847), 8 

L. T. 0.~S. 339 ; I)oo d. Seebkristo v. East India Co. 

(1856), 10 Moo. P. C. C. 140 ; Barton v. Gainer (1858), 

31 L. T. O. S. 237 ; Douglas v. Douglas (I860), 22 L. T. 

127 ; He Ridgway, Ex p. Ridgway (1885), 15 Q. B. I). 

447 ; Kilpin r. Ratley, [1892] 1 Q. B. 582 ; He Stoneham, 

Stoneham r. Stoneham, [1919] 1 Ch. 149. 

4. Knowledge & intention of donor.] — 

A., being desirous of founding a charity, & of 
endowing it with lands, in which she might never- 
theless reserve to herself a life interest, in 1812 
executed a deed, by which she was informed & 
believed that these purposes would be attained. 
The deed was prepared by the advice of a land- 
agent, & drawn by a conveyancer ; <&, after 

enrolment, was delivered into A.’s possession. 
It accurately described the nature of the intended 
charity, but did not reserve the life interest to 
A. ; her advisers informing her that the deed 
might remain in her possession & be inoperative 
until after her death. No intimation was given 
to the trustees of the execution of the deed until 
1850, when, at their suggestion, two further deeds 
were executed, confirmatory of the former, <fc 
purporting to convey other property in aid of 
the charity ; — Ileld : independently of the provi- 
sions of the Statutes of Mortmain, the deeds were 
invalid, on the ground of the grantor’s imperfect 
knowledge of the effect of the instruments, & of 
such effect being contrary to her intention. 

Mere donations were not looked upon with 
peculiar favour by cts. either of law or equity ; 
& although in cases of contract for valuable con- 
sideration the ct. would endeavour to effectuate 
the contract, yet cts. of equity had always ab- 
stained from lending their assistance to perfect 
a gift which was in itself incomplete. For a gift 
to be valid, there must be perfect knowledge of 
the nature & effect of the transaction in the mind 
of the person who intended to bestow the gift — 
perfect knowledge of the extent of the benefit 


which she was conferring, & of the amount of the 
beneficial interest proposed to be divested from 
her in making the gift (Stuart, V.-C.). — Howard 
v . Fingall (1853), 22 L. T. O. S. 12 ; 1 W. B. 515. 

5. Certainty of objects of bounty.] — Where 

a son had in his possession moneys belonging 
to his mother, & she, in her last illness, drew 
an order upon the son in favour of his wife & 
retained it in her custody, but subsequently handed 
it to him & directed him to invest the amount for 
the benefit of his wife & children, & the son, after 
the mother’s death, made the investment in the 
joint names of himself & his wife ; — Held : in 
consequence of the uncertainty of the objects of 
bounty, neither a complete gift had been made nor 
a valid declaration of trust created. — Roberts v. 
Roberts (1865), 13 L. T. 492 ; 11 Jur. N. 8. 992 ; 
14 W. Ii. 123 ; revsd. on other grounds, 15 L. T. 
260, L. JJ. 

See , further , Part III., Sect. 1 , post . 

Gifts inter vivos.] — See Part III., post 

Gifts mortis causa.] — See Part V., post . 

Gifts by will.] — See Wills. 


Sect. 2.— CONTRACT OR AGREEMENT TO GIVE. 

6. Promise without consideration — No con- 
tract.] — A. verbally promised to give £20,000 to 
the Jubilee Fund of the Congregational Union, 
& also filled up & signed a blank form of promise, 
not addressed to any one, but headed “ Con- 
gregational Union of England & W T ales — Jubilee 
Fund,” whereby he promised to give £20,000 in 
five equal annual instalments of £4,000 each 
for liquidation of chapel debts. A. paid £12,000 
to the fund within three years after giving the 
promise, & then died, leaving the last two instal- 
ments of £4,000 each unpaid & unprovided for. 
The Congregational Union claimed the £8,000 
from A.’s exors. alleging that they had been led 
by A.’s promise to contribute larger sums to 
churches than they would otherwise have done, 
that money had been given «fc promised by other 
persons in consequence of A.’s promises, that 
grants from the Jubilee Fund had been promised 
to cases recommended by A., & that churches 
t o which promises had been made by the committee, 
the committee themselves, had incurred liabili- 
ties in consequence of A.’s promise ; — Held : there 
was no enforceable contract, on the ground, first, 
that there was no consideration ; secondly, that 
there was no sufficient memorandum in writing 
to satisfy Stat. Frauds. — He Hudson, Creed t\ 
Henderson (1885), 54 L. J. Ch. 811 ; 33 W. B. 
819 ; 1 T. L. R. 447. 

7. .] — At the death of testator 

certain promises by him of donations to various 
institutions remained unredeemed : — Held : these 
promises created no contractual obligation between 
the parties, &, therefore, there was no legal debt 

4 if. .] — Where a person 

obtains by voluntary donation a benefit 
from another, if the transaction is 
questioned, he must prove that It was 
righteous & that the donor voluntarily 
& deliberately did the aot knowing it* 
nature $ effect. — Doyle v. Doyle 
(*920), 46 N. B. R. 45.— CAN. 


PART I. SECT. 1. 

4 1 . Essentials of gift — Knowledge 
& intention of donor. ] — Where a person, 
to his own advantage, but to the 
S^J^ioe of the giver, obtains by 
donation some substantial benefit, he 
w nound to prove clearly, not only 


that the gift was made, but that it was 
the voluntary, deliberate, well-under- 
stood act of the donor, & that the donor 
was capable of fully appreciating & did 
fully appreciate its effect, nature & 
oonsoquence. — Kinsella v. Pask 
(1913), 28 O. L. R. 393 ; 4 O. W. N. 
0641 12 p. L, IV 522 v 
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Sect, 2. — Contract or agreement to give. Sects . 3 
4 5. Part II, Sects, 1, 2, 3 efr 4.] 

due from testator’s estate to the institutions. — 
Be Cory, Kinnaird v, Cory (1912), 29 T. L. B. 18 

8. Partially performed — Whether con- 

tract or imperfect gift.] — Testator by his will in 
1901 gave all his coins to a university to be held 
as a permanent collection, & £200, for the pro- 
vision of suitable receptacles, directing that his 
trustees should obtain an undertaking that they 
should be kept as an entire & permanent collec- 
tion, & except with the agreement of the principal 
no duplicate should be sold or given away. In 
Jan. 1912, he wrote a letter offering the collection 
to the university upon the condition that the 
collection should be kept intact & not sold, or 
any part of it exchanged ; & on Feb. 7, 1912 the 
university passed a resolution accepting the offer, 
acceding to the conditions. On Feb. 22, no de- 
livery of the coins having then been made, testator 
made a codicil, which, after reciting the bequest 
by his will, revoked it, & declared that he had 
during his lifetime handed over all the coins 
which he intended to leave to the university by 
his will, & revoked the bequest of the £200, & gave 
his collection of English & Roman coins to a 
museum. In Aug. 1912, eleven cabinets of coins 
were handed over, which contained a number of 
British & Roman coins, but not the whole col- 
lection of foreign coins. On his death in 1914 
Roman & British coins & foreign coins, both of 
considerable value, beyond those which had been 
handed over, were found at his house, which the 
university claimed : — Held : the offer subject to 
conditions, & the formal acceptance of that offer 
& conditions, was an imperfect gift, & not a par- 
tially fulfilled contract which could be sued upon, 
as the intention of the parties was an act of bounty 
& not the creation of an obligation. — Be 
Churchill, Taylor r. Manchester University, 
[1917] 1 Ch. 206; 86 L. J. Ch. 209 ; 115 L. T. 
769 ; 61 Sol. Jo. 131. 

9. Donation to charity — On undertaking to have 
knighthood conferred — Public policy.] — If a con- 
tract which is illegal as being contrary to public 
policy has any element of turpitude in it the 
parties to the contract are in pari delicto , & if 
one of the parties to the contract has been de- 
frauded, no action for damages can be maintained 
by the party defrauded, even though the contract 
is not of a criminal nature. The secretary of a 
charity fraudulently represented to P. that he 
or the charity was in a position to undertake that 
P. would receive a knighthood if P. made a large 
donation to the funds of the charity, & undertook 
that the title would be conferred & the donation 
was made. P. relying upon those representations 
<fc in the belief that the secretary was authorised 
by the charity to give the undertaking, made a 
large donation to the funds of the charity. As P. 
did not receive the knighthood he brought an 
action against the charity & its secretary to 
recover back the money he had paid as money 
had & received or as damages for deceit or 
breach of contract : — Held : a contract for the 
purchase of a title, however the money is to be 
expended, is an improper & illegal contract, as 
being against public policy, & as P. knew that he 
was entering into an improper & illegal contract 
he could not recover back the money he had paid 
from the charity as money had & received nor 
recover damages from the charity or its secretary 
nor claim to repudiate the contract as being still 


executory & recover back the money paid. — 
PARKIN80N V , COLLEGE OP AMBULANCE, LTD. & 

Harrison, [1925] 2K.B.1; 93 L. J. K. B. 1066 ; 
133 L. T. 135 ; 40 T. L. R. 8 86 ; 69 Sol. Jo. 107. 

10. Promise to servant of corporation — For 
past services — Revocation as to part.] — Certain 
trustees were created, by a local Act, a body 
corporate, for the management of the navigation 
of a river, with a common seal & perpetual succes- 
sion. Pltf., who had been their clerk, removable 
at their will & pleasure, for forty years, having in 
1865 resigned, owing to ill-health, the trustees duly 
passed a resolution, not sealed, that his resigna- 
tion “ be accepted, & that a retiring pension of 
£300 per annum , free of income tax, be panted to 
him during the remainder of his life.” The 
pension was duly paid quarterly for some years, 
until defts., who had meanwhile been substituted 
by statute for the trustees, with all their powers, 
& subject to all their liabilities, duly passed a 
resolution to reduce the pension to £150 per annum, 
to be paid during their pleasure, & made the 
first quarterly payment on the reduced scale : — 
Held : the resolution of 1865 was revocable & 
pltf. could not recover. — Marchant v. Lee Con- 
servancy Board (1874), L. R. 9 Exch. 60 ; 43 
L. J. Ex. 44 ; 30 L. T. 367, Ex. Ch. 

Annotation : — Mentd. R. v, St. George’s, Southwark, Vestry 

(1887), 19 Q. B. D. 533. 

.] — See , further. Companies, Vol. IX., 

pp. 464, 537, Nos. 3021, 3535 ; Vol. X., pp. 1020, 
1164, Nos. 7082, 8243. 

Promises in consideration of services — By client 
to solicitor.] — See Solicitors. 

By patient to physician.] — See Contract, 

Vol. XII., pp. 107, 108, Nos. 665-672, & compare 
Contract, Vol. XII., pp. 108, 109, Nos. 670 et seq. 

Covenants to settle property.] — See Trusts & 
Trustees ; Settlements. 

Sect. 3.— CONDITIONAL GIFT. 

Gifts inter vivos.] — See Part III., Sect. 6, post. 

Gifts mortis causft.] — See Part V., post. 

Gifts by will .] — See Wills. 

Sect. 4.— LIMITED GIFT. 

11. Gift of chattel — Limitation as to time — 
Ineffectual.] — A gift of a chattel for an hour, is 
for ever, & the donee may give, sell, & dispose it, 
& the remainder depending on it is void. — A non. 
{temp. 1509-46), Bro. N. C. 61 ; 73 E. R. 874. 

12. Effect of absolute gift — No power of 
limitation.] — The general principle of law is that 
no one can make an absolute gift to a person & 
then take away that gift unless he do so in some 
clear & legal way (Hall, V.-O.). — Hunt-Foulston 
v. Furber (1876), 3 Ch. D. 285 ; 24 W. R. 756. 

Annotation : — Reid. Be Mabbett, Pitman v. Holborrow, 

[1891] 1 Ch. 707. 

See, further , Part III., Sect. 5, post. 

Limitation of successive interests.] — See Wills ; 
Settlements. 

Statutory grant of real estate— For distinguished 
services — Restraint on alienation.] — See Real 
Property. 


Sect. 5. — ACCRETION TO GIFT* 

13. Follows original gift.] — P owers v. Pas- 
coe, No. 128, post. 
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Part II. — Capacity to Give and to Receive Gifts. 


Sect. 1.— IN GENERAL. 

14. Competency to give — General rule.] — 

Kekewich v, Manning, No. 263, post . 


Sect. 2. — ALIENS. 

15. Gift of ship by alien enemy — To son as 
advancement.] — The voluntary transfer of a ship 
by a father, an enemy, to his son a neutral, as an 
advance of a portion of his inheritance is valid 
if made bond fide , — The Benedict (1855), Spinks, 
314 ; 4 W. R. 165; 164 E. R. 456. 

Competency to give.] — See Aliens, Vol. II., 
pp. 133, 138, Nos. 86, 120. 

Competency to receive.] — See Aliens, Vol. II., 
pp. 132 et 8cq, 


Sect. 3.— BANKRUPTS. 

Property retained by bankrupt.] — See Bank- 
ruptcy, Vol. V., pp. 723 et seq., Nos. 6282 el seq. 


Sect. 4.— COMPANIES. 


16. Competency to give — Extent to which 
limited — Governed by purposes of incorporation.]— 

It must therefore be now considered as a well- 
settled doctrine that a co. incorporated by Act of 
Parliament for a special purpose cannot devote 
any part of its funds to objects unauthorised by 
the terms of its incorporation, however desirable 
such an application may appear to be (Lord 
Cranworth, L.O.). — Eastern Counties Ry. 
Co. v. Hawkes (1855), 5 H. L. Cas. 331 ; 24 
L. ,T. Ch. 601 ; 25 L. T. O. S. 318 ; 3 W. R. 609 ; 
10 E. R. 928, H. L. ; affg, S. C. sub nom. Hawkes 
v. Eastern Counties Ry. Co. (1852), 1 Do G. M. 
& G. 737, L. C. 


Annotations: — Reid. South Yorkshire Tty. & lliver Duo 
Co. G. N. Ry. (1853), 9 Exch. 55 ; Preston v. Liverpool, 
Manchester, etc. Ry. (1856), 5 H. L. Cas. C05 ; Ashbury 
Ry. Carriage & Iron Co. v. Riche (1875), L. R. 7 H. L. 
653 ; A.-G. v. G. E. Ry. (1879), 11 Ch. D. 449. Mentd. 
Stuart i?. L. & N. W. Ry. (1852), 15 Beav. 513 ; Ffooks 
v. S. W. Ry. (1853), 1 Sm. & G. 142 ; Lindsey v. G. N. 
Ry. (1853), 10 Hare, 664 ; Shrewsbury & Birmingham 
Ry. v. L. & N. W. Ry. (1853), 16 Beav. 441 ; Norwich 
Corpn. v, Norfolk Ry. (1855), 4 E. & B. 397 ; Caledonian 
& Dumbartonshire Junction Co. v. Helensburgh Harbour 
Trustees (1856), 27 L. T. O. S. 241 ; Bateman v. Ashton- 
under-Lyne Corpn. (1858), 3 H. & N. 323 ; Haynes v. 
Haynes (1861), 1 Drew. & Sm. 426 : Bedford & Cam- 
bridge Ry. v. Stanley (1862), 2 John. & H. 746 ; Maunsell 
v. Mid. G. W. Ry. (of Ireland) & G. N. & W. (of Ireland) 
Ry. (1863), 8 L. T. 347 ; Steele v. North Metropolitan 
Ry. (1867), 2 Ch. App. 238, n. ; Taylor v. Chichester & 
Midhurst Ry. (1870), L. R. 4 H. L. 628 ; Sun Bldg. Soo, 
v. Western Suburban & Harrow Road Bldg. Soo., f 1920] 
2 Ch. 144 ; Sim Bldg. Soo. v . Western Suburban & 
Harrow Road Bldg. Soo., [1921] 2 Ch. 438. 


Compare No. 20, post. 


17. Gratuity to policy holder — Loss not covered 
by policy.] — Directors of an insurance co. offered 
to pay losses caused by a gunpowder explosion, 
although their policies contained an express 
exception of such losses, at the same time not 
admitting any liability to do so. On a bill by a 
shareholder to restrain the payments, it appearing 
that it was usual & advantageous for cos. to make 
such payments, although not bound to do so : — 
Held : this was a mode of carrying on the business 
with which the ct. could not interfere. 

It is said that the payment is a mere gratuity. 
Let it be so called. It does not follow that it is 
beyond the power of the co., if, to give such 
gratuity be the generally received method of 
conducting such a business. Even the case put 
of subscribing to a school would, in my opinion, 
be a legitimate application of money, if it were 
proved to be the received method of carrying on 
a particular business (Page-Wood, V.-C.). — 
Taunton v. Royal Insurance Co. (1864), 2 Hem. 
& M. 135 ; 33 L. J. Ch. 406 ; 10 L. T. 150 ; 28 
J. P. 374 ; 10 Jur. N. S. 291 ; 12 W. R. 549 ; 
71 E. R. 413. 

Annotations: — Consd. Hampson v. Price’s Patent Candle 
Co. (1876), 45 L. J. Ch. 437 ; Tomkinson v. S. E. Ry. 
(1887), 35 Ch. 1). 675 ; Henderson v. Bank of Australasia 
(1888), 40 Ch. D. 170 ; Cyclists* Touring Club v. Hopkin- 
son, [1910] 1 Ch. 179. Reid. Hutton v. West Cork Ry. 
(1883), 23 Ch. I). 654 ; Breay v. Royal British Nurses’ 
Assocn., [18971 2 Ch. 272. Bflfentd. Joint Stock Discount 
Co. v. Brown (1866), L. R. 3 Eq. 139 ; A.-G. v, G. E. Ry. 
(1879), 11 Ch. D. 449 ; Rayner v, Preston (1881), 18 Ch. 
D. 1 ; Studdert v. Grosvenor (1886), 33 Ch. D. 528 ; A.-G. 
v. Mersey Ry. (1906), 76 L. J. Ch. 121. 

18. Gratuity to employees or officers — Out of 
money paid as compensation — By Metropolitan 
Water Board — Void.] — Held : a scheme prepared 
by a water co. under Metropolis Water Act, 1902, 
for the application & distribution of the compensa- 
tion moneys payable upon the purchase of the 
Co.’s undertaking by the Metropolitan Water 
Board did nor empower the co. to pay a certain 
sum, part of the compensation moneys, as gratui- 
ties to those servants who had been for a certain 
number of years in the service of the co. — Warren 
v. Lamreth Waterworks (1905), 21 T. L. R. 
685. 

19. For past services — Construction of 
memorandum of association.] — The C. T. C. was 
registered as an assocn. not for profit by licence 
of the Board of Trade under Cos. Act, 1867, s. 23, 
now replaced by Cos. (Consolidation) Act, 1908 
(c. 69), s. 20. Clause 4 of the memorandum of 
assocn., a clause required by the Board of Trade 
as a condition of granting a licence, provided as 
follows : “ The income & property of the club, 
whencesoever derived, shall be applied solely 
towards the promotion of the objects of the club 
as set forth in this memorandum of assocn. ; & 
no portion thereof shall be paid or transferred 
directly or indirectly by way of dividend, bonus, 
or otherwise, howsoever by way of profit to the 
members of the club. Provided that nothing 
herein contained shall prevent the payment in 


PART II. SECT. 1. 
a. Mere possession of immovable 
property }— A person whose title to 
immovable property rests upon mere 


possession is competent to deed with 
suoh property as if he were the owner, 
8c his acts will be good as against all 

E ersons other than the true owner, 
f such a possessor executes a registered 


deed of gift of the property, he is subject 
to the rule that no one can derogate 
from his own grant. — Pahlwan Singh 
v. Ram Bh arose (1905), I. L. R. 27 
All. 169.— IND. 
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Sect. 4. — Companies. Sects. 5-18. Part 111. 

Sect. 1 : Subject. 1 .1 

pood faith of remuneration to any officers or ser- 
vant's of the club, or to any member of the club 
or other person in return for any services rendered 
to the club ” : — Held ; on the construction of this 
memorandum, the grant of a pension by way of 
gratuity to a retired secretary was intra vires. 

In my opinion, the payment to a retired servant 
of the club by way of annuity, or by way of 
pension, or by way of gratuit y, is within the powci’s 
of the club as being a payment in furtherance of 
the best objects of the club. The fact that the 
payment is made by wav of gratuity & not under 
any legal liability does not make it a payment 
outside the objects of the club. Without ex- 
pressing any opinion at all upon the merits, which 
are not before me, I am of opinion that it would 
be too narrow a construction of the memorandum 
to say that payment for services actually rendered 
are limited to payments legally due under legal 
contracts. Under the head of a payment for ser- 
vices actually rendered a gratuity in respect of 
past long <fc faithful services may be awarded 
(Swixfen Eady, J.). — Cvclists’ Tocjung Clcb 
r. Hopkinsox, [1910] 1 Ch. 179; 79 L. J. Oh. 
82 ; 101 L. T. 848 ; 26 T. L. R. 117 ; 54 Sol. Jo. 
131 ; 17 Mans. 11. 

,]—See Companies, Vol. IX., pp. 404, 

537, Nos. 3021, 3535, 3536; Vol. X., pp. 1020, 
1164, Nos. 7082, 8243. 

Gifts for scientific purposes .] — See Companies, 
Vol. IX., p. 612, No. 4073 ; Vol. X., p. 1103, 
No. 8239. 

Companies in liquidation.] — See Companies, 
Vol. IX., p. 463, No. 3006; Vol. X., p. 1149, 
No. 8129. 


Se(t. 5. — CONVICTS. 

See Forfeiture Act, 1870 (c. 23), as. 8, 18, 30. 


Canal) Act, 1011, [1914] 1 Ch. 300 ; A.-G. v. Liverpool 
Corpn., 11922] 1 Ch. 211 ; Re Jubilee Cotton Mills, [1923] 
1 Ch. 1 ; Deuchar v. Gas Light & Coke Co., [1924] 2 Ch. 
420. 

21. If incorporated by statute.] — 

Wenlock (Baroness) v. River Dee Co., No. 20, 
ante. 

Compare Nos. 10, 16, ante 
Competency to receive.] — See Corporations, 
Vol. XIII., pp. 371 ct seq ., Nos. 1025 ct seq. 

Powers of corporation generally.] — See Cor- 
porations, Vol. XIII., pp. 349 et seq., Nos. 880 
ct seq. 


Sect. 7. — CHARITIES. 

Competency to receive.] — See Charities, 
Vol. VIII., pp. 241 et seq ., Nos. 1 ct seq., pp. 205 
et seq.. Nos. 273 et seq. 


Sect. 8.— ECCLESIASTICAL BODIES. 

Endowments.] — Sec Ecclesiastical Law, Vol. 
XIX., p. 496. 

Gifts to churches, etc.] — See Charities, 

Vol. VIII., pp. 248 et seq.. Nos. 74 et seq. 

■ Exemptions from restrictions on assurances.] 

— See Charities, Vol. VIII., pp. 284 et seq.. 
Nos. 595 et seq. 

Bequests of pure personalty.] — See 

Charities, Vol. VIII., pp. 275, 277, 278, Nos. 429- 
431, 466, 467, 473, 492, 495, 497. 

Assurance inter vivos.] — See, generally. 

Charities, Vol. VIII., pp. 279 et seq.. Nos. 502 
ct seq. 

Gifts & bequests to Jewish religious purposes.] — 

See Charities, Vol. VIII., pp. 244, 253, 265, 
Nos. 30, 141-146, 271. 


Sect. 6.— CORPORATIONS. 

20. Competency to give— How limited— If in- 
corporated by charter.] — At common law a corpn. 
created by the King’s charter has, prirnd facie, 
the power to do with its property all such acts 
a s an ordinary person can do . . . But to say 
that [a statutory corpn. ] has got everything which 
it would have at common law unless the statute 
takes it away is, I think, to travel on a wrong line 
of thought . . . The corpn. cannot go beyond 
the statute, for the best of all reasons, that it ia 
a simple statutory creature (Bowen, L.J.). — 
Wenlock (Baroness) v. River Dee Co. (1883), 
36 Ch. D. 675, n.; 57 L. T. 402, n., C. A.; affd. 
(1885), 10 App. Cas. 354, H. L. 

Annotations : — Reid. British South Africa Co. v. De Boors 
Consolidated Mines, [1910] 1 Ch. 354 ; Jcnkin v. Phar- 
maceutical Soc. of Great Britain, 11921 ] 1 Ch. 392. Mentd 
General Auction Estate & Monetary Co. v. Smith, [1891 i 
3 Ch. 432 ; Putney Overseers v. L. & S. W. Uy.. 118911 
IQ* B ; 440 ;BaIkis Consolidated Co. v. Tomklnson 
[1893] A. C. 396 ; A.-G. v. L. C. C., [1901] l Ch. 781 ; 
A.-G. v. De Winton, [1906] 2 Oh. 106 ; Corbett v. 8. E. 
& C. Ry. Co/s Managing Committee, [1906] 2 Ch. 12 ; 
Amalgamated Soc. of Railway Servants v. Osborne, 
KKLAJ" Investment & 


. — • * ■*» uwuw gk luimu xaveBbuieni t 

771 1 1 2 ] 1 Ch. 72 ; Sinclair v. Broughan 
[1914] A. C. 398 ; Re Woking U. D. C. (Basingstok 


Sect. 9.— INFANTS. 

See Infants. 


Sect. 10.— ILLEGITIMATE CHILDREN. 
Competency to receive — Under wills.] — See 

Bastardy, Vol. III., pp. 377 et seq., Nos. 174 et 
seq. &, generally , Wills. 

Under Instruments other than wills.] — 

See Bastardy, Vol. III., pp. 378 ct seq., Nos. 18 L 
et seq. 

Under settlements.] — See Settlements. 


Sect. 11.— INTOXICATED PERSONS. 

Competency to give.] — Compare Contract, 
Vol. XII., pp. 40-42, Nos. 199-217. 


Sect. 12. — LOCAL GOVERNMENT AUTHORITIES. 

See Local Government. 
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Sect. 13.— LUNATICS. 
See Lunatics. 


Sect. 14. — MARRIED WOMEN. 

See Husband & Wipe. 


Sect. 15. — OFFICERS OF FRIENDLY SOCIETIES. 

See Friendly Societies ; Industrial, etc. 
Societies ; & Trade & Trade Unions. 


Sect. 10. — PERSONS IN FIDUOARY CAPACITY. 

22. Competency to give — Payment by trustee 
of voluntary school rate — Obviating heavier com- 
pulsory rate.] — A payment of a mere voluntary 
subscription by a trustee cannot be allowed in 
his account, but where such payment, although 
in one sense voluntary, is made reasonably & in 
the honest belief that it will benefit the estate, 
either as saving a future compulsory payment of 
larger amount or as being fairly & reasonably 
necessary in the circumstances of the estate, it 
may be allowed. — How v. Winterton (Earl) 
(1902), 51 W. K. 202 ; 47 Sol. Jo. 140. 

Competency to receive — Trustee from cestui que 
trust.] — See Trusts & Trustees. 

Director of company from promoter.] — 

See Companies, Vol. IX., p. 491, No. 3218. 

Solicitor & client.] — Sec Solicitors. 

Principal & agent.] — See Agency, Vol. I., 
p. 475, Nos. 1570, 1571. 


Sect. 17. — PERSONS DEAD AT DATE OF GIFT. 

23. Right of donee’s representative to take — 
Gift by deed — No proof of death before date of deed 
—Onus of proof.] — By deed, dated in 1866, trusts 
of personalty were declared, after the death of 
the settlor, in favour of a person by name. The 


named person had not been heard of since 1861. 
There was no evidence as to the date of bis death, 
& on the death of the settlor her representatives 
claimed the money, contending that there was a 
resulting trust in her favour : — Held : where a 
trust was declared by deed in favour of a named 
person, such person must, until the contrary was 
shown, be taken to have been in existence at the 
date of the deed ; the onus of proving his death 
before that date lay on the representatives of 
the settlor, & as it had not been discharged by 
them, there was no resulting trust, & the money 
must be paid to the repersentatives of the named 
person . — Be Corbishley’s Trusts (1880), 14 Ch. 
D. 846 ; 49 L. J. Ch. 266 ; 28 W. R. 536. 
Annotation : — Folld. Ite Tilt, Lampet v. Kennedy (189G), 

74 L. T. 163. 

24. Proof of death before deed.] — T., 

who was contingently entitled to a prospective 
share in certain property, voluntarily assigned it, 
in 1880, to trustees upon trust, among other 
trusts, to pay a sum of £500 to one K., & as to 
the residue upon other trusts. T. became entitled 
to her share in the property in 1894. & by a letter 
in 1895, directed that a portion of it should be 
transferred to the trustees of the voluntary assign- 
ment of 1880. K. died in 1888, intestate, & the 
question now arose as to his £500, which was 
claimed ( a ) by his personal representative, ( b ) by 
those entitled to residue, & (c) by the settlor as 
upon a resulting trust : — Held : (1) a person dead 
at the date of the execution of a deed could take 
no benefit under it, & the confirmation of the deed 
by the letter in 1895, only set up such trusts as 
were then subsisting, & had no retrospective 
effect ; (2) the failure of the gift to K. did not 
make it fall into residue, & the donees of the 
residue could only take an aliquot portion ; 
(3) the £500 belonged to T., the settlor, by way of 
resulting trust . — Be Tilt, Lampet r. Kennedy 
(1896), 74 L. T. 163; 12 T. L. R. 162; 40 Sol. 
Jo. 224. 

Annotation : — Reid. Re Ellenborouffh, Towry Law v. Burnc, 

[1903] 1 Ch. 697. 


Sect. 18.— TENANTS FOR LIFE. 

Competency to give.] — See Settlements. 


Part III. — Gifts inter vivos. 


Sect. 1.— HOW MADE. 

Sub-sect. 1. — Gift of Real Estate and 
Chattels Real. 

, Effect of voluntary deed.] — There are, no 
doubt, various circumstances which may be con- 
nected with a voluntary deed which will induce 
tins ct. either to set the deed aside, or to refuse 
to execute the trusts contained in it. There are 
also statutory enactments which may defeat a 
voluntary deed, which would be otherwise valid ; 
E? * a 5Fl un *P& a voluntary deed to be complete, 
oona fide , & valid, & to be unaffected by any 


statutory disability, I know of no distinction 
between such a deed & one executed for valuable 
consideration. The estates & limitations created 
in such a deed have the same operation & effect 
as in a deed executed for value, & must.be . con- 
strued in the same manner, & it carries with it all 
the same incidents & rights attached to the pro- 
perty conveyed as are carried by a deed executed 
for value, & the grantee, in this respect, stands 
exactly in the same situation as if he had paid 
value for the property conveyed (Romilly, M.R.). 
— Dickinson v. Burrell, Dickinson v, Burrell, 
Stourton v. Burrell (I860), L. R. 1 Eq. 337 ; 


PART HI. SECT. 1, SUB-SECT. 1. 

n. Effect of voluntary gift ,} — Where 
gives land to another by 


S arol, & donee enters, he is in nnder 
tie donor, & the donee is in possession 
simply by permission of the donor, & 


e title does not pass by Buoh gift.-- 
d. Vincent v. Murray (1874), 
N. B. R. (2 Pug.) 375.— CAN. 
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Gifts. 


Seri. 1. — How made: Stib-sects. 1 <fe 2 , A & B. 
(«) <& ( 6)1 


35 Beav. 257 5 35 L. J. Ch. 371 ; 13 L. T. 060 ; 
12 Jur. N. S. 190 ; 14 W. B. 412 ; 55 E. B. 894. 


Annotations : — Consd. Elite v. Torrington , [19 2 0 ] 1 K. B. 
399. Re!d. Dawson v. Great Northern & City Ry., [1905] 
1 K. B. 260 ; Defries v. Milne, [1913] 1 Ch. 98 ; Bruty 
it. Edmnndson (1915), 113 L. T. 1197. 


26. Conveyance of legal estate — By covenant 
to stand seised.] — Natural love & affection is very 
sufficient to create a use, & will amount to a cove- 
nant to stand seised, though no other considera- 
tion appear. 

Here is a consideration expressed of natural 
affection to two persons, who are not disputed to 
be very nearly related to the grantor, & here is 
likewise the consideration of ten shillings, but 
there is no manner of doubt the estate would 
have passed even without the last pecuniary con- 
sideration under the Statute of Uses (Lord 
Hardwicke, C.), — Lloyd & Jobson v. Spillet 
(1741), 2 Atk. 148; Bam. Ch. 384; 20 E. R. 
493, L. C. ; previous proceedings (1734), 3 P. 
Wms. 344, L. C. 

Annotations: — Refd. Cook r. Duckenfleld (1743), 2 Atk. 
562 ; Addlington v . Cann (1744), 3 Atk. 141 ; Boson v. 
Statham (1760), 1 Cox, Eq. Cas. 16 ; Benbow v. Town- 
send (1833), 1 My. & K. 506. 


.] — See, further, Trusts A Trustees. 

Conveyance of legal estate.] — See Deeds, 
Vol. XVII., pp. 192 et seq, ., Nos. 20 ct seq ., & 
generally , Real Property ; Sale op Land, &, 
now , Law of Property Act, 1925 (c. 20). 

Transfer of equitable estate.] — See, generally , 
Trusts & Trustees, & Law of Property Act, 
1925 (c. 20), ss. 53, 55. 

Completion of incomplete transfer.]— 

Part IV., post. 

Assignment of leasehold property.] — See Land- 
lord & Tenant ; Personal Property. 

Legal estate in copyhold.] — See Copyholds, 
Vol. XIII., p. 49, Nos. 573-580; pp. 125 et seq 
Nos. 1501 et seq., & see, now , Law of Property Act , 
1922 (c. 10), s. 128. 


Sub-sect. 2. — Gift op Chattels. 

A . Deed or Instrument in l V riling. 

27. Necessity for deed or writing — Where no 
delivery.] — Irons v. Smallpiece, No. 3, ante. 

28. Desire for transfer of gift by letter — Effect 
of no delivery.] — In 1850 G. quitted England for 
Australia, leaving behind Mm, in the charge & 
custody of his wife, deft., a sword which liad come 
into his possession & ownership on the death of his 
father, a general in the army, to whom it had been 
originally presented by the officers of his regiment. 
G.’s only son having died, G. wrote a letter, from 
Australia, to his brother H., pltf., in England, 
dated Sept. 14, 1803, expressing a desire for him 
to have possession of the sword, in the following 


terms : “ You only anticipate my wish that you 
should have charge of our father’s sword which, 
of course, you will keep in our family if I should not 
have a son to inherit, which does not seem very 

S robable. I have enclosed an order unsealed to 
fary,” deft., G.’s wife, 44 to hand it over to you.” 
TMs order was as follows : 44 On receipt of this 
letter you will be so good as to deliver our father’s 
sword to my brother Henry ” ; & in a subsequent 
letter to pltf. of Sept. 28, 1803, G. said 44 1 shall 
expect a long letter in reply from you. Tell me 
how the old sword looks.” These letter’s & order 
were communicated to deft., & applications were 
made to her by pltf. for delivery of the sword to 
Mm, but without success. G. died in Australia 
in Dec. 1805, having made a will there in 1804, of 
wMch he appointed another brother, W., ex or., who 
proved the same in that country & who, in a letter 
to pltf., announcing the death of their brother G., 
said, with regard to the possession of the sword 
by deft., 44 She is not the proper custodian of our 
father’s sword.” Deft, still declined to part with 
the sword, claiming to keep it for her daughter 
as a memento of G., her father ; & in detinue by 
pltf. to recover the sword or its value, & damages 
for its detention : — Held : the words of the letter 
of Sept. 14, 1803, were not words of gift at all, but 
amounted merely to a desire by G. that pltf. 
should have charge of the sword, a charge which 
was revocable at G.’s pleasure, & did not constitute 
an out & out gift, or pass any property in the sword 
to pltf. — Douglas v. Douglas (1809), 22 L. T. 127. 
Annotation : — Reid. Cochrane t\ Moore (1890), 25 Q. 71. D. 
57. 


B. Delivery . 

(a) In General. 

29. Transfer by deed or writing — Delivery un- 
necessary.] — I rons v. Smallpiece, No. 3, ante. 

30. Effect of delivery — Donee absolutely en- 
titled.] — Under a settlement certain jewels were 
assigned upon trust for such person as G., a 
married woman, should by writing direct or 
appoint, & in default of such appointment, upon 
trust for her during her life for her separate use, 
& to be at her absolute disposal, & her receipt, or 
that of the person to whom she should direct the 
jewels to be delivered, to be a good discharge. 
G., without any direction in writing, delivered 
the jewels as an absolute gift to V., who retained 
them in her possession. After the death of G., 
the question arose as to the validity of the gift 
to V. : — Held : G. had power to dispose of her 
whole interest in the jewels without any direction 
in writing, & under the gift & manual delivery V. 
was absolutely entitled to them. — Farington v. 
Parker (1807), L. R. 4 Eq. 110 ; 15 W. R. 085 ; 
sub nom. Farrington v . Parker, 10 L. T. 258. 

31. Effect of no delivery — Transfer of gift by 
letter.] — Douolas v. Douglas, No. 28, ante. 

32. Change in possession — Whether assent of 
donee essential.] — Standing v. Bowring, No. 133, 
post. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (a). 

o. General rule .] — To make a valid 
gift of personal property it is not 
necessary that there should be an 
actual delivery Sc change of possession, 
it is sufficient to complete such gift 
that the co duct of the parties should 
show that the ownership of the chattel 


has been changed. — R. v. Carter 
(1863), 13 C. P.611.— CAN. 

d. .J-Vikt v . Vibt (1873), 34 

U. C. R. 104.— CAN. 

e. .] — Pltf. had performed 

services for P. in his lifetime, Sc he, 
intending to make some recognition 
thereof, told her that a certain 


promissory note payable to himself or 
bearer, which he produced, was hers, 
saying : “ Here is your note, take it 
when you want it." Pltf. told him to 
keep it for her, as she had no place In 
whloh to keep it herself. Sc he did so : — 
Held: this constituted a completo 
gift, there being a gift. Sc an acceptance 
of it by the donee, Sc actual delivery 
not being necessary. — Watson v. 
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Part III. — Gifts inter vivos. 


88. Delivery In donatio mortis eausft — Dis- 
tinguished from delivery in gift Inter vivos.] — The 

delivery necessary in the case of a donatio mortis 
causd is different from that which is required in 
order to constitute a valid gift inter vivos . There 
are many cases in which a good donatio mortis 
causd is conferred, though no absolute property 
passed, but only an equitable interest which could 
be enforced against the exor. (Kekewich, J.). 

There is no rule of law that such a claim could 
not be admitted without corroborative evidence 
(Kekewich, J.). — Wildish v . Fowler (1888), 5 
T. L. R. 113 ; on appeal (1890), 6 T. L. R. 422, 
0. A. ; (1892), 8 T. L. R. 457, II. L. 

34. .] — Tie Wasseuberg, Union of 

London & Smiths Bank, Ltd. v . Wasserbeug, 
No. 378, post. 

.] — See Part V., Sect. 3, sub-sect. 3, post . 

35. Control restored to donor — Effect.] — J ames 
v . James, No. 190, post 

(b) Necessity for Delivery, 

Alienation of chattels generally, see Personal 
Property. 

36. Parol gift.] — Anon. (1458), Y. B. 37 Hen. 0, 
fo. 13, pi. 3 ; Jenk. 109 ; 145 E. R. 70. 

Annotation : — Reid. Cochrane v. Moore *1890), 25 Q. B. D. 

57. 

37. .] — Wortes v. Clifton (1614), 1 

Roll. Rep. 01 ; 81 E. R. 328. 

Annotations : — Reid. Irons v. Smallpiece (1819), 2 B. & Aid. 

551 ; Cochrane r. Moore (1890), 25 Q. B. D. 57. 

38. -.] — A deed of gift made of personal 
chattels is not good against creditors, if the donor 
continue in possession ; but if, while they are 
so in his possession, they are taken in execution, 
& redeemed for, & on account of the donor, they 
thereby become his absolute property again, &, 
notwithstanding the deed of gift, will pass to a 
legatee under a bequest of “all his personal 
estate,” etc. — Winchelsea (Countess) v. Maid- 
stone (Lady) (1691), 4 Mod. Rep. 51 ; 87 E. R. 
257. 

39. .] — A parol gift [of chattels] without 

some act of delivery will not alter the property. — 
Smith v. Smith (1733), 2 Stra. 955 ; 93 E. R. 965, 
N. P. 

Annotations: — Consd. Bunn v. Markham (1816), 2 Marsh. 

532. Mentd. Johnson r. Stear (1863), 33 L. J. C. F. 130. 

40. .] — Irons v . Smallpiece, No. 3, ante. 

41. .] — If a man give money as a gratuity 

it cannot be recovered back, because the gift is 
complete ; yet a man who promises to give money 
cannot be sued on such promise (Lord Abinger, 


O.B.). — Easton v. Pratchett (1835), 1 Or. M. & R. 
798 ; 6 0. & P. 736 ; 3 Dowl. 472 ; 1 Gale, 30 ; 
4 Tyr. 472 ; 4 L. J. Ex. 73 ; 149 E. R. 1302 ; 
on appeal , 2 Or. M. & R. 542, Ex. Oh. 

Annotations : — Mentd. Mills v. Oddy (1835), 2 Cr. M. & It. 
103; Noel v. Rich (1835), 5 Tyr. 632; Stoughton v . 
Kilmorey (1835), 2 Cr. M. & It. 72 ; Woodgato r. Field 
(1842), 2 Haro, 211. 

42. -.] — A verbal gift of a chattel does 
not pass the property in it without delivery 
(Tindal, C.J.). — Reeves v. Capper (1838), 5 
Bing. N. C. 136 ; 1 Am. 427 ; 6 Scott, 877 ; 8 
L. J. 0. P. 44 ; 2 Jur. 1067 ; 132 E. R. 1057. 
Annotations : — Consd. Hilton v. Tucker (1888), 39 Ch. D. 

669. Reid. Flory v. Denny (1852), 7 Exch. 581 ; Meyer- 
stein v. Barber (1866), L. It. 2 C. P. 38 ; Burdick v. Sewell 
(1883), 10 Q. B. D. 363; Cochrane v. Moore (1890), 
25 Q. B. D. 57 ; Dublin City Distillery v. Doherty, [1914 J 
A. C. 823. Mentd. Walker v. Clyde (1861), 10 C. B. N. S. 
381 ; Langton v. Waring (1865), 18 C. B. N. S. 315 ; 
Donald v. SuckliDg (1866), L. R. 1 Q. B. 585 ; Young 
v. Lambert (1870), L. R. 3 P. C. 142 ; Mills v. Charles- 
worth (1890), 25 Q. B. D. 421 ; Morris v. Delobhel Fiipo 
(1892), 60 L. T. 320. 

43. .] — Shower v. Pilck, No. 55, post. 

44. -.] — A mere parol gift of a chattel, 
unaccompanied by delivery of possession, passes 
no property therein. — Bourne r. Fosbrooke 
(1865), 18 C. B. N. S. 515; 5 New Rep. 375; 
34 L. J. C. P. 164 ; 11 Jur. N. S. 202 ; 13 W. R. 
497 ; 144 E. R. 515. 

Annotations : — Reid. Cochrane v. Moore (1890), 25 Q. B. D. 
57. Mentd. Fell v. Whitaker (1871), 41 L. J. Q. B. 78. 

44a. -.] — It is clear law that in order to pass 

property in chattels by way of gift, mere words are 
not sufficient, but there must be delivery (Lord 
Esher, M.R.). — Bashall v. Bashall (1894), 11 
T. L. R. 152, C. A. 

Annotation : — Mentd. Lamer v. Lamer (1905), 74 L. J. K. B. 
797. 

45. Whether intention alone sufficient.] — 

A clear intention on the part of the donor to give, 
acted upon by the donee, constitutes a valid gift 
inter vivos without actual delivery . — Tic Har court, 
Danby v. Tucker (1883), 31 W. R. 578. 

Annotations : — Dbtd. Cochrane v. Moore (1890), 25 Q. B. D. 
57. Reid. Jit Ridgway, Exp. Ridgway (1885), 15 Q. B. D. 
4 47 ; Kilpin v. Ratley, (1892) 1 Q. B. 582 ; lie Stoneham, 
Stoneham r. Stoneham, [1919] 1 Ch. 149. 

46. .] — In 1866 A., soon after the 

birth of his son T., purchased a pipe of wine for 
his son, & had it bottled, & laid down in his 
cellar, & from that time it remained intact in 
the cellar & was known in the family & amongst 
their friends as T.'s wine. In 1885 A. became 
bkpt. : — Held : there was not sufficient evidence 
of an intention to make an immediate present 
gift of the wine to T., & it passed to the trustee in 
bkpey. 


Bradshaw (1881), 6 A. II. 666.— 

CAN. 

f* .] — A gift 1 b not invalid for 

tho mere reason that the donor lias 
not delivered possession. — Kalidas 
Mullick v. Kanhaya Lal Pundit 
U884), I. L. R. 11 Calc. 121 ; L. R. 
11 Ind. App. 218.— IND. 

PART III. SECT. 1, SUB-SECT. 2.— 
B. (b). 

38 i. Parol gift .] — An oral gift of 
personal chattels does not oonfer any 
property on the donee, if there be no 
aotual delivery to him. — Travis v. 
Tiuvib (1886), 12 A. R. 138.— CAN. 

„ *• U- '.J— Pltf.’B father In his 

nfetime purchased a piano which, after 
SpUvery at his home, he gave to pltf., 
JJ en living with him. She accepted 
the gift, & it was afterwards treated 


as her property : — Held : the title to 
the piano was complete in pltf. — 
Tellier r. Dujardin (1906), 16 Man. 
L. R. 423.— CAN. 

36 ill. . } — Actual delivery of tho 

thing is a necessary ingredient of a valid 
parol gift. — Hardy r. Atkinson (1908), 
18 Man. L. R. 351 ; 9 W. L. R. 564.— 

CAN. 

86 iv. .] — In order to transfer a 

chattel by a verbal gift only, there 
must bo an aotual delivery of the thing 
to the donee. — Hu guard v. Bennetto 
(1912), 20 W. L. R. 233 ; 1 D. L. R. 
305 ; 1 W. W. R. 837.— CAN. 

36 v. Packets of sovereigns 

were found in a box of testator outside 
tho property he had bequeathed under 
Ids will to oertain of his children. 
Those moneys were claimed by the wife 


of one of testator’s sons as hers, & as 
trustee for certain of her children, & 
that it was a gift inter vivos. One of 
the next of kin disputed this position, 
& claimed the money should be 
regarded as belonging to tho general 
estate of testator. The evidence in 
support of the son’s wife & her children 
for the position set up, was that testator 
had said, pointing to the packets of 
money, before he died, “ It is all for 
you & the children.” Them wero 
other facts adduced pointing to the 
same intention : — Held : there was not 
the clear & unequivocal terms of 
present donation, accompanied by a 
change of ownership, which is essential 
to constitute a binding & concluded gift 
inter vivos. — Re Fitzgerald (1892), 7 
Nfld. L. R. 714.— NFLD. 

g. Endorsement on promissory note 
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Gifts. 


Sect. l.—How made: Sub-scet. 2, V. (h), (<•), (d) 

It is contended for the trustee that change of 
possession from the donor to the donee must be 
shown, & that no property passes so long as the 
subject of the gift remains in the possession of the 
donor. I am of opinion that it is going too far 
to say that retention of possession by the donor 
is conclusive proof that there is no immediate 
present gift ; although, undoubtedly, unless 
explained or its effect destroyed by other circum- 
stances, it is strong evidence against the existence 
of such an intention (Cave, ,T.). — Be Ridgway, 
Ex p. Ridgway (1885), 15 Q. B. D. 447 ; 54 L. J. 
Q. B. 570 ; 34 W. R. 80 ; 2 Morr. 248. 

Annotations Dbtd. Cochrane v. Moore (1890), 2 5 Q. B. D. 

57. Refd. Kilpin v. Hatley, [1892] 1 Q. II. 582 ; Be 

fetoneham, Stoneham v. Stoneham, 11919 1 1 Ob. 149. 

47. .] — A gift of a chattel capable of 

delivery, made per verba de prcesenti by a donor 
to a donee, & assented to by the donee, whose 
assent is communicated to the donor, does not pass 
the property in the chattel without delivery. 

In ordinary English language <fe in legal effect 
there cannot be a “ gift ” without a giving & a 
taking, the giving & taking are the two con- 
temporaneous reciprocal acts which constitute 
a gift. They are a necessary part of the proposition 
that there has been a “ gift.” They are not 
evidence to prove that there has been a gift, but 
facts to be proved to constitute the proposition 
that there has been a gift (Lotid Esher, M.R.). — 
Cochrane r. Moore (1890), 25 Q. B. I). 57 ; 59 
J,. .1. Q, B. 377 ; 03 L. T. 153 ; 54 .1. I\ 804 ; 38 
W. R. 588 ; 0 T. L. R. 290, 0. A. 

Annotation* : — Consd. lie AUlorson, Aldcrson v. Peel (1891), 

«4 L. T. 645. Expld. Kilpin r. Hatley, [1892] 1 Q. B. 582. 

Consd. Valier v. Wright & Hull (1917), 39 T. L. H. 366. 

Expld Be Stoneham, Stoneham v. Stoneham, 11919] 1 Ch. 

149. Refd. Hawlinson v. Mori (1905), 93 L. T. 555 ; 

Be Wasserberg, Union of London 8c Smiths Bank r. 

Wasserborg, [1915] 1 Ch. 195. Mentd. Be. 1‘atriok. Bills 

r.^Tatham 0890), CO L. J. Ch. Ill ; Barlow r. Bland, 

48. -.] — Be Ocio (Lady), Macdonald r. 
Goldsmith (1899), 15 T. L. R. 480. 

49. — - Actual or constructive delivery.] — 

Pltf.’s husband, who taught inotor-car driving, 
gave her a car, which afterwards continued to be 
on the husband’s premises & to be used for the 
business. Pltf. & her husband subsequently 


separated <fc pltf. took the car & placed it in defts.’ 
garage. The car was still registered in the 
husband’s name & defts. gave it up to him on 
demand. In an action by pltf. against defts. 
for the return of the car or its value : — Held ; 
after the gift no change had taken place in the 
custody of the car, & there had been no valid gift 
because there had been no actual or constructive 
delivery, & therefore the action failed. — Valter 
v. Wright & Bull, Ltd. (1917), 33 T. L. R. 360. 

50. Gift in futuro insufficient.] — Be 

Ridgway, Ex p. Ridgway, No. 46, ante. 

(c) Possession Retained by Donor. 

51. Whether Immediate gift intended.] — Be 

Ridgway, Ex p. Ridgway, No. 46, ante. 

52. Retention of insurance policy .1 — Bo 

Richardson, Weston v. Richardson, No. 114, 
post. 

53. .] — Hatley v. Liverpool Victoria 

Legal Friendly Society, No. 115, post. 

(d) Where Donee Already in Possession. 

54. Whether new delivery necessary.] -- 

Flower’s Case (1597), Noy, 67 ; 74 E. R. 1035. 
Annotations; — Expld Douglas v. Douglas (1869), 22 L. T. 
127. Consd. Cochrane r. Mooro (1890), 25 Q. B. D. 57 ; 
Be Stonehum, Stoneham r. Stonoham, [1919] 1 Oil. 149. 

55. .] — A mere verbal gift of a chattel to 

a person in whose possession it is, does not pass 
any property to the donee. 

To pass the property there must be both a gift 
& a delivery (Alperson, B.). — Shower v. Pilck 
( 1849), 4 Exoli. 478 ; 154 E. R. 1301 ; snh nom. 
SHARR v. Pilch, 19 L. J. Ex. 113 ; 14 L. T. O. S. 
135. 

Annotations : — Dbtd. Winter v. Winter (1861), 4 L. T. 639. 
Consd. Kilpin r. Hatley, 11892] 1 Q. B. 582. Refd. Forrest- 
v. Forrest (1865), 5 New Hep. 299 ; Be Ridgway, Ex p. 
Ridgway (1885), 15 Q. B. I). 447 ; Cochrane v. Moore 
(1890), 25 0. B. D. 57 ; Be. Alderwon, Aldorson v. l*eel 
(1891), 61 L. T. 645 ; Be Stoneham, Stoneham i\ 
Stoneham, 11919J 1 Ch. 119. 

56. .] — A barge, while in possession of 

the donee, & worked by liim as servant to the 
owner, was given to him by the owner ; afterwards 
the donee worked it, & paid the wages of the crew 
on his own account until the donor’s death : — 
Held : the property thereby became vested in the 


• — Whether sufficient to constitute gift 
—Without delivery .] — Where the only 
ovidonce of a gilt of a promissory 
note is its endorsement to the alleged 
donee without delivery, the title does 
not pass. — Clark v. Clark (1909), 4 
N. B. Eq. Hep. 237. — CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (o). 

h. Gift of colt — Subsequent in' 
elusion of colt in bill of sale.}— 1\ gave 
a young colt to H., who lived in his 
family, but there waB no evidence of 
any delivery to H., or of any possession 
or use of the colt by him. On the other 
hand, 1\ continued to feed & use the 
colt as his own until Ida death ; 
previously to which ho gave a bill of 
sale of it, among other tilings, to pltf. 
Some time after the death of 1*., H. 
sold to deft., against whom pltf. 
brought trover; — Held: the facts 
mentioned were not sufficient to 
constitute a gift inter vivos . — McFar- 
iane v. Flinn (1870), 8 N. S. It. 141.— 


i. Retention of promissory note.] — 
Rupert v. Johnston (1876), 40 U. C. R. 

11.— CAN. 


k. Gift to child living at home .] — 
A cow which was called pltf.’s 
daughter’s, while the daughter was 
unmarried & living at home ; — Held : 
not sufficient to support an alleged 
gift in the absence of evidence, of any 
point of time when it could be said that 
t hero was a gift, or of any transmuta- 
tion of possession. — Rhodenhizkr v. 
Bollivak (1898), 31 N. S. It. 236. — 


1. Subsequent delivery of gift — 
Whether gift valid .]— Where there is a 
gift of a chattel by words of present 
gift, subsequent delivery is effective 
to perfect the gift. — Standard Trust 
Co. v. Hill, [1922] 2 W. W. It. 1003 ; 
08 D. L. It. 722.— CAN. 


m. Retention of deed assigning 
c host in action .] — Uniacke v. Giles 
(1828). 2 Mol. 257 ; 2 Ir. L. Hoc. 1st 
scr. 161.— IR. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (d). 

64 i. Whether new delivery necessary. 1 
— A wife who possessed four separate 
fixed deposits at a hank for £300 each, 
by word of mouth gave them to her 
husband & signed an order on tho 
bank authorising him to draw the 
money due to her. Tho wife at the 
time of making the gift was in hospital, 
& the deposit receipts were in her house. 
Some few days before her death a bank 
officer called to see tho wifo 8c asked 
whether she wished her overdue 
deposits placed in her husband’s name, 
& she replied “ Yes.” The woman 
was of sound mind 8c knew what she 
was doing when sho made the gift of 
the deposit receipts ; & when the hank 
officer interviewed her : — Held : there 
had been a verbal gift of the four 
deposit receipts, which was complete, 
since tho documents were in the 
possession of the Intended donee at 
the time the gift was made, & no 
further act of delivery or change of 
possession was necessary. — Elder’s 
Trustees & Executors Co., Ltd. r. 
Gibbs, [1922] N. Z. L. K. 21.— N.Z. 



Part III. — Gifts inter vivos. 
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donee. — W inter v. Winter (1861), 4 L. T. 639 ; 9 
W. R. 747. 


Annotations : — Consd. Re Alderson, Alderson v. Peel (1891), 
64 L. T. 645. Folld. Kilpin v. Hatley, [1892] 1 Q. B. 
582. Conid. Cain v. Moon, [1896] 2 Q. B. 283 ; Re 
Stoneham, Stoneham v. Stoneham, [1919] 1 Ch. 149. 
Befd. Re Ridgway, Ex p. Ridgway (1885), 15 Q. B. D. 
447 ; Cochrane v. Moore (1890), 25 Q. B. D. 57 ; Valier 
v . Wright & Bull (1917), 33 T. L. It. 366. 


67. -.] — Delivery first & gift afterwards of 

a chattel capable of delivery is as effectual as 
gift first & delivery afterwards . — Re Alderson, 
Alderson v . Peel (1891), 64 L. T. 645 ; 7 T. L. It. 
418. 

Annotation: — Folld. Kilpin v. Ratley, [1892] 1 Q. B. 582. 


58. — Household furniture which was 

the property of claimant’s father was in the 
possession of claimant’s husband, & was in a house 
where the husband resided with his wife, claimant. 
The father, being at the time with claimant in a 
room where some of the furniture was, verbally 
gave the furniture to claimant by words of present 
gift. The father then went away from the house 
leaving claimant in the room. There was no 
manual delivery of the furniture to claimant, & 
after the gift the furniture still remained in the 
house where claimant & her husband continued 
to live : — Held : manual delivery of the furniture 
was not necessary to complete the verbal gift, 
<fc there had been such a change of possession 
from claimant’s husband to claimant, consequent 
upon the gift, as was sufficient to effectuate it. — 
Kilpin v. Hatley, [1892] 1 Q. B. 582 ; 66 L. T. 
797 ; 56 J. P. 565 ; 40 W. K. 479 ; 8 T. L. H. 290. 
Annotations : — Folld. Rawlinson e. Mart (1905), 93 L. T. 
555. Befd. Valid* r. Wright & Bull (1917), 33 T. L. 11. 
366 ; Re Stnueham, Stoneham r. Stoneham, 11919] 1 
Ch. 1 19. 


death, he gave the tilings to his daughter, & made 
an inventory, & locked them up in a strong chest, 
& gave the key to his wife’s friend, & sent the things 
therein to her for his daughter’s use. Though the 
husband afterwards took some of the things into 
his possession again, that was not sufficient to 
invalidate the gift, which was perfect by the 
former act. — Lucas v. Lucas (1738), West temp. 
Hard. 456 ; 1 Atk. 270 ; 25 E. H. 1030, L. C. 

Annotations: — Befd. Graham r. Londonderry (1746), 3 
Atk. 393 ; Walter v. Hodge (1818), 2 Swan. 92 ; Mews r. 
Mews (1852), 15 Beav. 529 ; Hoyes v. Kindersloy (1854), 
2 8m. & G. 195. 

61. -.] — Pltf. had received from 

his father a present of plate, wliich, after being 
produced for pltf. to see, was put into a chest 
having the father's name upon it. The key 
was given to pltf. & although the chest was left 
in the father’s house when pltf. went away from 
home to join the regiment to which he belonged, 
the plate was not used except during his visits 
to his father. Whilst the chest was in charge of 
the father’s bankers, to whom it had been sent 
for safe custody, the father consented to the 
bankers having a lien upon it for the amount of his 
overdrawn account ; soon afterwards the father 
of pltf. executed a deed of assignment to trustees 
under Bkpcy. Act, 1861 (c. 134), s. 192 : — Held : 
in an action by the son against his fathor’s trustees 
to recover possession of iliis chest of plate, which 
they claimed under the deed, the delivery of the 
key to pltf. & the circumstances of the gift were 
sufficient to pass the property. — W ebb v. Wiiinney 
(1868), 18 L. T. 523 ; 16 W. H. 973. 

Annotations: — Bold. Re SyiuouH (1869), 17 W. U. lOtO. 
Mentd. Lincoln Waggon & Engine Co. v. Mumford (1879), 
41 L. T. 655. 


59. .] — When chattels capable of delivery 

are in the possession of the intended donee a parol 
gift of them by the donor passes the property in the 
chattels & completes the gift, no further act of 
delivery or change of possession being necessary. 
The principle is the same whether the chattels are 
delivered to the donee before the gift or con- 
currently with or subsequently to the gift. The 
principle applies where the chattels have been 
delivered to the donee before the gift as bailee or 
in any other capacity so long as they are in his 
actual possession at the time of the gift to the 
knowledge of the donor. 

Where a gift of chattels is made inter vivos per 
verba do prccsenti & the chattels are in the posses- 
sion of the donee as bailee or in any other capacity, 
no further delivery is necessary to complete the 
gift. Even if such a gift were incomplete, con- 
firmation of it by will & appointment of the donee 
as exor. would complete the gift . — Re Stoneham, 
Stoneham v. Stoneham, [1919] 1 Ch. 149; 88 
L. J. Ch. 77 ; 120 L. T. 341 ; 63 Sol. Jo. 192. 

(e) Constructive Delivery. 

60. Delivery of key — Of chest — Gift of con- 
tents of chest.] — M. in her last illness requested 
of her husband that her wearing apparel, gold 
watch, pearl necklace, rings, etc., in her possession, 
& used by her might be given to her daughter, 
put into a friend’s hand for her daughter’s use, 
wliich the husband promised. After his wife’s 


62. Of warehouse.] — Pawnees of goods, 

etc., permitting bkpt-s. to continue in possession, 
or in the order & disposition of them, have no 
specific lien on them against the assignees. 

A delivery of the key of a warehouse is a delivery 
of those goods, which are bulky, being the only 
immediate delivery the things are capable of 
(Burnet, J.). — Kyall r. Bowles (1750), 9 
Bli. N. S. 377 ; 1 Ves. Sen. 318 ; 1 Atk. 165 ; 1 
Wils. 260 ; 27 E. It. 1074. 

Annotations : — Consd. Wostr. Skip (1750), 1 Ves. Son. 239 ; 
Re Body, Ex p. Stuner (1859), 33 L. T. O. S. 211. Befd. 
Ward v. Turner (1752), 2 Vos. Sen. 4 31 ; Atkinson v. 
Muling (1788), 2 Term Rep. 462 ; Dearie v. Hall, Lovorldge 
r. Cooper (1828), 3 Russ. 1 ; Reeves v. Capper (1838), 

1 Arn. 427 ; Cooke i\ Hemming ( 1868 ), L. It. 3. C. 1\ 
331 ; Ward r\ Dimeoinbc, [1893] A. C. 369. Mentd. 
Doddlngton v. llallot (1750), 1 Vos. Son. 497 ; ltow v. 
Dawson (1750), 1 Ves. Son. 331 ; Ex p. Dumas (1754), 

2 Ves. Sen. 582 ; Ex u. Shank (1754), 1 Atk. 231 ; Worsley 
r. Domattos & Slador (1758), 1 Burr. 4 67 ; Wilson v. 
Day (1759), 2 Burr. 827 ; Mason v. Vcre (1779), 2 Win, Bl. 
1309 ; Falkcner v. Case (1781), 1 Bro. C. C. 125 ; Plumb 
r. Flultt (1791), 2 Anst. 432 ; Gordon t\ East India Co. 
(1797), 7 Term Rop. 228 ; Liugham r. Biggs (1797), 

1 Bos. & P. 82; Evans v. Bioknoll (1801), 6 Vos. 174 ; 
.Jones r. Gibbons (1804), 9 Ves. 407 ; Horn v. Baker 
( 1 808), 9 East, 215 ; Taylor r. PJnmor (1815), 3 M. & S. 
562 ; Re Frazer, Ex p. Monro (1819), Buck, 300 ; Hartley 
r. Smith (1819), Buck, 368; Storer v. Hunter (1«24), 3 
R. & C. 368 ; Hubbard v. Bagshaw (1831), 4 Sim. 326 ; Re 
Severn, Ex p. Tennyson (1832), Mont. & 1L 67 ; Buck, 
r. Leo (1834), 1 Ad. & El. 804 ; Re Ogden, Ex p. Lloyd 
(1834), 1 Mont. & A. 494 ; Gardner v. Lachlan (1838), 
4. My. & Or. 129 ; Re Gye & Hughes, Exp. lteynal (1841), 

2 Mont. D. & Do G. 443 ; Belcher v. Ciyiper (1842), 4 
Man. & G. 502 ; Etty r. Bridges (1843), 2 Y.&C. Ch. Cas. 
486 ; Belcher v. Bellamy (1848), 2 Kxch. 303 ; Beckham 
r. Drake (1849), 2 II. L. Cas. 579 ; Bartlett v. Bartlett 


part III. SECT. 1, SUB-SECT. 2.— 
B. (e) * 

n. Delivery of document — Evi- 
dencing title to chattels.}— Dett. with 


whom a servant lived for a great 
numbor of years, deposited without 
her knowledge in a savings bank in 
her name a sum of money, receiving a 
bank-book in her name. The book 


waB delivered to the servant on the 
day of deposit, & retainod by her for 
three years, though nothing was drawn 
on it. At the end of that time sho 
gave it back to deft, for safe keeping 
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Sect 1. — How made: Sub-sect . 2, B. (e) & (/), 

sub-sect. 3. Sects. 2 3 : S ub-s e cts. 1 2, A ,] 

(1857), 1 De G. & J. 127 ; Re Brooke, Ex p. Scott (1857), 
29 L. T. O. 8. 314 ; Re Selby, Ex p. Probyn (1857), 28 
L. T. O. S. 258 : Re Buller, Ex p. Woraald (1860), 2 
L. T. 544 ; North v. Gurney (1861), 1 John. 8c H. 509 ; 
Grainge v. Warner, Re Grainge (1865), 6 New Rep. 219 ; 
Donald v. Suckling (1866), L, H. 1 Q. B. 585 ; Re Bain- 
bridge, Ex p. Fletcher (1878), 8 Ch. D. 218 ; Re West of 
England 6c South Wales District Bank, Ex p. Dale (1879), 
11 Ch. D. 772 ; Re Hallett’s Estate. Knatchbull v. Hallctt 
(1880), 13 Ch. D. 696 ; Colonial Bank v. Whinney (1886), 
31 App. Cas. 426 ; Re Patrick, Bills v. Tatham (1890), 
63 L. T. 752 ; Re Richards, Humber v. Richards (1890), 
45 Ch. D. 589 ; Thomas v. Scarlcs, 11891) 2 Q. B. 408 ; 
English 6c Scottish Mercantile Investment Trust v. 
Brunton, [1892] 2 Q. B. 1 ; Re Wyatt, White v. Ellis, 
11892] 1 Ch. 188 ; Sharman v. Mason, 11899] 2 Q. B. 679 ; 
Rose v. Duckett, [1901] 2 K. B. 449 ; Glegg v. Bromley 
(1911), 81 L. J. K. B. 334. 

63. Ol box containing securities — Receipt 
in capacity as custodian.] — Upon the death of 
testator ten Austrian bonds were found, among 
other securities, in a box at his house, with the 
following indorsement “ The lii*st live numbers of 
these Austrian bonds belong to & are IV s pro- 
perty,” signed by testator. 1). was testator’s 
housekeeper, & the key of the box was given into 
her custody : — Held : as there had been no actual 
transfer or delivery of the bonds to I), they still 
remained paid/ of testator’s assets. — Trimmer v. 
Danby (1850), 25 L. J. Ch. 124 ; 4 W. It. 890. 

64. For limited purposes .]— lie Wasser- 

berg, Union of London & Smiths 13ank, Ltd. 
v . Wasserbeuo, No. 378, post . 

65. Delivery of chair — As symbolic of furni- 
ture.] — H., by word of mouth, coupled with 
symbolical delivery of a chair, gave all his furniture 
to his wife, & at the same time executed a deed poll, 
with an inventory attached, reciting such gift : — 
Held : the deed was not necessary to perfect a title 
to the furniture <fc was not a bill of sale requiring 
registration. — L ock v. Heath (1892), 8 T. L. It. 
295, 1). 0. 

66. Delivery of documents — Evidencing title to 
chattel — Church organ.] — A mission church in a 
parish was vested in trustees upon trust that it 
should be used under the direction of the vicar 
of the parish for public worship. A parishioner 
bought an organ A lent it to the church, & it was 
erected there, the property in the organ remaining 
in him. The then vicar of the parish gave to the 
parishioner a letter evidencing the fact that the 
organ was only lent. Pltf. was the organist 
at the church, & the owner of the organ told him 
at liis rooms that he wished to give liim the organ, 
<& thereupon handed to him the vicar’s letter & 
the receipts for the purchase money of the organ 
as indicia of title ; & subsequently when in the 
church he placed his hand upon the organ <fc 
said to a third person in pltf.’s presence cither that 
he had given or that he gave the organ to pltf. 
The organ remained in the church. Pltf. sub- 
sequently claimed the organ, & the vicar dis- 
puted his title to it. Pltf. brought an action 
against the vicar & churchwardens for a declara- 
tion of his title to the organ : — Held : the delivery 
of the indicia of title to pltf. constituted a complete 
& valid gift of the organ to him ; even if it was 
not then a complete gift, it was completed sub- 


sequently at the church ; & the action was 

properly brought against the vicar for a declaration 
of title. — Rawlinson v. Mort (1905), 93 L. T. 
555 ; 21 T. L. R. 774. 

( / ) Joint Possession* 

Apparent possession.] — See Bills of Sale, Vol. 
VII., pp. 110 et seq* 

By husband & wife Jointly.] — See Bank- 
ruptcy, Vol. V., p. 852, No. 7160 ; Bills of 
Sale, Vol. VII., p. 115, Nos. 672-674. 

See, also , Husband & Wife. 

C. Declaration of Trust 
See Trusts & Trustees. 


Sub-sect. 3. — Gift of Choses in Action. 

Mode of assignment.] — See Choses in Action, 
Vol. VIII., pp. 424, 425, Nos. 35-46. 

What may be assigned.] — See Choses in Action, 
Vol. VIII., pp. 426 cl seq. 

Acts amounting to assignment.] — See Choses in 
Action, Vol. VIII., pp. 442 et seq. 

Enforcement of voluntary assignment.] — See 
Choses in Action, Vol. VIII., pp. 496 et seq . 


Sect. 2.— PRESUMPTION AGAINST GIFT — 
RESULTING TRUST. 

Sec Trusts & Trustees. 

Property purchased in name of or transferred to 
another.] — See Trusts & Trustees. 

Property purchased in joint names.] — See 

Trusts & Trustees. 


Sect. 3. PRESUMPTION IN FAVOUR OF GIFT - 
ADVANCEMENT. 

Sub-sect. 1. — In General. 

What constitutes advancement.] — See Equity, 
Vol. XX., pp. 458 ct seq ., Nos. 1823 et seq. ; Trusts 
& Trustees. 


Sub-sect. 2. — Between What Persons 
Arising. 

A . Father and Child . 

Sec , generally , Trusts & Trustees. 

67. Purchase by father in child’s name — Pre- 
sumption of advancement — Natural son.] — Beck- 
ford v. Beckford (1774), Lofft, 490 ; 98 E. R. 
763, L. C. 

Annotations : — Ezpld. Tucker v. Burrow (1865), 6 New Rep. 
139. Refd. Soar v. Foster (1858), 4 K. & J. 152. 

68. .] — Where the father joins the 

son with him in the purchase it shall not be pre- 
sumed a trust in the son, unless it be expressly 


6 was retained by him until her decease, 
which happened some short time after. 
It was contended that the giving back 
of the book revested the money in the 
donor : — Held : there was a good gift 
inter vivos. — Moore v. Power (1890), 

7 Nfld. L. R. 460 — NFLD. 


PART III. SECT. 3, SUB-SECT. 2.— A. 

o. Purchase by father in child's 
name — Presumed an advancement. }— 
Pltf.’s father purchased land 8c on 
getting transfer caused the transfer 
to bo made out to pltf., expl aining to 


the vendor that his son was *' coming 
up from the States.” The father 
retained the duplicate certificate of 
title 8c the transfer unregistered, & 
they were found among his papers 
after his death. He never told pltf., 
who did not come to Alberta, anything 
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declared. — Scroope v. Scroope (1663), 1 Cas. in 
Oh. 27 ; Freem. Oh. 171 ; 22 E. R. 677. 

Annotation Reid. Grey v. Grey (1677), 2 Swan. 594. 

69. •] — Benion v. Stone (1663), 3 

Rep. Ch. 9; 21 E. R. 712. 

70. Effect of previous advancement.] 
— I take this difference between a son formerly 
married & provided for, & between a son unpro- 
vided for. In the latter case, if the father pur- 
chase land in the name of a son, & pay for it, or 
convey land to his son, it shall be taken not to be a 
trust, but to be an advancement or provision for 
the son, because the father is under an obligation 
of duty & conscience to provide for his child in 
such case ; but after he has provided for him, he is 
under no further obligation to provide more than 
for a stranger, & else no father could trust his 
child (Lord Nottingham, C.). — Elliot v. Elliot 
(1677), 2 Cas. in Ch. 231 ; 22 E. R. 922, L. C. 
Annotations : — Coned. Hepworth r. Hepworth (1870), L. It. 

21 Eq. 10. Reid. Loyd v. Hoad (1711)), 1 1\ Wins. 007. 

71. .] — Purchase by a father in the 

name of his son, an advancement. — Grey (Loud) 
v. Grey (Lady) (1677), 1 Cas. in Ch. 296 ; 2 Swan. 
591; Cas. temp . Finch, 338 ; 22 E. R. 809, L. C. 
Annotations : — Consd. Soar v. Foster (1858), 4 1C. & J. 152. 

Apld. Williams v. Williams (18G3), 32 Beav. 370. Consd. 
Sayre v. Hughes (1868), L. R. 5 Eq. 376. Refd. Woodman 
r. Morrol (1678), Freem. Ch. 32 ; Loyd v. Head (1719), 
1 P. Wins. 607 ; Burgess v. Wheate, A.-G. v. Wheate 
(1759), 1 Eden, 177 ; Gopeekrist Gosain r. Gmigapersuud 
Gosain (1854), 6 Moo. lnd. App. 53 ; Dumper v. Dumper 
(1862), 3 Gill. 583 ; Tucker r. Burrow (1865), 2 Hem. & M. 
515 ; Nicholson v. Mulligan (1869), 17 W. 11. 659 ; Stamp 
Duties Coinrs. v. Byrnes, 11911] A. C. 386. 

72. .] — Woodman v. Morrkl [Morin] 

(1678), Freem. Ch. 32 ; 22 E. R. 1040 ; on appeal , 
Freem. Ch. 34, n., L. C. 

73. -.] — A purchase by the father in 
the name of his infant son, decreed to be an 
advancement, & not a trust. — Mumma v. Mumma 
(1687), 2 Vem. 19 ; 23 E. R. 622, L. C. 

Annotation : — Folld. Taylor r. Taylor (1737), 1 Atk. 38C. 

74. -.] — A. purchased lands in his 
eldest son’s name, & put him into possession, <fc 
the son having fallen sick, took a declaration of 
trust from him, & after the son’s recovery, he was 
permitted to continue in possession. The son 
married & died, & the father obtained a conveyance 
from his younger son : — Held : the eldest son’s 
wife should have dower in these lands. — Bateman 
v. Bateman (1702), 2 Vem. 436 ; 1 Eq. Cas. Abr. 
218,382 ; 23 E. R. 880. 

Annotation Mentd. Jones v. Meredith (1739), 2 Com. 061. 

75. .] — Father buys an estate in the 

name of his younger son & of a trustee, it shall be 
taken as an advancement ; so though a reversion 
be settled on the younger son, expectant on the 
mother’s death. — Lamplugh v. Lamplugh (1709), 
1 P. Wms. Ill : 2 Eq. Cas. Abr. 415 ; 24 E. R. 
310, L. C. 

Annotations:— Reid. Crabb v. Crabb (1831), 1 My. & K. 
511. Mentd. Rogers v. Earl (1757), 1 Dick. 295. 

. 76. -.] — A father purchases lands 

m his son’s name, his eon being then eighteen 
years of age, the father continued in possession 


till his death : this shall be considered as an 
advancement for the son, & not a trust for the 
father. — Taylor v. Taylor (1737), West temp. 
Hard. Ill ; 1 Atk. 386 ; 20 E. R. 247, L. C. 
Annotations : — Reid. Crabb v. Crabb (1834), 1 My. & K. 511 ; 
Gopeekrist Gosain r. Gungapersaud Gosain (1854), 6 
Moo. Ind. App. 53. Mentd. Chapman v. Gibson (1791), 

3 Bro. C. C. 229. 

77. -.] — The reason why a purchase 
in the son’s name, though the possession con- 
tinued in the father, has been held an advance- 
ment of the son, is because the father was his 
natural guardian during his minority. 1 ’ho ugh the 
father pays the whole consideration, yet, if the 
purchase is made in the name of a younger son, 
the heir cannot maintain it is a trust for the 
father. — Stileman v . Ashdown (1742), 2 Atk. 477 ; 
26 E. R. 688, L. C. 

Annotations : — Reid. Bummer v. ritchor (1833), 2 My. & K. 
262 ; Crabb v. Crabb (1834), 1 My. & K, 611 ; Mackay 
v. Douglas (1872), L. H. 14 Eq. 106. Mentd. Tuylur r. 
Jones (1743), 2 Atk. 600: Burroughs v. Elton (1805). 
11 Vos. 29 ; Bott v. Smith (1856), 21 Boav. 511. 

78. -.] — Copyhold granted to A. & B. 

1 1 is wife, & C. his younger son, to take in succession 
for their lives & the life of the survivors. The 
purchase-money was all paid by A. C. is not a 
trustee of his life interest for A. but takes it 
beneficially as an advancement from his father. — 
Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92 ; 30 
E. R. 42. 

Annotations: — Consd. Finch r. Finch (1808), 15 Vos. 43; 
Skeats v . Skcats (1842), 2 Y. C. Ch. Can. 9. Distd. 
Keats v. Hewer (1864), 11 L. T. 290. Consd. Sayre v. 
Hughes (1868), L. It. 5 Eq. 376. Distd. lie Whit-chouse, 
WkitehouHG v. Edwards (1887), 37 Ch. D. 683. Reid. 
Wray v. Steele (1814), 2 Vos. & B. 388 ; Murloss v. 
Franklin (1818), 1 Swan. 13 ; Crabb r. Crabb (1834), 1 
My. & K. 511 ; LcwiH v. Lane (1834), 2 My. & K. 449 ; 
Sharpe v. Sharpe (1841), 10 L. J. Ex. Eq. 2 ; Uopookrist 
Gosain v. GungaperHaud GoBuin (1854), 6 Moo. lnd. App. 
53 ; Jeans v. Cooke (1857), 27 L. J. Ch. 202 ; Dumper v. 
Dumper (1862), 3 Gill. 583 ; Tucker v. Burrow (1865), 
2 Hem. & M. 515 ; Crow v. Pettingill (1869), 38 L. J. Ch. 
186 ; He Policy No. 6402 of Scottish Equitable Life Ahhc-c. 
Soc., 11902] 1 Ch. 282; McroJcr v. MeroJer, 11903] 2 Ch. 
98; The Venture, 11908] 1*. 218; Hatley v. Liverpool 
Victoria Legal Friendly Soc. (1918), 88 L. J. K. B. 237 ; 
tie. Engelbach's Estate, Tibbetts e. Engelbach, [1921] 
2 Ch. 348. 

79. .] — Purchase in the name of 

another a trust for the party, who pays the con- 
sideration ; except by a parent in the name of his 
child ; which is presumed an advancement. 
The presumption is capable of being rebutted ; 
but does not give way to slight circumstances. — 
Finch v. Finch (1808), 15 Ves. 43 ; 33 E. R. 671, 
L. C. 

Annotations : — Reid. Crabb v. Crabb (1834), 1 My. & K. 
5J 1 ; Sharpe v. Sharpe (1841), 10 L. J. Ex. Eq. 2 ; Skeats 
r. Skeats (184 2), 12 L. J. Ch. 22 ; Tucker v. Burrow (1805), 
2 Ilcm. & M. 515. 

80. .] — A father having purchased in 

the names of his sons a copyhold estate, which 
he afterwards demised by licence obtained sub- 
sequently to the purchase ; the sons take the 
estate successively, as an advancement. To 
repel the presumption of advancement, evidence 
of the father’s intention must be contemporaneous 
with the purchase. The presumption arising 
from the circumstances of the purchase of one 
estate cannot be qualified by transactions relative 
to other estates. 


about this land, & during the seven 
years between the time of the transfer 
& the father’s death the latter did 
breaking on the land, leased it & took 
the rent & paid the taxes. Two 
tenants testified that he refused to sell 
the land stating that it belonged to Ids 


son : — Held : there was a presumption 
that a gift was intended from father to 
son & there was a completed rift of 
the land. — K ldrldoe v. Royal Trust 
Co., [1923] 2 D. L. R. 689 ; 2 W. W. R. 
07— CAN. 

P. ] — Redington V. 


Redington (1794), 3 Ridg. Pari. Rep. 
106.— IR. 

q. .] — A father who had 

Govt, stock standing in bis own name, 
in tho year 1838, transferred all 
except a small portion, into the joint 
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Sect. 3 . — Presumption in favour of gift — advance • 
merit: Sub-sect . 2, A,, B., C. & D.) 

It is settled that though, in general cases, if A. 
purchases with his own money, Ac the conveyance 
is taken in the name of B., an implied trust in 
favour of A. arises from the payment of the pur- 
chase-money ; yet that doctrine has exceptions. 
One exception is, that if a man purchases in the 
name of his son, Ac no act is done to manifest an 
intention that the son shall take as trustee, that 
intention will not be implied from the payment 
of the purchase-money by the father, but the 
purchase is piimd facie an advancement (Lord 
Eldon, C.). — Murless v. Franklin (1818), 1 
Swan. 13 ; 36 E. R. 278, L. C. 

Annotations: — Consd. Stock v. M'Avoy (1872), 42 L. J. Ch. 

230. Refd. Scawin v. Scuwiti (IK 11), 1 Y. & C. Ch. Cas. 

65 ; Sharpe v. Sharpe (1841), 10 L. J. Ex. Eq. 2 ; Skeata 

r. Skeata (1842), 12 L. J. Ch. 22 ; Gopeekrlat Gosain v. 

Gmigapersaud Goaain (1854), 6 Moo. liul. App. 53. 

81. .] — Crabb v. Or abb (1834), 1 

My. Ac K. 511 ; 3 L. J. Ch. 181 ; 39 E. R. 774, L. C. 

Annotation : — Refd. Gopeekrist GoHain v. Gungapcrsaud 

Gosain (1854), 6 Moo. lnd. App. 53. 

82. -.] — (1) When a property is 
purchased by a parent in the name of his child, 
it is. primd facie, an advancement ; the implied 
trust in favour of the person paying the money 
does not in such case arise. This presumption 
may, however, be rebutted by evidence, mani- 
festing an intention that the child shall take as 
trustee. 

(2) Where a purchase is made by a parent in the 
name of a child, the contemporaneous acts Ac 
declarations of the parent are evidence to show 
that the child shall take as trustee only ; but the 
subsequent acts Ac declarations of the parent are 
inadmissible for that purpose. 

(3) Moneys were invested in the funds by a 
father, in the name of his son, the dividends of 
which were received by the father during his life, 
under a power of attorney from the son : — Held : 
after his death, this was an advancement, A the 
funds belonged 1o the son. — S idmoutji v. Sij)- 
mouth (1840), 2 Beav. 447 ; 9 L. J. Oh. 282 ; 48 
E. R. 1254. 

^ to notations : — As to { 1) Refd. Skoals v. Skoals (1812), 12 
Jj. J. Ch. 22 ; Williams v. Williams (1863), 32 Beuv. 370. 
As to (2) Refd. Gopookrist Gosain v. Gungaporsauti Gosain 
(1854), 6 Moo. lnd. App. 53 ; Forrest v. Forrest (1865), 

34 L. J. Ch. 428. As to (3) Refd. Bono v. Bollard (1857), 

24 Beav. 283 ; Hopvvorth v. Uopworth (1870), L. It. 11 
Eq. 10. 

83. — Tlio purchase by a father, of 

Bhares in a joint-stock bank, in the name of his 
son, held, under the circumstances, not to be an 
advancement for the son. 

It is settled that a purchase by a father in the 
name of his son is, pi imd jade, an advancement of 
the son. The presumption is so, but of course this 
presumption may bo rebutted. The father may 
certainly, even m cases where the doctrine of 
advancement is held to take place, receive the 
title deeds Ac the dividends ; but although those 
circumstances may exist in such cases, yet they 
are circumstances in favour of the father, especially 
where the son is adult (Knight Bruce, V.-C.). — 
Scawin v . Scawin (1841), 1 Y. Ac 0. Ch. Cas. 65 ; 

62 E. R. 792. 

names of himself & his son. He also, 
in the year 1856, deposited moneys in 
a bank, in their joint names. Small 
purchases of stock in their joint names 
were made at intervals to 1851 ; & 
the joint deposits were made at 


84. -.] — A. being the heir at law As 

expectant devisee of B., paid off a mtge. upon B.’s 
estate : — Held : a presumption arose that the 
payment was made by A. for his own benefit ; 
Ac in the absence of evidence to rebut such pre- 
sumption, A. was entitled to a charge upon the 
estate. 

When a father makes a purchase in the name 
of his son, a presumption arises that it is intended 
as a benefit to the son. No such presumption 
arises if such a purchase is made in the name of 
a stranger. This presumption arises from the 
relation of the father to the son, Ac the duty of the 
father to make a provision for his son. In all 
cases the question is whether there is. evidence 
sufficient to rebut the resulting trust in favour 
of the person who pays the money, Ac evidence is 
admissible to support the resulting trust as well as 
to rebut it (Stuart, V.-C.). — Crow v. Pettingill 
(1809), 38 L. J. Ch. 186 ; 20 L. T. 7 ; 17 W. R. 
364 ; revsd . on other grounds, 20 L. T. 342, L. JJ. 

85. Child already fully advanced.] — On a 

transfer by a father into a son’s name : — Held : 
the presumption was that an advancement was 
intended, notwithstanding the fact that the son 
was already fully advanced, & that the father had 
by a previous will manifested an intention to 
provide for the son’s children. — Uepworth v. 
[Jepworth (1870), L. R. 11 Eq. 10 ; 40 L. J. Ch. 
Ill ; 23 L. T. 388 ; 19 W. R. 46. 

86. Lease to daughter — Subsequent sale by 
donor — Purchaser with notice.] — Lord of a west 
country manor, his tenants refused to renew, 
made a lease of the premises to his daughter 
for ninety-nine years Ac afterwards sold the manor 
to J., who had notice of the lease but had security 
that the daughter when at age would surrender. 
Daughter decreed to have the benefit of the lease. 

This lease does not appear to be a trust for the 
father ; but I take it to be an advancement for 
his child (Lord Jeffries, C.). — Jennings v. 
Selleck (1687), 1 Vern. 467 ; 1 Eq. Cas. Abr. 
381 ; 23 E. R. 593, L. C. 

87. Small sums given occasionally — No ad- 
vancement.] — With regard to the advancement of 
a child it has been determined, that small in- 
considerable sums occasionally given to a child 
cannot be deemed an advancement or part thereof ; 
thus maintenance money, or an allowance made 
by a freeman to his son at the university, or in 
(ravelling, etc., is not to be taken as any part of 
his advancement, tliis being only his education ; 

Ac it would create charge Ac uncertainty to inquire 
minutely into such matters. So putting out a 
child apprentice is no part of his advancement, for 
it is only procuring the master to keep him seven 
years instead of the parent. — Render v. Rose 
(1718), 2 Eq. Cas. Abr. 265 ; 22 E. R. 224. 

88. Deed of gift — Depriving father of all pos- 
sessions.]— A deed of gift by father to son, whereby 
the father purports to deprive himself of every- 
thing he has in the world, cannot be supported as 
an advancement. A deed purporting to be a sale 
cannot bo supported as an advancement. A deed 
which, on the face of it, does not show a fair Ac 
reasonable consideration cannot be supported 

occasion of the joint lodgment, it was 
explained to the father by the bank 
manager, that the effect would be to 
enable the son to draw the money after 
his death. The father then, Ac on a 
subsequent occasion, intimated that 


intervals, to the father’s death in 1862. 
These investments constituted the bulk 
of the father’s property. By the 
practice of the bank, on every occasion 
of drawing the interest, new deposit 
receipts were issued. On the first 
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in equity- An inadequate money consideration 
cannot be combined with a consideration of 
“natural love & affection' 9 for the purpose of 
fiunnorting a deed. — Hughes v . Seanor (1869), 18 
W; & 108 ; an appeal (1870), 18 W. R. 1122, I* 0. 

B. Mother and Child. 

89. Whether presumption arises.] — A mar- 
ried lady, living apart from her husband, pur- 
chased out of the savings of her separate 
estate stock in the names of her son & daughter 
The lady died, appointing the daughter extrix. 
of her will. The son became lunatic. The 
daughter petitioned for a tranfer of the stock to her 
as extrix. The Lords Justices ordered the transfer 
without requiring a bill to be filed. Sernble : 
the doctrine that a purchase in the name of a 
child will, in the absence of evidence to the con- 
trary, be presumed to be an advancement, does 
not apply where the purchase is made by a mother. 
— Be Be Visme (1863), 2 Be G. J. & 8m. 17 ; 33 
L. J. Oh. 332 ; 9 L. T. 008 ; 12 W. R. 140 ; 40 
E. R. 280. 

Annotations Consd. Sayre Hughes (1868), L. It. 5 

376 ; Bennet v . Bonnet (1879), 10 Oh. D. 474. 

Crow t». PettinffUl (1869), 38 L. J. Ch. 186. 

90. -.] — A widowed mother, after making 
her will in favour of her two daughters, transferred 
East India stock, which had stood in her own name, 
into the names of herself & the unmarried daughter, 
& died : — Held : there was a presumption of 
intended benefit to the unmarried daughter which 
was unrebutted, & the stock belonged absolutely 
to her. — S ayre v. Hughes (1808), L. R. 5 Eq. 
370 ; 37 L. J. Oh. 401 ; 18 L. T. 347 ; 10 W. R. 
002. 

Annotations - Consd. Bennet v. Bennet (1879), 10 Ch. D. 

474. Reid. Hepworth v. Hepworth (1870), L. R. 11 Eq. 

10 ; Re Orme, Evans v . Maxwell (1883), 50 L. T. 51. 

91. Intention to advance — Question of 

fact.] — There is no such obligation, according to 
the rules of equity, on a mother to advance or 
make a provision for her child, as in the case of a 
father ; & therefore, when a mother makes a 

purchase or investment in the name of her child, 
or in the joint names of herself & her child, that 
does not of itself afford the presumption of 
advancement ; in such a case the intention to 
advance is a question of evidence : — Held : a 
stun of money borrowed by a widowed mother for 
her son’s benefit, upon the evidence to be, not a 
gift, but a loan from the mother to the son, 
provable by her against his estate on his death. — 
Rennet v. Bennet (1879), 10 Oh. D. 474 ; 40 
L. T. 378 ; 27 W. R. 673. 

Annotation: — Retd. Re Orme, Evans v. Maxwell (1883), 

50 L. T. 51. 

92. Mother in loco parentis.] — Stock 

which had been acquired by a lady as the survivor 
of her husband, who had transferred it into their 
joint names, was transferred by her into the names 
of herself, her daughter, who had recently married, 
& her daughter's husband ; & the dividends of the 
stock were employed by the transferor during her 
life. The daughter predeceased her mother, & 
the son-in-law survived them both : — Held : 
there was no resulting trust, & the son-in-law was 
entitled to the fund. 


If it be true that a resulting trust only arises 
where there is no other explanation of the trans- 
action, here you have a reasonable explanation 
Of the transaction in the fact that there was a 
daughter to be endowed & that she could only be 
endowed by this form of transfer. Whatever 
presumption there is in favour of an unmarried 
daughter in the case of a transfer to her, the same 
presumption arises in this case, where the transfer 
was to a married daughter & her husband. Then, 
if the object of the donor at the time when the 
transfer is made is ascertained, it can make no 
difference whether the daughter & her husband 
survived the mother, or, as in this case, the hus- 
band only survived the mother (Lord Cairns, 
L.O.). — Batstone v . Salter (1876), 10 Oh. App. 
431 5 44 L. J. Oh. 760 ; 33 L. T. 4 ; 23 W. R. 810, 
L. 0. & L. JJ. 

Annotation : — Reid. Crichton v. Crichton (1895), 13 R. 770 

93. Payment for child's necessities.] 

— An action was brought by creditors for the 
administration of the estate of an intestate, a 
widow, against the administrator, who was her 
eldest son, & who was acting under letters of 
administration granted to him previously. 

Deft, had joined, as surety, with the intestate 
in giving a security for certain loans which had 
been procured by her for her own purposes, & 
he cl aim ed to retain out of the assets of the 
intestate, in, or coming to his hands as 
administrator, a sum sufficient to repay these loans 
with interest. He had not in fact repaid them, 
although he was personally liable to do so. 

Deft, was at one period engaged in farming, A 
the intestate from time to time made him small 
advances when he was in want of money to assist 
him in carrying on his business, or for his main- 
tenance. The intestate never attempted to 
recover these moneys, & she took no acknowledg- 
ment for them. Pitfs sought to charge deft, 
with the moneys so received by liim : — Held : the 
moneys advanced to deft, by the intestate, who 
was in loco parentis at the time, to provide tor his 
necessities, were presumably gifts to him, & 
accordingly pltf.’s set-off could not be allowed.— - 
Re Orme, Evans v. Maxwell (1883), 60 L. T. 61. 

Annotations Re Giles, Jones tJ- Permefather. 

[1896] 1 Oh. 956 ; Re Rhoades , Ex p. Rhoades, 11899] 

1 o. B. 905 ; Re Beavan, Davies, Banks v. Beavan, [1913] 

2 Ch. 595. 

C. Husband and Wife. 

See Husband & Wife. 

D. Other Persons. 

94. Donor In loco parentis — Grandfather.] — 

There is difference in the case, where the father 
is dead & where he is alive ; for when the father 
is dead, the grandchildren, are in the immediate 
care of the grandfather ; & if he take bonds in 
their names, or make leases to them, it shall not be 
judged trusts, but provision for the grandchild, 
unless it be otherwise declared at the same time 
(Lord Nottingham, 0.).— Ebrand v. Dancer 
(1080), 2 CJas. in Oh. 20 ; 22 E. R. 829, L. 0. 

Annotations : — Retd. Currant v. Jago (1844), 1 Coll. 261 ; 

Soar Foster (1858), 4 K. & J. 152 : Tucker v. Burrow 

B , 2 Hem. & M. 515 ; Re PcHc^^c* ®* 02 °* Scottish 
able Life Asace. Soc., [1902] 1 Ch. 282. 
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§5, .] — Copyholds for life were pur- 

cha sed by A., who renewed them in the names of his 
•on, & afterward! of his daughter, & afterwards of 
hfs daughter's illegitimate child, whose father was 
Uviug : — Held : the fact that the purchaser had 
to some extent stood in loco parent %e towards the 
grandchild was not sufficient to raise a presumption 
of advancement, in the absence of any evidence 
of intention to make a gift. — Tucker t>. Burrow 
(1805), 2 Hem. & M. 515 ; 6 New Rep. 139 ; 34 
Im J . Gh. 478 ; 12 L. T. 485 ; 11 Jur. N. a 525 ; 
13W.R.771; 71 B. R. 563. 

Be Hamlet, Stephen t>. Cunningham 

(1888), 38 Ch. D. 183. 

96. Grandmother.] — Grandmother bought 

an annuity in £14 per cents, for £100 in the grand- 
child's name. Child’s father gave the grand- 
mother a bond to repay the £100 if the child died 
before the grandmother, who received the income 
At kept the {alley, the grandchild making no claim : 
— Held: no trust for the grandchild. 

What prevailed with the father to give such 
bond, was the chance of the grandmother’s giving 
the annuity to the grandchild, or at least not giving 
it from him ; Ac that probably, if the grandmother 
had not given it from him, this would have been 
taken as a conditional gift to the grandchild 
after the grandmother’s death ; the case might 
have been different, if the grandmother, or parent 
had made such a purchase in a grandchild’s or 
child’s name, At taken the profits during the 
infancy only of the child, for that would have been 
no evidence of a trust for the parent. Seen* if 
the parent had taken the profits after the child’s 
coming of age & when of discretion to claim his 
right ( per Cur.). — Loyd v. Read (1719 i 1 P. Wms. 
607 ; 24 E. R. 537, L. 0. 

97 . Release from debt.] — Testator wrote 

in his account book, opposite an entry of two 
debts owing to him by his brother, one being due 
upon mtge., At the other upon a promissory note, 
the words “ Not to be enforced ” ; but be received 
interest upon both debts for several years after 
the date of the entry, & up to the time of his death. 
The document which contained the words referred 
to was not propounded as testamentary : — Held : 
(1) this memorandum of the testator did not 
amount to a discharge of either of the debts. 

Serrible : (2) the cases in which the ct. has held 
a debtor liberated from his obligation to pay a 
debt which once existed, & from which he has not 
been discharged by any testamentary instrument 
are (a) where the act or declaration relied on 
creates an immediate discharge, which the debtor 


equity as against the creditor; (6) where the 
discharge, though Hot immediate At absolute, but 
conditional, becomes perfect by the condition 
having, in the event, been performed ; (c) where 
the creditor intended to discharge the obligation 
at his death, & communicated that intention to 
those who would, under bis own disposition, take 
or represent his interest upon his death, At relied 
upon their fulfilment of his intention ; At {d) in 
strictness belonging to another class of cases, 
where the transaction supposed to create the debt 
or obligation is rather in the nature of an advance- 
ment by one tn loco parentis, or is part of a family 
arrangement. — Peace e. Haims (1853), 11 Hare, 
151 ; 17 Jur. 1091 ; 68 E. R. 1226. 

Annotation > — As to (1) Rett. Be Milnes, Mllnes t>. Sherwin 

(1885), 63 L. T. 534. 

98. Father-in-law.] — The delivery of 

money by a person to another to whom the 
former has placed himself in loco parentis is 
presumed to be a gift, At the burden of proof lies 
upon any party who contends that it "is a loan. 
W. T. encouraged J. B. who was engaged to be 
married to W. T.'s daughter, to leave his place 
as clerk in a bank, At make him an allowance of 
about £400 a year. On Jan. 1, 1865, W. T. 
handed over to J. B. £5,000 for the purpose of 
purchasing a share in a business At entering a 
partnership, which J. B. accordingly did : — 
Held: in these circumstances W. T. had placed 
himself in loco parentis to J. B. ; At the £5,000 
was accordingly a gift, in default of satisfactory 
evidence to the contrary. — Cox v. Bennett 
(1870), 18 W. R. 519. 

99 . Uncle Ac nephew.] — A person invested 
certain moneys in a savings bank & in a private 
bank in the name of his wife’s nephew : — Held : 
under the circumstances of the case, the moneys 
were intended for the advancement of the nephew ; 
At upon the death of the nephew intestate during 
his minority, the moneys so invested were decreed 
to be paid to his administrator. — Currant v. 
Ja go (1844), 1 Coll. 261 ; 3 L. T. O. S. 240 ; 8 
Jur. 610; 63 E. R. 410. 

Annotations : — Conid. Soar v. Foster (1858), 4 K. & J. 152. 

Rett. Tucker v. Burrow (1865), 2 Hem. & M. 515. 


a debtor liberated from his obligation to pay a Sub-sect. 3. — How Rebutted. 

debt which once existed, & from which he has not 100. Contrary intention of donor — Content- 
been discharged by any testamentary instrument poraneous declaration.] — Woodman v. Morrel 
are («) where the act or declaration relied on [Morin] (1678), Freem. Ch. 32 ; 22 E. R. 1040 ; 
creates an immediate discharge, which the debtor on appeal, Freem. Ch. 34, n., L. 0. 
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101* .]— MUBLBSS V . FttANKLIN, No. 

80, onto. 

108* .] — A person transferred £8,000 

3 per oent. consols Sc £4,500 South Sea stock into 
the names of his illegitimate daughter A her 
husband, A their two eldest children, A by parol 
declarations, confirmed by an entry in a memo- 
randum book, declared the investment to be for 
the benefit of all his daughter’s children who should 
attain twenty-one. He afterwards transferred 
£900 long annuities into his own name, jointly 
with the names of his illegitimate daughter Sc her 
two eldest children, A made a parol declaration 
that he did not intend to part with the control 
over this stock, Sc he disposed of it by a codicil 
to his will : — Held : after the death of the daughter 
Sc her husband, Sc her two eldest children under 
twenty-one, two surviving children, who had 
attained twenty-one, were entitled to the consols 
Sc South Sea stock, Sc the long annuities passed 
by testator's codicil. — K jlpin v. Kilpin (1834), 
1 My. Sc K. 520 5 39 B. R. 777, L. 0. 

Annotation : — Gonsd. Tucker v. Burrow (1865), 2 Hem. & M. 

616 . 

103* -.] — SlDMOUTH V. SlDMOUTH, No. 

82, ante. 

104. — (1) A father purchased a 
copyhold, Sc was admitted thereto to hold during 
the lives of his three children, A., B. Sc 0. 
successively. B., after the death of the father 
Sc A., got admitted, whereupon pltf., who claimed 
under the father’s will, instituted a suit to have 
B. declared a trustee for him. As an excuse for 
not proceeding at law, pltf. alleged a custom of the 
manor, by which the cestui que vie was entitled to 
be admitted ; this was disputed : — Held : even 
assuming the custom, still, by the form of the 
grant, the father had made an advancement to 
his sons, who were therefore entitled beneficially, 
Sc not as trustees for their father. 

(2) The evidence to rebut the presumption of 
an advancement, in the case of a purchase by a 
father in the name of a child, ought to be distinct 
Sc contemporaneous. — J eans v. Cooke (1857), 
24 Beav. 513 ; 27 L. J. Oh. 202 ; 30 L. T. O. S. 
253 ; 4 Jur. N. S. 57 ; 6 W. R. 175 ; 53 E. R. 450. 

105. .] — When a father purchases in 

the name of his child, his declarations of intention 
contemporaneous with the transaction itself are 
alone admissible to prove a trust. Parol evidence 
is admissible to prove that lands were purchased 
by a father in the name of his child not as an 
advancement, but as a trustee. Purchases Sc 
mtges. were taken by a father in the name of his 
child. The father received the rents Sc interest 
Sc paid them into a bank, but he allowed his son 
to draw for the sums he required. The son died 
first: — Held: the presumption of advancement 
was not rebutted. — W illiams v. Williams (1803), 
32 Beav. 370 ; 55 B. R. 145. 

106. Retention of title deeds not con- 

clusive.] — S cawin V. Soawin, No. 83, ante . 

107. Contemporaneous act Inconsistent 

with gilt] — A tenant in possession of copyholds, 
grantable for lives, procured, at his own expense, 
a grant of it to his son in remainder, Sc at the same 
time surrendered it to the use of his will : — Held : 
the son was not entitled to the estate so granted 
to him by way of advancement, but was a trustee 
for his father. — P bankerd v. Pbankbrd (1820), 
1 Sim. &St. 1 ; 57 B. R. 1. 

Annotation .-HDM. Beecher t>. Major (1865), 2 Brew. & Sm. 


108.,- Subsequent declaration — Hot per- 
missible — Codicil.] — A father transferred a sum 
of stock from his own name into the joint names 
of his son A of a person whom both father Sc son 
employed as their banker to receive their 
dividends ; Sc he told the banker to carry the 
dividends of the sum so transferred, as the same 
were received, to the son's account. Under this 
direction, the dividends were enjoyed by the son 
as long as the father lived: — Held: (1) on the 
father’s death, the son was entitled to the stock 
absolutely; (2) a codicil to the father’s will, 
executed two years after the transfer, could not 
be read to qualify or explain the effect of the 
transaction. — Oeabb v. Crabb (1834), 1 My. Sc K. 
611 ; 3 L. J. Ch. 181 ; 39 B. R. 774, L. 0. 

199. .1 — SlDMOUTH V. SlD- 

MOUTH, No. 82, ante. 

110. -.] — A., being seised to 
himself & heirs of certain copyhold heredita- 
ments for the lives of himself Sc B. Sc the life of 
the longest liver of them, surrendered the heredita- 
ments into the hands of the lord of the manor. 
Sc took a new grant of them, to hold same unto him- 
self, B., & 0. a son of A., then aged seven years, 
for the term of their lives Sc the life of the longest 
liver of them successively. A. was duly admitted 
tenant of the hereditaments. Sc continued in 
possession of them until his death. B. died during 
A.’s lifetime. A. by his will devised the here- 
ditaments to trustees, upon trust to sell Sc divide 
the produce amongst his children Sc grandchildren, 
Sc inserted therein a special declaration that C. 
was nominated by him m the surrender Sc grant as 
a trustee for him, the testator. 0. had during 
his father’s lifetime obtained possession of the 
original copy of the grant: — Held: (1) the 
insertion of O.’s name by his father in the grant 
operated as an advancement to him, Sc he was 
beneficially entitled to the hereditaments in 
question ; (2 ) no act of the father subsequent to 
the grant could be admitted as evidence of his 
intention. — Skeats v. Skeats (1842), 2 Y. Sc 0. Oh. 
Oas. 9 ; 12 L. J. Oh. 22 ; 0 Jur. 942 ; 03 E. R. 4. 

111. Of mistake as to legal effect.] — 

The transfer, by a father, of stock into the joint 
names of himself, his wife Sc child, is presumed to 
be an advancement ; but this presumption may 
be rebutted by the evidence upon oath of the 
transferor, that no trust was intended, but that 
the transfer was made under a misapprehension 
of its legal effect. — Devoy v. Devoy (1857), 3 
Sm. Sc G. 403 ; 20 L. J. Oh. 290 ; 28 L. T. O. S. 
330 ; 3 Jur. N. S. 79 ; 5 W. R. 222 ; 05 E. R. 713. 
Annotations: — Consd. Stone v. Stone (1857), 3 Jur. N. S. 

708 ; Dumper v. Dumper (1862), 3 Gift. 583. Bafd. 

Forrest v. Forrest (1865), 5 New Hep. 299. 

112. Purchase by wife in daughter’s 
name— While living apart from husband.] — Money, 
which was standing in the funds in the name of 
a married woman, was claimed, after her decease 
Sc that, of her husband, by her mother, as having 
been invested by her while separated from her 
husband in her daughter’s name. The only 
evidence of the trust was the affidavit of the mother 
Sc proof that the dividends had been received by her 
with the assent of the daughter Sc her husband. 
The ct. held the claim of the mother established* — 
Down v. Ellis (1805), 35 Beav. 578 ; 55 B. R. 
1021. 

113. Investment in names of daughters — 
Power to revoke.] — A sum of consols, invested by 
a father in the names of his two daughters, held, 

L L 2 
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Sect . 3 . — Presumption in favour of gift — advance- 
ment: Sub-sect* 3. Sect. 4.] 

under the circumstances, to form part of his estate, 
So not to be an advancement to them. 


I think that the father meant this as a mode 
of avoiding payment of legacy duty So that he 
intended the property to remain his own to deal 
with as he himself thought fit So that this was the 
understanding between himself So his daughters. 
Accordingly, if at any time before his own death 
he had come A insisted on this money being restored 
to him he would have been entitled to it (Romilly, 
M.R.). — Bone v. Pollard (1857), 24 Beav. 283 ; 
53 E. R. 367. 


Annotations : — Gonad. Dumper v. Dumper (1862), 6 L. T. 
315. 3&$££, Hepworth t>. Hepworth (1870), L. R. 11 Eq. 

10. Gonad* Be Howe, Jacobs v. Hind (1889), 60 L. T. 596. 


114. Retention of Insurance policy — 

Policy In favour of child — Insufficient.] — Where 
a man effects an insurance on his own life, but in 
his daughter’s name, So pays the premiums him- 
self : — Held : though he retains the policy in his 
own possession, it is a complete gift to the daughter, 
So she is on his death entitled to the insurance 
moneys. 


The only thing that could be relied on to rebut 
the presumption of advancement was the fact 
that the father kept the policy in his own hands. 
But that was not sufficient. The mere retention 
of the policy did not show that the beneficial 
interest also was not intended to pass to her. 
Thus the gift of the policy to the daughter was a 
complete one, for both the legal interest & the 
beneficial were vested in her (Kay, J .). — Re 
Richardson, Weston t>. Richardson (1882), 


47 L. T. 514. 

115. Insurance of child’s life — To 
cover funeral expenses.] — A father in 1891 insured 
his infant son, then two years of age, in a friendly 
society in the name of the child. The father kept 
possession of the policy So paid the premiums, So 
died in 1915. On his death the society paid the 
policy moneys to another child of the father, 
who claimed to have been presented by him with 
the policy. The administratrix of the assured, 
who had died intestate in 1916, sued the society for 
the policy moneys as part of the estate of the 
assured : — Held : it was a question of evidence 
whether the father at the time he effected the 
policy intended it to be for his own benefit, or 
lor the benefit of the son, So there was evidence, in 
the terms of the policy itself, So the circumstances 
of the case, that the father had taken out the 
policy in order to recover the possible expenses 
of the son’s funeral. So therefore the policy enured 
for the father’s own benefit by Assurance Cos. 
Act, 1909 (c. 49), s. 36, So that being so, any pre- 
sumption that the policy was an advancement to 
benefit the son was rebutted by such evidence. — 
Hatley v. Liverpool Victoria Legal Friendly 
Society (1918), 88 L. J. K. B. 237 ; 118 L. T. 
687, D. 0. 

116. Purchase of shares In son’s name — 

For qualification as director.] — A., the owner of 
estates in the Bedford Level, wishing to give his 
son a qualification as bailiff, for which, according 
to the Bedford Level Act, it is necessary to “ have ” 
four hundred acres in the level, wrote to the 
registrar of the level stating his wish, So asking 
him to find a qualification. The registrar there- 
upon, without any further instructions, selected 
out of A. 9 s land the smallest lot that exceeded 
four hundred acres. So sent to him a deed, by 


which he purported to convey it to the son in fee, 
in consideration of natural love So affection. This 
deed was at once executed by A. & registered. 
The son died soon after without having ever heard 
of the transaction. It. clearly appeared that 
neither A. nor the registrar intended or considered 
the transaction to have the effect of making the 
son beneficial owner, nor intended any fraud or 
illegality. On a bill being filed by A. to establish 
his title to the land : — Held : on the ground of 
trust, or of mistake, or on both grounds, pltf. was 
entitled to the relief sought. — Childers v. Childers 
(1857), 1 De G. So J. 482 5 26 L. J. Oh. 743 5 30 
L. T. O. S. 8 5 3 Jur. N. S. 1277 ; 5 W. R. 859 5 
44 E. R. 810, L. JJ. 


Annotations: — Gontd. He Blakely Ordnanoe Co., Coates’s 
Case (1876), 46 L. J. Oh. 367. Folld. lie Goooh, Gooch 
v. Goooh (1890), 62 L. T. 384. Held. Haigh v. Kaye 
(1872), 7 Oh. App. 469. Mentd. Cooper «. Griffin (1892), 
40 w. R. 420 ; Re Marlborough, Davis v. Whitehead 
(1894), 63 L. J. Ch. 471 ; Crichton v. Crichton (1895), 
65 L. J. Ch. 13. 


117. .] — 0. transferred £1,000 

stock of the L. co. into the name of his son with- 
out any consideration, So merely to qualify him as 
a director of that co. ; to be transferred to 0 . on 
request ; which was ultimately done. 0 . received 
the dividends on the stock. The son was a con- 
tributory to the B. co., to whom he owed £3,000. 
The official liquidator of that co. gave notice to 
the L. co. of his intention to move for an injunction 
to restrain the son as owner of the stock, So that 
co. from dealing with it. Thereupon, the official 
liquidator of the B. co. was informed of the true 
facts as to the ownership of the stock. The 
official liquidator of the B. co. immediately after- 
wards obtained a charging order against the 
£1,000 stock in the L. co . : — Held : that order must 
be discharged, not only on the ground of the notice, 
but also because the stock was not standing in 
the name of the son of O. “ in his own right.” — 
Re Blakely Ordnance Oo., Ltd., Coates’s 
Case (1876), 40 L. J. Ch. 367 ; 35 L. T. 617 ; 25 
W. R. 111. 

Annotation Consd. Cooper v. Griffin, [1892] 1 Q. B. 740. 


118. .] — A father made his 

eldest son, who was living near him, So was married, 
a liberal annual allowance. Being desirous of 
providing his son with some occupation, he took, 
in the son’s name, one hundred shares of £10 
each in the A. co., that number of shares being 
the necessary qualification for a director ; also 
fifty shares of £100 each in the B. co., ten shares 
“ at least ” being a director’s qualification ; So 
transferred from his own name into that of the 
son’s five hundred shares in the C. co., a director’s 
qualification being “ at least ” one hundred 
shares. The son thereupon became a director 
of these cos., So received the fees as director, but 
voluntarily transmitted the dividend warrants 
on the several shares to the father. Afterwards, 
at the father’s suggestion, the certificates of the 
shares were handed to him for safe custody, So 
they were retained by him until his death. The 
three lots of shares were then found in three 
envelopes, each indorsed by the father with the 
number of certificates it contained, two of the 
envelopes bearing the words “ belonging to me.” 
The father by his will settled the bulk of his real 
So personal estate upon his eldest son for life, with 
remainder to his children: — Held: the shares 
were taken in the son’s name merely for the pur- 
pose of qualifying him as a director ; that being 
the purpose, the presumption of advancement 
which might otherwise have come under con- 
sideration was rebutted ; So the son held the shares 
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as trustee. — Be Gooch, Gooch v. Gooch (1800), 
02 L. T. 884 j 6 T. L. R. 224. 

119 . : Receipt of rents — Whether sufficient 

to rebut*] — In 1904, 1906 & 1900 testator bought 
properties in the names of his two sons by way of 
advancement & subsequently received the rents 
& paid for rates & repairs. He died in 1909. 
On a claim made bv the comr. of stamps against 
the exors. in respect of the properties it was con- 
tended on his behalf that testator made these 
gifts “ with intent to avoid payment of duty ” 
within New South Wales Stamp Duties Act, 
.1898, s. 62, & that there was an implied agree- 
ment between testator & his sons that he was to 
receive rents & profits during his lifetime : — Held : 
on the evidence the transactions were not colour- 
able, but gifts out & out passing the properties 
to the sons to the exclusion of all interest in the 
father. The receipt by the father of the rents 
did not operate to convert a presumptive advance- 
ment in favour of the sons into a trust in favour 
of the father. — Stamp Duties Comr. v. Byrnes, 
[1911] A. 0. 380 ; 80 L. J. P. C. 114 ; 104 L. T. 
616 5 27 T. L. R. 408, P. 0. 

120. Intention to make future gift.] — W., in 
1859, advanced a sum of money on mtge., which, 
against the advice of his solr., he took in the name 
of his son. The evidence produced showed, that 
at the time of the transaction W. said, if he did 
not alter his mind before his death, he might give 
the mtge. money to his son, & that it was not 
his intention at that time to make a gift of the 
money to his son. A. said his father stated to 
him that the money was gift to him, but that 
the interest must be paid to him, the father, for 
'his life. The ct. held that there was sufficient 
evidence to rebut the presumption of advance- 
ment, & ordered A. to assign the mtge. to his 
father ; also that as W. in disregarding the advice 
of his solr., had occasioned the suit, he must 
pay all the costs. 

If the intention of the father was to reserve a 
beneficial interest in the mtge. for himself, & his 
intention was to save the legacy duty, the effect 
of the deed as an absolute gift or advancement 
is reduced (Sm J. Stuart, V.-C.). — Dumper v. 
Dumper (1802), 3 Giff. 683 ; 0 L. T. 315 ; 8 Jur. 
N. S. 503; 00 B. R. 540. 

Annotation .•—Reid. Stook v. M'Avoy (1872), 42 L. J. Ch. 

230. 

121. .] — Railway shares were in 1853 

bought by A., in the name of his younger brother, 
in regard to whom A. stood in loco parenti *, & to 
whom A. gave on some occasions the dividends. 
The younger brother deposed that testator in- 
tended that the shares should pass ultimately to 
him : — Held : no advancement, there being no 
evidence of a present intention to benefit. 


Where sixty-four shares were purchased with 
the money of A. & registered in the name of B. 
but the dividends were received for many years 
by A., & B. stated that, upon the occasion of a 
visit to the house of A., A. gave him the shares & 
handed him the key of a box where they were 
kept, whereupon B. took out fourteen of the shares, 
& left the remaining fifty: — Held : there was a 
good gift of the fourteen shares, but not such a 
gift of the remaining fifty as a ct. of equity would 
enforce. — Forrest v. Forrest (1865), 5 New Rep. 
299 ; 34 L. J. Ch. 428 ; 11 L. T. 703 ; 11 Jur. 
N. 8. 317 ; 13 W. R. 380. 

122. .] — A father purchased a copyhold 

cottage in the name of his son. Shortly after the 
purchase the father served notice to quit on an 
occupying tenant, but afterwards allowed her to 
remain at an increased rent, & during his life 
received the rents & paid the outgoings : — Held : 
notwithstanding evidence of declarations that the 
cottage was the son’s after his father’s death, the 
purchase was not an advancement. — Stock v* 
McAvoy (1872), L. R. 15 Eq. 55 ; 42 L. J. Ch. 
230 ; 27 L. T. 441 ; 21 W. R. 521. 

123. Relationship of solicitor & client — Between 
mother & son.] — A son acted as his mother’s 
solr., &, with her consent, lent £2,500 belonging 
to her,' with other money, upon a bond condi- 
tioned for payment to himself absolutely, of the 
amount thereby secured, without any declaration 
of trust, except a memorandum, whereby the 
son acknowledged that he held £2,500, & under- 
took to pay the interest thereof to the mother 
during life. The son died in his mother’s lifetime, 
& his exors. claimed the principal sum, subject 
to a life interest in the mother, as a gift from her 
to the son : — Held : the relation of solr. & client, 
subsisting between the son & mother, excluded 
the ordinary presumption in favour of the trans- 
action being a gift, & threw the burden of proof 
upon the exors., &, the evidence being insufficient 
to establish their case, the son’s exors. were merely 
trustees for the mother. — Garrett v. Wilkinson 
(1848), 2 De G. & Sm. 244 ; 04 E. R. 110. 

Annotations : — Expld. Hep worth v. Hepworth (1870), L. It. 

E<l 10. Mentd. Lovesy v. Smith (1880), 49 L. J. 


Sect. 4. — TRANSFER OF PROPERTY BY DONOR 
TO DONOR AND DONEE JOINTLY. 

124. Right of donee — By survivorship.] — A. by 

her will gave all her estate to her sister ; after- 
wards she transferred stock into their joint names 
as it appeared for the purpose of saving legacy 
duty. The will was void : — Held: the transfer was 


PART III. SECT. 4. 

124 i. Right of donee — By survivor - 
snip.] — Deft., having In her possession 
$ iwsfesmn of money which her husband 
had riven her. went with him to the 
bank to deposit It, & was about to do 
so when, on a question arising as to 
JS 6 Pow®. r of withdrawing it in case of 
the wife’s illness the money, at the 
P^ok agent's suggestion, was deposited 
ui both their names subject to with- 
drawal by either of them, 8c it remained 
on deposit uninterfered with by the 
husband up to the time of his death, 
whioh ooourxed some months after : — 
_ thBre was^a good gift inter vivos 


124 ii. .] — R„ having made 

up his mind to give his father a sum 
or money, to come into his possession 
after R.'s death, placed the amount on 
deposit in a bank to the credit of a joint 
account in his own name 8c that of his 
father. The terms on which the joint 
aooonnt was opened were evidenced 
by a document addressed to the bank 
8c signed by R. &.his father, reading : 
“ All moneys deposited or that may be 
deposited by us & each of us to the 
credit of this account are our joint 
property, but they may be withdrawn 
by cheques made by either of us or the 
survivor of us.” it was understood 
between them that the father was 
not to draw the money during R.’s 
lifetime, 8c that R., if he needed the 


money for himself, should be at liberty 
to withdraw what he required : — 
Held : there was a complete gift of the 
fund to the father. — Re Reid (1921), 
64 D. L. R. 698 ; 60 O. L. R. 595.— 
CAN. 

124 ill. .] — Securities were 

lodged in a bank by a father, In the 
joint names of himself 8c a daughter, 
who survived him ; a memorandum 
was found among the papers of the 
father, dated 8c signed by him fifteen 
months after the lodgment, directing 
the securities to be applied to a 
different purpose : — Held: not admis- 
sible In evidence to rebut the presump- 
tion of advancement. — ■ O'Bribn v . 
Shkil (1873), 7 I. R. Eq. 265.— TO. 
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Guts. 


Sect. 4. — Transfer of property by donor to donor and 
donee jointly . Sect. 6.) 

intended to vest the beneficial estate by survivor- 
ship in the sister & she took the stock to the ex- 
clusion of A.'s next of kin. — Deacon v. Colqu- 
houn (1858), 2 Drew. 21 ; 2 Eq. Hep. 819 ; 23 
L. J. Ch. 16 5 2 W. R. 67 5 61 B. R. 626. 

125. .] — A. transferred into the joint 

names of himself k B. two bonds, secured on the 
credit of certain harbour to pier dues. Some years 
afterwards, he wrote several letters to B., express- 
ing his wish that the interest, after his death, 
should be applied, by B. in the manner which he 
mentioned, & partly in support of various chari- 
table institutions. There was no undertaking or 
promise on the part of B. A. died, having made 
no testamentary disposition of the bonds : — 
Held : no trust or obligation had been created in 
respect of the bonds ; B. had acquired an absolute 
interest in them. — Wheeler v. Smith (1860), 1 
Giff. 300 ; 29 L. J. Ch. 194 ; 1L.T. 430 ; 0 Jur. 
N. S. 62 ; 8 W. R. 173 ; 65 B. R. 928. 

126. .1 — Testator having first made 

a will in favour of the person with whom he was 
cohabiting, afterwards transferred stock into the 
joint names of himself & that person. Subse- 
quently to this transfer, testator revoked his first 
will & made another in favour of a third person, 
a daughter of the original legatee, to whom by 
the second will nothing was given : — Held: upon 
the evidence as to the transfer, there was no re- 
sulting trust for testator in the stock, to the 
joint transferee was entitled by survivorship. — 
Tumbridoe v. Care (1871), 25 L. T. 150; 19 
W* R. 1047. 

127. -.] — Where money is placed on 
deposit by a father in the joint names of himself 
to his daughter, & to be paid out to the survivor, 
the relationship of father & child, in the absence 
of special circumstances, rebuts the ordinary pre- 
sumption of resulting trust for the owner, to 
raises the presumption that the child was meant 
to take beneficially if she survived her father. — 
Be Warwick, Warwick v. Chrisp (1912), 56 
SoL Jo. 253. 

128. Resulting trust rebutted.] — Testa- 

trix, both before to after she made her will, pur- 
chased sums of stock in the names of herself to 
the son of her daughter-in-law. By her will she 
gave the residue of her estate to her daughter-in- 
law for life, to after her death to the son to the 
daughter of the daughter-in-law s — Held : in the 
circumstances, the sums of stock so purchased 
were a gift to the son of the daughter-in-law. 


In such a case the evidneoe of the son to his wife 
was admissible, to could not be disregarded as 
rebutting the presumption of a resxltmg trust; 
to coupled with the circumstances in which the 
stock was purchased, it was sufficient to rebut 
the presumption. 

The original purchase was gift to not a trust, 
it appears to foflow that the subsequent additions 
must be of the same nature (Sib W. M. Jambs, L.J.). 
— Fowkes v. Pasooe (1875), 10 Oh. App. 348 ; 
44 L. J. Oh. 867 ? 32 L. T. 545 ; 23 W. R. 588, 
L. JJ. 

Annotations : — Gonad. Marshal r. CrutweU (1875), L. R. 20 
Bq. 828 : Be Orme, Evans r. Maxwell (1888), 60 L. T, 
51 : Re Boott, Langton e. Soott. [I008J 1 Oh. 1. Sffid. 


Bq. 828 : Be Orme, Evans v. Maxwell (1888), 60 L. T. 
51 : Be Boott, Langton e. Soott. [1008J 1 Oh. 1. Bfltd* 
Batstone v. Salter (1874), 44 L. J. Ch. 209: Be Eykyn's 
Trusts (1877), 6 Oh. D. 115: Be Howes, Howes e. Platt 
(1905), 21 T. L. R. 501. Msntd. Be Heather, Pumfrey 
v. Fryer, [1906] 2 Ch. 230 ; Be Shields, Corbould-EUia 
v. Dales, [1912] 1 Ch. 691 ; Hatley v. Liverpool Victoria 
Legal Friendly Soo. (1918), 88 L; J. K. B. 237. 

129. -•] — A transfer of stock of an 

intestate into the name of himself jointly with 
that of the husband of one of his two nieces, 
accompanied by proof of his having <said in his 
lifetime that it was his intention to give the hus- 
band the stock at his death, in consideration of 
affection for him to his wife, to that he had trans- 
ferred it for that purpose, if not repelled by counter 
testimony : — Held : a sufficient proof of a gift 
of such stock. 

The ct. will not continue an injunction granted 
to restrain the husband, who had administered, 
from disposing of it. Such evidence is strong 
enough to destroy the otherwise equitable pre- 
sumption, that the transferee is a mere trustee 
for the transferror, without the aid of a reference, 
or an issue ; for however weak defts.’ equity may 
be in such a case, yet where pltf. does not show 
any, slight circumstances are sufficient to rebut 
the primd facie presumption. — George v. Bank 
of England (1819), 7 Price, 646 ; 146 B. R. 
1089. \ 


Brough. 257 : Freeman e. T&tham (1846), 15 L. J. Ch. 
323. Mentd. Re Rowe, Jacobs v. Hind (1889), 60 L. T. 
596. 

Property purchased in Joint names .] — See 

Trusts to Trustees. 

Transfers as resulting trusts .] — See Trusts & 
Trustees. 


Sect. 5. — ACCEPTANCE AND DISCLAIMER. 
180. Acceptance not necessary — Presumed until 
disclaimer.] — (1)* It has been agreed, to I think I 


184 iv. .] — -A man had for 

a series of yean lodged money in two 
several banks on deposit receipts, some 
of which were in his own name ft others 
in the joint names of himself ft his 
wife, ft he frequently changed deposits 
already made in his own name into their 
joint names. There was some evidence 
of statements made by him to his wife, 
but resting on her testimony, that he 
had acted thus with the object of 
enabling the survivor to take the 
prinolpaL At his death there were 
in the two banks four deposit receipts 
in their joint names ft one in his 
own name alone : — Held : the joint 
lodgments were advancements to the 
wife, who survived.— Talbot v . Cody 
( 1874), 10 1. R. Eq. 138.— IR. 

184 v. — -A. placed on 

deposit reoeipt with his banker** 
61,200, his own money, in the "*t»m 


of himself, his wife, ft his brother. 
By his will, made shortly afterwards, 
he left all his property to his wife ft his 
brother for their lives, ft after their 
deaths for charitable purposes. There 
was no evidenoe beyond the fact of the 
deposit to show A.*s intention in 
making it in the joint names : — Held : 
the presumption of advancement in 
favour of the wife was not affected by 
the Insertion of the name of the brother 
in the reoeipt, ft he was trustee of the 
fund for her .— Be Oondrin. Colohan 
v. Oondrin, [1914] 1 1. R. 89. — IR. 

184 vt .}— A person 

taken a deposit remlpt for 6 
her own name ft that of another, „ 
“ payable to either or survivor ” kept 
it in her own possession till her death : 
Held: no donation had been consti- 
tuted inter vivos or mortis earned, ft the 
contents of the deposit reoeipt formed 


part of the executory estate of deceased. 
— Watt's Trustees v . Mackenzie 
(1869), 7 Maoph. (Ot. of Sees.) 930 ; 
41 So. Jur. 626.— SOOT. 

184 vU. .] — A husband 

having taken a deposit reoeipt in name 
of himself ft wife, ft the survivor : — 
Held : the terms of the deposit reoeipt 
were not sufficient to constitute 
donation to the wife inter vinos, ft in 
the absenoe of any extrinsic evidenoe 
of donation the sum contained in the 
deposit reoeipt formed part of the 
executory estate of the husband at 
his death.— J amieson v. M'Leod 


FART III. SECT. 5. 
b. Whether acceptance n eoessa ry.Y— 
here a person voluntarily, ft with- 
it any obligation upon him to do so. 
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can make it plainly appear that conveyances at 
common law ao Immediately, upon the execution 
of them on the grantor’s part, divest the estate 
out of him & put it in the party to whom the 
conveyance is made, though in his absence, or 
without his notice, till some disagreement to such 
estate appears. . . . The assent of the party 
that takes is implied in all conveyances & this is 
by intendment of law, which is as strong as the 
expression of the party till the contrary appears ; 
dabii prcesumptio donee probetur in conti aitum. 

The reasons why conveyances do divest the 
estate out, of the grantor before any express 
assent, or perhaps notice, of the grantee 1 conceive 
to be these : because there is a* strong intendment 
of law that for a man to take an estate it is for his 
benefit, & no man can be supposed to be un- 
willing to that which is for his advantage. Where 
an act is done for a mAn s benefit an agreement 
is implied till there be a disagreement. This does 
not only hold in conveyances, but in the gift of 
goods. A grant of goods vests the property in 
the grantee before notice. So of things in action. 
... A second reason is because it would seem in- 
congruous & absurd that when a conveyance is 
completely executed on the grantor’s part, yet 
notwithstanding the estate should continue in 
him. There needs only a capacity to take, his 
will to take is intended (Vbntbis, j.). 

(2) No doubt but an agreement is necessary, 
but the question is whether an agreement is not 
intended . . . whether the law shall not suppose 
an assent till a disagreement appears. Indeed 
if he were present he must agree or disagree imme- 
diately & so it is in all conveyances ... for 
a man cannot have an estate put into him in spite 
of his teeth (Ventris, J.). — Thompson v. Leach 
( 1690), as reported in 2 Vent. 198 ; 86 E. R. 
391 ; on appeal (1692), 2 Vent. 208, H. L. 

Annotations: — As to (1) Folld. Slggera v. Evans (1855), 5 
E. Sc B. S67 ; Standing' t?. Bowring (1885), 81 Oh. D. 

Refd. Taylor d. Atkyns v. Horae (1757), 1 Barr. 
60 : Doe d. Chldgey v. Harris (1847), 16 M. Sc W. 517 ; 
Xenos v. Wickham (1862), 13 O. B. N. S. 881 ; Peacock 
v. Eastland (1870), L. R. 10 Eq. 17 ; Mallott v. Wilson. 
[1903] 2 Ch. 494. As to (2) Folld. Townson v. Tickell 
(1819), SB .Sc Aid. 31. Generally. Re&l :_ A * !_ ~ 

wick (1718). 10 Mod. Rep. 431. Kentd. Ashley v. Bran- 
wood (1734), Kel. W. 202 ; Yates v. Boen (1738), 2 Stra. 
1104 ; Zouoh d. Abbot & H allot «. Parsons (1765), 3 
Barr. 1794 ; Balm© v. Hatton (1831), 2 Tyr. 17 ; Garland 
v. Carlisle (1837), 4 Scott, 587 ; Muller’s Margarine v . 
I. R. Comrs. (1899), 69 L. J. Q. B. 291. 

181. -.] — If A. delivers a deed to B. 

to the use of the obligee, this is a good deed ; but 
the obligee may refuse it in pais & thereby the bond 
loses its force & becomes no deed. So of a gift 
of goods & chattels. — B utler v. Baker (1591), 
3 Go. Rep. 25 a ; 1 And. 348 ; 8 Leon. 271 ; Poph. 
87 ; Moore, K. B. 254 ; 76 E. R. 684. 

Annotations —Coned. Doe d. Garoons v. Knight (1826), 5 
B. Sc Q. 671. Folld. Slggers v. Evans (1855), 5 E. Sc B. 
367. Oomd. Xenos ^Wickham (1867), L. R. 2 H. L. 
296. FoSdT Standing e. Bowring (1885), 31 Ch. D. 282. 
Rsfd. Geary v. Bearoroft (1666), O. Bridg. 484 ; Thompson 


?i«oS?°*i Ve ?k . 198 ; Wsnkford e. Wankford 

(1699), 1 Salk. 399 : Atkin t». Berwick (1718), 10 Mod. 

t 1 L Do l*; ( ^ hl J d «®7 v. Harris (1847), 16 M. & w! 
feLj, SsJ 0 ?, e. London ft Rirer 

.By ifc « Q. B. D 5S5 : Re Arblb ft <3 m»*S 

tlfHLl Oi. 601 i Mallott v. WUron, (19081 * 
ft llMtd. tamings «. Bragg (1S9A). faro. EUs. 

I 47 ? <1«04). O OoTRep, SSa ; PexbtXv* 
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s^eement f 

This does io3 ; Garland v Carlisle (1837), id. Sc Fin. 693. 


Knight (1826), 5 
(1855), 5 E. Sc B. 


Broken j. Cook (1707), 11 Mod. Rep. 121 ; Bunker v. 
So°ke7l731), Fitz-O. 225 ; R. v . Westbeer (1739), 1 Leach, 
12 ; Windham v. Chetwynd (1757), 1 Barr. 414 : Buok- 
inghamthire®. Drury (1762), Wilm. 177 ; Brydges v. 
ghandoa J? ves. 4!7: Goodtltle d. Holford ®. 

Otway (1796), 1 Bos. Sc P. 576 ; Cave ®. Holford (1798), 
3 Ves. 650 ; Ckow^ e. Ramsbottom (1798), 7 Term 
Rep. 654 ; Goodright d. Fowler v. Forrester (1807), 8 
East, 552 ; Doe d. Tofleld v. Tofleld (1809), 11 East, 
246 : Balme v. Hutton (1831), 2 Tyr. 17 ; Lucas®. 

103 ; Garland ® Carlisle (1837), 4 Cl. Sc Fin. 693. 

132. .] — With respect to the neces- 

sity for showing the assent of the debtor [to the 
discharge of his debt by a third person], it is con- 
trary to the well known principle of law by which 
a benefit conferred upon a man is presumed to 
be accepted by him until the contrary is proved 
(Willks, J.).— Cook v. Lister (1863), 13 0. B. 
N. S. 543 ; 32 L. J. O. P. 121 ; 9 Jur. N. S. 823 : 
11 W. R. 369 ; 143 E. R. 215. 

Armototions : — Bold. Re Rowe, Ex p. D Orenburg, [1904] 9 
K. B. 483. Mentd. Re Overend, Gurney, Ex p. Swan 
(}8§8), L. R. 6 Eq. 344 ; Re Fox, Walker, Exp. Bishop 
(1880), 15 Ch. D. 400 ; Solomon v . Davis (1888). Cab. £ 
El. 83 ; Hiraohand Punamchand ®. Temple, [19113 2 
K. B. 330. 

133. .]— (1) Pltf., a widow, in the 

year 1880, caused £6,000 Consols to be transferred 
into the joint names of herself & deft., who was her 
godson. She did so with the express intention 
that deft., in the event of his surviving her, should 
have the Consols for his own benefit, but that she 
should have the dividends during her life ; & 

she had previously been warned that if she made 
the transfer she could not revoke it. The first 
notice deft, had of the transaction was a letter 
from pltf.’s solrs. about the end of 1882 claiming 
to have the fund re-transferred to pltf. : — Held : 
the legal title of deft, as a joint tenant of the 
stock was complete, although he had not assented 
to the transfer until he was requested to join in 
re-transferring the stock, for that the legal title 
of a transferee of stock is complete without 
acceptance. A transfer of property to a person 
without his knowledge, if made in proper form, 
vests the property in him at once, subject to his 
right to repudiate it when informed of the transfer. 

You cannot make a man accept as a gift that 
which he does not desire to possess. It vests 
only subject to repudiation (Lord Halsbury, G.). 

(2) An incomplete gift can be revoked by the 
donor at any tune. . . • When once the posses- 
sion is changed it is too late to revoke; but 


pays the debt of another person without 
his authority, knowledge or oonsent, 
the facts 3c otrenmstanoes surrounding 
the transaction may Indicate that the 


of the person who paid Sc who had 
gnoe died.— K u»b v. Palm, [1922] 3 
W^W. R. 109; 68 D. L. R. 482.— 

j ; — r*.] — Where a party dies in- 
testate having moneys deposited in 
• savings bank in the names of 
different parties : — Held : there was a 


clear gift to eaoh of those named for 
whom the deposit was made Sc such 
amounts did not form part of estate 
as assets for distribution . — Re Drover 
( 1885), 7 Nfld. L. R. 45.— NFLD. 

A .3 — Where an intending 

donor paid money into the account of 
an intended donee at a savings bank 
without tiie knowledge of the latter 3c 
died before the Intended donee assented 
to or aooepted such intended gift : — 
Held : primd foots an intended gift, 
hut the property in such money did 

not pass, the gift ‘ 

Leogk®. Lroob (1903), I 


•. — — — The mere deposit by a 
grandfather of a sum of money with a 
bank in trust or in the name of his 
grandchildren who are still under the 
guardianship of their mother does not 
constitute a donation to such grand- 
children, It if he dies before acceptance 
of the gift the transaction does not 
become a oompleted donation by 
aooeptanoe after his death.— Da Kmm 
v. Van db Wall's Exboutors (1899), 
16 S. a 463 ; 9 O. T. R. 496.— A AF. 

f. — .] — A donor executed a 
deed of donation in favour of her five 
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Guts. 


Sect. 5 ^Acceptance and disclaimer. Sect. 6 : Sub* 
sect. M 

whether possession is changed until the donee 
has assented to the change is not so clear. , . . 
Although a donee may dissent from & thereby 
render null a gift to him, yet a gift to him of pro- 
perty, whether real or personal, by deed vests 
the property in him subject to his dissent 
(Lindley, L.J.). — Standing v. Bowring (1885), 
;31 Oh. D. 282 ; 55 L. J. Oh. 218 ; 54 L. T. 191 5 
34 W. R. 204 5 2T.LR. 202, 0. A. 

Annotations : — As to (1) Retd. London ft County Banking 
Co. v . London Sc River Plate Bank (18881, 81 G. B. D. 
635 ; Re Arbib ft Class's Contract, (1891] 1 Cb. 601 ; 
MaUott v. Wilson, [1903] 2 Cb. 494. Generally, Mantd. 
Re Blake, Blake v. Power (1889), 60 L. T. 663 ; Re 
Weston, Davies v. Tagart, [1900] 2 Ch. 164 ; Re Howes, 
Howes v. Platt (1905), 21 T. L. R. 501. 

134 . .] — Certain negotiable securi- 

ties were stolen from defts. by their manager & 
came into the possession of pltfs. for value & 
without notice of any fraud. Subsequently the 
manager obtained the securities from pltfs. by 
fraud & restored them to defts. who did not know 
that the securities had been out of their posses- 
sion. A portion of the restored securities were 
not the bonds actually stolen but bonds of a like 
kind & value : — Held : in the absence of evidence 
to the contrary, it should be presumed that defts, 
accepted the securities in discharge of their 
manager's obligation to restore them. 

The acceptance of the bonds in discharge of 
W.’s obligation, which existed in truth although 
defts. did not know it, may, & ought to be pre- 
sumed in the absence of evidence to the contrary. 


between S. & the judgment creditor, the jury 
found that the deed was honest 4c bond fide : — 
Held : 8. was entitled to the property ; the deed 
not being revocable by H.,. inasmuch as it was 
for the benefit, in part, of the trustee 8 . ; 4c S.'s 
assent not being necessary to vest the property 
in himself, for the same reason. — S iggbrs v. 
Evans (1855), 5 E. & B. 867 ; 8 0. L. B. 1209 ; 
24 L. J. Q, B. 305 ; 25 L. T. O. 8. 213 5 1 Jur. 
N. 8 . 851$ 119 E. B. 618. * 

Annotations : — Folld. Hobson v. Thellnson (1867), L. R. 
2 Q. B. 642. Oonid. Johns v. James (1876), 8 Oh. D. 
744 ; Ellis v. Cross, [1916] 2 K. B. 654. Raid. Graham 
v. Van Diemen’s Land Co. (1856). 26 L. J. Ex. 73 ; Biron 
v. Mount (1857), 24 Beav. 642: Re Banders* Trusts 
(1878), 47 L. J. Cb. 667 ; Standing «?. Bowring (1886), 
31 Ch. D. 282 ; London ft County Banking Co. v. London 
ft River Plate Bank (1888), 21 Q. B. 1X 635: Roberts v. 
Jones (1892), 61 L. J. Q. B. 523 ; Muller's Margarine v. 
I. R. Comrs. (1899), 69 L. J. Q. B. 291 : MaUott v. Wilson, 
[1903] 2 Ch. 494. Xttltd. Runtz v. Longboume (1892), 
8 T. L. R. 568. 

136. Bight of donee to disclaim.] — Thompson 
v . Leach, No. 130, ante . 

137 . Whether disclaimer by deed neces- 

sary — When gift made by deed.] — Butler v. 
Baker, No. 131, ante . 

138. Extends to gifts of all property.] — 

A tenant in tail of certain lands granted the lands 
to A. & B., 4c their heirs, to hold the same to A. 
4c B. their heirs, & assigns, freed & discharged 
from all estates tail of him, the tenant in tail, 
to the use of A. & B. their heirs, & assigns, for 
ever upon trust for sale, etc. The deed was duly 
enrolled, but neither A. nor B. executed it, & they 
both disclaimed all estate & interest vested in 


This presumption is warranted by authority, for 
although the exact point has not been decided, 
an analogous point has. It was settled as long 
ago as the time of Lord Ooke that the acceptance 
of a gift by a donee is to be presumed until his 
dissent is signified, even though the donee is not 
aware of the gift (Lindley, L.J.). — London 4c 
Oounty Banking Co., Ltd. v. London & River 
Plate Bank (1888), 21 Q. B. D. 535 ; 57 L. J. 
Q. B. 001 ; 61 L. T. 37 ; 37 W. R. 89 ; 4 T. L. B. 
774, C. A. 


them by virtue of the deed : — Held : the deed 
had no operation, in consequence of the disclaimer. 

A man cannot, by grant at common law, confer 
upon another, against his will, & without his 
consent, any estate whatever in any property. — 
Peacock v. Eastland (1870), L. R. 10 Eq. 17 $ 
39 L. J. Ch. 534 ; 22 L. T. 700 ; 18 W. R. 850. 

Annotation .* — Xentd. SavlU v. Bethell, [1902] 2 Ch. 523. 

139. Property vested by deed.] — S tanding 

v. Bowring, No. 133, ante. 


Annotations : — Reid. Simmons v. London Joint Stock Bank, 
Little v. London Joint Stock Bank, [1891] 1 Ch. 270 ; 
MaUott v. Wilson. [1903] 2 Ch. 494. Xentd. Williams 
v. Colonial Bank, Williams e. London Chartered Bank of 
AustraUa (1888), 38 Ch. D. 388 ; Venables v. Baring, 
[1892] 3 Ch. 527 ; Bechuanaland Exploration Co. v. 
London Trading Bank, [1898] 2 Q. B. 658 ; Nash v. De 
FrevUle, [1900] 2 Q. B. 72 : Lloyds Bank v. Swiss Bank* 
verein, union of London ft Smiths Bank v. Swiss Bank- 
vereln (1912), 107 L. T. 309. 

135. Though onerous incidents attached.] 

— H. executed a deed of assignment conveying 
all his property to a creditor, S., in trust for S. 
4c his other creditors. H. sent this deed to S., 
with whom he had not previously communicated 
on the subject. 8 . received the deed on the next 
day $ & on that day, a judgment creditor of H. 
delivered a ft. fa. to the sheriff. - On the next day, 
8 . wrote to H., signifying his assent. On an issue 


140. Evidence of disclaimer — Promissory note 
given In return.] — W., the uncle of pltf.'s wife, 
was applied to by a friend of pltf. to advance 
£1000 to defray some expenses connected with 
pltf.'s election as Member of Parliament. W. 
declined to make the advance, but said he would 
give pltf. £500 4c deduct it from the legacy he 
intended to leave to his wife. Shortly afterwards 
W. sent pltf. a cheque for £500. Pltf. wrote to 
thank W., saying that he would gladly repay it 
at an early opportunity, & hoped shortly to be 
able to do so. A few weeks afterwards, as pltf. 
deposed, a conversation took place between him 
& W., & it was agreed at pltf.’s instance that pltf. 
should pay banker's interest on the sum during 
W.'s life ; & pltf., for the purpose, as he deposed, 
of effectuating this agreement, signed 4c gave to 


children which was duly accepted on 
their behalf ft by which she purported 
to “ give ft present to them Irrevocably 
by way of donatio inter vivos , or girt 
among the living,** a certain portion 
of an Inheritance specified In the deed. 
She then pi%#@edea in effect to reserve 
to herself the usufruct over the property 
during her life, but renounced all 
further right ft title therein, with the 
condition however that the donation 
should not take effect until after, her 
death. One of the children having 
predeceased the donor:— Held; as 


the donation was made irrevocably 
ft completed by acceptance, It vested 
forthwith subject to the condition 
in diem. — Dillon v. Von Ludwig's 
Estate (1909), 26 S.C. 498; 190.T.R. 


136 1. Right of donee to disclaim .] — 
A gift to a person without his knowledge 
if made in proper form vests the 
property In him at once, subject to his 
right to repudiate it when informed of. 
it. — S hebratt v. Merchants Bank of 
Canada (1894), 21 A. R. 473.— CAN. 


g. Acceptance on behalf of minor 
donees.}-— where there is clear evidenoe 
of a donation on the part of a person 
who Is in a position to accept for minor 
donees, ft such donation puts it out 
of his power by his mere volition to 
resume the gift himself, acceptance of 
the donation on behalf on the minor 
donees will be implied . — Ex p. Van 
Aardt (1911), T. P. D. 532.— 8. AF. 

h. Deed of donation — Acceptance 
not signed by donee.}— A deed of 
donation was duly signed ft witnessed 
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W. a promissory note for £500, with interest at 
£1 per cent., on the understanding that payment 
of the principal was not to be enforced, but only 
payment of interest, during W.’s life. After 
W.’s death his exors. sued pltf. on the note for the 
£500 : — Held : although, it there had been a com- 

B ete gift of the £500, it could not afterwards 
Lve formed a consideration for a promissory 
note, the exors. were entitled to recover ; for as 
pltf. had not before the giving of the promissory 
note, agreed to accept the £500 as a gift, it remained 
open whether it should be a gift or loan ; & the 
giving the promissory note was conclusive evi- 
dence that the parties agreed upon its being a 
loan ; & the ct. could not allow the documentary 
evidence to be rebutted by the parol evidence 
given by pltf. on his own behalf. — Hill v. Wilson 
(1873), 8 Oh. App. 888 ; 42 L. J. Oh. 817 ; 29 
L. T. 288 ; 21 W. B. 757, L. JJ. 

Annotations : — Held. Re Richardson, ShlUito v. Hobson 
(1885), 30 Oh. D. 396. Mentd. Henry v. Smith (1895), 
39 Sol. Jo. 659. 

Compare Deeds, Vol. XVII., pp. 213, 214, 232, 
233, Nos. 252-207, 457-479. 

Disclaimer by one or more trustees.] — See 
Trusts & Trustees. 


Sect. 0.— REVOCATION AND AVOIDANCE. 

Sub -sect. 1. — In General. 

141. Gift revocable — Before delivery.] — Anon. 
(1458), Y. B. 37 Hen. 0 fo. 13, pi. 3 ; Jenk. 109 ; 
145 E. R. 70. 

Annotation Befd. Cochrane v. Moore (1890), 59 L. J. Q. B. 

377. 

142. Before completion.] — Standing v. 

Bowring, No. 133, ante . 

143. Gift irrevocable — Cannot be limited as to 
time.]— Anon. (temp. 1509-40), No. 11, ante. 

144. When completed by delivery.] — 

A father gave his son a watch, some printed books, 
& several articles of wearing apparel : — Held : 
though the son was under age, the father could 
not maintain trover against a person who de- 
tained the property, because the right of posses- 
sion was not in him, but in his son. — Hunter 
v. Westbrook (1827), 2 C. & P. 578, N. P. 

145 . .] — If a father make to a son 

under age an absolute gift of an article of dress 
or ornament, e.g. a watch, he cannot afterwards, 
without that son’s consent, reclaim the gift. — 
SaoTH v. Smith (1830), 7 0. & P. 401, N. P. ; 
subsequent proceedings , 3 Bing. N. C. 29. 


146. -.] — A. in India, on his own 
responsibility, invested money belonging to his 
brother B. m England in indigo which he con- 
signed to B. & he recommended him, in considera- 
tion of his, A., not charging commission, to settle 
£1000 on each of his two sisters, which he sug- 
gested should be invested in spelter & consigned 
to him for sale. B. acceded to this & A. sold the 
spelter & remitted the proceeds, nearly £4,000, to 
B. on account of his sisters. B. retained the 
money & gave his promissory notes to his sisters 
for the amount : — Held : the £4,000 belonged to 
the sisters, & the gift of it could not be recalled. 
— Mackintosh v. Stuart (1804), 30 Beav. 21 ; 
55 E. B. 1003. 

147. .] — Hunt-Foulston v. Furber, No. 

12, ante. 

148. In absence of mistake, fraud or 

fiduciary relationship.] — (1 ) Gifts cannot be revoked, 
nor can deeds of gift be set aside, simply because 
the donors wish that they had not made them & 
would like to have back the property given. 
Where there is no fraud, no undue influence, no 
fiduciary relation between donor & donee, no mis- 
take induced by those who derive any benefit by 
it, a gift, whether by mere delivery, or by deed, 
is binding on the donor (Lindley, L.J.). 

(2) In the absence of all such circumstances 
of suspicion a donor can only obtain back property 
"which he has given away by showing that he was 
under some mistake of so serious a character as 
to render it unjust on the part of the donee to 
retain the property given to him (Lindley, L.J.). 
— Ogilvie v. Littleboy (1897), 13 T. L. R. 399, 
0. A. ; affd. sub nom. Ogilvie v. Allen (1899), 
15 T. L. B. 294, H. L. 

140. Gift of deed — Without power of revoca- 
tion — Revocation by will inoperative.] — Voluntary 
settlement without power of revocation shall 
bind the party, & shall not be defeated by a sub- 
sequent will. — Villers v. Beaumont (1082), 1 
Vem. 100 ; 1 Eq. Gas. Abr. 23 ; 23 E. R. 342, 
L. 0. 

Annotation: — Reid. Bill v. Cureton (1835), 2 My. Sc K. 

503. 

150. Meant to be revocable.] — 

(1) A person taking a benefit under a voluntary 
gift which is not subject to a power of revocation 
has thrown upon him the burden of proving that 
the gift was meant by the donor to be irrevocable. 

(2) A voluntary gift not subject to a power of 
revocation, but not meant to be irrevocable may 
be set aside by the donor. — Wollaston v. Tribe 
(1809), L. R. 9 Eq. 44 ; 21 L. T. 449 ; sub nom. 
Woollaston v . Tribe, 18 W. R. 83. 

Annotations As to (1) Oonid. Tucker v. Bennett (1887), 


before a notary, but owing to the 
inadvertence of the latter, the donee 
did not sign the deed as accepting the 
donation, although she verbally signi- 
5fd her acceptance. The donor having 
died leaving no heirs in South Africa, 
donee applied for leave to appear 
JJ yre toe notary 8c complete toe deed 
of donation by her written aooeptanoe : 
^ ‘ toe application should -be 

Estate 


PART IB. SECT. 6, SUB-SECT. 1, 

k-.Qift revocable — Whether by deai 
_*>nor — Be fore cashing of saxini 
nJc Where a depositor in 

Bank sends in 

°* withdrawal with a dlreotio 
A Pay a person named, Sc on reoeli 


of the warrant for payment gives it, 
with an order for payment, Sc the 
depositor's book, to snoh person for 
his own benefit, the donor having done 
all she could, the gift is complete Sc 
the order for payment is not revoked 
by the death of the depositor before 
actual payment. — C urran v. Kava- 
nagh (1881), 7V.L.R. 21.— AUS. 

L No express provision as to 

revocation .] — Voluntary gifts not sub- 
ject in express terms to a power of 
revooatlon, but not meant to be 
Irrevocable, may be set aside or 
revoked by the donor. — C lattunburg 
v. MORINS (1895), 40 N. S. R. 193.— 


143 4. Gift irrevocable — Cannot be 
limited as to time .] — A parent was not 


permitted, to recall a gift, which, in 
view of the marriage of one of her 
two sons, she had made verbally to toe 
two, of certain arrears of an annuity 
which had accrued due from them while 
she lived with them ; the attempt to 
recall the gift not having been made 
until after the marriage Sc death of toe 
son. — Long v. Long (1870), 10 Gr. 
239 ; 17 Gr. 251.— CAN. 


144 j, When computed by de» 

very .] — A wife in the presence, & with 
le apparent assent, of her husband, 
ive a gold chain, which he had previ- 
isly presented to her. to a third party, 
i trust for their child, wi infant six 
jars old : — Held : a valid gift f itter v inos 
nding toe husband.— Tanored y. 


145.— CAN. 
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Gifts. 


Sect 6 . — Revocation and avoidance : Sub-sects. 1 <& 
2, A.* B. t C D., E ., F. <fc G. Sec*. 7 : <Su6- 
aecf. 1.] 


38 Ch. D. 1. As to (8) Enid. Phillips v. Mu 
7 Ch. App. 844. OonsoTPaul v. Paul (1880), f5 
58» ; James 9 . Oonohmau (1885), 29 Ch. D. 218. 
Welman v. Welman (1880), 15 Ch. D. 570. 

151. Disclaimer by trustee of deed — 

Donor becomes trustee.] — By a voluntary settle- 
ment of 1866, real estate was granted unto & to 
the use of a trustee upon certain trusts ; the 
settlement contained the usual covenant for further 
assurance, but no power of revocation by the 
settlor. In 1867, the trustee executed a deed of 
disclaimer & the settlor also purported to put an 
end to the settlement : — Held : the settlement 
was not thereby rendered inoperative, but the 
trust was imposed on the settlor, in whom, by 
operation of law, the estate had revested after 
the creation of the trust. — Mallott v. Wilson, 
[1903] 2 Oh. 494 ; 72 L. J. Oh. 664 : 89 L. T. 
522. 


152. With power of revocation — Induce- 

ment to donee by donor — Benefit to donor — 
Whether gift revocable.] — Where a niece was in- 
duced to reside with & continue valuable services 
to her uncle, a testator, who was in advanced 
years & ill-health, on the faith of his representa- 
tion that by so doing she would become entitled 
to the benefit of property at his death, trusts of 
which in her favour had been created by a codicil 
to his will, & were read over & explained to her : 
— Held: testator was not at liberty to revoke 
such trusts. — L offus v. Maw (1862), 3 Gift. 592 ; 
32 L. J. Ch. 49 ; 6 L. T. 346 ; 8 Jur. N. S. 607 ; 
10 W. R. 513 ; 66 E. R. 544. 


Annotations : — Confld. Coles v. Pilkington (1874), L. R. 19 
Eq. 174; Maddison v. Alderson (1883), 8 App. Cas. 407. 
Menfcd. Traill «. Baring (1864), 3 New Rep. 362 ; M'Askie 
v. M'Cay (1868), 16 W. R. 1187. 


153. ■ Requisites for valid revocation.] 

— Ellison v. Ellison, No. 233, post. 

154. Deed kept by donor — Purported revo- 

cation by will.] — A voluntary deed kept by a 
person, & never cancelled, will not be set aside 
by a subsequent will. — Boughton v . Boughton 
(1739), 1 Atk. 625 ; 9 Mod. Rep. 212 ; 26 E. R. 
393, L. 0. 


155. -.] — Testator, by a volun- 

tary deed, covenanted with trustees that in case 
A. & B., his two natural sons, or either of them 
should survive him, his (testator’s) exors. & 
administrators should within twelve months 
after his death pay to trustees named in the deed 
£60,000, upon trust for such of them, A. & B., 
as should attain twenty-one & be living at the 
time of his death ; & if neither of them, having 
survived him, should attain twenty-one, then 
upon trust for him (testator) his exors. & adminis- 
trators. Testator retained the deed in his own 
possession until his death, & did not communicate 
it either to the trustees or to A. & B. Testator, 
by his will, dated some years later than the deed, 
bequeathed all his property upon trust for the 
benefit of his wife, his said sons A. & B., & his 
legitimate children. After the death of testator, 
the deed of covenant was found amongst his 
papers. A. survived testator, & attained twenty- 
one : — Held : (1) although the deed of covenant 
was voluntary, it « nevertheless created a trust 
for A., & the refusal of the trustee to sue at law 
upon the covenant did not prejudice the right of 
A. to recover the payment of the debt out of the 
assets of testator. 


(2) The deed was not of at testamentary nature, 
there being no power of revocation reserved to 
the covenantor. 

(3) The retention of the deed in the possession 
of the covenantor, & the absence of communica- 
tion respecting it to the trustees & the cestuis que 
trust , did not affect its validity. — Fletoheb v. 
Fletcher (1844), 4 Hare, 67 ; 14 L. J. Oh. 66 ; 
8 Jur. 1040 ; 67 E. R. 564. 

Annotations ; — As to (1) Oonsd. Scales v. Maude (185 5), 6 
De G. M. & G. 43; Be Baker, Collins v . Rhodes. Re 
Seaman, Rhodes v. Wish (1887), 44 L. T. 414. Befd. 
Bridge v . Bridge (1852), 16 Beav. 315 ; Beech v. Keep 
(1854), 23 L. J. Oh. 539 ; Woodford v. Ohamley (I860), 
28 Beav. 96 ; Patch v. Shore (1862), 2 Drew. & Sm. 
589 ; Be Patrick, Bills v. Tatham, (18911 1 Oh. 82 ; Re 
Plumptre's Marriage Settlmt., Underhill v. Plumptre, 
[1910] 1 Oh. 609 ; Re Oavendish, Browne's Settlmt. 
Trusts, Homer v . Rawle (1916), 61 Sol. Jo. 27. As to 


(3) Oonsd. Bonfleld v. Hassell (1863), 32 Beav. 217. 

Held. Alexander v. Brame (1854), 19 Beav. 436 ; Phillips 

v . Edwards (1864), 33 Beav. 440. 

See, generally , Wills. 

156. .] — Where a party to any instru- 

ment seals it, & declares, in the presence of a 
witness, that he delivers it as his deed, but keeps 
it in his own possession, & there is nothing to 
qualify that, or to show that the executing party 
did not intend it to operate immediately, except 
the keeping the deed in his hands, it is a valid 
& effectual deed ; & delivery to the party who is 
to take by the deed, or to any person for his use, 
is not essential. 


Delivery to a third person for the use of the 
party in whose favour the deed is executed, where 
the grantor parts with all control over the deed, 
makes the deed effectual from the instant of such 
delivery, although the person to whom the deed 
is so delivered be not the agent of the party for 
whose benefit the deed is made. — Doe d. Gar- 
nons 17. Knight (1826), 5 B. & O. 671 ; 8 Dow. & 
Ry. K. B. 348 ; 4 L. J. O. S. K. B. 161 ; 108 
E. R. 250. 

Annotations: — Consd. Xenos v. Wickham (1867), L. R. 2 
H. L. 296. Reid. Grugeon v. Gerrard (1840), 4 Y. & C. 
Ex. 119; Fletcher v. Fletcher (1844), 4 Hare, 67; 
Hall v. Palmer (1844), 3 Hare, 532 ; Doe d. Richards v. 
Lewis, Richards v. Lewis (1852), 11 C. B. 1035 ; Jeffries 
t?. Alexander (1860), 8 H. L. Cas. 594 ; Macedo v . Stroud, 
[1922] 2 A. & 330. Mentd. Roberts v. Williams (1841), 
11 L. J. Ch. 65 ; Grant v. Hunt (1845), 1 C. B. 44 ; 
Pattle v. Homlbrook, [1897 J 1 Ch. 25. 

157. Subsequent disposal of subject- 

matter — Liability to secure donee.] — Fortescue 
v. Barnett, No. 217, post 

158. Deed destroyed by donor — No notice 

to trustee of deed — Gift effectual.] — A feme sole 
made a voluntary assignment, by deed, of her 
reversionary interest in stock held under a settle- 
ment. The deed was irrevocable. It was duly 
executed by herself, & attested, but was not 
communicated either to the trustees of the para- 
mount settlement, or to the trustees of the deed 
itself, or to any of the parties who were to take 
under it. The lady subsequently destroyed the 
deed, & made a different disposition of the stock 
by a codicil to her will : — Held : the assignor 
having done all that she could for transferring 
her interest, the assignment was complete & 
effectual, notwithstanding the absence of notice. 
— Re Way’s Trusts 11804), 2 De G. J. & Sm. 
865 ; 5 New Rep. 67 ; 34 L. J. Oh. 49 ; 11 L. T. 
495 ; 10 Jur. N. S. 1166 ; 13 W. R. 149 5 40 
E. R. 410, L. JJ. 
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Avoidance of voluntary conveyance — To 
charities .] — See Charities, Vol. VIII., pp. 281, 
282, Nos. 557-559. 

Avoidanoe of Incomplete gift .] — See Part IV., 
Sect. 8, post. 


Sub-sect. 2. — When Revocable. 

A. Donor under Disability . 

Infants.] — See Infants. 

Intoxicated persons .] — Compare Contract, 

Vol. XII., pp. 40-42, Nos. 199-217. 

Lunatics & persons of unsound mind .] — See 

Lunatics. 

B. Deeds in Favour of Creditors . 

See Bankruptcy, Vol. V., pp. 1131 el seq 
Nos. 9189 et seq, ; pp. 1179 et seq. 9 Nos. 9532 et 
seq . 

C. Incomplete Gifts and Gifts mortis causd. 

Incomplete gifts .] — See Part IV., post . 

Gifts mortis causd — Revoked by recovery of donor 
from illness.] — See Part VI., Sect. 3, sub-sect. 2, 
post. 

D . Settlements . 

See Settlements. 

E. Misrepresentation and Mistake. 

159. General rule — Mistake must be substantial 
— & induced by donee.] — Ogilvie v. Littleboy, 
No. 148, ante. 

160. Innocent mistake — Whether ground for 
avoidance.] — A voluntary gilt founded in a 
common mistake cannot be recovered (James, L. J.). 
— Wilson v . Thornbury (1875), 10 Ch. App. 
239 ; 44 L. J. Ch. 242 ; 32 L. T. 350 ; 23 W. R. 
329, L. JJ. 

Annotation: — Dbtd. Re Glubb, Bamfleld v. Rogers, [1900] 

1 Ch. 354. 

161. -.] — A husband transferred 
securities of large value to his wife, intending them 
as a gift to her absolutely. When he made the 
gift he knew of his marriage settlement, but did 
not realise that the gift would come within the 
operation of a clause therein under which his 
wife covenanted to settle all after acquired pro- 
perty. It having been decided that the gift came 
within the operation of that clause, the husband 
brought this action for the purpose of obtaining 
a revocation of the gift upon the ground that it 
was made under a mistake of fact : — Held : the 
gift being voluntary, & having been made under 
a mistake of fact, the husband was entitled to 
have it set aside. — Ellis v. Ellis (1909), 26 
T. L. R. 166. 

162. Forgetfulness.] — An appoint- 
ment by deed poll, made in entire forgetfulness 
by the appointor of an earlier appointment to 
the same person, may be rescinded & set aside 
on the ground of mistake. — Hood of Avalon 
(Lady) v . MacKinnon, [1909J 1 Ch. 476 ; 78 


L. J. Oh. 300 ; 100 L. T. 330 ; 25 T. L. R. 290 ; 
53 Sol. Jo. 269. 

Annotation Apld. Ellis v. Ellis (1909), 26 T. L. R. 166. 

163. Innocent misrepresentation — Equitable 
right to recover.] — Where a voluntary gift is 
obtained by means of an innocent misrepresenta- 
tion of fact by the donee, the donor, on the dis- 
covery of the mistake, has a right in equity, 
though he may have none at law, to recover his 
gift. — Be Glubb, Bamfield v . Rogers, [19001 
1 Ch. 354 ; 69 L. J. Oh. 278 ; 82 L. T. 412, C. A. 

See, generally , Misrepresentation & Fraud ; 
Mistake. 

Undue influence.] — See , generally , Contract, 
Vol. XII., pp. 98 et seq.. Nos. 611 et seq. 

Between solicitor & client.] — Sec 

Solicitors. 


F. Failure of Purpose of Gift. 

See Sect. 7, post. 

G. Gifts to Persons in Fiduciary Capacity. 

Principal & agent.] — See Agency, Vol. I., 
pp. 475 et seq., Nos. 1570 et seq. 

Solicitor & client.] — See Solicitors. 

Husband and wife.] — See Husband & Wife. 

Trustee & cestui que trust.] — See Trusts & 
Trustees. 

Parent & child.]— See Contract, Vol. XII., 
pp. 101 et seq ., Nos. 618 et seq. 

Guardian & ward.]— See Contract, Vol. XII., 
p. 106, Nos. 657, 660. 

164. Executor & beneficiary.] — Where a docu- 
ment has been obtained by an exor. named in a 
will, before probate, from a beneficiary, for a gift 
by the latter to the former, the ct. will regard the 
transaction with great suspicion & will not uphold 
it unless the circumstances show that there was no 
misrepresentation, pressure or unfairness on the 
exor.’s part, that the beneficiary acted deliberately, 
& thoroughly knew & appreciated what he was doing, 
that he signed the document independently of 
any influence on the exor.’s part & without being 
actuated by fear of not complying with the 
wishes of the exor. — Wheeler v. Sargeant 
(1893), 69 L. T. 181 ; 3 R. 663. 


Sect. 7.— CONDITIONAL GIFTS. 

Sub-sect. 1. — Express Conditions. 

165. Power to impose condition — Binding on 
infant.] — A. gives lottery tickets amongst her 
servants, on condition if any of them came up a 
prize of 20s. or more, they should give one half 
to her daughter. The ticket given to the foot 
boy came up a prize of £1000. On a bill by the 
daughter, a moiety of the £1000 decreed to her. 

Cuius est dare , ejus est disponere , & an infant 
is to be bound by it as well as one of full age, 
& may be a trustee ( per Cun.). — Scot v. Haughton 
& Fuller (1706), 2 Vem. 560 ; 23 E. R. 963. 


PART III. SECT. 7, BUB-SECT. 1. 

m. Power to impose condition .) — 
A conveyance by a mem, 84 years of 
of his farm, which was almost 
bis only means, to nla married daughter, 


subject to a provision that she should 
properly maintain him, but with no 
personal liability on the part of any 
one to see to his maintenance : — Held .* 
to be a deed of gift, & only sustainable 
by the same evidence as is necessary 


in equity to maintain a deed of gift. — 
Berman v. Knapp (1867), 13 Gr. 398. — 
CAN. 


n. .] — A widower, a shrewd, 

thrifty man, possessed of considerable 
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Sect. 7 . — Conditional gifts: Sub-sects . 1 & 2.] 

186. Chattel as heirloom.] — A gift of 

chattels accompanied by a letter containing a 
description, of them, with the following words 
added thereto ; “ N.B. This necklace is to be con- 
sidered as an heirloom in the family, k is to be 
left to the eldest son k his heirs, after death 
of his mother, as long as the family shall continue ” 
was held to be only a conditional gift, & the exor. 
of the donee was ordered to deliver up the article 
in question to the person entitled to heirlooms. 
— Seale v. Hayne (1803), 3 New Rep. 189 ; 
9 L. T. 570; 9 Jur. N. S. 1338; 12 W. R. 
239. 

Annotation:-- Raid. Shelley v. Shelley (1868), 37 L. J. Ch. 

167. Purchase of army commission — Money 
unapplied at donor’s death — Retirement of donee 

due to 111 health.] — A sum of money was paid by 
A. to B. for the purpose of purchasing C. promo- 
tion in the army k it remained unapplied in the 
hands of B. at the death of A. C. having been 
compelled from the bad state of his health to quit 
the army, k having no prospect of being able to 
enter into the service again, filed a bill for the 
money, k it was decreed to be paid to him. — 
Leche v. Kilmorey (Lord) (1823), Turn. k R. 
207 ; 37 E. R. 1070. 

Annotations : — Mentd. Lawrie v, Bankes (1858), 4 K. & J. 

142 : Parsons v. Coke (1858), 27 L. J. Ch. 828. 

Compare Nos. 177-181, post. 

168. Condition subsequent — Donor rendering 
performance impossible — Validity.] — An original 
gift complete in itself, but followed by a condi- 
tion making it void if the donee should neglect 
or refuse to do something which testator has 
rendered impossible to be done, is not to be divested 
by such condition, unless the thing directed to 
be done is of the essence of the original gift. 

Testator bequeathed certain shares & stocks 
“ to University College, London, for the purpose 
of founding in it a new Professorship of Arch ecology, 
for the regulation of which professorship I pur- 
pose preparing a code of rules which I intend to 
authenticate under my hand.** The rules k the 
fact of the gift were to be communicated to the 
college as soon as convenient after his decease, 
k if the college should neglect or refuse within 
twelve months to signify by writing to the exors. 
of testator’s will their acceptance of the said rules, 
the gift to the college was to be null & void, & 
the shares & stocks were to sink into his residue. 
Testator died seven years after the date of his 
will without having made any rules : — Held : 
(1) the gift to the college was complete in itself, 
the words referring to the intended rules not 
being of the essence of the gift, since they were 
only a statement of what testator intended to 
do, & were not a restriction on or description of 
that gift ; (2) as the rules were never prepared 
by testator, there could be no refusal on the part 
of the college to accept “ the said rules ” & there- 
fore all the directions with reference to the rules 
might be struck out, leaving the gift complete & 
free from any liability to be made void. — Yates 
v. University College, London (1875), L. R. 


7 H. L. 438 ; 45 L. J. Ch. 137 : 32 L. T. 43 ; 23 
W. R. 408, H. L. 


Annotation : — As to (1)„ Arid. Re _ Williams, Taylor v. 
“ ^ 8 ), 24 


University of Wales (1908V84 T. L. R. 716. 


169. Partial restraint of marriage — 

Validity.] — A condition subsequent in partial 
restraint of marriage, e.p., a condition providing 
for the forfeiture of interests, given by a settle- 
ment to a daughter of the settlor & her children, 
upon the marriage of the daughter at any time 
without the consent of named persons, is valid & 
enforceable if it be accompanied by a gift over 
of the fund on marriage without the required 
consent . — Re Writing’s Settlement, Whiting 
v . De Rutzen, [1905] 1 Ch. 90 ; 74 L. J. Oh. 
207 ; 91 L. T. 821 ; 53 W. R. 293 ; 21 T. L. R. 
83 ; 49 Sol. Jo. 83, C. A. 

Annotation : — Consd. Re Hewett, Eldridge v. lies, [1918] 
1 Ch. 458. 


170. Fulfilment of condition — Necessary to 
entitle donee to gift.] — Testatrix made her will 
in 1873, & thereby bequeathed a legacy of £150 
to H., who was living with her as a domestic ser- 
vant. In Aug. 1877, testatrix handed to G., her 
solr., whom she had appointed one of her exors., 
a promissory note for £200, signed by herself & 
payable on demand to H., telling C. not to mention 
the note to any one but H., but to retain it till 
the death of testatrix, & then to give it to H., 
if she should remain in the service of testatrix 
until her death. H. was informed of the note 
soon after it had been handed to C. Testatrix 
had previously told H. that, if she would con- 
tinue in her service until her death, she would 
leave in the care of C. a present for her, beyond 
what she might leave to her in. her will. H. re- 
mained in the service of testatrix until the death 
of the latter, k the promissory note continued 
in the possession of C. Testatrix died in 1881. 
She had never revoked the direction which she 
had given to C. about the note : — Held : 0. was 
constituted a trustee of the note, that he might 
after the death of testatrix hand it over to H. if 
she had fulfilled the prescribed condition, &, as 
testatrix had never revoked the direction which 
she had given to C., H. was entitled to prove 
for the amount of the note in the administration 
of the estate of testatrix. — Re Richards, Shen- 
stone v. Brock (1887), 30 Ch. D. 641 ; 50 L. J. 
Ch. 923 ; 57 L. T. 249 ; 30 W. R. 118. 

Annotation Consd. Re Whitaker (1889), 42 Ch. D. 119. 

171. Construction of deeds of gift — As in testa- 
mentary instruments.] — Testator gave to an un- 
married woman with whom he cohabited an 
annuity of £500 for life, without any condition 
as to marriage. By codicil made in anticipation 
of the birth of a son, subsequently bom, he re- 
voked that annuity k gave her an annuity of 
£1 ,200 for life, & declared that if she should marry 
after his death she should be paid an annuity of 
£800 in lieu of the £1,200, & directed his trustees 
after her marriage to apply a sum of £400 a year 
or part thereof for the maintenance & advance- 
ment of his son till twenty-one, & on his attaining 
twenty-one to pay him any accumulative balance 
& thereafter to pay him an annuity of £400 till 
her death. He devised his real estate for the 


real & personal estate, being appre- 
hensive of a suit againBt him for breach 
of promise, determined to convey his 
land to his children, which he did, 
taking conditional notes for the 
purchase-money. The children did 
not occupy any confidential relation 


towards him, & the transaction was 
his own suggestion, without any 
Influence or pressure on their part. 
What he retained was more than 
ample for his wants '.—Held : the 
deeds could not be impeached by the 
father.— Luton v. Sanders (1868), 14 


Or. 537.— CAN. 

o. Subsequent to gift .] — To 

a gift divesting the donor of all his 
interest in certain property, a condition 
cannot afterwards be attached. — R am 
Sarup v. Bela (1883), I. L. R. 6 All. 
313 ; L. R. 11 Ind. App. 44.— IND. 
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benefit of his son & charged all his estate with 
payment of the annuities. By a codicil made 
after the birth of the son he repeated the pro- 
visions of the earlier codicil : — Held : the enect 
of the gift was an annuity of £1,200 only until 
marriage with a gift over of £400 of it on marriage 
& a residuary annuity of £800 for life. 

The rule of construction is the same in the case 
of a will & of a deed . — Be Hewett, Eldridge v. 
Iles, [1918] 1 Oh. 458 ; 118 L. T. 524 ; sub nom. 
Be Hewitt, Eldridge v. Iles, 87 L. J. Oh. 209. 

Conditions in wills.] — See Wills. 

Gifts over on bankruptcy.]— See Bankruptcy, 
Vol. V., pp. 653 el seq. 


Sub-sect. 2. — Implied Conditions. 

172. Gift in contemplation of marriage — Mar- 
riage not solemnised — Right of donor to restitu- 
tion.] — Pltf. sues for tokens he delivered to deft., 
as a suitor in marriage, & obtains them. — Young 
v, Burrell (1576), Gary, 54 ; 21 E. R. 29. 

173. -.] — Semble : where a man 
gives jewels to a woman during courtship & in 
contemplation of marriage, if the match is broken 
off, he is entitled to restitution. — Oldenburgh’s 
Case (1676), Freem. K. B. 213 ; 89 E. R. 151 ; 

sub nom . Beaumont v. , 2 Mod. Rep. 140. 

Annotation: — Mentd. Lockyer v. Simpson & Brome (1730), 

Mos. 298. 

174. How far intentions of 
suitor material.] — If a person who makes addresses 
on a view of marriage, & a reasonable expectation 
of success, gives presents, & the lady deceives 
him afterwards, the presents ought to be returned, 
or the value of them allowed. But where made to 
introduce a person only to a woman’s acquaintance, 
he is looked upon in the light of an adventurer ; 
& if he loses by the attempt, must take it for his 
pains, especially where there is a disproportion 
between the lady’s fortune & his. — Robinson v. 
Gumming (1742), 2 Atk. 409; 26 E. R. 646, 
L. 0. 

Annotations: — Consd. Jacobs v. Davis, [1917] 2 K. B. 532. 

Mentd. Webber r. Hunt (1815), 1 Madd. 13 ; Booth v. 

Leicester (1838), 3 My. & Cr. 459 ; lie Stevens, Cooke v. 

Stevens, [1898] 1 Ch. 162. 

175. -.] — When an engagement 
ring is given by a man to a woman, there is an 
implied condition that the ring shall be returned 
if the engagement is broken off. — Jacobs v. 
Davis, [1917] 2 K. B. 532 ; 86 L. J. K. B. 1497 ; 
117 L. T. 569 ; 33 T. L. R. 488 ; 61 Sol. Jo. 613. 

176. .] — Jeffreys v . Luck (1922), 

57 L. Jo. 84 , 153 L. T. Jo. 139. 

177. Funds raised by subscription — For chari- 
table objects — Right to unappropriated surplus.] — 
Where a fund was raised by subscription for the 


maintenance & support of two distressed ladies, 
&, at the death of the survivor of them, a portion 
of the fund remained unapplied : — Held : there 
was a resulting trust of the balance of the fund 
for the subscribers thereto. — Be Abbott Fund 
Trusts, Smith v. Abbott, fl900] 2 Oh. 326 ; 69 
L. J. Ch. 539 ; 48 W. R. 541. 

Annotation : — Diftd. Re Andrew's Trust, Carter v. Andrew, 

[1905] 2 Ch. 48. 

178. .] — A fund was subscribed 

by the friends of a deceased clergyman for the 
education of his children, all of whom were then 
infants, & the document declaring the trusts of 
the fund stated that the money was not intended 
for the exclusive use of any one of them in par- 
ticular, nor for equal division among them, but 
as deemed necessary to defray the expenses of 
all, & that solely in the matter of education. The 
education of the children was paid for partly out 
of the trust fund & partly out of moneys respec- 
tively coming to them under their father’s will. 
When all the children had grown up there re- 
mained a portion of the trust fund unapplied : — 
Held: (1) there was no resulting trust of the 
balance for the subscribers ; (2) the balance ought 
to be divided equally amongst the children. — 
Re Andrew’s Trust, Garter v. Andrew, [1905] 
2 Oh. 48 ; 74 L. J. Oh. 462 ; 92 L. T. 766 ; 53 
W. R. 585 ; 21 T. L. R. 512 ; 49 Sol. Jo. 565. 

179. -.] — “ The Benefit Society 
for Girls educated at the School of Industry, 
Kendal,” was established in 1808, & was registered 
as a friendly society under Friendly Societies 
Act, 1793 (c. 54), s. 2. It consisted of honorary 
members & benefited members. The honorary 
members were ladies who gave in their names 
when the society was formed or were afterwards 
elected according to the rules & paid a subscrip- 
tion. They could not in any way derive benefit 
from the funds of the society. The benefited 
members were girls educated at the School of 
Industry ; they paid weekly contributions to the 
society from the age of seven to sixty-five, & were 
entitled to certain weekly payments in sickness 
varying with age up to sixty-five, & to an annuity 
of 2s. a week from fifty-six to sixty-five, 2s. 6d. 
from sixty-five to seventy, & 4s. from seventy 
for the rest of their lives. All payments by the 
members & all sick allowances ceased at sixty- 
five. The annuities became payable automatic- 
ally on a member attaining fifty-six without any 
inquiry as to poverty. The rules of the society 
provided that the contributions of honorary 
members should be appropriated, one half “ to 
raise a capital the interest of which would be 
sufficient to pay the allowance to children under 
fifteen ” ; the other half “ to be under the special 
direction of honorary members for relief in extra- 
ordinary cases not provided by the general fund.” 

The School of Industry was closed in 1845, & 
after that date no new members were admitted, 
but subscriptions continued to be received from 

172 iv. .} — If a gift 

is made in the hope of future marriage 
& that marriage become impossible, 
the gift must be returned to the giver. 
— Mackenzie v . Mutual Life Insur- 
ance Co. of New York (1906), T. H. 
116.— S. AF. 

p. Marriage solemnised — • 

Whether gifts returnable after death of 
wife .] — Ordinary gifts, Buch m 
jewellery, etc., given by a man to his 
betrothed do not oome into the 
category of gifts given strictly on the 


PART III. SECT. 7, SUB-SECT. 2. 

172 i. Gift in contemplation of 
marrtaae — Marriage not solemnised — 
ijwM of donor to restitution. J — Ryan v. 
Whelan, 21 C. L. T. 406.— CAN. 

172 ii. .] — Deft. 

promised to marry pltf. upon condition 
of his absolutely refraining thereafter 
taking any Intoxicating liquor ; 
pltf. broke nis promise. & the engage- 
ment came to ah end by reasonhf the 
breach of the condition on which it 


was entered into : — Held : pltf. was 
not entitled to recover any personal 

E resents which during the engagement 
e made to deft, in prospeot of 
marriage ; aliter, as to articles pur- 
chased with pltf.’s money with a view 
to furnishing a house upon marriage, 
& articles & money lent to deft. — 
Seiler v. Funk (1914), 32 O. L. It. 
99 ; 7 0. W. N. 179— CAN. 

172 ill. .] — Bray v. 

Fryklund (1921), 62 D. L. It. 638.— 

CAN. 



Fund, Thomas v. A.-G., [1021] 1 Oh. 
.. J. Oh. 276 5 124 L. T. 787 ; 06 Sol. Jo. 
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Gifts. 


Sect. 7 . — Conditional gifts : Sub-sects. 2 <& 3. 

Sect. 8.] 

both classes of members, sick allowances & annui- 
ties were paid, & the balance of the funds accu- 
mulated. This action was brought by the trustees 
to decide what was to be done with the accumula- 
tions, which amounted to £1,901 apportioned to 
the honorary members’ fund & £304 apportioned 
to the benefited members’ fund. The £1,901 
appeared from the accounts to have arisen wholly 
from the first half of the honorary members* 
fund appropriated to provide for the allowances 
to children under fifteen. The only surviving 
benefited members were two women over sixty- 
five in receipt of annuities. Five persons who 
claimed to be honorary members were made 
defts. : — Held : the society was not a charity, 
for the benefited members had a legal title to the 
benefits on making the payments without regard 
to their need ; the contributions of honorary 
members were absolute gifts to the society, & 
there could be no resulting trust in favour of the 
honorary members ; the annuitants had no 
interest in the funds of the society other than the 
annuities which they had purchased ; & therefore 
the surplus of the benefited members’ fund, after 
providing for the annuities & the whole of the 
honorary members’ fund belonged to the Crown 
as bona vacantia. — Braithwaite v. A.-G., [1909] 

1 Oh. 610 ; 78 L. J. Oh. 314 ; 100 L. T. 599 ; 73 
J. P. 209 ; 26 T. L. R. 333. 

Annotation : — Comd. Re Customs & Excise Officers’ Mutual 

Guarantee Fund, Hobson v. A.-G., (1917] 2 Ch. 18. 

180. — ,] — A fund was raised by 

subscription for the assistance of the sick & 
wounded in the Balkan war. Subscriptions came 
in from time to time & the fund was duly applied 
by the trustees from time to time during the war. 
At the close of the war there was an unexpended 
balance in the trustees’ hands which admittedly 
belonged to some or all of the subscribers by way 
of resulting trust : — Held : the balance belonged 
to all the subscribers ratably in proportion to their 
subscriptions, irrespective of date. — Re British 
Red Cross Balkan Fund, British Red Cross 
Society v. Johnson, [1914] 2 Ch. 419 ; 84 L. J. 
Ch. 79 ; 111 L. T. 1009 ; 30 T. L. R. 602 ; 58 
Sol. Jo. 765. 


Annotation Di*td. Re Welsh Hospital (Netley) Fund, 
Thomas v. A.-G., [1921] 1 Ch. 655. 


I61* -.] — On the outbreak of the 

war, a hospital was erected at N. & equipped & 
run during the war for the benefit of sick & 
wounded Welsh soldiers by means of large 
voluntary subscriptions raised in Wales. In 1919 
the hospital was closed, the staff disbanded & the 
property sold to the War Office, & after winding 
up the affairs of the hospital there was a surplus 
of some £9,000 : — Held : there was not a resulting 
trust of the surplus for the subscribers to the 
hospital, but a general charitable intention for 
sick & wounded Welshmen which enabled the 
ct. to apply the fund cy-pr£s. — Re Welsh Hospital 


(Netley) 

066 ; 90 L 
417. 

Compare No. 107, ante. 

See , further . Charities, Vol. VIII., pp. 329 
et seq ., Nos. 1117 et seq . 

Gifts by will.] — See Wills. 


Sub-sect. 3. — Repugnant Conditions. 

182. Condition In restraint of alienation — Void.] 
— A. grants a manor to B. in tail, on condition 
that he or any of his issues shall not aliene or do 
any act, quo minus it may revert immediately 
on failure of issue. B. marries, that is no breach, 
or it would be repugnant to the estate granted. — 
Arundel’s (Earl) Case (1675), 3 Dyer, 342 b ; 
73 E. R. 771 ; sub nom. Anon., Jenk. 242. 
Annotations: — Reid. Butler 6c Baker’s Case (1591), 3 

Co. Rep. 25 a ; Mildmay’s Case (1606), 6 Co. Hep. 40 a ; 

Portington’s Case (1613), 10 Co. Hep. 35 b. Mentd. 

Anon. (1584). 4 Co. Hep. 24 a ; Eden’s Case (1594), 

6 Co. Rep. 15 b ; Chudleigh’s Case, Dillon v. Frelne (1595), 

1 Co. Hep. 113 b ; Gay v. Kay (1599), Cro. Eliz. 661 ; 

Holland v. Fisher (1662), O. Bridg. 181. 

1 83. Gift over to defeat Crown rights.] — A fund was 
settled in trust for W., the illegitimate daughter 
of the settlor, for life, & in the event, which 
happened, of her not at her death being under 
coverture, for her absolutely ; with a proviso that 
if any estate, interest, or benefit should, under the 
powers & provisions of the settlement, be undis- 
posed of, or in the events which should happen 
would but for the proviso be held in trust for the 
Crown, or belong beneficially to the Crown, then 
& in every such case the estate, interest, or benefit 
should belong to & be held in trust for her father 
for life, & after his death, for her mother. W. 
having died intestate, the Crown claimed the 
fund : — Held : the fund vested absolutely in W. 
at her death, & that the gift over was repugnant 
& void ; & consequently the Crown was entitled 
to the fund. — Re Wilcocks’ Settlement (1875), 

1 Oh. D. 229 ; 45 L. J. Oh. 103 ; 33 L. T. 719 ; 24 
W. R. 290. 

184. Condition in restraint of marriage— Partial 
restraint.] — Re Whiting’s Settlement, Whiting 
v. De Rutzen, No. 109, ante. 

Repugnant conditions In wills.] — See Wills. 

Repugnant conditions in settlements.] — See 

Settlements. 

Gifts over on bankruptcy.] — See Bankruptcy, 
Vol. V., pp. 053 et seq.. Nos. 5839 et seq . 


Sect. 8. — EVIDENCE AND PROOF. 

185. Evidence of donee — Necessity for corro- 
boration.] — A., executed an instrument purporting 
to convey to B. all the household furniture, plate, 
watches, clocks, books, moneys, securities for 


condition that marriage shall follow 
Sc on the death of the wife after 
marriage do not revert to the husband. 
— Gerbon’b Executor v. Gerson 
(1908), T. H. 77.-4L AF. 

q - — — . Right of wife to 
husband* s wedding presents.) — A wife 
abandoned by her husband is entitled 
to the engagement ring which he had 
given her before marriage, unless she 
had absolutely surrendered It to him ; 
but she is not, in ordinary circ umstance s 


entitled to demand 6c recover possession 
of wedding presents given by friends 
of the husband at the time of the 

rR U fl3^6>&. A - (190S) ' 14 Mttn> 

PART III. SECT. 8. 

185 i. Evidence of donee — Necessity 
for corroboration, ] — Pltf. had performed 
services tor P. in his lifetime, & he, 
intending to make some recognition 
thereof told her that a certain pro- 


missory note payable to himself or 
bearer, whloh he produced, was hers, 
saying ; “ Here is your note ; take it 
when you want it. Pltf. told him to 
keep It for her, as she had no place 
in which to keep it herself. 6c he did so : 
— Held : this constituted a complete 
gift inter vivos, Sc pltf.*s evldenoe was, 
upon the facts stated in the report, 
sufficiently corroborated. — Watson v. 
Bradshaw (1881), 6 A. R. 666.— CAN. 

185 II. W. alleged that 
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money & other effects, which at the time of A.’s 
decease should be in two specified rooms in his 
mansion house, except an iron chest & its con- 
tents, & the content* of a certain closet. A. 
lived almost exclusively in the two rooms mentioned 
in the instrument, & B. at the time of the execution 
of it & from thenceforth until A.’s death, was his 
bailiff & confidential agent. Two years after 
the date of this instrument, A. fnade his will, 
by which he bequeathed his plate, jewels, house- 
hold furniture, & money to trustees, upon certain 
trusts for the benefit of 0. & his issue. In a suit 
for the administration of A.’s estate, B. claimed 
the benefit of the prior instrument, but without 
either producing probate of it or showing for what 
consideration or under what circumstances it was 
executed i — Held : if the instrument was to be 
considered as testamentary, t^he ct. would not 
act upon it without probate, & if it was to be 
considered as a deed inter vivos , this ct. would not 
give effect to it without further evidence in its 
support ; & the ct. being of opinion, that under 
the circumstances of the case, such further evidence 
could not be obtained, declined to direct any 
inquiries on the subject. — Oonsett v. Bell (1842), 
1 Y. & 0. Oh. Oas. 509 ; 11 L. J. Oh. 401 ; 0 

Jur. 809 ; 02 E. R. 1020. 

Annotations .—Reid. Alexander v. Brame (1855), 25 L. T. 

O. S. 298. Mentd. Finden v. Stephens (1846), 1 Coop. 

temp. Cott. 318 ; Stalnton v. Carrou Co. (1853), 18 Beav. 

146. 

Compare Executors, Vol. XXIV., pp. 791-793, 
Nos. 8218-8239. 

186 Onus of proof on donee.] — An old woman 
was induced, without consideration, to transfer 
her stock into the name of another, who, by his 
answer, swore that there had been a gift of it to 
him, subject to a trust for the transferor, for life. 


An injunction to restrain the transfer & receipt 
of the dividends was continued. — Oustance v. 
Cunningham (1851), 13 Beav. 303 ; 51 E. R. 140. 

187. Grant purporting to be for considera- 

tion.] — Where a grantee, under a deed purporting 
to be a conveyance for valuable consideration, 
attempts to support the grant as a gift, the onus 
of proving that such a gift was intended & made 
is thrown upon the grantee, & clear evidence in 
support of the gift will be required. — Coultwas 
v. Swan (1871), 19 W. R. 485, L. C. 

188 . Of intention to make gift irrevocable.] 

— The party taking a benefit under a voluntary 
settlement or gift containing no power of revoca- 
tion, has thrown upon him the burden of proving 
that there was a distinct intention on the part of 
the donor to make the gift irrevocable ; &, where 
the circumstances are such that the donor ought 
to be advised to retain a power of revocation, it is 
the duty of a solr. to insist upon the insertion 
of such power, & the want of it will in general be 
fatal to the deed. — Coutts v. Acworth (1809), 
L. R. 8 Eq. 558 ; 38 L. J. Ch. 094 ; 21 L. T. 224 ; 
17 W. R. 1121. 

Annotations ; — Refd. Phillips v. Mullings (1871), 7 Ch. App. 

244 : Baker v . Loader (1872), L. R. 16 Eq. 49. Mentd. 

Welman v. Welman (1880), 15 Ch. D. 570. 

189 . -.] — Wollaston v. Tribe, No. 
150, ante . 

See , generally , Evidence, Vol. XXII., pp. 35 et 
seq . 

Proof by donee in administration.] — See, 
generally. Executors, Vol. XXIV., pp. 794-790, 
Nos. 8244-8252. 

190 . Evidence of motive for gift — Where control 
resumed by donor.] — Where after an alleged gift 


in 1872 D. transferred to him as a 
Rift shares of a certain stock, part of 
the assets of the firm, & as corroborative 
evidence thereof proved the transfer 
of the stock to him, & a retransfer 
afterwards on Jan. 30, 1873 ; which 
transfer, he said, was to prevent the 
surplus of the savings bank appearing 
to be less, 8c also produced the printed 
statement of the savings bank of 
Dec. 31, 1872, showing this stock : — 
Held : this was not such corroborative 
evidence of the gift as satisfied R. S. O., 
1877 (c. 62), s. 10. — Burn u. Burn 
(1885), 8 O. R. 237.— CAN. 

186 ill. .] — In an action of 

ejectment brought by extrix. of the 
grantee from the Crown, to reoover a 
strip of land, one of the defences was, 
that testator made a parol gift of the 
strip to defts., shortly after they had 
purchased adjoining lands from him, 
8c that deltB. at onoe entered into 
possession of the strip Sc made improve- 
ments thereon : — Held : the testimony 
of one of defts. that pltf.'e testator 
had given him the strip, saying, 44 If 
it is of any use to you, you can take 
it, was admissible, Sc aid not, as a 
matter of law, require corroboration. — 
Worsnop v. Wood (1911), 19 W. L. R. 


r •Onus of proof .] — In the case of 
? gift from a parent to a child, there 
is no rule which requires the child, in 
the absence of evidence showing 
imposition or undue influence, to 
support the deed by the evidenoe which 
uufirht be neoessary in the case of a 
gift from a child to a parent. — Wyoott 
v. Hatman (1868), 14 Or. 219.— CAN. 

i. .]— Action originally brought 

by M. against her husband, P., to 

reoover a sum of money belonging to 


S ltf. deposited in a bank to credit of 
eft . : — Held : the onus had not been 
discharged by deft, to show that the 
money received was a gift inter vivos. — 
McDougall v. Patlle (1913), 24 

O. W. R. 612 ; 4 O. W. N. 1602 ; 13 
D. L. R. 661— CAN. 

t. .1 — The onus of showing 

that moneys are the subject of a gift 
is on the donee. — Johnstone v. 
Johnstone (1913), 28 O. L. R. 334 ; 
4 O. W. N. 915 ; 12 D. L. R. 537.— 
CAN. 

a. .1 — An old man, bed- 

ridden, executed a trust disposition, 
by which he conveyed the residue of 
his estates, alter the payment of 
legacies & annuities, to his trustees 
for their absolute use. Shortly after- 
wards he handed over to one of his 
trustees deposit receipts for sums which 
almost exhausted the residue. On his 
death, three years afterwards, the other 
trustees raised an action of count, 

of°the' reoeipt8, i. * 3 wh<? pleaded donation : 
— Held : donation was not to be pre- 
sumed from mere possession of the 
receipts: Sc the onus probandi was on 
the party pleading donation ; Sc he 
had failed to prove it. — Heron v. 
M'Geoch (1851), 14 Dunl. (Ct. of 
Bess.) 25 ; 24 So. Jur. 3 ; 1 Stuart, 4. 
—SCOT. 

b. .} — A. deposited a sum in 

a bank, Sc took a deposit -reoeipt in 
the name of himself Sc B. “ payable to 
either or the survivor.” A. after- 
wards handed the reoeipt to B„ who 
uplifted the money. In an action 
brought by A. against B. for payment, 
in which B. pleaded donation . — Held : 
the onus of proving donation lay upon 
B. — Durxe v. Ross (1871) 9 Macph. 


(Ct. of Scss.) 969 ; 43 Sc. Jur. 640.— 
SCOT. 

o. .] — Three deposit receipts 

for £250 in all were blank endorsed by 
the depositor, & shortly before his 
death, handed to a niece who was the 
only member of the family with him at 
the time. Other relations resident at 
no great distance, who were as nearly 
connected with deoeased as the niece 
had not been informed of his illness. 
The deposited money constituted 
deceased's whole movable estate & he 
was known to have made a will by 
which he had distributed his estate 
generally among his relations which 
could not be found after his death. 
The niece & her Bon deponed to the 
deposit receipts having been handed 
over by way of absolute gift, & there 
was some corroborative testimony, 
but in cross-examination the son 
admitted that the terms used by 
deceased in speaking of the transference 
might mean that they had only been 
given to her in charge. Witnesses 
deponed to deceased having told them 
what ho had done with his funds. Sc 
spoke to expressions, varying in each 
case, pointing to administration or 
charge having been the object of the 
transference : — Held : in the circum- 
stances the presumption against dona- 
tion had not been overcome. — S harp 
v. Paton (1883), 10 R. (Ct. of Seas.) 
1000 ; 20 Sc. L. R. 685.— SCOT. 

d. .1 — Dawbon v . M'Kenzie 

(1891), 19 R. (Ct. of Seas.) 261 ; 29 
So. L. R. 226.— SOOT. 

•. On executors denying gift. ] 

— In an notion brought by the exors. 
of a father to establish that money 
delivered by the latter to a son was a 
mere loan, the burden of proof rests 
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Sect. 8 . — Evidence and proof . Sects. 0 & 10 : Sub- 
sects. 1, 2 dt 3. Part IV. Sect . 1 : Sab-sects. 

the donee restored the control of the property to 
the donor, mere evidence of motive for the gift 
was held to be insufficient to establish the donee’s 
right to it.— James v. James (1809), 19 L. T. 809. 


Sect. 9. — CLAIMS IN RESPECT OF VOLUNTARY 
BONUS IN ADMINISTRATION. 

See Executors, Vol. XXIII., pp. 355, 350, Nos. 
4225-4240. 

Position of assignee for value .]— See Bonds, Vol. 
VII., p. 220, No. 080. 

Position of payee of promissory note .] — See 
Bills op Exchange, Vol. VI., pp. 120, 204, Nos. 
840, 1250. 


Sect. 10.— LIABILITIES INCIDENT TO GIFTS. 

Sub-sect. 1. — Dangerous Gifts. 

191. Duty to warn donee — If defect known to 
donor — Likely to cause injury.] — The principle of 
law as to gifts is that the giver is not responsible 
for damage resulting from the insecurity of the 
thing, unless he knew its evil character at the 
time & omitted to caution the donee. There must 
be something like fraud on the part of the giver 
before he can be made answerable (Willes, J.). — 
Gautret v. Egerton, Jones v. Eoerton (1807), 
L. R. 2 C. P. 371 ; 36 L. J. C. P. 191 ; 15 W. R. 
038. 

Annotations: — Expld. Lowery v. Walker, [1910] 1 K. 13. 
173. Consd. Shrimpton v. Hertfordshire County Council 
(1910), 74 J. P. 305 ; Latham r. Johnson & Nephew, 
[1913] 1 K. B. 398. Refd. Heaven v. Pender (1883), 
11 Q. B. D. 503. Mantd. Sandys v. Florence (1878), 47 
L. J. Q. B. 598 ; Keeble v. East & West India Dock Co. 
(1889), 5 T. L. R. 312 ; Calc. Rv. v. Mulholland, [1898] 
A. C. 216 ; Harris v. Perry, [1903] 2 K. B. 219 ; West 
Rand Central Gold Mining Co. v. R., [1905] 2 K. B. 391 ; 
Salaman t;. Secretary of State for India, [1906] 1 K. B. 
613 ; French v. Hills Plymouth Co. (1908), 24 T. L. R. 
644 ; Coldrick v. Partridge, Jones, [1909] 1 K. B. 530 ; R. 
v. Broad, [1915J A. C. 1110 ; Wilson v. Barry Ry. (1916), 
86 L. J. K. B. 432 ; Hayward v. Drury Lane Theatre & 
Moss’ Empires, [1917] 2 K. B. 899 ; Hardy v . C. L. Ry., 
[19201 3 K. B. 459 ; Fairman t;. Perpetual Investment 
Bldg. Soc., [1923] A. C. 74 ; Sutcliffe v. Clients Invest- 
ment Co., 11924] 2 K. B. 746. 

192. -.] — The proposition of law, 
as I understand it, is that the donee must not 
look a gift horse in the mouth. If something is 
given it must be enjoyed as it is given & taken with 
its risks, but subject to this, that if the giver knows 
of some evil character in it at the time & does not 
warn the donee, he is responsible, although it was 
a gift (Buckley, L.J.). — Lowery v . Walker, 
[1910] 1 K. B. 173 ; 79 L. J. K. B. 297 ; 101 
L. T. 873 ; 20 T. L. R. 108 ; 54 Sol. Jo. 99, C. A. ; 
rcvsd. on other grounds, [1911] A. C. 10, H. L. 
Annotations : — Refd. Latham r. Johnson 6c Nephew, [1913] 

1 K. B. 398 ; Hardy v. C. L. Ry., [1920] 3 K. B. 459 ; 
Fairman v. Perpetual Investment Bldg. Soc., [1923] 
A. C. 74. ltentd. Grand Trunk Ry. of Canada v. Barnett, 
[1911] A. C. 361 ; Clinton v. Lyons, [1912] 3 K. B. 198 : 
Mowlem v. Dunne, [1912] 2 K. B. 136 ; Tofts v. Pearl 
Life Assoc. (1913), 110 L. T. 190 ; Norman v. G. W. Ry., 


[1914] 2 K. B. 153; Prltohard v. Torkington (1914), 


7 B. W. C. C. 719 ; Brackley v. Mid. Ry. 0916), 114 L. T. 
1150; Wilson t>. Barry Ry. (1916), 116 L.T. 71 ; 

& Moss' 


v . Drury Lane Theatre — 

899 ; Manton v. Brooklebank, [1923] 1 K. 

See, generally , Negligence. 


19171 2 
. 406. 


Hayward 
‘ K. B. 


Sub-sect. 2. — Gifts Subject to Charge. 

193. Subsequent bankruptcy of donor — While 
gift In his reputed ownership — Omission to notify 
change of ownership.] — A., being at the time in 
partnership with his son & others, executed a deed 
of gift, whereby he gave, granted, & confirmed to 
his son, certain paintings, articles of plate, & 
other effects, which he had in his dwelling-house, 
upon trust for himself for life, & after his decease 
for his son absolutely. At the time the deed was 
executed, formal possession was given to the son 
by the delivery of one painting in the name of the 
whole ; but with that exception, the effects were 
left in the possession of A. at his house, & the 
change of ownership was not made public further 
than by its being communicated by A. to some of 
his friends. In this state of circumstances, the 
firm became bkpt. ; — Held : inasmuch as the son 
had omitted to give notice of the change of owner- 
ship the possession of A. was referable to his 
original title, & he was in the reputed ownership 
of the goods at the time of the bkpcy. — 
Re Acraman, Ex p. Castle (1842), 3 Mont. D. & 
De G. 117; 12 L. J. Bey. 30; 7 Jur. 47, Ct. 
of R. 

194. Charge created by donor — Liability of 
donee to contribute.] — An assignor deposited with 
his bankers the title-deeds of certain leasehold 
premises together with a policy of assurance on 
his own life & certain dock warrants, & executed 
a deed of charge & memorandum of deposit to 
secure the payment of the balance for the time 
being due on any accounts he might have with the 
bank. He subsequently, by a voluntary deed, 
assigned the leasehold premises to his wife. The 
deed contained no reference to the charge & 
memorandum of deposit, & no covenants for title, 
express or implied. By his will he gave all his 
property to trustees upon trusts for the benefit 
of his wife <fc children. On the death of the 
assignors his exors. paid off the debt due to the 
bank. On an application to the ct. for the 
determination of the question whether the widow, 
as assignee of the leaseholds, was liable to con- 
tribute to the payment of the debt : — Held : 
the charge being one created by the assignor him- 
self, & not a charge paramount to his own title, 
the widow was under no liability to contribute. — 
Re Darby’s Estate, Rendall v. Darby, [1907] 
2 Oh. 405 ; 70 L. J. Ch. 089 ; 97 L. T. 900. 
Annotation Conad. Re Best, Parker v. Best, [1924] 1 Ch. 42. 


Sub-sect. 3. — Estate and Other Death 
Duties. 

See Estate & Other Death Duties, Vol. XXI., 
pp. 10-13, Nos. 45-60. 


upon the exors., since the relation- more appears, that an advance made 29 W. L. R. 675 ; 7 W. W. R. 264 ; 20 

ship of father 6c son gives rise to a by the father to the son is a gift 6c not D. L. R. 421 ; 7 Alta. L. R. 390.— 

rebuttable presumption, if nothing a loan. — Groat v. Kinnaird (1914), CAN. 
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Part IV. — Incomplete Gifts. 


Sect. 1.— GIFTS INTER VIVOS. 

Sub-sect. 1. — In General. 

195. How arising.] — Letter to cxors. expressing a 
consent that a sum of £500 was proper to be 
given to the daughter of deceased husband : — 
Held : not to amount to a gift of so much in their 
hands, the gift not being perfected & carried 
into execution. 

To make a complete gift, there must not only 
be a clear intention but the intention must be 
executed & carried into effect. . . . This letter 
amounted to a declaration of the property of 
giving her £500 & shows her approval of a gift 
to that amount, but does not give effect to the 
gift & carry it into execution. Nothing is said 
as to who is to pay the money, or when it is to be 
paid (Plumer, V.-C.). — Cotteen v. Missing 
(1815), 1 Madd. 176 ; 56 E. R. 66. 

Annotations: — Reid. Hooper v. Goodwin (1818), 1 Swan. 

485. Mentd. M'Fadden v. Jenkyns (1842), 1 Hare, 458. 

196. Failure of donor to pass property — 

Although Intention clear.] — R. having died in- 
testate, possessed of considerable personal pro- 
perty, & entitled, after the death of his wife, 
to the principal of certain bank stock, standing 
in the name of a trustee, his brother, by letter, 
expressed his intention of relinquishing his share 
of the intestate’s estate to the widow, executed 
to the trustee, transferring to the widow, a release 
of the bank stock, & directed the preparation of a 
release of the general personal estate, the execution 
of which was prevented by his death, but liis wish 
to execute it continued to his last hour : the 
release of the stock is effectual in favour of the 
intestate’s widow ; but the intention to relinquish 
the share of the general personal estate not being 
perfected, amounts not to a gift ; & she, as 

administratrix, must account to the representat ives 
of the brother, but without interest. 

A gift at law, or in equity, supposes some act 
to pass the property : in donations inter vivos , 
if the subject is capable of delivery, delivery ; 
of a chose in action, a release, or equivalent 
instrument ; in either case, a transfer of property 
is required. An intention to give, is not a gift 
(Plumer, M.R.). — Hooper v. Goodwin (1818), 
1 Swan. 485 ; 1 Wils. Oh. 212 ; 36 E. R. 475. 
Annotation: — Reid. Cochrane v. Moore (1890), 25 Q. 13. D. 

57. 

197. -.] — Trimmer v. Dan by, 
No. 63, ante . 

198. .] — Re Theobald, IIoiiler 

v. Wilson (1892), 9 T. L. R. 110. 

199. Or to make valid declaration of 

trust.]— -Re Fknnings, Bailey v. Beaven (1900), 
16 T. L. R. 427. 

200. .] — In 1902 their father told 

pltfs., his two unmarried daughters, that they 
would be entitled on his death to the proceeds of 


certain policies of insurance effected on his life, & 
on many subsequent occasions he repeated this 
statement & told them how they would be able 
to obtain the money after his death. The father 
had made liis will in 1897, but it contained no 
mention of the policies, nor were they mentioned 
in a codicil which he executed in 1906. After 
their father’s death pltfs. claimed the proceeds of 
the policies : — Held : the claim failed, as there 
was neither a gift by deceased of the proceeds of the 
policies, but at the most a promise to make a 
gift, nor a declaration of trust by deceased in 
favour of pltfs. — Vavasseur v. Vavasseur (1909), 
25 T. L. R. 250. 

Anturtation : — Reid. Re Innos, I fines v. Innes, [1910] 1 Ch. 

Validity of assignments of choses in action 
generally, see Ciioses in Action, Vol. VIII., 
pp. 442 et seq. 


Hu b -sect. 2 .-Non-Delivery. 

See Part III., Sect. 1, sub-sect. 2, B., ante. 
Necessity for delivery.]— See Part III., Sect. 1, 
sub-sect. 2, B. (6), ante. 


Sub-sect. 3. — Non-Compliance with 
Formalties op Transfer. 

A. Stocks and Shares . 

201. General rule — Property remains in donor.] 

— (1) Receipt for a subscription to a navigation, 
with an indorsement, signed by the owner, declar- 
ing, that he thereby assigned to his daughter A. 
all his interest, found among the papers of his 
extrix. ; no evidence that he ever parted with 
the paper ; & a declared intention of satisfaction 
by a marriage portion. Bill for an assignment 
dismissed. 

(2) An exor. is never called upon to do any act 
to perfect a gift inter vivos except in the particular 
cases of supplying a defective execution of a 
power, & the want of surrender of a copyhold. 

(3) Can I presume the fact of delivery ? The 
utmost is absence of all proof. I cannot raise 
that presumption in opposition to the primd 
facie inference, from the custody, in which this 
paper was found, in which, upon the supposition 
of delivery & continued possession, it ought not 
to have been found. . . This instrument of itself 
was not capable of conveying the property. It is 
said to amount to a declaration of trust. 0. 
[the donor] was no otherwise a trustee than as any 
man may be called so, who professes to give pro- 
perty by an instrument incapable of conveying 
it. He was not in form declared a trustee. Nor 
was that mode of doing what he professed in his 


PART IV. SECT. 1, SUB-SECT. 1. 

I. General rule.) — A gift must bo 
complete, & If it is complete it is valid 
between the parties to the gift, the 
donor & the donee ; but so long as 
tho gift is not complete nothing has 
gone from the donor to the donoe. It 
.T. — VOL. XXV. 


still remains the donor’s. — Re Skinner 
(1894), 6 Q. L. J. 68.— AUS. 

g, .) — A donation will not bo 

enforced unless it is valid & complete. 
— Van Rknen’s Trustees v. Versfkld 
(1892), 9 S. C. 161 ; 2 C. T. It. 101.— 
S. AF. 


. h. Incapacity of wife — To take 

(rift from husband .) — A gift from a 
husband to a wife is not an incomplete 
gift by reason of the incapacity of the 
wife at law to take a gift from her 
husband. — K ent r. Kent (1892), 19 
A. H. 352.— CAN. 
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Sect, I. — Gifts inter vivos: Sub-sect . 3, A . tC - B.] 

contemplation. He meant a gift. He says he 
assigns the property. But it was a gift, not 
complete. The property was not transferred by 
the act. There is no case in which a party has 
been compelled to perfect a gift, which in the mode 
of making it, he has left imperfect. There is locus 
pcenitenticc as long as it is incomplete & C. did 
repent (Grant, M.R.). — Antrobus r. Smith 
(1805), 12 Yes. 39 ; 33 E. R. 10. 

Annotations : — As to (1) Refd. Dillon r. Coppin (1839), 
4 My. & Cr. 047 ; Bridge v. Bridge (1852), 16 Beav. 315 ; 
Cheale r. Konward (1858), 3 De G. & J. 27 ; Pearson t\ 
Amicable Assce. Office (1859), 27 Beav. 229 ; Gilbert r. 
Overton (1864), 4 New Rep. 420. Asto (3) Consd. Edwards 
r. Jonos (1836), 1 My. & Cr. 220 ; Airey r. Hall (1856), 3 
Sm. & G. 315. Refd. Cotteen r. Missing (1815), 1 Madd. 
176 ; M‘ Fad den v. Jenkyns (1842), 1 Hare, 458 ; Meek 
r. Kettlewell (1843), 1 Ph. 342 ; Kekewich r. Manning 
(1851), 1 De G. M. & G. 176 : Voyle r. Hughes (1854), 
2 Sm. & G. 18 ; Parnell v. Hingston (1856), 3 Sm. & G. 
337 : Moore r. Moore (1874), L. R. 18 Eq. 474 ; lie 
Shield, Pethybridgc r. Burrow* (1885), 53 L. T. 5. 

202. .] — A father executed a deed of 

assignment of certain East India stock & Globe 
Insurance shares, to his daughter, & her husband, 
&, their children ; the deed was retained by him, 
& found inclosed in an envelope, on which he had 
in his own handwriting directed the deed to be 
given up to his daughter on his death. No 
transfer according to the prescribed forms was made 
during the father’s lifetime : — Held : the stock 
& shares did not pass by the deed, but constituted 
part of the father’s estate. — Dillon r. Coppin 
(1839), 4 My. & Cr. 647 ; 9 I.. .1. Oh. 87 ; 4 Jur. 
427 ; 41 E. R. 249, L. C. 

^Innotations : — Consd. Donaldson v. Donaldson (1854), 
Kav, 711 ; Pearson v. Amicable Assce. Office (1859), 
27 ‘Beav. 229. R«fd. M‘Faddcn r. Jenkyns (1842), 1 
Hare, 458; Meek r. Kettlewell (1842), 1 Hare, 464 ; 
Fletcher r. Fletcher (1844), 4 Hare, 67 ; Hall v. Palmer, 
Russell v. Palmer (1844), 13 L. J. Ch. 352 ; Kekewich r. 
Manning (1851), 1 Do G. M. & G. 176 ; Parnell v. Hingston 
(1856), 3 Sm. & G. 337 ; Barton v. Gainer (1858), 6 W. It. 
024 . Mentd. J efferys r. Jeff cry s (1841), Cr. k Pb. 1 38 ; lie 
Roby, Howlett r. Newington (1907), 77 R, J. Ch. 109. 

203. .] — A. made a voluntary assign- 

ment of turnpike bonds & shares in cos. to 13., 
in trust for himself for life, <fc after his death, for 
his nephew. He delivered the bonds & shares 
to B., but did not observe the formalities required, 
by Turnpike Roads Act, 1822 (c. 126), & the deeds 
by which the cos. were formed, to make the 
assignment effectual : — Held : on his death, no 
interest, in either the bonds or the shares, passed 
by the assignment, A B. ought to deliver them to 
his exors. — Searre v. Law (1846), 15 Sim. 95 ; 
15 L. J. Ch. 187 ; 7 L. T. O. S. 78 ; 10 Jur. 191 ; 
60 E. R. 553. 

Annotations : — Expld. Parnell v. Hingston (1856), 3 Sm. & G. 
337 ; Cheale v. Kenward (1858), 3 De G. & J. 27. Reid. 
Rummens v. Hare (1876), 1 Ex. D. 169 ; lie Richardson, 
S hilli to v. Hobson (1885), 30 Ch. D. 396. 

204. Despite direction to transfer — 

But not acted upon.] — The ct. will not assist a 
volunteer by making effectual an incomplete 
gift. 

A. directed the certificates of some United States 
Bank shares standing in his name to be delivered 
to his nephew, & in a letter to him stated, that 
“ he made a free gift of them ” to him. A. also 
executed a power of transferring the shares, but 
this was not acted on in A.’s life. The shares being 
found in A.’s name at his death : — Held : they 
formed part of his personal estate. — We are v, 
Oluve (1853), 17 Beav. 252 ; 51 E. R. 1030 ; 
subsequent proceedings (1863), 32 Beav. 421. 
Annotation : — Refd. Evans v. Jennings (1858), 32 L. T. O. S. 
34. 


205. — Parol declaration 
of trust money handed over to a third party, on 
trust, by a person in extremis , supported but held 
invalid as to stock, for which a power of attorney 
had been given by the settlor, but wliich had not. 
been acted on at her death. — P eckham v . Taylor 
( 1862), 31 Beav. 250 ; 6 L. T. 487 ; 54 E. R. 
1131. 

206. — .] — T. executed a 

voluntary deed purporting to assign fifty of his 
shares in the L. Bank to S., to be held by him upon 
certain trusts for the benefit of pltfs. The charges 
were transferable only by entry in the books of 
the bank ; but no such transfer was ever made. 
8. held at the time a general power of attorney 
authorising him to transfer T.’s shares, & T. after 
the execution of the settlement, gave him a further 
power of attorney authorising him to receive the 
dividends on his shares in the bank. T. lived three 
years after the execution of the deed, during which 
period the dividends on the shares were received 
by 8., & remitted by him to pltfs., sometimes 
directly & sometimes through T. : — Held : as it 
was not the intention of the settlor to constitute 
himself a trustee of the shares, but to vest the 
trust in S. there was no valid trust of the shares 
created in the settlor ; no valid trust of the shares 
was created in 8., for although he held a power 
of attorney under which he might have vested the 
shares in liimself, he did not do so, & was not 
bound to do so without directions from the settlor, 
since he held the power only as agent for the 
settlor ; therefore the disposition of the shares 
failed, as being an imperfect voluntary gift. — 
Milroy r . Lord (1862), 4 De G. F. & J. 264 ; 31 
L. J. Ch. 798 ; 7 L. T. 178 ; 8 Jur. N. 8. 806 ; 45 

E. R. 1185, L. JJ. 

Annotations : — Folld. Warriner r. Rogers (1 873), R. It. 16 Eq. 
340. Consd. Richards v. DelbridgeU 874 ),L.R. 18 Eq. 11 ; 
Heartlcy r. Nicholson (1875), L. It. 19 Eq. 233. Apld. 
Bottle v. Knocker (1876), 46 R. J. Ch. 159. Apprvd. 
lie. King, Sewell r. King (1879), 14 Ch. D. 179. Folld. 
lie Breton’s Estate, Breton v, Woollvcn (1881), 17 Ch. D. 
416. Apld. lie Shield, Pethybridgc v. Burrow (1885), 
53 R. T. 5. Consd. lie Patrick, Bills v. Tatham (1890), 
63 R. T. 752 ; Johnstone v. Mappin (1891), 60 R. J. Ch. 
241. Refd. Moore v. Moore (1874), L. It. 18 Eq. 474 ; 
Bizzey v. Flight (1876), 45 L. J. Ch. 852 ; lie ABhcroit, 
Ex p. Todd (1887), 19 Q. B. D. 186 ; Coleman v. North 
(1898), 47 W. R. 57 ; lie Griffin, Griffin v, Griffin, [1899] 
1 Ch. 408 ; lie Smith, Bull v. Smith (1901), 84 L. T. 835 ; 
Mallott v. Wilson, [1903] 2 Ch. 494 ; Carter v. Hungerford, 
11917] 1 Ch. 260 ; lie Williams, Williams r. Ball, [1917] 
1 Ch. 1 ; Macedo r. Stroud, [1922] 2 A. C. 330. 

207. -.] — Testator, whilst 
confined to his room of the illness of which he died, 
gave to his son F. certain bank shares, & on the 
same day wrote to the manager of the bank, 
directing that the shares should be transferred to 

F. Before any transfer was made, testator died. 
The evidence failing to support a contention on the 
part of F. that this was a gift accompanied by a 
condition or contract that he, taking the shares, 
should discharge a debt due from testator to the 
bank ; — Held : the gift was voluntary, & not 
having been perfected by transfer of the shares, it 
fell into the residue. — L ambert v . Overton (1864), 
11 L. T. 503; 13 W. R. 227. 

208. Entered in minute book of 
company.] — Testator, who was the owner of a 
share in the colliery, on Feb. 11, 1865, wrote to 
pltf., his daughter, as follows : “I have another 
present to make shortly, one share of R. Colliery 
. . . & you may now consider that you have tliis 
yourself from Jan. 2 to receive dividends upon. 
I am also going to give S. one, the same.” On 
the 17th he attended a meeting of shareholders 
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in the . colliery, & signed the following entry in 
the minute book : “ That N.’s (his own) pro- 

position of transferring two of his shares to the 
parties undernamed be agreed to, viz.” (pltf. 
& her sister). It was admitted that this signature 
was not sufficient, according to the regulations of 
the deed of partnership, to pass the property in 
the shares. On Feb. 25, he again wrote to pltf. : 
‘ ‘ I have arranged & made all right with the shares 
for you & S., & dividends will be sent from Jan. 2.” 
On Mar. 4 testator wrote to pltf. : “ Next meeting 
(private) we will be enabled to make another 
dividend, when you & S. will be informed.” 
On Mar. 10 he sent pltf. a cheque for the first 
dividend, with a letter thus : “ Herewith I 

enclose cheque for £37 10s., which you can receive 
at the bank. . • first dividend made this day.” 
On Mar. 18 he again wrote to pltf., as follows : 
“ I have yours in reply to the receipt of dividend — 
long may you live to enjoy it ; ” & in the same 
letter, after referring to the meeting of Jan. 17, 
he further said : ‘‘Well, when I got in, I openly at 
once asked the question in the presence of ” 
(four persons whom he named), “ I was about 
to give my two daughters one share each, & 
which is the way to do it ? They were all pleased. 
It was entered in the minutes of the book ” : — 
Held : the above expressions in letters, signature of 
minute, <fc gift of dividend, did not amount to a 
declaration by testator, nor to proof of an in- 
tention & determination on his part that he would 
hold the shares for pltf. ; but testator, having the 
desire & intention that she should, from & after 
Feb. 11, 1805, have the shares as her property, 
failed to fulfil that desire & complete that in- 
tention. — Heartley v. Nicholson (1875), L. It. 
19 Eq. 233 ; 41 L. J. Oh. 277 ; 31 L. T. 822 ; 23 
W. K. 374. 

209. .] — A husband, two years before 

his death, gave to his wife a railway debenture 
subsequently converted into railway stock, which 
remained in his name, & on which the dividends 
were received by him, but paid to his wife. He 
gave the certificates to his wife, & they remained 
in her possession until he required them in order 
to replace a lost dividend warrant. While on his 
death-bed he handed the certificates to Iiis wife, 
saying, “ These are yours,” & also gave her a 
deposit note: — Held: (1) the gift of the stock 
failed as being incomplete, & it could not be 
supported as a declaration of trust, the intention 
to make an immediate gift being inconsistent with 
a declaration of trust ; (2) railway stock cannot be 
the subject of donatio mortis causa ; (3) the gift 
of the deposit note was a good donatio mortis 
causd. — Moore v. Moore (1874), L. 11. 18 Eq. 
474 ; 43 I,. J. Oh. 617 ; 30 L. T. 752 ; 38 J. P. 
804 ; 22 W. R. 729. 

Armotations : — As to (1) Consd. Re Shield, Pethybridge v. 

Burrow (1885), 53 L. T. 5. Befd. Baddeley v. Badaeley 

(1878), 48 L. J. Ch. 36 ; Re. Ashcroft, Ex p. Todd (1887), 

* Ih l 86 * (2) Refd. Re Weston, Bartholomew 

v. Menzios, [1902] 1 Ch. 680. 

B. Interests in Land . 

210. Purported grant of freehold — By deed- 
poll.] — A. being seised in fee, executed a deed- 
poll, whereby he voluntarily granted it to his wife 
as her sole & absolute property for ever : — Held : 


this was an imperfect voluntary gift, the relation 
of trustee & cestui que trust had not thereby been 
created, & a ct. of equity would not interfere to 
assist either party. — P rice r. Price (1851), 14 
Beav. 598 ; 21 L. J. Ch. 53 ; 18 L. T. O. S. 131 ; 
51 E. R. 414 ; on appeal (1852), 1 De G. M. & G. 
308, E. .7.1. 

211. By memorandum in writing.] — W ar- 

riner v. Rogers, No. 247, post . 

212. Purported transfer of leasehold — By in- 
dorsement on document of title.] — Richards v . 
Delbridge, No. 259, post. 

213. Letter bequeathing real property — Not 
attested as will.] — A man, when engaged to marry, 
wrote a letter to his intended wife stating that, 
as life was uncertain & she was the person he 
loved best, he bequeathed her certain cottages. 
The letter was not attested as by law required 
in the case of a will : — Held : the letter was only a 
statement of a gift, & did not contain any con- 
tract, & there was no memorandum in writing to 
satisfy Stat. Frauds, s. 4. — Vincent v. Vincent 
(1887), 56 L. T. 243 ; 3 T. L. R. 398, 0. A. 

For requisites of valid transfer, see , generally , 
Real Property. 

214. Purported transfer of mortgagee’s Interest — 
Letter directing executors to release.] — Mere 
declaration of trust by the owner of property 
in favour of a volunteer is altogether inoperative, & 
the ct. will not interfere in such a case ; aliter 
where there lias been a change of legal ownership 
& so a trust constituted. 

Letters written by a mtgee. to the mtgor. & 
persons interested under him, containing the 
expressions “ I now give this gift to become due 
at my death, unconnected with my will.” “ I 
hereby request my exors. to cancel the mortgage 
deed, etc.” ” I again direct A promise that my 
exors. shall comply with my former request, 
i.c., to cancel all deeds <fc papers I may have charge- 
able on the R. estate ” : — Held : not to operate 
either as a declaration of trust or as a valid gift. — 
Scales v. Maude (1855), 6 De G. M. & G. 43 ; 
25 L». J. Ch. 433 ; 26 L. T. O. S. 131 ; 1 Jur. N. S. 
1147 ; 4 W. R. 109 ; 43 E. R. 1146, L. C. 
Annotations : — Consd. Evans v. Jennings (1858), 32 L. T. 

O. 8. 31. Reid* Jones v. Lock (1865), 1 Ch. App. 25. 

215 . By delivery of deed — Equitable mort- 

gage.] — Equitable mtgee. by a deposit of a deed 
cannot pass his interest in the property by a parol 
voluntary gift accompanied by delivery of the 
deed : & as his interest in the deed is only 

incidental to liis interest in the mtge., the donee 
of the deed has no right to retain it . — Re Richard- 
son, Shillito v. Hobson (1885), 30 Oh. D. 396 ; 
55 L. J. Ch. 741 ; 53 L. T. 746 ; 34 W. R. 286, 
O. A. 

Annotations Folld. Re Hancock, Hancock v. Berrey (1888), 

57 L. J. Ch. 793. Mentd. Devorges v. Sandeinan, Clark, 

[1902] 1 Ch. 579 ; London County & Westminster Bank 

r. Tompkins, [1918] 1 K. B. 515 

216. .] — By an indenture made in 

1858, G. mortgaged to his father a share of personal 
estate to which G. was entitled in reversion, 
expectant on his mother’s death. The father 
died in 1872, having made another son, 0., his 
exor. & residuary legatee. The mother died in 
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k. Gift of mortgages — Assignment of 
mortgages not executed .] — The holder 
of two mtgos., while very ill &r about 


to start on a journey for the benefit 
of his health, handed the mtgos. & 
some title deeds to deft., telling her 
that they were for her & that ho would 
execute an assignment of them to her 


if one were prepared & sent to him. 
The mtgee. died two months later, no 
assignment having been executed by 
him, & one of the mtges. having been 
partly discharged by him : — Held : 

MM2 
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Sect. 1. — (rifts inter vivos: Sub-sect. 3, B ., C. & I). ; 
sub-sects. 4 5. 2: Sub-sect. 1, A.] 

1887. 0. shortly afterwards sent a letter to G., 

inclosing the indenture, & stating that he handed 
it over to G. in compliance with the wish of their 
late mother. C. afterwards changed his mind, & 
claimed the share under the mtge. No interest 
had ever been paid on the mtge. debt by G., & 
no acknowledgment given by him in respect of 
it : — Held : in the absence of any consideration, 
the letter, though coupled with delivery of the 
mtge. deed, was not an effectual release, & was 
incomplete as a gift, & did not amount to a declara- 
tion of trust, & 0. was entitled to the share. — lie 
Hancock, Hancock v. Berrey (1888), 57 L. J. Oh. 
793 ; 59 L. T. 197 ; 36 W. R. 710. 

Annotations : — Consd. Rc Lake’s Trusts (1890), 63 L. T. 416. 

Mentd. London &■ Midland Bank v. Mitchell, [1899] 2 

Ch. 161 ; Re Stucley, Stucley v. Kekcwich, [19061 1 Ch. 

67 ; Re Hazeldine’s Trusts (1907), 77 L. J. Ch. 97. 

See t generally , Mortgage. 


C. Insurance Policies. 

217. Retention by donor.] — J. made a voluntary 
assignment, by deed, of a policy of assurance upon 
liis own life for £1,000 to trustees upon trust for 
the benefit of his sister & her children, if she or they 
should outlive him. The deed was delivered to 
one of the trustees, & the grantor kept the policy in 
his own possession. No notice of the assignment 
was given to the assurance office, <fc J. afterwards 
surrendered for a valuable consideration the policy 
& a bonus declared upon it, to the assurance 
office. Upon a bill filed by the surviving trustee 
of the deed, to have the value of the policy re- 
placed : — Held : upon the delivery of the deed, 
no act remained to be done by the grantor to give 
effect to the assignment of the policy, & he was 
bound to give security to the amount of the value 
of the policy assigned by the deed. — FoiiTESCUE 
r. Barnett (1831), 3 My. & K. 36 ; 3 L. J. Ch. 
106 ; 40 E. R. 14 ; previous proceedings (1833), 1 
Coop. temp. Cott. 367. 

Annotations ; — Expld. Edwards r. Jones (1836), 1 My. & Cr. 
226; Wurd r. Audlaud (1845), 8 Beav. 201. Conscl, 
Bizzey r. Flight (1876), 24 W. It. 957. Reid. Kekewich 
v. Manning (1851), 1 Dc G. M. & G. 176 ; Bridge v. Bridge 
(1852), 16 Beav. 315; Donaldson v. Donaldson (1854), 
23 L. T. O. S. 306 ; Pearson v. Amicable Assco. Office 
(1859), 27 Beav. 229 ; Re King, Sewell v. King (1879), 
14 Ob. D. 179 ; Re Richardson, Weston v. Richardson 
(1882), 47 L. T. 514 ; Re Patrick, Bills v. Tatkam, [1891 J 
1 Ch. 82 ; Re Griffin, Griffin v. Griffin, [1899] 1 Ch. 408 ; 
Re Williams, Williams v. Ball, [1917] 1 Ch. 1. Mentd. 
M’Fadden v. Jenkyns (1842), 1 Haro, 458 ; Voyie v. 
Hughes (1854), 2 8ni. & G. 18 ; Parnell v. Hingston (1856), 
3 Sm. & G. 337. 

218. -.] — Ward v. Audland, No. 238, 
post. 

219. -.] — In detinue by an administratrix 
for a policy of insurance, the evidence was that 
the intestate had given the policy to deft. No 


assignment was executed, but deft, retained the 
policy, & had possession of it at the time of the 
intestate’s death : — Held : the action was not 
maintainable, for though there had been no assign- 
ment of the policy & the right to the money 
secured by it might not be affected, the right to 
the document itself passed by the gift to deft. — 
Rummens v. Hare (1876), 1 Ex. D. 169 ; 46 
L. J. Q. B. 30 ; 34 L. T. 407 ; 24 W. R. 385. 
C. A. ; previous proceedings (1875), 32 L. T. 428. 
Annotation : — Reid. Re Richardson, ShilUto v. Hobson 

(1885), 30 Ch. D. 396. 

220. Payment of premiums by donor.] — Qu. : 

whether, where by a policy of assurance the policy 
money is agreed to be paid on the death of A., 
the assured, to B., his nominee, & A. pays the 
premiums during his life, this amounts to a com- 
plete gift in favour of B., enforceable after the 
death of A. against his creditors. — Clayton v. 
Owen (1862), 31 Beav. 285 ; 6 L. T. 802 ; 8 
dur. N. S. 1117 ; 54 E. R. 1148 ; sub nom. lie 
Owen, Clayton v. Owen, 31 L. J. Ch. 825 ; 10 
W. R. 770. 

221. Effect of death of assignor.] — The owner 

of a life policy gave it to his housekeeper with the 
following signed indorsement, namely : “1 

authorise ” — naming her — “ my housekeeper & 
no other person to draw this insurance in the 
event of my predeceasing her, this being my sole 
desire & intention at time of taking this policy out, 
& this is my signature.” The assignor paid the 
premiums until his death : — Held : the assign- 
ment was inoperative on the ground that it was 
an incomplete gift, being either a revocable 
mandate or authority which was revoked by the 
death of the assignor, or, if taking effect on the 
death, a testamentary document not duly executed. 
— Be Williams, Williams v. Ball, [1917] 1 Ch. 
1 ; 86 L. J. Ch. 36 ; 115 L. T. 689 ; 61 Sol. Jo. 
42, C. A. 

Annotation Consd. lie Wcstcrton, Public Trustee v. 

Gray, [1919] 2 Ch. 104. 

Compare Nos. 224-228, 230, 321, 335, post. 

See , generally, Insurance. 

J). Copyright. 

222. Gift by parol.] — Roberts v. Bignell, 
Asher & Robertson (1887), 3 T. L. R. 552, D. C. 

Annotation : — Mentd. Fuller v. Blackpool Winter Gardens & 

Pavilion Co., 11895] 2 Q. B. 429. 

See, further , Copyright, Vol. XIII., pp. 189 
et seq. 


Sub -sect. 4. — Death of Donor Pending 
Payment of Cheques. 

223. Cheque presented after donor’s death — 
Effect of death.] — Tate v. Hilbert, No. 321, post. 


there was merely an incomplete & 
ineffective gift inter vivos , & the mtges, 
formed part of the mtgec.’s estate. — 
Wood v. Bradlky (1901), 21 C. L. T. 
107 ; 1 O. L. R. 118. — CAN. 


PART IV. SECT. 1, SUB-SECT. 3.— C. 

220 1. Payment of premiums by 
donor.] — A father took out a policy of 
assurance upon the life of his pupil 
son. The policy provided that during 
the son’s minority, the father should 
be entitled to the surrender value of 
the policy, & that, if the son died before 
attaining majority, the premiums there 


paid should be repaid to the father ; 
but if the son attained majority & he 
or his assigns continued to pay the 
premiums, the sum assured should be 
paid on his death to his exors. The 
son was also entitled at majority to 
exercise certain options. The father 
paid the premiums during the son’s 
minority. The son attained majority, 
but died before the next premium fell 
due, & without having exercised any 
of the options. He knew of the 
existence of the policy, but it bad not 
been delivered or intimated to him by 
his father. In a competition between 
the father & the son's extrlx. for the 


proceeds of the policy : — Held : as the 
policy was a gratuitous provision by the 
father for the son, & as it had never 
been delivered to the son, either 
actually or constructively, there had 
been no completed gift of the policy 
to him, & he had acquired no jus 
qwxeitum under it. — Carmichael v. 
Carmichael's Executrix, [1919] S. C. 
636. — SOOT. 

PART IV. SECT. 1, SUB-SECT. 4. 

1. Cheque not presented — Effect of 
death of donor.] — In Juno or July, 
1889, F. made a gift in the presence of 



Part IV. — Incomplete Gifts. 


533 


224. -.]— • Re Theobald, Hohler v. 
Wilson (1892), 9 T. L. R. 110. 

225. Payment in ignorance of death.] — 
Hughes v. Walmesley (1848), 12 Jur. 834, n. 

226. Cheque presented before donor’s death — 
Complete gilt inter vivos.] — (1) A. being indebted 
to B. in £200 appointed him exor. of his will. 
When on his death-bed, A. gave to B. a cheque for 
£900 with the following memorandum thereon : 
“ O., £200, B., £200, exorship. fund £500.” At 
the same time, A. gave to B. verbal instructions 
to keep £200 in discharge of the debt, to hold 
£200 for C., & to treat the remaining £500 as part 
of his estate. The cheque was cashed & the 
money placed to B.’s account at his bankers 
before A.’s death : — Held : the £200 was a gift 
inter vivos in favour of 0., & not a donatio mortis 
causd. 

(2) A donatio mortis causd is subject to the 
donor’s debts. — Tate v . Leithead (1854), Kay, 
058 ; 2 Eq. Rep. 1105 ; 23 L. J. Oh. 736 ; 23 
L. T. O. S. 252 ; 2 W. R. 630 ; 69 E. R. 279. 
Annotations: — As to (1) Reid. Bromley v. Brunton (1868), 

L. R. 6 Kq. 275 ; Re Mead, Austin r. Mead (1880), 43 

L. T. 117. Generally , Mentd. Edwards v. Batley (1854), 

23 L. J.Ch. 872. 

227. Payment improperly refused.] — 

A cheque was given by A. to B., & presented 
without delay. The bankers had sufficient assets 
of A., but refused payment because they doubted 
the signature. The next day A. died, the cheque 
not having been paid : — Held : a complete gift, 
inter vivos , of the amount of the cheque. — B romley 
v. Brunton (1868), L. R. 6 Eq. 275 ; 37 L. ,T. Oh. 
902 ; 18 L. T. 028 ; 16 W. R. 1006. 

Annotations : — Consd. Re Beaumont, Beaumont v. Ewbank, 

f 19023 1 Ch. 889. Refd. Re Loapor, Blythe v. Atkinson, 

[1916] 1 Ch. 579. 

228. Non-payment due to suspicious 
signature — Subsequent death of donor.] — Re Swin- 
burne, Sutton v . Featherley (1925), 160 L. T. 
Jo. 296, 0. A. 

229. At foreign bank — Death before pre- 

sentation at bank on which drawn.] — Rolls v . 
Pearce, No. 335, post. 

Compare Part V., Sect. 2, sub-sect. 2, B. (c), 
post. 

230. Bill accepted in blank — Authority to fill in 
— Revocation by death.] — Where value is given for 
a blank acceptance, the authority to fill it up, being 
coupled with an interest, is not revoked by death ; 
but where there is no such interest, the authority 
to fill up & negotiate is terminated by the death 
of the acceptor. 

If C. had given any valuable consideration to S. 
there would have been room for the argument 


witnesses, of £500 by cheque to S., 
his daughtor, to whom he had promised 
the amount on the occasion of her 
marriage. He requested her & her 
husband to hold tho cheque until 
Sept. 15, following, when there would 
be funds available for its payment ; 
but in Aug. ho died, & the choquo was 
never presented. On an action against 
the exors. for £500 with interest, & 
costs, final judgment was ordered for 
the amount claimed, with interest ; & 
coats were allowed both parties out of 
too estate. — Sinnamon v. Hardgravk 
(1890), 4 Q. L. J. 10.— AUS. 

m. Cheque made payable on death 
of donor — Effect of.]- — A person some 
J^mths before hlB death hut in good 
Health, gave his housekeeper a bank 


that the authority, being coupled with an interest, 
was not revoked by the death of S. But there 
was no such valuable consideration. The mere 
possession of the blank acceptances by C. did not 
give him such a beneficial interest in them to 
prevent a revocation by the death of S. (Stuart, 
V.-CJ.). — Hatch v. Searles, Stanway’b Case, 
Conway’s Case (1854), 2 Sm. & G. 147 ; 2 Eq. Rep. 
614 ; 22 L. T. O. S. 280 ; 2 W. R. 242, 297 ; 65 
E. R. 342 ; affd ., 24 L. J. Ch. 22, L. JJ. 

Annotations Conad. Carter v. White (1882), 20 Ch. D. 

225. Mentd. France v. Clark (1884), 26 Ch. D. 257 ; 

Faulks v. Atkins (1893), 10 T. L. R. 1 78. 


Scjb -sect. 5. — Imperfect Declaration of 
Trust. 

See Sect. 2, sub-sect. 1, B., post. 


Sect. 2 — COMPLETION OF INCOMPLETE GIFTS 
INTER VIVOS. 

Sub-sect. 1. — Assistance of Court. 

A. In General. 

231. No assistance to complete — Parol promise 
to settle estate.] — Brownsmith v. Gilborne 
(1727), 2 Stra. 738 ; 93 E. R. 818. 

232. Voluntary agreement to assign.] — 

I do not lay it down as a universal rule, that the 
ct. will in no case execute a voluntary conveyance, 
though I do not recollect a precedent of that sort. 
It is certain that, in general, cts. will not compel 
the performance of voluntary agreements. An 
agreement, in its nature, imports a reciprocity, A 
a quid pro quo , & where that reciprocity does not 
exist, the power of enforcing it does not exist. 
I know no instance where a ct. of equity has 
compelled a man to execute what was a mere act 
of volition (Lord Northington, C.). — Wycherley 
v . Wycherley (1703), 2 Eden, 175; 28 E. R. 
804, L. C. 

Annotations : — Consd. Hoghton v. Hogbton (1852), 15 Bcav. 

278. Refd. Bentley v. Mackay (1862), 31 Beav. 143. 

Mentd. Baker v. Bradley (1854), 2 Sm. & G. 531; Hoblyn 

v. Hoblyn (1889), 41 Ch. D. 200. 

233. J — (1 ) Distinction as to 
volunteers. The assistance of the ct. cannot be 
had without consideration to constitute a party 
cestui que trust ; as upon a voluntary covenant to 
transfer stock, etc. But if the legal conveyance is 
actually made, constituting the relation of trustee 
& cestui que trust as if the stock is actually trans- 
ferred, etc., though without consideration, the 
equitable interest will be enforced. 


shares .] — A. informed his wife that 
he was going to transfer shares into 
their joint names as part of a trust 
fund for her & their daughter’s 
benefit, & that in the meantime, & 
until the transfer was completed, he 
would himself hold the shares upon 
trust : — Held : this was not an im- 
mediate & complete declaration of 
trust but incroly a declaration by A. 
of his intention to settle the shares, 
& of his intention meantime to 
keep them in medio , so that they 
might be ready when the trust was 
effectively declared : the whole trans- 
action was inchoate. — Allan v. In- 
land Revenue Combs., [1925] N. 50. — 
1R. 


choquo in tho following terras : £100 
sterling Elgin ... 188 . Tho North 
of Scotland Banking Company, Elgin 
— Pay to mo or boarer. One Hundred 
Pounds when am dead, sterling on 
account of John Grant. In an action 
by the housekeeper against the 
grantor’s exors. for payment of the 
sum in the cheque : — Held : the choquo 
was made payable after grantor’s 
death, & so did not dispossess him of 
anything, it could not oporate as a 
donation, either inter vivos or mortis 
causd . — Milnf. v . Grant’s Executors 
(1884), 3 1 R. (Ct. of Sens.) 887.— 
SCOT. 
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Sect. 2. — Completion of incomplete gifts inter vivos: 
Sub-sect. 1, A.] 


(2) Settlement of leasehold estates not revoked 
by a subsequent assignment by the trustee to the 
settlor, entitled for life, or by the will of the latter ; 
no intention to revoke appearing ; & the terms 
of a power of revocation not being complied with. — 
Ellison r. Ellison (1802), 6 Vos. 650 ; 31 E. B. 


1243, L. C. 

Annotations : — As to (1) Consd. Kekewich r. Manning: (1851), 

1 De G. M. & G. 176 ; Bridge v. Bridge (1852), 16 Beav. 
315 ; Beech r. Keep (1854), 18 Beav. 285 : Dilrow v. 
Bone (1862), 3 Giff. 538. Expld. Paul v. Paul (1880), 
15 Ch. 1). 580. Refd. Alexander t\ Wellington (1831), 

2 State Tr. N. S. 764 ; Garrard v. Lauderdale (1831), 2 
Russ. & M. 451 ; Bill r. Cureton (1835), 2 My. & K. 503 ; 
Edwards r. Jones (1836), 1 My. & Cr. 226 ; Dillon v. 
Cqppin (1839), 4 My. & Or. 647 ; Hughes v. Stubbs (1842), 
1 Hare, 476 ; M‘Faddcn r. Jenkyns (1842), 1 Hare, 458 ; 
Meek r. Kettlewell (1842), 1 Hare, 464 ; Walker v. 
Jeffreys (1842), 1 Hare, 341 ; Griffith r. Ricketts, Griffith 
r. Lunell (1849), 7 Hare, 299 ; Donaldson i\ Donaldson 
(1854), Kay, 711 ; Burton r. Jackson (1856), 26 L. T. O. S. 
321 ; Forbes r. Forbes (1857), 3 Jur. N. S. 1206 ; Macedo 
r. Stroud, 11922] 2 A. C. 330. As to (2) Refd. Gilbert V. 
Overton (1864), 2 Hem. & M. 110. 


234. -.] — It is clear that this ct. will 

not assist a volunteer. Yet if the act be com- 
pleted, though voluntary, the ct. will act upon it. 
It has been decided that upon an agreement to 
transfer stock, this ct. will not interpose, but if 
the party had declared himself to be the trustee 
of that stock, it becomes the property of the 
cestui que trust without more (Lord Eldon, C.). — 
Ex p. Pye, Ex p. Dubost (1811), 18 Yes. 140 ; 34 
E. K. 271, L. C. 

Annotations : — Expld. Meek r. Kettlewell (1842), 1 Hare, 
464. Consd. Kekewich v. Manning (1851), 1 l)e G. M. & G. 
176 ; Weale v. Ollive (1853), 17 Beav. 252. Apprvd. 
Airey t\ Hall (1856), 3 Sin. & G. 315. Consd. Vandenberg 
r. Palmer (1858), 4 K.&J. 204 ; Forrest v. Forrest (1865), 
34 L. J. Cb. 428 ; ltoberts u. Roberts (1865), 13 L. T. 
492 ; Richardson t\ Richardson (1867), L. R. 3 Eq. 686 ; 
Warriner r. Rogers (1873), L. R. 10 Eq. 340. Refd. 
Cotteen r. Missing (1815), 1 Madd. 176 ; Hooper v. 
Goodwin (1818), 1 Swan. 485 ; Edwards r. Jones (1836), 

1 My. & Cr. 226 ; Hughes v. Stubbs (1842), 1 Hare, 
47G ; MFadden r. Jenkyns (1842), 1 Hare, 458 ; Griffith 
r. Ricketts, Griffith v. Lunell (1849), 7 Hare, 299 ; 
Price v. Price (1851), 14 Beav. 598 ; Donaldson v. 
Donaldson (1854), Kay, 711; Tierney v. Wood (1854), 19 
Beav. 330 ; Parnell r. Hingston (1856), 3 Sm. & G. 337 ; 
Forbes r. Forbes (1857), 3 Jur. N. S. 1206 ; Milroy v. 
Lord (1862), 4 De G. F. & J. 264 ; Peckham r. Taylor 
(1862), 31 Beav. 250 ; Grant v. Grant (1865), 34 Beav. 
623 ; Penfold v. Mould (1867), L. R. 4 Eq. 562 ; Harding 
r. Harding (1886), 17 Q. B. D. 442. Mentd. Wetherby 
v. Dixon (1815), Coop. G. 279 ; Colvin v. Fraser (1829), 

2 Hag. Ecc. 266 ; Platt v. Platt (1830), 3 Sim. 503 ; 
Wharton v. Durham (1834), 3 My. & K. 472 ; Powys v. 
Mansfield (1837), 3 My. & Cr. 359 ; Pym v. Lockyer 
(1841), 5 My. & Cr. 29; Walker v. Jeffreys (1842), 1 
Hare, 341 ; Suisse v. Lowther (1843), 2 Hare, 424 ; Kirk 
r. Eddowes (1844), 3 Hare, 509 ; Dlpple v. Cories (1853), 
11 Hare, 183 ; Thomas v. Thomas (1859), 8 W. li. 71 ; 
Tucker i\ Burrow (1865), 2 Hem. & M. 515 ; Chichester 
v. Coventry (1867), L. R. 2 H. L. 71 ; Bennet v. Bennet 
(1879), 10 Ch. D. 474 ; Montagu r. Sandwich (1886), 32 
Ch. D. 525 ; lie Hamlet, Stephen v. Cunningham (1888), 
38 Ch. D. 183 ; lie Lacon, Lacon v. Lacon, [1891] 2 Ch. 
482 ; lie Ashton, Ingram v. Papillon, [1897] 2 Ch. 574 ; 
Re Jaques, Hodgson v. Braisby, U903] 1 Ch. 267 ; Re 
Roby, Howlett v. Newington, [1908] 1 Ch. 71 ; Carter v. 
Hungerford (1916), 115 L. T. 857 ; Re Dawson, Swainson 
r. Dawson, [1919] 1 Ch. 102. 


235. .] — P. being seised of an estate 

by lease for lives renewable for ever, subject to a 
rent equal in amount to a rent which a sub- 
tenant paid him for part of the estate, agreed in 
writing to let the other part in his own possession 
to D.,his brother, for the lives of I). & two others, 
& the life of the survivor, free from rent A assess- 
ments during D.’s life, to be subject to a rent of 
£350 during the other lives or life surviving D, : 
leases to be executed at the request of either party. 
A memorandum was added, of the same date, 
signed by both parties, stating; “Bent to be 


payable half-yearly, every May 1, & Nov. 1, 
‘ henceforward.* ** Prior to the agreement, 1>. 
being elected Member of Parliament for a city, was 
required to take the Members’ qualification oath ; 
& a petition was threatened against his return for 
want of qualification, but was abandoned at the 
date of the agreement. P. died intestate, without 
executing a lease, or parting with possession ; — 
Held : the circumstances & evidence showed that 
the object of the agreement was to give D. a 
qualification for Parliament ; that no interest in 
the property passed, & that the parties never 
intended that the agreement should be executed ; 
& therefore the execution of it could not be 
enforced, either as an agreement for valuable 
consideration (which was the case made by the 
bill), or as a gift. 

Ots. of equity do not decree specific performance 
of incomplete gifts. — Callaghan v. Callaghan 
(1841), 8 Cl. & Fin. 374 ; 8 E. B. 145, H. L. 


236. .] — Testator bequeathed a sum 

of money to trustees in trust for his daughter for 
life, <fc in case she died without leaving issue, for 
her next of kin, exclusive of her husband. During 
the lifetime of the daughter, her mother, as pre- 
sumptive next of kin, by a voluntary deed assigned 
her expectant interest in reversion to the husband : 
— Held : on the death of the daughter, without 
leaving issue, the assignment operated only as an 
agreement to assign ; &, consequently that being 
voluntary, a ct. of equity would not enforce it. — 
Meek r. Kettlewell (1843), 1 Ph. 342; 13 

L. .T. Ch. 28 ; 2 L. T. O. S. 205 ; 7 Jur. 1120 ; 41 
E. R. 002, L. C. 


Annotations: — Apprvd. Price v. Price (1851), 14 Beav. 598. 
Consd. Bridge v. Bridge (1852), 16 Beav. 315; Voyle 
v. Hughes (1854), 2 Sm. & G. 18. Expld. Penfold v . Mould 
(1867), L. R. 4 Eq. 562. Consd. Re Parsons, Stockley 
v. Parsons (1890), 45 Ch. D. 51. Folld. Re Ellenborough, 
Towry Law v. Bnrnc, [1903] 1 Ch. 697. Consd. Re 
Mudge, [1914] 1 Ch. 115. Refd. Kekewich v. Manning 
(1851), 1 De G. M. & G. 176 ; Re Way’s Trusts (1864), 

2 De G. J. & Sm. 365 ; Do Hoghton v. Money (1865), 
L. R. 1 Eq. 154 ; Richai-dson v. Richardson (1867), L. R. 

3 Eq. 686 ; Baddeley v. Raddcley (1878), 38 L. T. 906 ; 
Harding v . Harding (1886), 17 Q. B. D. 442 ; lie Lind, 
Industrials Finance Syndicate r. Lind, 11915] 2 Ch. 34a. 
Mentd. Cramer r. Moore (1855), 25 L. T. O. S. 31 ; he 
Johnson, Moore r. Johnson, [1891] 3 Ch. 48. 


237. .] — (1) If the legal owner of 

stock execute a declaration of trust in favour of a 
volunteer, equity will compel the execution of the 
trust ; but if he merely assigns the stock & makes 
no transfer, the ct. will afford him no assistance. 


(2) Voluntary settlement of an equitable interest 
in real estate held ineffectual, the legal estate not 
having passed to the trustees thereof. — Bridge v. 
Bridge (1852), 16 Beav. 315 ; 22 L. J. Ch. 189 ; 
20 L. T. O. S. 75 ; 10 Jur. 1031 ; 1 W. B. 4 ; 51 
E. R. 800. 


Annotations: — As to (1) Consd. Beech v. Keep (1854), 18 
Beav. 285. Dbtd. Re King, Sowell v. King (1879), 14 
Ch. I). 179. Refd. Donaldson v. Donaldson (1854), 1 
Jur. N. S. 10 ; Tierney v. Wood (1854), 19 Beav. 330 ; 
Re Way’s Trusts (1861). 4 Now ltcp. 453. As to (2) 
Consd. Beech v. Koop (1854), 18 Beav. 285 ; Gilbert t\ 
Overton (1864), 2 Hem. & M. 110. Generally , Mentd. 
Hogarth v. Phillips (1858), 4 Drew. 360 ; Lambe v. 
Orton (1800), 1 Drew. & Sm. 125. 


238. Voluntary settlement.] — (1) A 

trustee under a voluntary settlement of chattels, 
policy of assurance & mtge., filed a bill against the 
representatives of the settlor for the recovery 
thereof : — Held : if the property was legally 
vested in pltf., he might recover it at law & apply 
it on the trusts ; but if otherwise, then as the 
deed was voluntary, the ct. could afford pltf. no 
assistance in recovering it. 
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( 2 ) In ilie case of an imperfect voluntary deed, 
neither the assignor nor his exor. can be compelled 
to permit the assigneo to use his name for the 
recovery of the debt. 

(3) Neither a voluntary assignment by deed of 
a mtge. debt, accompanied by a grant, not specify- 
ing the particular estate, but of all estates held 
in mtge., & by a covenant for further assurance 
& without delivery of the mtge. deed or notice 
to the mtgor., nor the voluntary assignment of a 
policy of assurance retained in the hands of the 
assignor, & without notice given to the grantor, 
though accompanied by a covenant for further 
assurance, can be considered as a complete & 
effectual assignment, to be acted upon & enforced 
by the assignee, without any further or other act 
to be done by the assignor. — W ard v. Audland 
(1845), 8 Beav. 201 ; 14 L. J. Oh. 145 ; 9 Jur. 384 ; 
50 E. R. 79 ; subsequent jiroccedings (1847), 1(5 
M. & W. 862. 

Annotations : — As to (I) Refd. Kekewich r. Maiming (1851), 
1 De G. M. & G. 176 ; lie Jones, Farrington v. Forrester, 
11893] 2 Ch. 461. Generally, Mentd. Price v. Price (1851), 
14 Beav. 598 ; Parnell r. Hlngston (1856), 3 Sin. & G. 337 ; 
Walrond v. Walrond (1858), 28 L. J. Ch. 97. 

239. .] — Bridge r. Bridge, No. 237, 

ante, 

240. Transfer of shares.] — We ale v . 

Ollive, No. 204, ante, 

241. — -Forrest v . Forrest, No. 

121, ante, 

242. — Transfer of stock.] — Ex p. Pye, Ex p, 
Dubost, No. 234, ante. 

243. -.] — Beech v . Keep, No. 253, 

post. 

244. Assignment of equitable interest 

intended.] — A husband may constitute himself 
a trustee for his wife, the declaration need not be 
in writing, but the words must be clear, 
unequivocal & irrevocable. 

Any words that show that the donor means, at 
the time he speaks, to divest liimself of all bene- 
ficial interest in the property, are, in my opinion, 
sufficient for the purpose of creating the trust. 
If A. who has a £1,000 consols standing in his 
name says to B., in the presence of witnesses or in 
writing, it does not matter wliich, “ I hereby 
give you £1,000 consols now standing in my name 
in the books of the governor & company of the 
Bank of England, in my opinion that would create 
A. a trustee for B. & the gift would be complete. 
I think that is what is established in Ex p. Pyc , 
Ex p. Dubost , No. 234, ante (Bomilly, M.R.). — 
Grant v. Grant (1865), 34 Beav. 623 ; 6 New Rep. 
347 ; 34 L. J. Ch. 641 ; 12 L. T. 721 ; 11 Jur. N. S. 
787 ; 13 W. R. 1057 ; 55 E. R. 776. 

Annotations: — Consd. Baddoley v. Baddeley (1878), 9 
Ch. D. 113 : lie Breton’s Estate, Breton r. Woollven 
(1881), 17 Ch. D. 416. Refd. Mooro t>. Moore (1874), 
L, R. 18 Eq. 474. Mentd. Browne v. Collins (1872), 21 
W. R. 222 ; Williams v, Mcrcier (1882), 51 L. J. Q. B. 
594. 

245. Agreement to transfer interest in 

land — Lease.] — The principle of this ct., established 
by a great number of cases, is that it will not 
interfere between volunteers, in the legal sense 
of the term, but will leave them to their remedy 
at law, whatever that may be. The ct. will 
neither, at the instance of the donor who repents 


his gift, cause the deed of gift to be delivered up, 
nor will it at the instance of the donee interfere 
to complete an imperfect deed of gift. 

A ct. of equity will not, in the absence of fraud 
set aside, in favour of a subsequent purchaser for 
valuable consideration, a voluntary gift of an 
interest in land made by an instrument not under 
seal, but will leave the parties to their remedy at 
law. 

A. entered into a voluntary agreement as to a 
leasehold with C., & he afterwards contracted to 
sell it to E. for valuable consideration : — Held : 
a suit by E. against A. & C. to have the rights of 
the parties declared & the voluntary agreement 
cancelled, could not be maintained. — De Hoghton 
v. Money (1865), L. R. I Eq. 154 ; 35 Beav. 98 ; 
14 W. R. 159 ; 55 E. R. 832 ; sub nom, Hoghton 
v. Money, 13 L. T. 447 ; affd, De Hoghton v. 
Money (1866), 2 Ch. App. 164, L. .1 J. 

Annotation : — Refd. Towncnd r. Toker (1866), 35 L. J. Ch. 

608. 


246. -.] — Deft. K., claimed a 
leasehold messuage, which she alleged testator 
had built for her. The land on which this house 
was built was to be held on a long lease from the 
Dover Harbour Board, to be granted to testator 
upon the completion of the house. This lease, 
however, had not been granted at the time of 
testator’s death, but there was a duplicate copy 
in an envelope amongst testator’s papers, on wliich 
was written “ for K.” Proposals for a lease of 
a part of this house had been made & accepted, 
& on the envelope, which contained the letter of 
acceptance, was written, “ The lease of twenty- 
one years to T., of London, to be made out in 
K.’s name,” also, “ T.’s rent to be paid to K., 
making without harbour rent, £45.” Evidence 
of testator’s intention was given. Deft., K., was 
appointed extrix. : — Held : as to the leasehold 
house, the gift was an imperfect gift, which could 
not be perfected without the aid of the ct., & that 
aid, according to the principles laid down in 
Milroy v. Lord , No. 206, ante , could not be given. 
— Bottle v. Knocker (1870), 46 L. J. Ch. 159 ; 
35 L. T. 545 ; 25 W. R. 209. 

Compare No. 259, post, 

247. Transfer of real estate.] — The ct. 

will not enforce an incomplete voluntary assign- 
ment, evidenced by delivery of a box, retaining 
the key, such box containing what purported 
to be a written memorandum of gift of real estates 
& chattels, the memorandum not being under 
seal. — Warriner v. Rogers (1873), L. R. 16 
Eq. 340 ; 42 L. J. Ch. 581 ; 28 L. T. 863 ; 21 
W. R. 766. 


Annotations : — Consd. Richards r. Dclbridge (1874), L. R. 

18 Eq. 11. Distd. Baddeley v. Baddeley (1878), 48 L. J. 
Ch. 36. Consd. Re Shield, Pethybridgre v. Burrow (1885), 
53 L. T. 5. Refd. Heartley v. Nicholson (1875), L. R. 

19 Eq. 233. 


248. As gift inter vivos — Gift invalid as 

donatio mortis causft.] — To constitute a good 
donatio mortis causa , the gift must be made in 
contemplation of death, & to take effect only on 
the death. 


A party being afflicted with cancer, of which 
complaint she died, executed an assignment of 
“ all her right, title, & interest in a bond,” to her 
niece, & she died five days after — Held : it was 
not a valid donatio mortis causd , & the assistance 
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245 i. A T o assistance to complete .1 — Aai’ccmcnt to transfer interest in land — Lease,] — CALLAGHAN t*. CALLAGHAN (1841), 

8 Cl. & Fin. 374.— IR. 
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Sect, 2. — Completion of incomplete gifts inter vivos: 
Sub -sect, 1, A, & B .] 

of the ct. in carrying into effect the assignment 
in favour of the niece as a gift inter vivos should 
be refused. — Edwards r. Jones (1836), 1 My. & 
Or. 226 ; 5 L. J. Oh. 194 ; 40 E. R. 361, L. 0. 

Annotations :— Conad. Meek v, Kettlewell (1843), 1 Ph. 342 ; 
Kekewich v. Manning (1851). 1 Do G. M. & G. 176 ; Price 
v. Price (1851), 14 Beav. 598 ; Donaldson v. Donaldson 
(1854), Kay, 711 ; He Richardson, Shillito t\ Hobson 
(1885), 30 Ch. I). 396. Retd. M'Fadden c. Jonkyns 
(1842), 1 Haro, 458 ; Bridge v. Bridge (1852), 16 Boav. 
315 ; Staniland r. Willott (1852), 3 Mac. & G. 664 ; 
Voyle v. Hughes (1854), 2 Sin. & G. 18 ; Pownall v. 
Anderson (1856), 2 Jur. N. S. 857 ; Moore v. Moore (1874), 
L. R. 18 Eq. 474 ; He Shield, Pethy bridge v. Burrow 
(1885), 53 L. T. 5. Mentd. Boatson v. Boatson (1841), 
12 Sim. 281 ; Ward v, Audland (1845), 8 Boav. 201. 

249. -.] — Howard v, Fingall, No. 4, 
ante, 

250. -.] — Effect given to a voluntary 
assignment of a policy of assurance containing 
an irrevocable power of attorney. 

No person can state too strongly to command 
my assent the proposition that if a voluntary 
assignment of any property is imperfect or in- 
complete & the assistance of a ct. of equity is 
required to give effect to it, this ct. will not 
interfere to give effect to it (Lord Romilly, M.R.). 

I fully admit that in these cases there is a dis- 
tinction between that species of instrument 
which, by assignment, passes the property, & that 
which simply operates as a declaration of trust. 
The question is whether this is a complete instru- 
ment or whether it requires the assistance of a 
ct. of Equity for its enforcement ? I am of opinion 
that it is a complete <fc perfect instrument (Lord 
Romilly, M.R.). — Pearson v. Amicable Assur- 
ance Office (1859), 27 Beav. 229 ; 7 W. R. 
629; 54 E. R. 89. 

Annotations: — Reid. Garrick v, Taylor (I860), 29 Beav. 
79 ; He King, Sewell v. King (1879). 14 Ch. D. 179. 

Exception in favour of donatio mortis caus&.J — 

See Part V., Sect. 4, post. 


B. Incomplete Gift not Construed as Declaration 
of Trust. 

251. Gilt by transfer Intended — Stock — No con- 
sideration.] — Ellison v. Ellison, No. 233, ante. 

252. By Ineffectual instrument.] — 

Antrobus v. Smith, No. 201, ante. 

253. No transfer made.] — This ct. 
will not enforce the transfer of stock in favour of 
a volunteer to whom it has been merely assigned. 
Some consols belonging beneficially to A. for life, 
with remainder to B., stood in the names of two 
trustees, of the survivor of whom B. was the re- 
presentative. B. voluntarily assigned the stock 


to A., but no transfer was made. The ct. refused 
either to declare B. a trustee of the stock for A. 
or to compel her to transfer it. The distinction 
between an assignment for the benefit of a volun- 
teer, & a declaration of trust in his favour, though 
very thin, yet pervades the cases. — Beech v. 
Keep (1854), 18 Beav. 285 ; 23 L. J. Oh. 539 ; 
23 L. T. O. S. 54 ; 18 Jur. 971 ; 2 W. R. 316 ; 
52 E. R. 113. 

Annotations: — Retd. Donaldson c. Donaldson (1854), 23 L. T. 

O. S. 306 ; He Way’s Trusts (1864), 10 Jur. N. 8. 836. 

254. -.] — Miluoy v. Lord, No. 
206, ante. 

255. By husband to wife.] — Moore 
v. Moore, No. 209, ante. 

256. Whether relationship 
material.] — Words importing a present intention 
on the part of a husband to make a gift to his 
wife cannot be held to operate as a declaration 
of trust. There is no difference in this respect 
between an intended gift to a wife & an intended 
gift to a stranger . — Re Breton’s Estate, Breton 
v. Woollven (1881), 17 Ch. D. 410 ; 50 L. J. Ch. 
369 ; 44 L. T. 337 ; 29 W. R. 777. 

Annotation : — Consd. Jte Whittaker, Wliittaker v. Whittaker 

(1882), 21 Ch. D. 657. 

257. Direction to transfer alter death.] 

— Some time before his death testator informed 
his daughter’s companion, F. P., that he intended 
to give her a debenture bond for £1,000 in the 
M. S. & L. Ry. Co. Shortly afterwards he signed 
the following memorandum : “1 wish to communi- 
cate to my exors. that I have to-day given to 
Miss F. P. my £1 ,000 debenture bond of the M. S. 
& L. Ry. Co. ; but, as I shall require the annual 
dividends to meet my necessary expenses, I retain 
the document in my own possession for my life- 
time, requesting you, on my decease, to hand it 
over to Miss F. P., & communicate to the secre- 
tary of the railway co. at the Manchester office, 
relative to the transfer of the said bond being 
entered in their books. Given under my hand 
this 9th day of Feb. 1882. As witness my hand 
— G. S. P.S. — You will find the bond in my 
deed-box attached to this memorandum.” After 
testator’s death a certificate of debenture stock 
for £1,000 in the M. S. & L. Ry. Co. was found 
with the memorandum in the deed-box : — Held : 
the memorandum was an ineffectual attempt to 
assign the debenture stock, & did not amount to 
a good declaration of trust, & F. P. had no interest 
in the debenture stock. — Re Shield, Petiiy- 
bridge v. Burrow (1885), 53 L. T. 5, C. A. 

258. Attempt to assign lease — By letter .]- 

Testator, having, by his will, given certain lease- 
holds to A., for life, with a power of appointment, 
& in default, to A.’s children, writes a letter to 
his solr., in whose hands the lease is deposited, 


249 I. No assistance to complete .] — 
He Ellis, Ex p. Official Assignee, 
Ellis (1894), 15 N. S. W. B. 41.— AUS. 


o. Voluntary promise to pa\ 

— Donee unaware of promise until aftci 
donor's death.] — Alison v. Aliso* 
(1890), 11 N. S. W. Eq. 162.— AUS. 

„ P* Deposit of money. ] — 

Spruce v. Edwards, 25 C. L. T. 118 
— CAN. 


, 9* — — “ „ In joint names of 

donor & donee — Gift testamentary in 
character. 1— S. deposited money in the 
joint name of himself & his niece, 
with right of either or the survivor to 
withdraw, & his intention was that she 


should have the balance at his death : — 
Held : that as it was neither a gift 
inter vivos nor a trust created in hor 
favour, but a gift testamentary In 
character, it was ineffectual by reason 
of the provisions of C. S. 1903, c. ICO. — 
SHORTILL v. Grannen (1920), 47 

N. B. R. 463 ; 55 D. L. R. 416.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

252 i. Gift by transfer intended — 
Stock — By ineffectual instrument .) — 
Amarendra Krishna Dutt v . Moni- 
munjarv Deb (1921), I. L. It 48 
Calc. 986.— IND. 

252 ii. .) — West v. 


West (1882), 9 L. It. Ir. 121.— IR. 

253 i. No transfer made.] 

— In 1866, B. delivered to each of his 
nieces a govt, debenture, writing their 
names in penoil in the comer of their 
respective debentures. The debentures 
remained in their possession for three 
years, when they were handed back to 
B. for safe keeping. 'In 1868 B., 
without consulting his nieces, sold the 
debentures : — Held : there had been 
no gift to or valid declaration of trust 
for the nieces. — Reddin v. Stafford 
(1871), 5 Nfld. L. R. 389.— NFLD. 

r. Deposit receipt of money 

in bank.} — O’Flaherty v. Browne, 
11907] 2 I. R. 416, 428.— IR. 
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stating that he had given such lease to his son, 
in trust for his two daughters, or, in the event 
of their death, of any other of his children. The 
letter concluded with the words, “ This is my 
instruction to you, as my solr.,” & was signed by 
testator, a. witness’s name being appended. This 
document is delivered to the son, & by him to the 
solr., but there is no evidence to show that any- 
thing was done upon it, or of what passed on the 
occasion of the letter being written : — Held : the 
document did not constitute a gift inter vivos , 
nor a declaration of trust. 

Upon the question whether this document 
operated in any way to give the two children 
[of A.] the beneficial interest in the two leasehold 
houses, it was beyond controversy that it was not 
a testamentary instrument which would take 
effect on the death of [testator]. If it operated 
at all it must do so immediately as between the 
parties. It was clear it would not operate as an 
assignment. The only other mode in which it 
could operate was that contended for by counsel 
for the two children, namely that co instanti it 
constituted [testator] a trustee for the children & 
that was really the only question. But before 
resorting to a subtle & ingenious argument to 
prove that it was so, the instrument itself must be 
looked at, to see what, upon an ordinary interpreta- 
tion it purported to be (Kindersley, V.-C.). — 
Re Mills’s Estate (1859), 7 W. It. 372. 

259. By indorsement on title deeds.] 

— An imperfect voluntary gift that has been 
intended to take effect by transfer will not have 
effect given t-o it as a declaration of trust. 

A person entitled to a leasehold mill, with plant, 
machinery & stock-in-trade, indorsed on the 
lease a memorandum : “ This deed & all thereto 
belonging I give to A. from this time forth, with 
all the stock-in-trade ; ” & he signed the memo- 
randum & handed the deed to A.’s mother. After 
his death A. claimed the mill <& appurtenances 
on the ground that the memorandum amounted 
to & valid declaration of trust: — Held: A.’s 
claim was bad, on the ground that words import- 
ing a present intention to give cannot be held 
to amount to an intention to retain as trustee. — 
Richards v. Delbridge (1874), L. R. 18 Eq. 
11 ; 43 L. J. Ch. 459 ; 22 W. R. 581. 

Annotations: — Consd. Heartley v. Nicholson (1875), L. 11. 
19 Eq. 233 ; He Breton's Estate, Breton v. Woollven 
(1881), 17 Ch. D. 416. Refd. Moore v. Moore (1874), 
L. K. 18 Eq. 474 ; Re Caplen’s Estate, Bulbock v. Sil- 
vester (1876), 45 L. J. Ch. 280 ; Baddeley v. Baddeley 
(1878), 9 Ch. I). 113. Re Shield, Pethybridge v. Burrow 
(1885), 53 L. T. 5 ; Re Ashcroft, Ex p. Todd (1887), IS) 
Q. B. D. 186 ; Re Patrick, Bills v. Tatham (1890), 63 
L. T. 752 ; Carter v. Carter, 118961 1 Ch. 62. Mentd. 
Re Gompertz’s Estate, Parker v. Gompertz (1911), 56 
Sol. Jo. 11 ; Germans v. Yates (1915), 32 T. L. 11. 52 ; 
Re Chrimes, Locovich v. Chrimes, [1917 J 1 Ch. 30. 

260. Documents operating as assignment 

Or declaration of trust — Assurance policy.] — 

Pearson v. Amicable Assurance Office, No. 
250, ante . 

261. .] — Where an instrument 

is m form a complete & immediate assignment, 
& of such a nature as to give the assignee a right 


as between him & the assignor to take or receive 
the property comprised in it presently, it will, 
although voluntary, be supported in equity & 
considered as a perfect declaration of trust of 
such of the property as was not assignable at 
law. 

Therefore, where A. by a voluntary deed, 
assigned to B. “ all her personal estate,” & 
appointed him her attorney to recover, receive 
& give receipts for the same : — Held : after A.’s 
death, two promissory notes, one payable to A. 
& the other to A. or order, & the moneys secured 
thereby, passed to the donee, though the notes 
were not endorsed to him. — Richardson v, 
Richardson (1867), L. R. 3 Eq. 686 ; 36 I.. J. 
Ch. 653 ; 15 W. R. 690. 

Annotations : — Consd. Warriner v. Rogers (1873), L. II. 16 

Eq. 340. N.F. Richards v. Delbridge (187*1), L. R. 18 

Eq. 11. Consd. Re Breton’s Estate, Breton v. Woollven 

(1881), 17 Ch. D. 416. Refd. Pcnfold v. Mould (1867), 

17 L. T. 59 ; Baddeley r. Baddeley (1878), 9 Ch. D. 113 ; 

Re King, Sewell v. King (1879), 14 Ch. D. 179. 

262. Cheque to infant son — Subsequently 
taken back.] — A father put a cheque into the hand 
of his son of nine months old, saying, “ I give this 
to baby for himself,” & then took back the cheque 
& put it away. He also expressed his intention 
of giving the amount of the cheque to the son. 
Shortly afterwards the father died, & the cheque 
was found amongst his effects : — Held : in the 
circumstances, there had been no gift to or valid 
declaration of trust for the son. A parol declara- 
tion of trust in favour of a volunteer may be 
valid, & may be enforced in equity.— Jones r. 
Lock (1865), 1 Ch. App. 25 ; 35 L. J. Ch. 117 ; 
13 L. T. 514 ; 11 Jur. N. S. 913 ; 14 W. R. 149, 
L. C. 

263. Settlement — Complete alienation 
effected.] — The ct. will, in particular circumstances, 
convert an imperfect gift into a trust, although 
not supported by valuable consideration. 

Residuary estate consisting of money funds 
was bequeathed to a mother & daughter in trust 
for the mother for life, & afterwards for the 
daughter absolutely. By a settlement made in 
contemplation of the daughter’s marriage the 
daughter assigned her interest under the will to 
trustees, upon trust for the issue of the marriage 
& for a niece of the daughter & the issue of the 
niece. The daughter's husband died soon after 
the marriage, of which there was no issue. The 
mother was not a party to the settlement, but 
had notice of it before the husband’s death : — 
Held : even if the settlement was voluntary as 
regarded the trusts in favour of the niece, it was 
a complete alienation, so as to be capable of en- 
forcement at the instance of the trustees of the 
settlement, against the daughter & the trustees 
of another settlement which she made upon a 
second marriage inconsistent with the former 
settlement. 

It is, on legal & equitable principles, we appre- 
hend, clear that a person sui juris , acting freely, 
fairly & with sufficient knowledge, ought to have, 
& has it in his power to make, in a binding 
& effectual maimer, a voluntary gift of any part 


260 i. — - — Documents operating as 
assignment — Or declaration of trust — 
valley. } — Kreh v. Moses 
(1892), 22 O. R. 307. — CAN. 

260 ii. 

written application to an 
Insurance oo. for $2,000 
insurance, the policy “ to bo 


payable in caso of death by accident 
under the provisions thereof to M.,” 
wife of deceased. The co. issued its 
policy payable to the representatives 
or assigns of tho assured. M.'s name 
was not mentioned in tho policy, 
neither was there anything in it to 
indicate in any way her as a bene- 
ficiary : — Held : there was no oomplete 


■ift inter vivos of the policy & fund to 
I. from her husband ; & tho intended 
ift being purely voluntary & incom- 
ilete, the ct. would not complete it, 
c there was no trust created & declared 
a hor favour. — C ornwall r. Halifax 
lANKlNd Co. (1896), 35 N. B. It. 398. 
-CAN. 
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Gifts. 


Sect 2. — Completion of incomplete gifts inter vivos 
Sub-sect. 1,1?.; sub-sects, 2 <fc 3,] 

of his property, whether capable or incapable o. 
manual delivery, whether in possession or rever 
sionary, & howsoever circumstanced (Knight 
Bruce, L.J.). — Kekewich v. Manning (1851) 

1 De G. M. & G. 176 ; 21 L. J. Ch. 577 ; 18 L. T 
O. S. 263 ; 16 Jur. 625 ; 42 E. R. 519, L. JJ. 

Annotations: — Distd. Bridge r. Bridge (1852), 1 6 Bcav 
315; Beech r. Keep (1854), 18 Beav. 285. Consd. Donald- 
son r. Donaldson (1854), Kay, 711; Voylo v. Hughes 
(1854), 2 Sin. Sc Q. 18. Distd. Scales r. Maude (1855), 6 
l)e U. M. & G. 43. Folld. Richardson r. Richardson 
(1867), L. R. 3 Eq. 686. Consd. Warrincr v. Rogers 
(1873), L. R. 1C Eq. 340. Distd. Vavasseur v. Vavasseur 
(1909), 25 T. L. R. 250. Refd. Paterson r. Murphy (1853), 
11 Hare, 88; Wilkinson v. Wilkinson (1857), 4 Jur. 
N. S. 47 ; Milroy r. Lord (1862), 4 De G. F. & J. 264 ; 
Penfold r. Mould (1867), L. R. 4 Eq. 562 ; Richards r. 
Del bridge (1874), L. R. 18 Eq. 11 ; Baddeley r. Baddeley 
(1878), 48 L. J. Ch. 36 ; Pc King, Sewell r. King (1879), 
14 Ch. D. 179 ; Pc Walhampton Estate (1884), 26 Ch. 1). 
391 ; Pc Lucan. Hardinge r. Cobden (1890), 45 Ch. D. 
470 ; Johnstone r. Mappin (1891), 60 L. J. Ch. 241; 
Pe Patrick, Bills v. Tatham, [1891] 1 Ch. 82 ; Pc Ellen - 
borough, Towrv Law r. Burnc, [1903] 1 Ch. 697 : Pc 
Spark’s Trusts, Spark r. Massey, 119041 1 Ch. 451. Mentd. 
Page r. Cox (1852), 10 Hare, 163 ; Cramer r. Mooro 
(1855), 3 8m. & G. 141 ; Crofts v. Middleton (1856), 8 
De G. M. & G. 192 ; Pmvnall v. Anderson (1856), 2 Jur. 
N. S. 837 ; Bartlett r. Bartlett (1857), 3 Sm. Sc G. 533 ; 
Consolidated Investment & Insce. r. Riley' (1859), 29 
L. J. Ch. 123 ; Clarke r. Wright (1861), 6 U. & N. 849 ; 
Dilrowr. Bone (1862), 31 L. J. Ch. 417 ; Gilbert r. Overton 
(1864), 10 L. T. 900 ; Giegg r. Rees (1871), 7 Ch. App. 
71 ; l*rice r. Jenkins (1876), 4 Ch. D. 483 ; Paul v. Paul 
(1880), 15 Ch. D. 580 ; Pc Flavcll, Murray v. Flavcll 
(1883), 25 Ch. D. 89. 


Sub-sect. 2. — Where Alteration in 
Position of Donee. 

264. Expense incurred in anticipation of gift — 
House built on land subject of gift — Donee entitled 
to conveyance.] — A father placed one of his sons 
in possession of land belonging to the father, & 
at the same time signed a memorandum that he 
had presented the land to the son for the purpose 
of furnishing him with a dwelling-house. The 
son, with the assent & approbation of the father, 
built at liis own expense a house upon the land 
& resided there : — Held : this was not a mere 
incomplete gift, but the son was entitled to call 
for a legal conveyance, & not merely of a life 
estate, but of the whole fee simple. — Dillwyn r. 
Llewelyn (1862), 4 De G. F. & J. 517 ; 31 L. .1. 
Oh. 058 ; 0 L. T. 878; 8 Jur. N. S. 1068; 10 
W. R. 742 ; 45 E. It. 1285, L. 0. 

Annotations : — Mentd. Piimmcr v. Wellington Corpn. (1884), 
9 App. Cas. 699 ; Pc Williams & Parry’s Contract (1895), 
72 L. T. 869. 

265. School established.] — 8. promised to 

leave pltfs. £3,000 by will for the maintenance 


of a school, & in consequence, pltfs. established 
a school, but subsequently S. left all her property 
to deft. : — Held : pltfs. were entitled to be paid 
£3,000 from the estate by way of damages for 
breach of contract. — Re Soames, Church Schools 
Co., Ltd. v. Soames (1897), 13 T. L. E. 439. 

266. Purported gift of leasehold house — Pay- 
ment by donee of ground rent & rates.] — A., the 

owner of a leasehold house, verbally agreed to 
allow B. to occupy the house during her life, that 
she might maintain herself by letting lodgings, 
B. paying the ground rent & rates & taxes. B. 
accordingly broke oh certain negotiations for a 
business she was then contemplating, & entered 
into possession of the house, & there remained 
until A.’s death, maintaining herself by letting 
lodgings, & duly paying the ground rent, rates 
& taxes. A.’s residuary legatee having brought 
an action of ejectment against B. & pleaded Stat. 
Frauds ; — Held : there was a good gift of the house 
to B. for life, she having on the faith of A.’s repre- 
sentations, not only altered her mode of life but 
also entered into possession. — Coles v. Pilking- 
ton (1874), L. R. 19 Eq. 174 ; 44 L. J. Ch. 381 ; 
31 L. T. 423 ; 23 W. R. 41. 

Annotation Refd. Alderson v. Maddison (1880), 5 Ex. 

D. 293. 

267. Possession by donee.] — In 1889 deft, 
was married to pltf.’s son, & pltf. gave to his son 
as a marriage present, but only by word of mouth, 
a certain business carried on at a certain house, 

'a also, as deft, contended but pltf. denied, the 

lease of that house. Directly after the marriage, 
possession of the house was given up by pltf. & 
was held by the son, & he carried on the business 
there for his own benefit till his death, which 
occurred in April, 1891. Soon after that event 
a family disagreement arose, & pltf. brought an 
action of ejectment to recover possession of the 
house : — Held : the possession of the house given 
up to the son, equivalent to part performance, 
dispensed with the necessity of a writing ; & as 
nothing was said to the contrary, the gift was 
free from incumbrances. — Siiarman v. Sii ARMAN 
1892), 67 L. T. 833; 9 T. L. R. 101 ; 37 Sol. 
Jo. 79 ; 4 R. 124, C. A. 

See, generally, Landlord & Tenant ; Specific 
Performance. 


Sub-sect. .—Appointment of Donee 
as Executor. 

Appointment of exors. generally, see Executors, 
Vol. XXIII., pp. 26 ct seq. 

268. Intention expressed in donor’s lifetime — 
Release of debt.] — Testator, having lent a sum of 


PART IV. SECT. 2, SUB-SECT. 2. 

s. Expense incurred in anticipation 
of gift — House built on land subject 
of gift — Death of donee, — Rights of 
donee* 8 widow.] — Deft, made a gift 
of a piece of land to his Bon. R„ for the 
purposing of erecting a house upon it in 
which to live. 11. went into exclusive 
possession of the land with deft.’s 
consent, Sc made permanent improve- 
ments, including the erection of a 
house. Deft, promised to give 11. a 
deed of the land, but failed so to do, 
Sc, after the death of R., ejected his 
widow, & resumed possession of the 
laud with the improvements : — Held : 
tho ct. would protect the donee Sc 
those claiming under him in the 
enjoyment of the property, & it was 


not open to deft,., after having made 
an oral gift of the land to his son, Sc 
after the expenditure made on the face 
of that gift, to avail himself of Stat. 
Frauds. — Daoley v. Dauley (1905), 
38 N. 8. R. 313.— CAN. 

t. Improvements by donee — 

Right of donee on donor’s death .] — 
Bieiin v. Biehn (1871), 18 Ur. 497. 
—CAN. 

U. Rebuilding church — Pro- 

mise of subscription.] — Berkeley 
Street Church r. Stevens (1875), 37 
U. O. It. 9.— CAN. 

a. Gift of land — By parol.] — A 
verbal gift of land is binding Sc will bo 
perfected by the ct. where tho donee, 
with tho knowledge of the donor, in 


reliance on tho gift has entered into 
possession & done extensive improve- 
ments on the land. — Brooden r. 
Buoojdkn, [1920] 2 W. W. U. 803 ; 53 
D. L. It. 362.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

268 i. Intention expressed, in donor's 
lifetime — Release of debt.] — Testatrix 
lent her daughter money ; Sc two 
documents were executed. By the 
first, signed by tho daughter, sho 
acknowledged the receipt of tho sum 
as a loan. ... By the second, signed 
by testatrix, she declared that, not- 
withstanding any testamentary disposal 
of her estate, the sum lent to her 
daughter was thereby given to her 
absolutely . . . tho said gift . . . 
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money to a person, whom she afterwards 
appointed her exor., &, having during her life- 
time verbally forgiven him the debt : — Held : the 
appointment of the debtor as exor. was such a 
transfer at law as would make the gift complete. 
—Strong v. Bird (1874), L. R. 18 Eq. 315 ; 43 

L. J. Oh. 814 ; 30 L. T. 745 ; 22 W. R. 788. 

Annotations: — Distd. Bottle v. Knocker (1876), 46 L. J. 
Ch. 150. Consd. Rc Applcbec, Levoson v. Beales, [1891] 
3 Ch. 422. Distd. Re Hyslop, Hyslop v. Chamberlain, 
11894] 3 Ch. 522. Apld. Re Griffin, Griffin e. Griffin, 
11899] 1 Ch. 408 ; Re Htewart, Stewart v. McLaughlin, 
11908] 2 Ch. 251. Consd. Vavasseur v. Vavasseur (1909), 
25 T. L. It. 250. Distd. Re Innes, Innes v. Innes, 1 191 0 J 
1 Ch. 188. Apld. Re Pink, Pink v. Pink, [1912J 2 Ch. 
528 ; Re Golf, Foatherstonehaugh v. Murphy (1914), 
111 L. T. 34. Consd. Carter v. Hungerford, fl917] 1 Ch. 
260. Mentd. Goddard v. O'Brien (1882), De Colyar’s 
County Court Cases 110. Reid. Re Flavell, Murray v. 
Flavell (1883), 25 Ch. I). 89. Mentd. Sprange v. Lee, 
11908] 1 Ch. 424. Refd. Rc. Stoneham, Stoneham v . 
Stoneham, [1919] 1 Ch. 149 ; Re Westerton, Public 
Trustee v. Gray, [1919] 2 Ch. 104. 

269. Proof of will unnecessary.] — 

Testatrix, who was a member of pltf.’s congrega- 
tion, during her life paid to liim or on his behalf 
various sums of money, & by her will she be- 
queathed legacies to him & appointed him joint 
exor. with deft., to whom she bequeathed her 
residuary estate. By a codicil she gave addi- 
tional legacies to pltf., he being then considerably 
indebted to her. Deft, alone proved the will, & 
he refused to pay pltf.’s legacies, on the ground 
that at the date of her death pltf. was indebted 
to testatrix to an amount exceeding the value of 
such legacies. Pltf. alleged that the sums paid 
to him by testatrix were intended by her to be 
gifts. There was evidence that deft, was a party 
to the making of the codicil, & was aware of tes- 
tatrix’s intention that pltf.’s legacies should be 
paid to him in full ; — Held : notwithstanding 
pltf. had not proved the will, his appointment 
as exor. was sufficient to release the debt at law, 
& any claim in equity was rebutted by the pre- 
sumption of testatrix’s intention to forgive the 
debt. — He Applebee, Leveson r. Beales, [1801 J 
3 Ch. 422 ; 60 L. J. Ch. 703 ; 65 L. T. 406 ; 40 
W. R. 90. 

Annotations : — Refd. Re Griffin, Griffin r. Griffin, T1899] 1 
Ch. 408 ; Rc Pink, Pink r. Pink, [1912] 1 Ch. 498. 

270. Part of debt.] — Testator during 
his life made advances of £9,800 to his son-in- 
law M. In testator’s ledger there was an entry 
with respect to M.’s debt in 1905 that £5,000 had 
been given off the debt for an object arranged 
with M.’s wife ; & in June, 1909, there was a further 
entry; “This debt is absolutely cancelled from 
this date, viz. £4,800 & interest. E. P.” By his 
will made in Mar. 1908, testator appointed M. to 
be one of his exors. & settled a sum of £20,000 & 
one-fourth of his residue upon M.’s wife, <fc 
children, <fc directed that if M.’s wife should die 
within seven years of his death, any sum due from 

M. should be absolutely extinguished, <fc that 
any loss sustained in respect of any indebtedness 
of M. should be credited as a loss to the trust 
legacy of £20,000 & not as a loss to his residuary 
estate. Upon a summons by the legal personal 
representatives of testator to have it determined 


whether the debts were still due, the ct. held that 
there was not sufficient evidence of an intention 
by testator to make a gift, but even if there were 
such an intention or an imperfect gift, it was not 
perfected by the appointment of M. as exor. ; 
the case did not come within Strong v. Bird , 
No. 268, ante, & the whole debt of £9,800 was still 
due. M. & his wife appealed ; — Held : as to 
£5,000 the indebtedness continued, but as to 
£4,800 it had been released by testator, & the 
defect in M.’s title had been cured by his appoint- 
ment as exor. ; the only debt therefore that could 
be enforced against him was for £5,000 & the 
order must be varied accordingly. — He Pink, 
Pink v. Pink, [1912] 2 Ch. 528 ; 81 L. J. Ch. 
753 ; 107 L. T. 241 ; 28 T. L. R. 528 ; 56 Sol. 
Jo. 608, C. A. 

Annotation : — Reid. Re Stonoham, Stoneham t\ Stoneham, 

[1919] 1 Ch. 149. 

271. Continuing intention.] — -Where 

testatrix wrote a letter offering a sum of £150 to 
her friend & making certain suggestions with 
regard to her giving her an I.O.U. & paying 
interest thereon & wound up the letter as follows : 
“ I engage not to use the I.O.U. during your 
life, also not to call in the loan, but leave it with 
you as long as you want it & the interest is paid,” 
& subsequently seemed offended when the friend 
offered to pay the capital & said “I thought it 
would just fall into your hands when I died. The 
I.O.U. is in an envelope with my papers directed 
to you, & when I die all you have to do is to 
destroy it,” <Sc finally appointed the friend her 
exor. ; — Held : there was a sufficient legal release 
of the debt by the appointment of the friend as 
exor., coupled with the continuing intention to 
release the debt. — He Goff, Featherstonehaugh 
v. Murphy (1914), 111 L. T. 34 ; 58 Sol. Jo. 535. 

272. Gift of unexecuted lease with build- 
ings.] — Bottle v. Knocker, No. 246, ante. 


273. Gift of banker’s deposit receipt — No 

notice to bank.] — The indorsement <te delivery of a 
banker’s deposit receipt (not transferable) is a 
complete gift where the donor appoints the donee 
his exor., although no notice is given to the bank 
by the donor . — He Griffin, Griffin r. Griffin, 
[1899] 1 Oh. 408 ; 68 L. J. Oh. 220 ; 79 L. T. 442 ; 
15 T. L. R. 78 ; 43 Sol. Jo. 96. 


Annotations : — Consd. Re 
Gray, [1919] 2 Ch. 104. 
(1901), 84 L. T. 835. 


Westerton, Public Trustee v. 
Refd. Re Smith, Bull r. Smith 


274. Donee one of several executors.] — 

An imperfect gift of personalty by a donor, who 
dies shortly afterwards, will be made effectual by 
the appointment of the donee to be the donor’s 
exor., even if he is only one of several exors. 
The rule laid down in Strong v. Bird , No. 268, 
ante, applies not only to cases of release of debt, 
but also to cases of imperfect gift . — Re Stewart, 
Stewart r. McLaughlin, [1908] 2 Ch. 251 ; 77 
L. J. Ch. 525 ; 99 L. T. 106 ; 21 T. L. R. 679. 


Annotations : — Distd. Vavasseur v. Vavasseur (1909), 25 
T. L. 11. 250. Consd. Rc Innes, Innes v. Innes, 1 1910 J 
1 Ch. 188. Refd. Rc Pink, Pink v. Pink, 11912] 2 Ch. 
528. 


was not to be considered a part of her 
estate or subject to any condition of 
her will. Testatrix died. By her will, 
her daughter was appointed one of 
her exors. The two documents were 
found enclosed in an envelope with 
this endorsement : 44 In the event 

.\\.i, ni !7 death, this envelope is to be 
uuupuuud, to my daughter ” : 
— Held : the intention to give being 


plain & absolute, being communicated 
to the donee, & continuing until the 
death of testatrix, donatio in prevsenti 
tradenda in futuro was shown, & the 
daughter was not a debtor to her 
mother's estate in respect of the 
sum lent. — Rc Barnes (1918), 42 
O. L. It. 352 ; 14 O. W. N. 19.— CAN. 


b. Necessity for continuance 


of intention until death of donor .] — 
Held : the doctrine that an imperfect 
gift made by a testator during his 
lifetime may bo perfected by the 
vesting of the subject matter of the 
gift in the donee as exor., is not 
applicable, unless testator at the time 
ho made what is alloged to bo an 
imperfect gift had the intention to 
make an immediate gift, & up to the 
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Sect . 2. — Completion of incomplete gifts inter vivos : 

Sub-sect, 3. Sects . 3 , 4 <fc 5. Part V . ffec/. 1.] 

275. Promise to give Indefinite amount — 
At future time.] — Pltf. lived with & kept house 
for her father, & frequently asked him to pay her 
a salary as housekeeper. In 1902 he gave her a 
document, whereby he declared that from & after 
Sept. 30, 1902, she should receive from his busi- 
ness £2 per week, or about fifty-two sums of equal 
amount per annum , & also an additional sum of 
£2 a week, to remain in the business & to be with- 
drawn by her, if necessary, after an investment 
lasting for five years, with* increase of 5 per cent. 
per annum . The £2 a week was never paid, but 
she received from her father various sums amount- 
ing to £78 10s. In 1905, at his request, she gave 
back the document so that he might consult a 
solr. about it & see that there should be no doubt 
of her getting the money ; & she found it amongst 
his papers after his death. By liis will the father 
appointed pltf. to be an extrix. & directed that 
his estate should be equally divided between his 
children. Pltf. issued this summons for a declara- 
tion that she was entitled as a creditor to have 
the amounts specified in the document paid to 
her out of the estate, or that her father had con- 
stituted himself a trustee of the property specified 
in the document, or, thirdly, that the gift of the 
document coupled with her appointment as extrix. 
was a complete gift of the amounts, specified in 
the document : — Held : pltf. was not a creditor 
of testator’s estate in respect of the sums mentioned 
in the document ; testator had not constituted 
himself a trustee of them for her ; <fe, on the third 
point, the rule laid down in Strong v. Bird , No. 268, 
ante , & extended by Be Stewart , Stewart v. 
McLaughlin , No. 274, ante , ought not to be further 
extended so as to be applicable to a mere promise 
to pay an indefinite sum at a future time . — Be 
Innes, Innes v. Innes, [1910] 1 Ch. 188; 79 
L. J. Ch. 174 ; 101 L. T. 633. 

276. Incomplete delivery of chattels.] — 

Re Stoneham, Stoneham v. Stoneham, No. 59, 
ante . 

277. Intention not expressed in donor’s life- 
time — Debt not released — By testator.] — No parol 
evidence is admissible to control or take away a 
plain & express devise ; & therefore where a man 
is indebted to another by bond, & the obligee 
makes him one of his exors. & residuary legatees, 
without saying anything about tliis bond debt, it 
shall constitute part of the residue of his estate ; 
& no parol evidence, however clear <fc strong, 
shall be admitted to show testator’s intention to 
discharge the party from the bond. — S elwin v. 
Brown (1735), 3 Bro. Pari. Gas. 607 ; 1 E. 11. 
1527, H. L. ; affg. S. C. sub nom. Brown v. 
Selwin (1734), Cas. temp. Talb. 240, L. C. 

Annotations : — Diftd. lie Applcbce, Leveson r. Beales, 

11891] 3 Ch. 422. Reid. Fox v. Fox (1737), West temp. 

Hard. 162; Ulrich r. Litchfield (1742), 2 Atk. 372; 

Mascal v. Mascal (1749), 1 Ves. Sen. 323 ; lloblnson v. 

Gee (1749), 1 Ves. Sen. 251 ; Lake v. Lake (1751), Amb. 

126; Clinton v. Hooper (1791), 1 Ves. 173 ; Nourse v. 

Finch (1793), 4 Bro. C. C. 239 ; Be Stewart, Stewart r. 

McLaughlin, [1908) 2 Ch. 251. Mentd. Smith v. Baker 


(1737), "West temp. Hard. 98 ; Lowflold v. Stoneham (1746), 
2 Stra. 1201 ; Blinkhorn v. Feast (1750), 2 Ves. Sen. 
27 ; Ellis v. Smith (1754), 1 Hov. Supp. 1 ; Rogers v. 
Earl (1757), 1 Diok. 295 ; Lanflelde d. Banton v. Hodg 
(1773), Lofft, 230; Clennell v. Lewthwaite (1795), 2 
644 ; Doe d. Small v. Allen (1799), 8 Term Rep. 147. 

278. Although cancelled by testator.] 

— Testator in a letter of instructions to an exor. 
stated that a debt from the exor. was cancelled. 
The letter was not communicated to the debtor 
during the life of testator, nor properly executed 
as a will : — Held : the letter was inadmissible as 
evidence of the cancellation of the debt, & the 
debt was payable . — Re Hyslop, Hyslop v. 
Chamberlain, [1894] 3 Ch. 522 ; 64 L. J. Ch. 
168 : 71 L. T. 373 ; 43 W. R. 6 ; 38 Sol. Jo. 
663 ; 8 R. 680. 

Annotation : — Reid, lie Stewart, Stewart v. McLaughlin, 
[1908] 2 Ch. 251. 

279. Whether debt released — Admissibility of 
evidence.] — Selwin v. Brown, No. 277, ante. 

280. -.] — Re Hyslop, Hyslop v. 
Chamberlain, No. 278, ante . 


Sect. 3. — AVOIDANCE OF INCOMPLETE GIFTS 
INTER VIVOS. 

281. Delivery of documents — Ineffectual to vest 
property — Liability of donee to redeliver.] — 

Searle v. Law, No. 203, ante. 

282. .] — 8 & 9 Viet. (c. civ.), 

s. 36, enacts, “ that every transfer of Bristol <fc 
Exeter Ry. mtges. shall be by deed duly stamped,” 
etc. A., having in his lifetime given by word of 
mouth & delivery to B. two such mtges. or 
debentures : — Held : assuming the property in the 
mtge. debts did not pass by such gift, neverthe- 
less A.’s exor. could not maintain detinue for the 
documents against B. — Barton v. Gainer (1858), 
3 H. & N. 387 ; 27 L. J. Ex. 390 ; 31 L. T. O. S. 
237 ; 4 Jur. N. 8. 715 ; 6 W. R. 624 ; 157 E. R. 
520. 

Annotations : — Consd. Swanlcy Coal Co. v. Denton, 11906] 

2 K. B. 873. Refd. IUmmicny v. Hare (1876), 1 Ex. D. 

169 ; Be Richardson, Shillito v. Hobson (1885), 30 Ch. 

D. 306. 

283. -.] — Be Richardson, 
Sihllito v . Hobson, No. 215, ante. 

Compare No. 217, ante. 

284. Purported transfer of interest In land — 
By instrument not under seal.] — Be Hoghton v. 
Money, No. 245, ante. 

285. Transfer to trustees — Rights of trustees 
against executor.] — A voluntary settlement of 
various properties numbered consecutively con- 
tained a covenant by the settlor to apply specific 
funds in the discharge of a mtge. on the property 
numbered 8 to the intent that property 8 might 
be held on the trusts of the settlement free of fhe 
iptge. The trusts of the settlement were “ for 
such persons & for such purposes & generally in 


time of his death intended that that gift 
should stand & have effect. — Matthews 
i>. Matthews (1913), 17 C. L. R. 8.— 
AUS. 

c. Promise to give indefinite 

amount.] — W. by will bequeathed a 
legacy of £3,457 16s. 9 d. with interest 
at 44 per cent, to her son F. W., who 
was desirous of giving to her son F. 
property equal in value to that given 


by her & her husband to their eon A., 
informed F. that she desired to equalise 
the two gifts, & had provided for him 
a sufficient amount that he could have 
paid to him at any time. F. did not 
enquire as to the amount, nor was any 
portion of it or interest paid in his 
mother’s lifetime. The accountant 
who kept W.’s books, however, with 
her approval made an entry of an 


amount identical with that mentioned 
in the will as “ hypothecated to 
credit ” of F. F. was appointed exor. : 
— Held : there was no gift, & as there 
was no debt, the intention of a gift 
was not effectuated by F.’s appoint- 
ment as exor . — Be Weaver (De- 
ceased), [1916] S. A. L. R. 167.— 
AUS. 
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such manner ” as the settlor should from time to 
time during his lifetime in writing direct, & sub- 
ject thereto upon trust for certain beneficiaries 
after his death. The settlement contained the 
usual power of revocation by deed. Instead of 
paying off the mtgc. on property 8 the settlor 
applied the specific funds in purchasing three 
reversions which he subsequently arranged with 
the trustees’ solr. to put into settlement in satis- 
faction of his covenant. By a letter of directions 
drafted by the trustees’ solr. & subsequently con- 
firmed by deed poll the settlor directed the trustees 
to hold property 8 subject to the mtge., in lieu 
of the same being paid off by him, & subject to 
that mtge. he directed them to hold the said 
premises upon the trusts of the settlement, & he 
thereby undertook to assign the three reversions 
to the trustees upon the trusts of the settlement. 
This undertaking was accepted by the trustees’ 
solr. on behalf of the trustees in satisfaction of 
the covenant. The settlor died five months later 
without having assigned the second & third 
reversions, but his exors., not realising that there 
could be any possible doubt as to the effective 
operation of the letter of directions, treated them 
as belonging to the trustees, who paid the policy 
premiums on both reversions, <fc in the case of 
the third reversion paid off a mtge. & took a 
reconveyance from the mtgee. Nine years after 
the settlor’s death the exors. claimed the second 
& third reversions on the ground that the settlor’s 
undertaking to assign them was only an imperfect 


voluntary gift. They offered to redeem any 
mtge. that the trustees had paid off. The trustees 
thereupon brought this action for a declaration 
that the two reversions belonged to them : — Held : 
the settlor had shown no intention of revoking 
his voluntary covenant, but merely intended to 
satisfy his liability thereunder by undertaking to 
assign the tliree reversions, & the acceptance by 
the trustees’ solr. of that undertaking in satis- 
faction of the voluntary covenant was sufficient 
consideration to support the letter of directions 
& the undertaking therein contained. 

Semble : even if the undertaking had been purely 
voluntary, & as such an imperfect gift, the trustees 
could have held their legal interest in the third 
reversion against the exors. — Carter v. Hunger- 
ford, \UU1] 1 Cli. 260 ; 8G L. .1. Oh. 162; 115 
L. T. 857. 


Sect. 4.— GIFTS MORTIS CAUSA. 

See Part V., Sect. 4, post. 


Sect. 5. -COMPLETION OF INCOMPLETE GIFTS 
MORTIS CAUSA. 

See Part V., Sect. I, post. 


Part V. — Gifts 

Sect. 1.— IN GENERAL. 

283. What constitutes — General rule.] — (1) 

The rule that delivery of a chattel is essential 
in order to constitute a valid donatio mortis causd 
is satisfied by an antecedent delivery of the chattel 
alio intuitu to the donee. 

(2) For an effective donatio mortis causd three 
things must combine : first, the gift or donation 
must have been made in contemplation, though 
not necessarily in expectation, of death ; secondly, 
there must have been delivery to the donee of 
the subject-matter of the gift ; & thirdly, the gift 
must be made under such circumstances as show 
that the thing is to revert to the donor in case he 
should recover (Loud Russell of Killowen, 0. J.). 

(3) A person, not in contemplation of death, 
gave a deposit note to her mother to take care of 
for her. Some time afterwards the note having 
remained all the time in the mother’s possession, 
the donor, who was then in contemplation of 
death, & died a few days afterwards, gave the note 
absolutely to the mother in case she, the donor, 
should not recover : — Held : this latter gift, by 
changing the character in which the mother 
already held possession of the note, was a suffi- 
cient delivery for the purpose of an effective 
donatio mortis causd . — Cain v. Moon, [1896] 2 

PART V. SECT. 1. 

286 i. What constitutes — General 
rule.] — Tlie characteristics of donatio 
mortis causd are (1) it must be made in 


mortis causa. 

Q. B. 283 ; 65 L. J. Q. B. 587 ; 74 L. T. 728 ; 
40 Sol. Jo. 500, D. C. 

Annotations: — As to (1) & (3) Apld. Jit Weston, Bar- 
tholomew v. Menzies, 11902] 1 Ch. 680. Consd. lie Stone- 
ham, Stoneham v. Stoucham, [1919] 1 Ch. 149. 

287. Cannot take effect immediately.] — Tate 

i’. Hilbert, No. 321, post. 

288. Not affected by Wills Act.] — (1) Dona- 
tions mortis causd are not abolished by Wills Act, 
1837 (c. 26). 

(2) Upon a loan the borrower gave the lender 
a receipt in the following form : — “ Received of 
D. £500, to bear interest at £4 per cent, per 
annum ” ; — Held ; the delivery of this receipt 
to an agent of the borrower by the creditor on her 
death-bed, stating that she wished the debt to be 
cancelled, was a sufficient donatio mortis causd . 

The debt was due from M. himself, & the docu- 
ment the delivery of which is said to constitute a 
donatio mortis causd , was placed in the hands of 
a person as agent of M. with an intention, which 
appears to me sufficient, to constitute its delivery 
a donatio mortis causd . If therefore, by the law 
an interest of tliis description can bo made the 
subject of a donatio mortis causd , I am of opinion 
that there was such a gift of it in the present 
case ... It is true, the delivery of a bond is 

(3) there must, according to the law 
of Scotland, be delivery. — Morris v. 
Riddick (1867), 6 Maepb. (Ct. of 
Sobs.) 1036 ; 39 Sc. Jur. 630.— SCOT. 


the prospect of death; (2) it takes 
offeot only in the event of death 
occurring' from the then existing 
illness, otherwise it fulls to be returned ; 
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Sect. 1 .—In general. Sect. 2 : Sub-sects. 1 A2, A. 


not the delivery of the mere evidence of a debt 
for it is the delivery of that without which the 
debt would not have been a specialty. Its con- 
tinuance in existence is not now material, however 
that might have been considered formerly. The 
delivery of an instrument creating a specialty debt 
without wliich it would not be a specialty debt 
as in the case of a bond, would be sufficient for 
the purpose of a donatio mortis causd. That does 
not go to the length of deciding that the delivery 
of the mere evidence of a debt would be sufficient. 
In this case there was something more. The docu- 
ment here has been called a receipt, & is a receipt 
in a sense, but it is not a receipt in the ordinary 
acceptation of that term. The debt was a debt 
carrying interest. A mere debt of £500 would have 
arisen from a loan, without any writing. But it 
would not have been a debt carrying interest with- 
out a contract to that effect beyond the advance. 
That particular contract, I agree, might have been 
entered into without any writing, but, as it was 
created by writing, proof of the writing, if possible, 
was essential to recovery upon the contract, this 
writing was, therefore, in a sense essential to the 
proof of the contract «fc it is this writing which 
was, in substance delivered rnortis causd to the 
person owing the money. This was a sufficient 
delivery to constitute a donatio mortis causd 
(Knight Bruce, V.-C.). — Moore r. Barton 
(1851), 4 Be G. & Sm. 517 ; 20 L. J. Oh. 020 ; 
18 L. T. O. S. 24 ; 64 E. R. 938. 

Annotations As to (2) Consd. Paterson v. Murphy (1853), 
11 Hare, 88 ; Tate r. Leithead (1854), Kay. 658 ; lie Dillon, 
Dufflnr. Dutftn (1890), 44 Ch. D. 76. Held. He Andrews, 
Andrews 1\ Andrews, [1902] 2 Ch. 394 ; lie Weston, 
Bartholomew v. Mcnzies, (1902) 1 Ch. 680 : lie Kirkley, 
Cort v. Watson (1909), 25 T. L. It. 522. 


289. Nature of gift — Distinguished from legacy.] 

One C., after making his will, three or four days 

before his death, gave B. some bank-notes to her 
own use, if he died, else to be returned ; on his 
death. A., who was his exor., on inquiring into the 
affair, said he was very well pleased that they 
were given her : she desired A. to keep the notes 
for her, & employ them to the best advantage 
for her; he took them, & gave her a note for 
them ; she having after married contrary to his 
inclination, he refused to deliver up the notes ; 
on which action was brought on his note, & a 
recovery & damages. Bill was brought here to 
be relieved, but relief denied. 

Yon come here to be relieved against the note, 
which cannot be, but on the foot of fraud : at 
the time of giving it the whole affair was ex- 
amined ; it is not a legacy, nor is there any occasion 
for the exor.’s assent to it ? it is not a gift at 
common law, but in view of death ; here are 
express words ; but if he had used no words, 
& had been near death, it had been looked on as 
a donation mortis causd; it is a testamentary 
legacy, of which the common law takes notice, 
but not provable in the Ecclesiastical Ct., it is 
only questionable here ; & the exor.’s assent 

is not necessary, because might die intestate. 
This further differs from a legacy, which depends 
solely on the disposing words ; but in a donatio 
mortis causd must be a delivery, which is some- 
thing more. So bill dismissed with costs ( per 


Our.). — Ashton v. Dawson & Vincent (1725), 
2 Coll. 363, n. ; Oas. temp. King, 14 ; 25 E. It. 
190, L. C. 

290 . Assent by executor unnecessary.] — 

Hill v. Chapman (1789), 2 Bro. O. C. 612 ; 29 
E. K. 337, L. C. 

Annotations: — Retd. Blount r. Burrow (1792), 1 Ves. 54C. 
Mentd. Walter r. Hodge (1818), 2 Swan. 92. 

291 . No necessity for probate.]- 

Tate v. Hilbert, No. 321, post . 

292. .] — (1) On Feb. 19, 1901, B., who was 

very ill & in expectation of death, drew a cheque 
for £300 in favour of E., to whom it was at once 
handed. E. indorsed the cheque, &, on Feb. 23, 
it was presented for payment at B.’s bank, where 
his account was overdrawn. The bank manager 
refused payment, stating that the signature of 
the drawer was not like the ordinary signature 
of B., & that lie required some confirmation of 
the signature. The ct. found that the manager 
was minded to “ lend ” the money to pay the 
cheque if he found that the signature was genuine. 
B. died on Feb. 25, 1901, without the cheque having 
been cashed : — Held : there was not a valid 
donatio mortis causd . 

In all the cases [of donatio mortis causd ], in 
order that the gift may be valid it must be shown 
that the donor handed over either property, or the 
indicia of title to property, wliich belonged to 
him. His own cheque is not property, it is only 
a revocable order such that if the banker acts 
on it the donee will have the money to which it 
relates. If the manager was minded to lend, 
there was no contract binding him to do so. An 
agreement to lend is not enforceable & no right 
of property passed to the drawee (Buckley, J.). 

(2) A donatio mortis causd is a singular form of 
gift. It may be said to be of an amphibious 
nature, being a gift wliich is neither entirely inter 
vivos nor testamentary. It is an act inter vivos 
by wliich the donee is to have the absolute title 
to the subject of the gift, not at once, but if the 
donor dies. If the donor dies, the title becomes 
absolute, not under but as against his exor. In 
order to make the gift valid it must be made so 
as to take complete effect on the donor’s death 
(Buckley, J.). — He Beaumont, Beaumont v. 
Ewbank, [1902] 1 Ch. 889 ; 71 L. J. Ch. 478 ; 
86 L. T. 410 ; 50 W. R. 389 ; 46 Sol. Jo. 317. 
Annotation : — As to (1) Apld. lie Lcapcr, Blythe i*. Atkin- 
son, [1916] 1 Ch. 579. 

293 . May be subject to condition — Other than 
death of donor — Gift for particular purpose.] — 

Blount v. Burrow (1792), 4 Bro. C. C. 72 ; 1 
Ves. 546 ; 29 E. R. 784. 

Annotations : — Expld. & Apld. Hills v. Hills (1841), 8 M. & 
W. 401. Mentd. Walter v. Hodge (1818), 2 Swan. 92; 
Stanton v . Pcrcival (1855), 5 H. L. Cas. 257. 

294 . Trust to provide for funeral.]— 

A gift may be good as a donatio mortis causd t 
although it be coupled with a trust that the donee 
3 hall provide the funeral of the donor. — Hills 
t>. Hills (1841), 8 M. & W. 401 ; 10 L. J. Ex. 
440 ; 5 Jur. 1185 ; 151 E. R. 1095. 

Annotation : — Consd. Treasury Solicitor v. Lewis, [1900] 2 
Ch. 812. 


289 i. Nature of gift — Distinguished 
from legacy .] — Donatio mortis causd 
differs from a legacy (1) in not 
requiring writing, but delivery ; (2) in 
being preferable to legacies. It 
resembles a legacy (1) in being 


revocable — either by demanding back 
possession, or eo ipso by recovery from 
the existing illness ; (2) in being liable 
for the donor's debts if there be a 
deficiency of funds for their payment ; 


(3) in not aflocting the legitim or jus 
relictai ; (4) in being subject to legacy 
duty. — Morris v . Riddick (1867), 5 
Macph. (Ct. of Sess.) 1030 ; 39 Sc. Jur. 
630.— SCOT. 
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205. Precatory words accompanying gift — How 
far effective.] — A., being obligee on a bond given by 
his son for payment of money advanced for the 
purchase of an estate, being ill, handed the bond 
to him, saying, “ Take this but do not wrong 
your children, & do not mortgage your property.” 
A. died of his illness : — Held : there was a donatio 
mortis causd of the bond, for the son alone. — 
Meredith v. Watson (1853), 2 Eq. liep. 5 ; 23 
L. J. Oh. 221 ; 22 L. T. O. 8. 141 ; 2 W. R. 06 ; 
sub nom. Merideth v. Watson, 17 .Tur. 1003. 

See , further , Trusts & Trustees. 

206. Donor domiciled abroad — Action in 
England to enforce gift — Law by which gift 
governed — Lex situs.] — A donatio mortis causd 
partakes of the nature of a gift inter vivos rather 
than of a testamentary disposition, & conse- 
quently, where a donaiio mortis causd is made 
in England by a person of foreign domicil, its 
validity is governed by English law & not by 
the lex domicilii . — Re K or vine’s Trust, Leva- 
shoff v. Block, [1921] 1 Ch. 343 ; 90 L. J. Oh. 
192 ; 124 L. T. 500 ; 05 Sol. Jo. 205. 

See, generally , Conflict of Laws, Vol. XI., 
pp. 309 et seq . 


Sect. 2.— PROPERTY THE SUBJECT OF GIFTS 
MORTIS CAUSA. 

Sub-sect. 1. — In General. 

207. Capacity to transfer title by delivery— How 
far necessary.] — A. was possessed of a policy of 
insurance on his own life. Having made a will 
in 1880, by which he gave the income of his pro- 
perty to his w T ife B., he fell ill in 1887, &, while 
in anticipation of death, signed the following 
document : “ Mar., 1887. I give all my insurance 
money that is coming to me to my wife B., for her 
own use as well as £200 in the bank. This is 
my wish. — Witness, C.” This document was 
placed at A.’s request with his will, A; remained 
there until his death in Apr. 1887 : — Held: 
effect could not be given to the document as a 
donaiio mortis causd, or as an immediate assign- 
ment by A. to B. of the property therein men- 
tioned. 

If a chattel or a deposit note be handed over by 
a person in contemplation of death, so as to confer 
a complete title on the donee, there may be a good 
donatio mortis causd . But the subject of the 
alleged gift in this case was not property ; the 
title to which, or the evidence of title to wliich, 
passes by delivery, to which property alone, 
speaking generally, the doctrine of donaiio mortis 
causd applies (Cotton, L.J.). 

Now, it is perfectly true that there may be 
donationes mortis causa of policies & bonds & other 
documents evidencing the title to choses in action ; 
but, speaking broadly, the subjects of donationes 
mortis causd , must be things the title to which 
passes by delivery. Where, as in the present case, 
there is no change of possession operating as an 
immediate transfer, the doctrine of donatio mortis 
causd is not applicable (Bowen, L..T.). — Re 
Hughes (1888), 59 L. T. 580; 36 W. R. 821, 
C. A. 

Annotations : — Apld. Re Davis, Griffith v. Davis (1902), 86 

L. T. 889. Refd. lie Lcapcr, Blythe v. Atkinson, [1916] 

1 Ch. 579. 

208. -.] — Testator who held a banker’s 


deposit note for £580, in liis last illness & very 
shortly before his death, took out the note, filled 
in & signed upon a stamp a form of cheque in- 
dorsed on the note, “ pay self or bearer £580 & 
interest,” & handed the document to a relation 
who was attending him in his illness, telling her 
that she was to give it back to him if lie recovered, 
& if not she would be all right : — Held : (1 ) there 
was a valid donatio mortis causd., for assuming 
a donaiio mortis causd of a cheque not presented 
in the drawer’s lifetime to be invalid, the intention 
here was not merely to give the cheque but the 
deposit note ; (2) a deposit note was a good sub- 
ject of a donatio mortis causd, <te the gift was not 
defeated by the giving the cheque along with the 
note. 

The case of Moore v. Barton, No. 288, ante, 
is very instructive as to the class of instruments 
which are subjects of donaiio mortis causd. There 
a document was executed when a deposit of money 
was made. The mere fact of the deposit would 
create a debt, but the document, besides acknow- 
ledging the receipt of the money, expressed the 
terms on which it was held, & showed what the 
contract between the parties was. It was held 
that the delivery of that document was a good 
donatio mortis causd of the money deposited & 
so was the delivery of the deposit note in the pre- 
sent case. The delivery gives no legal title to 
the donee, nor did the delivery of the security 
in Buffie.ld v. Rlwes , No. 351, post, but the House 
of Iiords there laid down that the exors. were 
trustees for the donee & must do what was neces- 
sary to perfect the transfer. This would not be 
so in the case of an incomplete gift inter vivos — 
the ct. would not interfere to compel either the 
donor or his exors. to perfect it ; the doctrine is 
an anomalous one peculiar to the case of a donatio 
mortis causd, but it is established by the decision 
of the House of Lords (Cotton, L.J.). 

(3) The principle according to which equity 
will not render its assistance in perfecting an in- 
complete gift has no application to a donatio 
mortis causd & an instrument that does not pass 
by delivery may be the subject of a donatio mortis 
causd, & the exors of the donor will be considered 
as trustees for the donee for the purpose of giving 
effect to the gift. — Re Dillon, Duffin v. Duffin 
(1890), 44 Ch. D. 76; 59 L. J. Ch. 420 ; 62 

L. T. 614 ; 38 W. R. 369 ; 6 T. L. R. 204, O. A. 

Annotations As to (1) Folld. Re Richards, Jones v. 
Rebbeck, [1921] 1 Ch. 513. Refd. lie Lee, Treasury 
Solicitor r. Parrott (1918), 87 L. J. Ch. 591 ; Re Westerton, 
Public Trustee v . Gray, [1919] 2 Ch. 104. As to (2) Expld. 
Re Beaumont, Beaumont v. Kwbank, 11902] 1 Ch. 889. 
Consd. Re Weston, Bartholomew v. Menzies, [1902] 1 
Ch. 680 ; Re Richards, Jones v. Rebbeck, [1921] 1 Ch. 
513. Refd. Re Andrews, Andrews v. Andrews, [1902] 2 
Ch. 394. As to (3) Refd. Re Wasscrberg:, Union of London 
& Smiths Bank r. Wasserberg, [1915] 1 Ch. 195. 

209. Substituted property — For property lost 
since gift made — Not Included as original subject- 
matter.] — Anon. (1634), 3 Swan. 400; 36 E. R. 
924. 


Sub-sect. 2. — Choses in Action. 

A. Sufficiency of Bocwncnts of Title . 

300. What document must show — Essential 
terms of contract — On which chose In action 
founded.] — Moore r. Darton, No. 288, ante . 

301. -.] — Tie Dtllon, Duffin v . 
Duffin, No. 298, ante. 
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Serf, 2. — Property the subject of gifts mortis causd: 

Sub-sect. 2>A.& B. ( a) (&).] 

302 . — W. was possessed of 

eight investment shares in a building society of 
£25 each, & £130 in the Post Office Savings Bank. 
Some two months before his death, & while ill 
in hospital, W. asked deft., to whom he was 
engaged to be married, to go & get the certificates 
for his building society shares & savings bank 
book, gave her the key of the drawer in which 
they were placed, & told her to keep them ; deft, 
went & obtained the certificates & savings bank 
book, took them & the key to the hospital, & 
offered them back to W., when he again said she 
was to keep them. On several subsequent 
occasions W. repeated his wish to deft, that all 
liis property should belong to her in case of his 
death. Deft, claimed the building society shares 
& the money standing to the credit of deceased 
at the Post Office Savings Bank : — Held : the 
gift of the building society shares failed as being 
incomplete, but the Post Office Savings Bank 
book was capable of being well given so as to 
create a donatio mortis causd. 

As to the gift of the savings bank book it is well 
established, ever since the decision of the Ot. of 
Appeal in Re Dillon , Duffin v. Duffin, No. 298, ante , 
that a banker’s deposit receipt in a form showing 
the terms of the contract & being more than an 
acknowledgment for the receipt of money is good 
subject for a donatio mortis causd. . . . In the present 
case the question arises in reference to a Post Office 
Savings Bank deposit & book, & in considering 
whether or not this is a good subject of a donatio 
mortis causd, the test appears to be whether or 
not the document, besides acknowledging the re- 
ecipt of money, expresses the terms on which it 
is held A shows what the contract between the 
parties is. There is another matter I may men- 
tion, which is whether there had been a proper 
traditio at the time this gift was made ; but on 
referring to Cain v. Moon, No. 280, ante, I am of 
opinion that it is not essential that the traditio 
should be at the actual moment of the gift. With 
reference to the building society shares, I am of 
opinion that they are not the proper subject- 
matter of donatio mortis causd. The mere fact 
that under the rules of the society there was power 
to withdraw these investment shares at any time 
& obtain the money for them is not sufficient to 
differentiate this case from Moore v. Moore, 
No. 209, ante (Byrne, ,T.). —Re Weston, Bartho- 
lomew v. Menzies, [1902] 1 Ch. 080 ; 71 L. J. 
Oh. 343 ; 86 L. T. 551 ; 50 W. R, 294 ; 18 

T. L. R. 326 ; 40 Sol. Jo. 281 . 

Annotation .—Reid. lie Andrews, Andrews v. Andrews, 

11902] 2 Ch. 394. 

303. .] — On Oct. 18, 1919, 

testator, who was suffering from a combination 
of maladies & about to undergo a critical opera- 
tion, handed an envelope containing ten 4 per 
cent. Registered Victory Bonds of £100 each to 
a lady who had been his close friend for many 
years, saying to her, Will you take them home 
& take charge of them till such time as I am able 
to go to London ? But if anything happens to 
me you are to keep them for yourself.” Testator 
was unable to undergo the contemplated opera- 
tion & died on Oct. 20, 1919. The Victory Bonds 
were registered in the name of testator, & each 
bond expressed all the terms on which the money i 
was held, & showed the whole contract between 
the Govt. & the lender : — Held : (1) there was a 
good donatio mortis causd, inasmuch as there was 


clear evidence that testator intended that the 
lady should retain the bonds for herself in the 
event of his death, & the donatio was not condi- 
tional upon death from a particular cause ; (2) the 
bonds were good subject-matter of the donatio 
mortis causd , & it was the duty of the exors. of 
testator to give effect thereto by such transfer 
as would enable the donee to be registered as 
owner. 

The question whether these bonds were good 
subject-matter of a donatio mortis causd , is, I 
think, disposed of by the judgment of the Ct. 
of Appeal in Re Dillon , Duffin v. Duffin, No. 298, 
ante. They were registered bonds & the delivery 
gave no legal title to the donee, but each bond not 
only acknowledges receipt of the money, but ex- 
presses all the terms on which the money is held & 
shows the whole contract between the Govt. & the 
lender (Eve, .1.). — Re Richards, Jones v . Reb- 
beck, [1921] 1 Ch. 513 ; 90 L. J. Ch. 300 ; 124 
li. T. 597 ; previous proceedings, 90 L. J. Ch. 298. 

Necessity for delivery .] — See Sect. 3, sub-sect 3, 
post. 

B. Particular Documents of Title. 

{a) Bonds. 

304. Whether valid subject of gift.] — Partii- 
rick v. Freind (1724), 2 Coll. 302, n. ; 03 E. R. 
771. 

305. .] — Clavering v . Yorke (1725), 2 

Coll. 363, n. ; 03 E. R. 772. 

306. .] — A bond, though it be only a 

chose in action, is a good subject of a donatio 
mortis causd. — Snellgrove v. Baily (1744), 
3 Atk. 214 ; Ridg. temp. 11. 202 ; 20 E. R. 924 ; 
sub nom. Baily v. Snelgrove, 2 Ves. Sen. at 
pp. 430, 441, L. C. 

Annotations : — Consd. Gardner v. Parker (1818), 3 Madd. 

184 ; Duffleld v. Elwes (1827), 1 Bli. N. S. 497. Reid. 

Ward v. Turner (1752), I Dick. 170. 

307. .] — Gift of a bond by delivering the 

same & saying, “ There, take that & keep it,” 
in the last sickness of the donor, he dying two 
days after, held to be a donatio causd mortis, <fc 
donee directed to be at liberty to use the exors. * 
names in suing on the bond, he indemnifying them ; 
& the costs of the suit to be paid out of testator’s 
estate. 

The doubt here is, that the donor has not 
expressed that the bond was to be returned if 
he recovered. Tins bond was given in the extre- 
mity of sickness & in contemplation of death ; 
& it is to be inferred, that it was the intention 
of the donor that it should be held as a gift only 
in case of his death. If a gift is made in expecta- 
tion of death, there is an implied condition that it 
is to be held only in the event of death (Leach, 
V.-C.). — Gardner v. Parker (1818), 3 Madd. 
184 ; 50 E. R. 478. 

Annotations : — Consd. Duffleld v. Elwes (1827), 1 Bli. N. S. 

497. Expld. Edwards v. Jones (1836), 1 My. & Cr. 226. 

Reid. Staniland v. Willott (1852), 3 Mac. & G. 664 ; Be 

Beaumont, Beaumont v. Ewbank, [1902] 1 Ch. 889. 

308. .] — Edwards v. Jones, No. 248, 

ante . 

309. .] — Re Richards, Jones v. Reb- 

beck, No. 303, ante. 

Compare Nos. 288, 298, 302, 303, ante . 

(b) Deposit Receipts. 

310. On loan transaction — Loan not made to 
banker.] — Moore v. Darton, No. 288, ante . 
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311. Deposit note — Bankers.] — Money due on 
a policy & on a banker’s deposit note held to pass 
as donations mortis causd by the delivery of the 
policy & note. — Amis v, Witt (1863), 33 Beav. 
619; 55 E. R. 509. 

Annotations : — Expld. Hewitt v. Kaye (1868), L. R. 6 Kq. 
198. Distd. lie Beak’s Estate, Beak v. Beak (1872), 


L. It. 13 Eq. 489. Polld. Moore v. Moore (1874), L. It. 
18 Eq. 174. Consd. lie Farxnan, Earman v. Smith (1887), 
67 L. J. Ch. 637 ; Rc Dillon, Duffin v. Duffln (1890), 44 
Ch. D. 76. 

312. .] — Moore v. Moore, No. 209, 

mite, 

313. - Post Oflice Savings Bank.] — Re 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 

311 i. Deposit note — Bankers A — 
Whore a person in expectation of death 
had a deposit receipt drawn up in the 
joint names of himself & his house- 
keeper, & handed it to her saying, 

“ Put this under lock & key, child, 
keep it safe,” & she locked it up in his 
desk, & after his decease handed the 
key to his exors. : — llcl/l : a good 
donatio mortis causd. — Trp'RNEY v. 
Halfpenny (1883), 9 V. L. It. 152.— 
AUS. 

311 ii. .] — Cxutlkdok r. 

HKA1.1SS (1898), 21 V. L. It. 576.— 

AUS. 

311 iii. — . ] A., shortly before 

his death, gave his wife a box containing 
certain things under circumstances 
which would a mount to a donatio 
mortis causd, of the box & contents. 
In the box was a deposit receipt for 
£300, which A. had in the hank : — 
Held : this receipt being only evidence 
of a debt, & not a document that could 
have been transferred, so as to make 
the bank liable to a third party, this 
money did not pass to the wife as a 
donatio mortis causd. — Ex ]i. Gkhow 
( 1803), 19 N. B. K. (5 All.) 512— CAN. 

311 iv. .] - PI tf.’s wife held 

a bank deposit, receipt for #1,000. 
Shortly before her death she directed 
the trunk containing this receipt to 
he sent for at the same time expressing 
her intention of giving the receipt to 
the wife of deft., & also delivering to 
her the key of the trunk. The trunk 
did not, however, arrive until after 
death - Held : the instrument not 
having been actually delivered by the 
donor before her death, did not pass 
to doft.’s wife as a donatio mortis 
rausa . — McCabe r. Robertson (1868), 
18 C. P. 171— CAN. 

311 v. • — — .1 — J.. & 4k, his 

wife, were the holders of a deposit 
certificate of a bank to the following 
purport : ‘‘ Received from J., & B. 

the sum of #2,800, for which we are 
accountable to either with interest 
at current late," &c. A few du>s 
before his death J. gave the certificate 
to his wife, saying she wuh to keep it 
for her own use, & unequivocally 
expressing an intention to make an 
absolute gift of the money to her : — 
Held : J. having died, his wife was 
entitled to the money in the bank.— 
O’Brien v. O’Brien (1881), 4 O. R. 
450.— CAN. 

311 vi. . -Freeman 

Freeman (1888), 19 O. R. 141. — CAN. 


311 vii. ----- — 

book, which is numbered, & in which 
it is stipulated that deposits recorded 
in it will not be repaid without its 
production, is a proper subject of 
donatio mortis causd , & delivery of such 
a book in anticipation of death operates 
as a transfer of the debt to take effect 
upon death. — Brown r. Toronto 
General Trusts Cokfn. (1900), 21 
C. L. T. 28; 32 O. It. 319. — CAN. 

311 viii. .J—MuD., being ill 

& not expecting to recover, requested 
his wife to get from his [trunk a bank 
deposit receipt for $6,000, which he 
handed to his brother, telling him that 
he wanted the money equally divided 
among his wife, brother, & a sister. 
The brother drew out three cheques 

J. — VOL. XXV. 


or orders for $2,000 each, payable out 
of the deposit receipt, to the respective 
beneficiaries, which McD. signed & 
returned to his brother, who handed 
to MoD.’s wife the one payable to her 
& the receipt, & she placed them in the 
trunk from which she had taken the 
receipt : — Held : this was a valid 
donatio mortis causd . — McDonald r. 
McDonald (1903), 23 C. L. T. 135 ; 
33 8. C. It. 145.— CAN. 


311 ix. — .1 — DrxNii r. Boyd 

(1874), 8 I. It. Eq. 609.— IR. 

311 x. .] — A deposit receipt 

in the ordinary form used by banks may 
be the subject of a donatio mortis causd, 
although the receipt is expressed to be 
not transferable. — Cassidy v, Belfast 
Banking Co. (1887), 22 L. It. Jr. 68. — 
IR. 

311 xi. .] — 1 ‘outer v. 

Walsh, [1896] 1 I. It. 148— IR. 

311 xii. — Deceased about 

a fortnight before her death told pltf. 
to go to the bank & get whatever money 
was in her name put in pltf.’s name. 
Pltf. look the bank-book out of the 
box of deceased at her request. 
Deceased handed it to pltf. & told her 
to keep it. She kept it in her possession 
up to time of deceased’s death: — 
Held : the gift of the bank-book 
constituted a valid donatio mortis 
causd. — Curtis v. Emerson ( 1888 ), 7 
Nlid. L. H. 365 — NFLD. 


311 xiii. .1 — Deceased re- 

quested his sister, with whom he 
lived, to take from his trunk a bank 
deposit receipt, &, saying that the 
money in that note was his sister’s & 
her husband’s, deceased handed his 
sister the note, which she placed in 
her own trunk & retained possession 
of till deooased’s death: — Held: the 
facts as deposed to did not constitute 
a donatio mortis causa . — Leahy r. 
O’Keefe (Administrator of Leahy) 
(1891), 7 Nfld. L. R. 627.— NFLD. 

311 xiv. .] — Kedihe v. 

Christie (1848), 11 Dual. (Ct. of Sess.) 
145 ; 21 Sc. Jur. 26. — SCOT. 

311 xv. .1 — A servant up- 

lifted, a few days before her mistress’s 
death, the amounts of certain indorsed 
deposit receipts, & retained them on 
the ground of donation : — Held : com- 
petent for the mistress's exors. to 
apply for interdict against her & her 
agent using the funds, & for consigna- 
tion, & to And that they belonged to 
the petitioner ; & failing consignation, 
for decree for the amounts uplifted.— 
Allan v. Munnoch (1861), 23 Dual. 
(Ct. of Sees.) 417; 33 Sc. Jur. 209 - 
SCOT. 

311 xvi. — — .] — Deceased, had 

deposited money in a bank, & had 
taken a. deposit receipt for it m the 
name of his brother-in-law, who 
received from him the deposit receipt, 
& uplifted the contents a few days 
after his death :— Held : there being 
no proof or allegation that tho sum 
was deposited, or the receipt held, for 
anv other purpose, or on any other 
footing, tho transaction was to be 
legarded as a donation. — Kennedy v. 
Rose (1863), 1 Macph. (Ct. of Scss.) 
1042 ; 35 Sc. Jur. 598. — SCOT. 

311 xvii. .]— Wait’s Trus- 

tees v. Mackenzie (1869), 7 Macpli. 
(Ct. of Sees.) 930 ; 41 Sc. Jur. G26 — 
SCOT. 


311 xvili. .] — Crosbif/s 

Trustees v. Wright (1 880), 7 It. (Ct. of 
Seas.) 823 ; 17 Sc. L. R. 597.— SCOT. 

311 xix. .] — Thomson’s 

Executors r. Thomson (1882), 9 R. 
(Ct. of Sess.) 911 ; 19 Sc. L. It. 653.-— 

SCOT. 

311 xx. .1 — Delivery aniino 

donandi of a deposit-receipt by the 
creditor therein without indorsation 
is not an effectual donatio mortis 
causd . — M'Nicol v. M'Dougai.l (1888), 
17 R. (Ct. of Sess.) 25 ; 27 So. L. It. 
10.— SCOT. 

311 xxi. .1 — Macfarlane’s 

Trustees v. Miller (1898), 25 R. 
(Ct. of Sess.) 1201 ; 35 Sc. L. R. 934 ; 
6 S. L. T. 128.— SCOT. 

311 xxii. — .] — Rose r. 

Cameron’s Executor (1901), 3 F. 
(Ct. of Sohh. ) 337 ; 38 Sc. L. R. 247 ; 8 
S. L. T. 353. — SCOT. 


313 i. Post Office Savings Bank. ] 
— G., on his deathbed, in contemplation 
of his death, signed an order for tho 
withdrawal of a sum of money lying 
to his credit in a branch of the Govt. 
Savings Rank, & also an order directing 
the officer in charge of tho branch 
bank to pay the same to W. Ho then 
handed these documents to W., & 
directed him to obtain the money, &, 
after payment thereout of his debts, to 
divide the residue between himself 
& G.'s father : — Held : the gift to W. 
was valid as a donatio mortis causd . — 
lie Gannon, Ex p, Davis (1898), 9 
Q. L. J. 52— AUS. 

313 ii. -.1 — C. was possessed 

of moneys deposited in tho Post Offico 
Savings Bank & the N.S.W. Savings 
Bank. On his death bed C. handed 
the two savings bank books to pltf. 
stating that- he desired the moneys 
represented by t hem to belong to pltf. 
after his death : — Held : tho savings 
bank hooks could be tho subject of a 
valid donatio mortis causd . — Cormack 
r. Permanent Trustees Co. of New 
South Walks (1903), 4 S. Ii. N. S. W. 
17 ; 20 N. S. W. W. N. 264.— AUS. 

313 iii. .] — Deceased in her 

last illness, & shortly before her death, 
handed to deft, a govt, savings bank 
pass-book, in which was credited in tho 
names of deft. & deceased a sum of 
money deposited in their names, & at 
tho same time told deft, to pay to 
pltf. $400 out of the bank, pay somo 
debts owing by deceased, & her 
fimeral expenses ; to which deft, 
assented. The money on deposit 
belonged to deceased, but could bo 
withdrawn by deft, on delivery up of 
the pass-book, whether before or after 
deeoased’s death : — Held : tho pass- 
book xv as a good subject of a donatio 
mortis causd. — Thorne v. Perry (1900 ), 
21 C. L. T. 95 ; 2 N. B. Eq. ltcp. 
146 ; 35 N. 11. It. 398.— CAN. 


313 iv. .1— The money at 

the credit of a savings bank depositor 
may pass as a donatio mortis causd by 
the delivery of tho savings bank book 
by t he depositor to tho donee with apt 
words of gift, tho deposit being subject 
to the condition that no part of it 
can be withdrawn without tho 
production of the book . — Re Reid 
(1993), 23 C. L. T. 334 ; 6 O. L. R. 
421 ; 2 O. W. 11. 918.--CAN. 


313 v. — Deposit books 

N N 
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Sect. 2 . — Property the subject of gifts mortis causd : 

Sub-sect. 2, B. ( b ) & (c) i. & it.] 

Weston, Bartholomew v. Menzies, No. 302, 
ante. 

314. .] — The delivery of a Post Office 

Savings Bank deposit book may constitute a good 
donatio mortis causd of the balance standing to 
the credit of the depositor ; but where a deposit 
is invested by the Post Office Savings Bank for 
the depositor in Govt, stock under the regulations 
contained in the deposit book by having the stock 
placed on the Savings Bank Investment Account 
of the National Debt Comrs. & credited to the 
depositor, the delivery of the investment certificate 
& the deposit book cannot constitute a good 
donatio mortis causd of the Govt, stock. — Re 
Andrews, Andrews v. Andrews, [1902] 2 Ch. 
394 ; 71 L. J. Oh. 670 ; 87 L. T. 20 ; 50 W. It. 
569 ; 18 T. L. R. 646 ; 46 Sol. Jo. 585. 

Annotation : — Diltd. lie Lee, Treasury Solicitor i\ Parrott, 

[1918] 2 Ch. 320. 

315. -.] — The delivery by the owner 
of a document of title in the form of a Post Office 
Savings Bank deposit-book, which certifies that 
the owner had been registered as the holder of 
an Exchequer bond to be issued on the request 
of the owner & surrender of the book, is a good 
donatio mortis causd of the bond. — Re Lee, 
Treasury Solicitor v. Parrott, [1918] 2 Ch. 
320 ; 87 L. J. Ch. 594 ; 119 L. T. 562 ; 34 T. L. R. 
559 ; 62 Sol. Jo. 682. 

(c) Bill s of Exchange , Promissory Notes and 
N egot iablc 1 ns 1 rumen Is. 

i. Payable, to Donor . 

316. Indorsement not necessary — To transfer 
interest to donee.] — Bills of exchange payable to 
order [or to the donor J may be made the subject 
of a donatio mortis causd , though they were not 
indorsed to the donee. — Rankin v. Weguelin 
(1832), 27 Beav. 309 ; 29 L. J. Ch. 323, n. ; 54 
E. R. 121. 

Annotations : — Folld. Veal r. Veal (1859), 27 lleuv. 303. 

Consd. Be Mead, Austin v. Mead (1880), 28 W. It. 891. 

Reid. Clement v. Cheesman (1884), 54 L. J. Ch. 158 ; 

Be Dillon, Duffin v. Puffin (1890), 38 W. It. 369 ; Be 

Beaumont, Beaumont v. Ewbank, 11902] 1 Ch. 889. 

317. -.] — Testatrix, by will, disposed 
of her personal estate. She afterwards put two 
promissory notes, which were payable to her or 
her order, into a box, which her niece used as her 
own, & gave her the key off her bunch, i*equesting 
her not to look into that division of the box in 
which she had placed the notes until after her 
decease. Testatrix did not indorse the notes ; 
she lived nearly three months afterwards, but 
died of the complaint in which her illness origi- 
nated : — Held : it was a good donatio mortis 


causd . — Veal v . Veal (1859), 27 Beav. 303 ; 
6 Jur. N. S. 527 ; 8 W. 11. 2 ; 54 E. E. 118 ; sub 
nom. Re Veal, Veal v. Veal, 29 L. J. Ch. 321 ; 
2 L. T. 228. 

Annotations : — Apld. Moore v. Moore (1874), 22 W. B. 
729. Folld. Be Mead, Austin v. Mead (1880), 15 Ch. D. 
651 ; Clement v. Cheesman (1884), 27 On. D. 631. Reid. 
Be Dillon, Duffin t?. Duffin (1890), 44 Ch. D. 76 ; Be 
Boaumont, Beaumont v. Ewbank, [1902] 1 Ch. 889. 

318. .] — (1) Testator, who held a 

banker’s deposit note for £2,700, in his last illness 
two days before his death, expressed a wish to 
give £500, part of the amount, to his wife. At 
his request a friend filled up a seven days’ notice 
to the bank to withdraw the deposit, & testator 
signed it. The friend then took the notice to the 
bank. Testator afterwards signed a form of 
cheque, which was on the back of the note, “ Pay 
self or bearer £500.” The note was then handed 
to the wife. Testator died before the expiration 
of the seven days’ notice. The practice of the bank 
was, when a customer withdrew part of a sum 
which he had placed on deposit, to give him a 
fresh note for the balance : — Held : there had 
not been a valid donatio mortis causd of the £500, 
inasmuch as the cheque for that amount was not 
payable till after testator’s death. 

1 propose to deal at present with the question 
of the £500 : the authorities stand in this way. 
A gift of a banker’s deposit note with a view of 
giving the donee the whole sum secured by it 
has been held to be a good donatio mortis causd. 
A gift of a cheque upon a banker, the cheque not 
being payable during the donor’s life has been 
held to be not a good donatio mortis causd. To 
which of these two classes of decisions does the 
present case belong ? In my judgment it belongs 
to the latter class. It does not appear to me that 
the delivery of the note was made with the 
intention of giving either it or the money to the 
wife. The intention was to deliver the cheque 
& that is not a good donatio mortis causd (Fry, J.). 

(2) Testator also, shortly before liis death, gave 
to his wife two bills of exchange, which were pay- 
able to himself or order. They did not fall due 
until after his death. They had not been indorsed 
by him : — Held : there had been a valid donatio 
mortis causd of the bills. 

I am prepared to follow Veal v. Veal , No. 317, 
ante , & I hold that the two bills passed to the 
widow by way of donatio mortis causd (Fry, J.). 
— Re Mead, Austin v. Mead (1880), 15 Oh. D. 
651 ; 50 L. J. Ch. 30 ; 43 L. T. 117 ; 28 W. R. 
891. 

Annotations : — As to (1) Consd. lie Farman, Farman r. 
Smith (1887), 57 L. J. Ch. 637. Distd. Be Dillon, Duffin 
v. Duffin (1890), 44 Ch. D. 76. As to (2) Retd. Clement 
v. Cheesman (1884), 54 L. J. Ch. 158 ; Be Beaumont, 
Beaumont v. Ewbank, [1902] 1 Ch. 889. 

319. .] — A cheque payable to the 

donor or order &, without having been indorsed 


issued by savings banks under the 
regulations made by virtue of the 
powers contained in Savings-banks 
Act, 1908, are a valid subject matter 
of a donatio mortis causd. They arc 
not ordinary bank pass-books, but 
contain the terms of the contract 
between the bank & the depositor 
under which the money is deposited. — 
Be Archer, Archer v. Archer (1914), 
33 N. Z. L. It. 1464.— N.Z. 

313 vi. .] — A person earning 

a small sum per week lodged £13 in a 
savings bank in 1862, in the name of 
himself & his wife “ conjunctly & 
severally 3c the longest liver of them." 


In five years the sums deposited 
amounted to £150 the limit of principal 
allowed by the savings bank. The 
husband died in 1882, at which date, 
although occasionally small drafts 
had been made upon it, the deposit 
with interest amounted to £182. His 
wife, by his instructions, had always 
drawn upon an account in another 
bank for the household expenses. She 
had always had the savings bank pass 
book in her keeping & had made all 
the deposits after the first, & got the 
interest added. The wife & her brother 
deponed that the husband had fre- 
quently said that the money wouid 
bo hers after his death : — Held : a 


mortis causd donation had been 
constituted in favour of the wife. — 
Blyth v. Curle (1885), 12 H. (Ct. of 
Sees.) 674 ; 22 Sc. L. It. 429.— SCOT. 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (c) i. 

d. Note not transferable by delivery 
only — Note endorsed by donor .] — A man, 
in expectation of death, indorsed a 
negotiable note specially to his wife 
& delivered it to her : — field : (1) the 
wife acquired no right by the in- 
dorsement ; (2) it could not operate 
as a donatio mortis causd , the note not 
being transferable by delivery only. — 
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by him, given by the donor during his last illness, 
to his son, stands on the same footing as a pro- 
missory note or bill of exchange payable to the 
donor, or order, &, will pass to the son by way 
of donatio mortis caiAsd.— -Clement v. Cheesman 
(1884), 27 Oh. D. 631 ; 54 L. J. Oh. 158 ; 33 
W. R. 40. 

Annotation Refd. lie Beaumont, Beaumont r. Ewbank, 

[1902] 1 Ch. 889. 

ii. Brawn by Donor . 

320. Instruments drawn by donor — Contrasted 
to those payable to donor.] — A donor’s own pro- 
missory note is not the subject of a donatio mortis 
causd. 

If the donor is giving somebody else’s pro- 
missory note, he is then handing over the indicia 
of title to a species of property belonging to the 
donor. If he is handing over his own promissory 
note or cheque, particularly in the former case, 
he seems to me to be doing something quite 
different. The note, while in the donor’s hands, 
is not property ; &, by handing it to the donee, 
he is not transferring or attempting to transfer 
property, but is merely making an attempt, in 
itself imperfect, to create a general liability 
against himself, or rather against the estate. It 
may be that to deprive the exors. of the donor 
in such a case of the right to plead want of con- 
sideration is no greater interference than to compel 
them in the ordinary case to perfect an imperfect 
transfer. But it is a different interference, & its 
adoption would, I think, involve the creation of 
a new class of donatio mortis causd (Sargant, J.). 
— lie Leaper, Blythe v. Atkinson, [1016] 1 
Ch. 579 ; 85 L. .T. Ch. 614 ; 111 L. T. 1157 ; 60 

Sol. Jo. 539. 

321. Promissory note.] — (1) An absolute gift, 
to take effect immediately, cannot be considered 
as donatio mortis causd. 

(2) A cheque on a banker given in a man’s last 
illness is revoked by his death unless before 
offered for payment, & is not good as a doitatio 
mortis causd. 

(3) A promissory note in the last illness not a 
good donatio mortis causd. 

(4) [Donatio mortis causd ] does not require any 
act by the exor. to constitute a title in the donee 
.... The only doubt with regard to the case 
[Lawson v. Lawson , No. 324, post] was whether 
it was not necessary in point of form to have 
authority from the Ecclesiastical Ct. ; but I think 
the Master of the Rolls was right in not requiring 
probate (Lord Loughborough, C.). — Tate v. 
Hilbert (1793), 2 Ves. Ill ; 4 Bro. C. 0. 286 ; 
30 E. R. 548, L. C. 

Annotations : — As to (1) Refd. Walter v. Hodge (1818), 

2 Swan. 92 ; Edwards v. Jones (1836), 1 My. & Cr. 220 ; 

Stainland v. Wlllott (1852), 3 Mac. & G. 664. As to (2) 

Consd. Bromley v. Brunton (1868), 37 L. J. Ch. 902 ; 

Rolls v. Pearce (1877), 5 Ch. D. 730 ; Cotteen v. Missing 

(1815), 1 Madd. 176. As to (4) Refd. Walter v. Hodge 

(1818), 2 Swan. 92. 

322. .] — A promissory note is not good 

as a donatio mortis causd (Abbott, C.J.). — 
Holliday v. Atkinson (1826), 5 B. &. C. 501 ; 
8 Dow. & By. K. B. 163 ; 108 E. R. 187. 
Annotations : — Consd. Re Leaner, Blythe v. Atkinson, 

11916] 1 Ch. 579. Mentd. Milnos v. Dawson (1850), 5 

Exoh. 948. 


323. -.] — He Leaper, Blythe v. Atkinson, 
No. 320, ante. 

324. Bill of exchange.] — (1) Husband on his 
death-bed delivers to his wife a purse of 100 
guineas, & bids her apply it to her own use. This 
is donatio causd mortis , & a good legacy to the wife, 
& shall not go to the exors. or administrators of 
the husband, if there is sufficient to pay debts. 

(2) So likewise if the husband being ill, ut 
supra , draws a bill on his goldsmith to pay his 
wife £100 for mourning, this is a good appointment, 
More doubtful, if the money on the bill were 
received in the husband’s lifetime. — Lawson v. 
Lawson (1718), 1 P. Wms. 411 ; 24 E. R. 463. 
Annotations: — As to (1) Consd. Walter v. Hodge (1818), 
2 Swan 92 ; Edwards r. Jones (1836), 1 My. & Cr. 226. 
Refd. Ward v. Turner (1752), 2 Ves. Sen. 431 ; Gardner 
v. Parker (1818), 3 Madd. 181. As to ( 2) Apld. Snolgravo 
v. Bayly (1744), Ridg. tenyj. H. 202. Expld. Tate r. 
Hilbert (1793), 2 Ves. 111. Consd. Hewitt *. Kayo (1868), 
L. U. 6 Eq. 198. Apld. Rolls v. Pearce (1877). 46 L. J. Ch. 
791. Generally, Mentd. Carr v. Eastabrooko (1797), 3 
Ves. 561. 

325. -.] — Rolls v. Pearce, No. 335, 

326. Cheque — Not presented before death.] — 

Tate v. Hilbert, No. 321, ante. 

327. -.J — The delivery of the donor’s 
cheque on his banker, which was not presented 
before the donor’s death : — Held : not a good 
donatio mortis causd. 

When a man on his death-bed gives to another 
an instrument such as a bond, a promissory note 
or an I.O.IT., he gives a chose in action & the 
delivery of the instrument confers upon the donee 
all the rights to the chose in action arising out 
of the instrument. That is the principle on which 
Amis v. Witt , No. 311, ante, was decided. But a 
cheque is nothing more than an order to obtain 
a certain sum of money, A it makes no difference 
whether the money is at a banker’s or anywhere 
else. It is worth nothing until acted upon, & the 
authority to act upon it is withdrawn by the 
donor’s death. All the authorities decide there 
must be a complete delivery; the only case 
tending the other way is Ixiwson v. Lawson , 
No. 324, ante , but that has been explained by 
Lord Loughborough on the principle that the 
drawing of the bill was in the nature of an appoint- 
ment (Lord Romilly, M.R ). — Hewitt v. Kaye 
(1868), L. R. 6 Eq. 198 ; 37 L. J. Ch. 633 ; 32 
J. P. 776 ; 16 W. R. 835. 

Annotations : — Folld. Re. Mead, Austin v. Mead (1880). 43 
L. T. 117 ; He Beaumont, Beaumont v. Ewbank, 11902] 
1 Ch. 889. Refd. Clement v. Checsrnan (1884), 54 L. J. Ch. 
158; Re Weston, Bartholomews. Monsies, [1902] 1 Ch. 680. 

328. Nor delivered to donee.] 

Re Mercer, Drewe-Mercer v. Drewe-Meiicer 
(1889), 6 T. L. R. 95. 

329. -.] — An invalid lady with the 
help of a friend sent three cheques, each lor the 
sum of £100, made out to three different persons, 
to another friend of hers with a letter couched in 
the following terms : “ Miss D. wishes mo to send 
you the three inclosed cheques for you to keep for 
her, & in case of her death, & then see the said 
persons have the money, etc.” Miss D. died upon 
the following day. Upon an originating summons 
taken out by the exor. to ascertain whether he was 


Weldon v. Weldon (1853), 7 N. B. It. 
(2 All.) 590. — CAN. 

e. I.O.V .] — An I.O.U. oannot be 
the subject of a donatio mortis causd. 
— Duckworth v. Lee, [1899] 1 I. R. 


I 405.— IR. 

PART V. SECT. 2, SUB-SECT. 2.— 
B. (c) ii, 

321 i. Promissory note .] — The donor’s 


own promissory note cannot be the 
subject of a gift cither mortis causd 
or inter vivos . — Peden v. Gear (1921), 
64 D. L. It. 439 ; 50 O. L. R. 381.— 

CAN. 
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Sect. 2. — Property the subject of g if is mortis causu : 

Sub-sect. 2, B. (c) it., (d), (c) (/). Sect . 3 : 

Sub-sects. 1 & 2.] 

justified in paying the three sums of £100 
Held: there had been no valid donatio mortis 
causd , & the exor. was not at liberty to honour 
the cheques. 

A cheque is not the proper subject-matter of a 
donatio mortis causa (Far well, J .). — Be Davis, 
Griffith v. Davis (1002), 86 L. T. 889. 

330. Presented but not paid before death.] 

— Be Beaumont, Beaumont v. Ewbank, No. 292, 
ante . 

331. Accompanied by delivery of pass-book — 
Whether pass-book material to gift.] — The delivery 
by a donor, in his last illness, of a cheque on his 
bankers, was accompanied by a delivery of his 
bankers’ pass-book. The cheque not having 
been presented until after the donor’s death 
Held: the gift was not a good donatio mortis 
causa . 

I cannot see that the delivery of the bank pass- 
book makes any difference. It is said to amount 
to a representation by intestate that the bank 
was indebted to him in the amount stated. I am 
not sure it did amount to such representation, & 
if it did, I do not see how such a representation 
distinguishes the ease from the authorities cited 
(Bacon, V.-C.). — Be Beak’s Estate, Beak v. 
Beak (1872), L. R. 13 Eq. 489 ; 41 L. J. Ch. 470 ; 
26 L. T. 281 ; 36 J. P. 436. 

Annotations: — Folld. lie Mead, Austin r. Mead (1880), 48 

L. T. 117 ; lie Beaumont, Beaumont v. Ewbank, [1902] 

1 Ch. 889. 

332. On back of deposit note — Whether 
gift of deposit note or cheque.] — Be Mead, 
Austin v. Mead, No. 318, ante. 

333. How far material — Where gift 
of note intended.] — Be Dillon, Duffin v. Duff in, 
No. 298, ante . 

334. Dealings with cheque before death.] — 

Testator, on his deathbed, gave his wife his cheque 
for £1,000, saying, “she would want money 
before liis affairs were wound up, <fc that the gift 
was to be for her sole use, besides what she should 
receive from his estate.” The cheque being 
crossed was exchanged some days after for a 
friend’s cheque of the same amount, in favour of 
the wife. Testator stated to his friend that he 
wished to give his, the friend’s, cheque to her, & 
she received & kept it till after her husband’s 
death. Testator’s cheque was paid before his 
death, but this friend’s cheque, which was post- 
dated & also crossed, was exchanged for another, 
& was duly paid after testator’s death : — Held : 
this constituted a valid gift of the £1,000 by the 
husband to the wife, & constituted a good donatio 
mortis causd . — Bouts v . Ellis (1853), 17 Beav. 
121 ; 1 Eq. Rep. 176 ; 22 L. J. Ch. 716 ; 21 
L. T. O. S. 112 ; 17 Jur. 405 ; 1 W. R. 297 ; 
51 E. R. 978 ; affd., 4 De G. M. A G. 249, L. JJ. 

Annotations : — Distd. lie Mead, Austin v. Mead (1880), 43 

L. T. 117. Reid. Hewitt v. Kaye (1868), 37 L. J. Ch. 633. 

335. For valuable consideration.]— 

Testator, while in a foreign country, & during liis 
last illness, drew two cheques on liis London 
bankers, in favour of liis wife or her order. The 
wife, in his lifetime, discounted the cheques 
with a foreign banker. After testator’s death the 
holders presented the cheques in London, when 
payment was refuse d, on account of the drawer’s 


death. The widow thereupon refunded the 
amount she had received on the cheques out of 
testator’s estate : — Held : testator intended to 
make an immediate gift of the amount of the 
cheques, & the widow was entitled to payment of 
the amount out of testator’s estate. 

The law with reference to such cases seems to be 
in a very curious state, for according to the 
authorities, a gift of a bill of exchange or of a 
promissory note not arrived at maturity, is a 
good donatio mortis causd, but a gift of a cheque is 
not if the drawer dies before the cheque is pre- 
sented. I confess that upon principle I cannot 
see any difference between drawing a bill on a 
goldsmith & drawing a cheque on a banker. 
However, the distinction has been drawn. I 
think the whole of the judgment in Lawson v. 
Lawson , No. 324, ante , with reference to the bill 
drawn on the goldsmith, applies to this case & 
I find then, that if this had been a bill of exchange 
or a promissory note, it would have been held to bo 
a valid gift. The cheques had both been dis- 
counted by deft. & she having thus paid them away 
for valuable consideration, that made them similar 
to bills of exchange which had been discounted, 
& thus the gift was completed in testator’s life- 
time (Malins, V.-O.). — Rolls v. Pearce (1877), 
5 Ch. D. 730 ; 46 L. J. Oh. 791 ; 36 L. T. 438 ; 
25 W. R. 899. 

Annotations: — Exjpld. lie Mead, Austin v. Mead (1880), 
43 L. T. 117. Refd. He Beaumont, Beaumont v. Ewbank 
(1902), 71 L. J. Ch. 478. 

(d) Mortgage Deeds. 

336. How far valid.] — A delivery up of mtge. 
deeds does not cancel the debt ; but the delivery 
up of such deeds & of a bond given at the time of 
the mtge., for the purpose of releasing or acquiting 
the debt, in case the donor should not recover from 
the illness with which she was then afflicted is, 
it seems, an effectual donation mortis causd . — 
Hurst v. Beach (1821), 5 Madd. 351 ; 56 E. R. 
929. 

Annotations : — Mentd. Lord v. Sutcliffe (1828), 2 Sim. 273 ; 
Guy v. Sharp (1833), Coop. temp. Brough. 80 ; Thorne 
v. llookc (1841), 2 Curt. 709 ; Suisse v. Lowther (1813), 2 
Hare, 421 ; Kirk v . Eddowes (1811), 3 Hare, 509 ; Loo 
v. Pain (1844), 4 Hare, 201 ; Boch v. Callen (1848), 
ft Hare, 531 ; Sayre v. Cramp (1854), 2 W. It. 138 ; 
Thurnall v. Hayner (1856), 4 W. B. 401 ; Gordon v. 
Anderson (1858), 32 L. T. O. S. 119 ; Wilson v. O’Leary 
(187J ), L. It. 12 Eq. 525. 

337. .] — Duffield v. Elwes, No. 351, 

J)08t. 

See , generally , Mortgage. 

(e) Share Certificates. 

338. Not valid subject of gift.] — Moore v. 
Moore, No. 209, ante. 

339. .] — Be Andrews, Andrews v. 

Andrews, No. 314, ante. 

340. Though convertible into money — At 

any time.] — Be Weston, Bartholomew v. 
Menzies, No. 302, ante . 

( f ) Insurance Policies . 

341. Life insurance policy.] — Amis v. Witt, 
No. 311, ante. 

342. Document not delivered to donee,] — 

Be Hughes, No. 297, ante. 

See , generally, Insurance. 
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Sect. 3.— REQUISITES FOR VALIDITY. 

Sub-sect. 1. — Made in Contemplation op 
Death. 

343. Donor need not be in extremis.] — Hill 
v. Chapman (1789), 2 Bro. 0. 0. 012 ; '29 E. It. 
337, L. C. 

Annotation: — Consd. Waller v. Hodge (1818), 2 Swan. 02. 

344. Mere ailing state insufficient.] — Wood- 
bridge v. Spooner (1819), 3 B. <fc Aid. 233 ; 1 
Chit. 001 ; 100 E. R. 047. 

Annotations: — Mentd. Moseley v. Harford (1830), L. & 
Welsh. 176; Solly v. Hinds (1834), 4 Tyr. 305; Abbot 
v. Hendricks (1840), 2 Scott, N. R. 183 ; Brown v. 
Langley (1842), 12 L. J. C. P. 62 ; Fletcher v. Fletcher 
(1844), 4 Hare, 67 ; Hulso v. Hulse (1850), 17 C. B. 711 ; 
Stott v. Fairlamb (1883), 52 L. J. Q. 13. 420. 

345. Expectation of death — Necessity for.] — 

Cain v. Moon, No. 280, ante. 

346. .] — Tie Kirkley, Oort v. 

Watson, No. 390, post. 

347. Suicide — Invalidity of gift.]— When 

at the time a gift is made the donor contemplates 
suicide, & does in fact commit suicide shortly 
afterwards, the gift is not a valid donatio mortis 
causa. — Re Dudman, Dudman v. Dudman, [1925] 
1 Ch. 553. 

348. Proof — Explicit reference in words un- 
necessary — Surrounding circumstances material.] — 

To a bill against a widow, who was one of her 
husband’s exors., for an account of his personal 
estate, she put in an answer stating that testator, 
shortly before his death, gave her bank notes 
amounting to £000, saying they were for her own 
private use, & that he gave them to her to be at 
her own disposal, & therefore claiming them as 
her own separate property. A witness [gave the 
following account of the transaction : that 
testator first gave his wife a note -case containing 
part of the notes, saying that if anything should 
happen to him, the contents of the note-case 


were to be hers, & shortly afterwards, on the same 
day, gave her other bank notes, saying “ these 
are to be yours also,” but the witness did not state 
the amount of the notes : — Held : the wife was 
not entitled to the £000 either as a donatio mortis 
causd , or as an absolute gift by her husband to her 
separate use, the most clear & satisfactory evidence 
being necessary to establish it either as the one 
or the other. 

It is evident that, as stated by deft, in her 
answer the gift possesses none of the essential 
requisites of a donation mortis causa. It had no 
reference to death ; certainly it is not necessary 
that there should be in words a reference to death, 
circumstances may supply it ; as when a man, 
an hour before his decease, made a gift the better 
to provide for his wife : but here a person who 
had been in a situation to sell stock, returning 
without being visited by any illness at that time, 
takes bank notes out of his pocket, & gives them 
to his wife, for her own use. What is there to 
render this a donation mortis causd i Not a 
single circumstance, which characterises these 
gifts, except the traditio , occurs in this account 
(Plumer, M.R.). — Walter v. Hodge (1818), 
1 Wils. Ch. 445 ; 2 Swan. 92 ; 37 E. R. 190. 
Annotations :— Distd. Grant r. Grant (1865), 34 Beav. 623. 
Reid. Edwards i\ Jones (1835), 7 Sim. 325. Mentd. Price 
v. Price (1851), 18 L. T. O. S. 131 ; Mews v. Mews (1852), 
15 Beav. 529. Mentd. Hoyes r. Kindersley (1854), 2 
Sm. & G. 195 ; Ashworth v. Outram (1877), 5 Ch. D. 923. 

349. Onus on donee.] — Cosnahan 

Grice, No. 375, post. 


Sub-sect. 2. — Conditional on Death. 

350. General rule.] — Woodman v. Morrel 
[Morin] (1678), Freem. Oh. 32 ; 22 E. R. 1040 ; 
on appeal , Freem. Ch. 34, n., L. 0. 

351. .] — E. having by his will made a 


PART V. SECT. 3, SUB-SECT. 1. 

345 i. Expectation of death — Necessity 
for. 1 — Gifts made by testator to resp. 
during liis lifetime would not he 
avoided under Civil Code, Art. 762, 
where there was neither allegation nor 
evidence that they were made in 
expectation of death. — -A roiiambault 
r. Arcii amh ault, 11 902 J A. C. 575.— 
CAN. 

345 ii. .} — Deft.’s father, 

ninety-eight years of age, who liad 
been living in her liouHe, was taken 
suddenly ill, retired to his room & lay 
down on his bed, & while she was 
endeavouring to make him comfortable, 
ho handed her a small wallet containing 
three keys, & said, “ All the money & 
notes I have got are yours.” One 
of the keys was that of a trunk in his 
room & another of a cash box (in 
which the money & notes wore) in 
the trunk. There was evidence that 
he had a foreboding that it would ho 
his last illness, & that he intended to 
give his property to deft. She 
retained the keys until his death :— 
Held : there was a good donatio mortis 
causd . — Charlton v. Brooke (1903), 
23 C. L. T. 286 ; 6 O. L. It. 87 ; 2 
O. \V. It. 684.— CAN. 

345 iii. .1 — One of the 

characteristics of donatio mortis causd 
is that it must bo made in the prospect 
of death. — Morris v. Riddick (1867), 
5 Maoph. (Ct. of Sess.) 1036 ; 39 

Sc. Jur. 630.— SCOT. 

345 j Vt .] — Rose v. 

Cameron's Executor (1901), 3 F. 


(Ct. of Sess.) 337 ; 38 Sc. L. It. 247 ; 
8 S. L. T. 353.— SCOT. 

345 v. -.] — To uphold a 

donatio mortis causd the jury must he 
satisfied that the donor intended, in 
contemplation of death, from his 
then illness, to confer the property. — 
Carter v. Kelly (1882), 6 Nfld. L. R. 
370.— NFLD. 


f. Suicide.] — A., 
few dayB before liis death, & while 
in good health, handed to F. a box 
with a letter addressed to deft., & 
requested F. to forward the box to 
deft. ” in case anything Bhould 
happen ” to 1 dm, A. The box con- 
tained a number of debentures & other 
valuables labelled for different porsonB, 
& also a will insufficiently executed, 
disposing of the same articles in sub- 
stantial accordance with the labelling 
of thorn. A. a few days afterwards 
committed suicide. After his death, 
F. delivered the box to deft. ; — Held : 
tills did not constitute a valid donatio 
mortis causd. — Earle v. Boihford 
(1883), 23 N. 13. R. 407.— CAN. 

g, .] — F., the 

owner of securities & money, handed 
them to a friend, to be given to P. 
in the event of F.’s death. 1. died 
within a few days in circumstances 
which pointed to suicide : — Held : the 
attempted gift was not a valid donatio 
mortis causd. — Re Fanning, 119231 3 
D. L. R. 925 ; 53 O. L. R. 86.— CAN. 


jj — . J ___ AdVEW f , 

Belfast Banking Co., 1189GJ i 
I. R. 204.— IR. 


349 i. Proof — Onus on donee .] — 
McClellan t>. McClellan (1911), 
20 l). W. It. 673 ; 3 O. VV. N. 388 ; 25 
O. L. It. 214.— CAN. 

k. Necessity for corroboration.] 

— Deceased, when on her doath-bed. 
no one else being present, handed 
to her sister a sum of money saying 
*‘ This is for you, I want you to keep 
it as I have willed you nothing ” : — 
Held : the gift was a donatio mortis 
causd but, under Evidence Act, R. S. 
(1900), c. 103, 8 . 35, must fail for 
want of corroboration. — M cGuire i\ 
McGuire (1917), 50 N. S. It. 477 ; 33 
1 ). L. R. 103.— CAN. 
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350 i. General rule.] — Whore a donor 
executes a deed of gift in contemplation 
of death, the law implies a condition 
that the subject of the gift is to be 
returned in the event of the donor’s 
recovery. — Anning v. Anning (1800), 
21 N. S. W. Eq. 13 ; 16 N. S. W. W. N. 
147.— AUS. 

350 ii. .] — One of the cha- 

racteristics of donatio mortis causd is 
that it takes effect only in the event of 
death occurring from the then existing 
illness, otherwise it falls to be returned. 
— Morris v . Riddick (1867), 5 Macph. 
(Ct. of Sess.) 1036 ; 39 Sc. Jur. 630. — 
SCOT. 


1. Condition for return of se- 
curities.] — A testator, having agreed 
to sell part of hiB real estate, had 
taken the vendee's note for 9900, 
being the interest accrued due on the 
purchase money. This note & the 
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*S cd. 3. -Requisites for validity: Sub-sects. 2 <L* 

certain provision for his daughter, an only child 
with whom he had been offended on account of a 
clandestine marriage, but was reconciled to her 
& her husband, declared to a common friend his 
purpose to make a further provision for his 
daughter. Being on his death bed, <fc unable to 
write, he was urged by that friend to make a gift 
to his daughter of certain moneys secured by 
mtge. & bond, & expressly assented to that pro- 
posal. In the evening of the same day, being then 
unable to speak, he was reminded by the same 
friend of the transaction of the morning, & the 
deeds of mtge. & bond securing the moneys, being 
produced, he was informed that it was necessary 
to confirm the gift by a delivery of the deeds ; 
& the friend proposed with the father’s permission, 
to hand over the deeds to his daughter. Upon this 
proposal, the father made an inclination of his 
head, & the friend then handed the deeds across 
the bed where the father was lying, to the daughter 
on the opposite side ; whereupon the father 
placed the hand of the daughter upon the deeds, 
& pressed it with his own hand for some minutes, & 
appeared satisfied with what he had done. The 
deeds in question consisted of a conveyance in fee 
of lands to secure £2,927, with the usual covenant 
for payment of the money lent, & bond by way 
of collateral security, & an assignment of a mtge. 
debt of £30,000, & of a judgment for that sum 
recovered on a bond with a conveyance of the 
land, & the usual covenant for payment of the 
money : — Held : this was a valid donatio mortis 
causa ; the property in the deeds & the right to 
recover the money secured by them, passed by the 
delivery followed by the death of the donor, & 
the real & personal representatives of the donor 
were trustees for the donee, to make the gift 
effectual. 

Nothing can be more clear than that this donatio 
mortis causa must be a gift made by a donor in 
contemplation of the conceived approach of death, 
that the title is not complete till he is actually 
dead (Lord Eldon, 0.). — Duffield v. Elwes 
(1827), I Bli. N. S. 497 ; 4 E. B. 959 ; sub novn. 
Duffield v. Hicks, 1 Dow. & Cl. 1 , H. L. 

Annotations: — Consd. Staniland v. Willett (1852), 3 Mac. 
Sc G. 064 ; Veal v. Veal (1859), 27 Bcav. 303 ; lie Richard - 
Hon, Shillito v. Hobson (1885), 53 L. T. 746 ; Re Dillon, 
Puffin r. Duffln (1890), 44 Ch. 1). 76. Expld. lie Beaumont, 
Beaumont r. Ewbank, 11902] 1 Ch. 889. Reid. Re. 
Patterson, Mitchell v. Smith (1864), 4 New Rep. 131 ; Rc 
Mead, Austin r. Mead (1880), 43 L. T. 117 ; Re Wftsser- 
borg, Union of London & Smiths Bank v. Wasserberg, 
119151 1 Ch. 195 ; Re Lee, Treasury Solicitor v. Parrott 
(1918), 87 L. J. Ch. 594. Mentd. Duffield v. Duffield 
(1829), 1 Dow. &CI. 395. 

352. -.] — Cain v. Moon, No. 28(3, ante. 

353. Condition may be presumed.] — G ardner 
v . Parker, No. 307, ante. 

354. Rebuttable presumption.] — The 

obligee in a bond, gave it to her niece, & after- 
wards, in her last illness & five days before her 
death, signed a memorandum, purporting to be 


an immediate & absolute assignment of the bond 
to her : — Held : the transaction could not be 
considered as a donatio mortis causd , as there was 
no evidence to show at what time or under what 
circumstances the bond first came into the niece’s 
possession, & as the assignment was immediate 
& unconditional. 

In order to constitute a donatio mortis causd , the 
circumstances must be such as to show that the 
donor intended the gift to take effect if he should 
die shortly afterwards, but that, if he should 
recover, the thing should be restored to him. 
When, however, we look at the memorandum 
in this case, which was intended to have the effect 
of making pltf.’s possession of the bonds more 
secure, we find that words more absolute, un- 
qualified & unconditional could hardly have been 
used ; &, therefore, if there had been nothing 
but the memorandum in this case, it would have 
been totally impossible to hold that the gift was 
a donatio mortis causd (Shad well, V.-C.). — 
Edwards v. Jones (1835), 7 Sim. 325 ; 4 L. J. Oh. 
103 5 58 E. K. 862 ; affd. (1830), 1 My. & Or. 220, 
L. 0. 

Annotations .—Reid. Staniland r. Willott (1852), 3 Mac. & G. 
664. Mentd. Boatson v. Beateon (1841), 12 Sim. 281 ; 
M’Fadden v. Jenkyns (1842), 1 Hare, 458; Meek v. 
Kettlewell (1843), 1 Ph. 34 2 ; Ward v. Anri land (1845), 
8 Beav. 201 ; Kekewichr. Manning (1851), 1 De G. M. & G. 
176; Price r. Price (1851), 14 Beav. 598 ; Bridge v. 
Bridge (1852), 16 Beav. 315 ; Donaldson v. Donaldson 
(1854), Kay, 711 ; Voyle v. HugheB (1854), 2 Sm. & G. 
18 ; Pownall v. Anderson (1856), 2 ,7ur. N. S. 857 ; Moore 
r. Moore (1874), L. R. 18 Eq. 474 ; Re Richardson. Shillito 
v. Hobson (1885), 30 fJh. D. 396 ; Re Shield, Pethy bridge 
v. Burrow (1885), 53 L. T. 5. 

355. Recovery of donor from Illness — Suffi- 
ciently to resettle estate — Effect on gift.] — Maple- 
toft V. MArLETOFT & Clerk (1708), Gilb. Ch. 8 ; 
25 E. B. 6, L. 0. 

356. Death from subsequent illness — Gift 
does not operate.] — Pltf. being possessed of shares 
in a public co., when in a state of extreme sickness 
transferred the shares into the name of deft. ; 
pltf. being recovered from his sickness, but having 
subsequently become lunatic, a bill was filed in his 
name by his committee, to have deft, declared a 
trustee of the shares : — Held : as pltf. had survived 
the sickness during which the transfer was made, 
the gift could not operate as a donatio mortis 
causd y & it appearing tiiat the gift had been 
received by deft, upon the distinct understanding 
that it was to be absolute only in the event of 
the death of pltf., deft, must be considered as 
trustee of the shares for pltf.— Staniland v. 
Willott (1852), 3 Mac. & G. 004 ; 42 E. B. 410 ; 
sub nom. Stainland v. Willott, 18 L. T. O. S. 
338, L. 0. 

Annotation : — Reid, lie Hughes (1888), 59 L. T. 58G. 


Sub -sect. 3. — Delivery. 

A. In General . 

357. Necessity for delivery.] — Ashton 


papers relating to the sale testator 
had been frequently heard to say he 
intended to give to Ids son, who was 
named as an exor. of Ids will. Shortly 
before his death. Sc in anticipation of 
it, he desired the case containing his 
papers to be brought to him, 8c from 
them directed certain notes to be 
selected, & delivered them to his wife 
for her own use ; the rest of the papers, 


including the note for 1900, Sc the 
papers relating to the sale, together 
with several notes & documents 
including his will, testator handed to 
his son, with a direction that if ho 
recovered they were to be brought 
back ; but in the event of his death 
then that he (the son) should keep 
them ; — Held : not a good donatio 
mortis causd of any of the securities, — 


Blain r. Terryberry (1862), 9 Gr. 
286. — CAN. 


PART V. SECT. 8, SUB-SECT. 8.— A. 

857 I. Necessity for delivery .] — A 
donatio mortis causd by deed of gift 
requires delivery to the donee of the 
subject matter of the gift to make it 
effectual. — Anning v. Anning (1800), 
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Dawson & Vincent (1725), 2 Ooll. 363, n. ; 
Oas. temp. King, 14 ; 25 E. R. 106, L. C. 

858. -.] — Miller v. Miller, No. 404 ,post. 

350. -.] — To constitute a donatio mortis 

causd there must be a transfer of the thing itself 
immediately. — Hungerford v. Wintor (1730), 
Amb. 839 ; 27 E. R. 525, I* 0. 

Annotation: — Mentd. Northumberland v. Egremont (17G8), 

Amb. 657. 

360. -.] — M. shortly before her death told 
her servant that she had put in the drawer where 
her will was laid a purse with fifty guineas in it, 
which, when she was dead she desired her servant 
to take & give to deft. : — Held : the gift was void. 
It could not operate as a donatio mortis causd 
because there was no delivery, nor as a nuncupative 
will, the requisites of the statute not having been 
complied with.— Hardy v . Baker (1738), West 
temp. Hard. 519 ; 25 E. R. 1003, L. C. 

361. .] — Ward v. Turner, No. 372, post. 

362. .] — Qu. : whether a gift of a chattel, 

not in the possession of the donor at the time of 
making the gift, will so pass the property therein, 
as to entitle the donee, who has never obtained 
possession, to maintain trover against the exor. 
of the donor. If A. on his death-bed, desire B. 
to call at a certain place, &; fetch away a watch, 
adding, “ that he will then make her a present 
of it,” but no possession is resumed by A. & no 
delivery made to B. Qu. : if this would be good 
as a donatio mortis causd. — Spratley v. Wilson 
(1815), Holt, N. P. 10, N. P. 

A?uu>tation Re!d. Dunn v. Markham (1816), 2 Marsh. 

532* 

363. & continuing possession.] — In order 
to constitute a good donatio mortis causd, there 
must be an absolute & unconditional delivery of 
possession to the donee, or to a third person in 
trust for him, which possession must continue, 
uninterrupted, to the time of the donor’s death. 

A. believing himself to be on his death-bed, desired 

B. to fetch from a chest adjoining his bed-room 
three parcels, containing India bonds, bank 
notes, & guineas, to the amount of £3,830, which 
were counted over on the bed, & then sealed up, 
directed to 0. & D., D. being A.’s natural daughter, 
by 0., & returned to the chest, the key of which A. 
kept in his possession, till his death, six months 
afterwards ; A. requesting B. to see the property 
delivered to 0. & D. at his decease, <fc observing 
that it ought to be made up to £4,000. That 


addition was never made, but on the same day 
with the above transaction, A. made a codicil 
to his will, by which he gave O. & D. £4,000 : — 
Held : the jury were warranted in finding that A. 
intended the gift, supposing there had been a good 
legal delivery, to be absolute & unconditional ; 
but A. having only expressed his intention in 
favour of C. & D. & having never parted with the 
possession, there had not been such a delivery as 
to constitute a good donatio mortis causd . — 
Bunn v. Markham (1816), 7 Taunt. 224 ; 2 
Marsh. 532 ; Holt, N. P. 352 ; 129 E. Ii. 90. 
Annotations : — Consd. Irons v. Smallpiece (1819), 2 B. & Aid. 

551 ; Re Wasserberg, Union of London Sc Smiths Bank 

r. Wasserberg, [1915] 1 Ch. 195. Retd. Hills «. Hills 

(1841), 10 L. J. Ex. 440 ; Powell v . Hollicar (1858), 26 

Beav. 261 : Cochrane v. Moore (1890), 25 Q. B. D. 57 ; Re 

Hawkins, Watts v. Nash, [1924] 2 Ch. 47. 

364. .] — Irons v. Smallpiece, No. 3, ante. 

365. -.] — Farquiiarson v. Cave, No. 370, 
post. 

366. -.] — Cain v. Moon, No. 286, ante. 

Effect of redelivery to donor.] — See Sub -sect. 3, 
B., post . 

387. Imperfect or inchoate delivery — How far 
effectual.] — Re Wasserberg, Union op London 
& Smiths Bank, Ltd. v. Wasserberg, No. 378, 
post. 

368. Intention accompanying delivery — Materi- 
ality of — Intention to make gift necessary.] — 

Ashton v . Dawson & Vincent (1725), 2 Ooll. 
363, n. ; Cas. temp. King, 14 ; 25 E. R. 196, L. C. 

369. .] — The short point was — 

whether the words which, on pltf.’s evidence, 
testator used when he handed over the parcel 
containing the property which was the subject- 
matter of the donatio mortis causd were sufficient 
to constitute a good donatio mortis causd (Cotton, 
L. J. ). 

There was no expression by him which showed 
that he intended to give her what was in the parcel. 
Testator did not consider that that was the effect 
of his words, nor did pltf., because she put the 
parcel in his bookcase, & when she put it on the 
chair he looked angry, apparently thinking that 
she was not taking sufficient care of it. But 
the parcel contained a letter which pltf. relied on 
as making the words used by testator sufficient, 
but that letter, not being signed & not being 
operative as a will, could not be relied upon by 
pltf., as it was not shown to her by testator & was 
never seen by her until after his death (Cotton, 


21 N. S. W. Eq. 13 ; 16 N. S. W. W. N. 
147.— AUS. 


357 ii. - ] — An oral gift of personal 

chattels does not confer any property 
on the donee, if there be no actual 
delivery to him. — Travis v. Travis 
(1886), 12 A. R. 438.— CAN. 


357 ill. . ] — Delivery is an essential 

requisite to a donatio mortis causd . — 
McKinnon v. McKinnon (1895), 28 
N. S. R. 189.— CAN. 


357 iv. .] — Deceased left a letter 

direoted to his solictor, asking that 
certain chattels be given to the parties 
designated & that a cheque he had 
drawn be given to the payee : — Held : 
these dispositions could only be 
supported as donationes mortis causd, 8c 
as there was neither actual nor con- 
structive delivery they must fail. — 
Re Aldridge's Estate (1915), 32 
W. L. R. 748.— CAN. 

, 357 y. .] — Where a man on his 

death -hod gave to a friend a cheque 


for the whole amount to his credit in 
a savings-bank account 8c also the 
bank pass-book, which were presented 
to the bank by the payee after the 
death of the drawer, the bank having 
no notice of the death, it was held, 
that the handing over of the cheque & 
the book constituted a good donatio 
mortis causd. — Kendrick v. Dominion 
Bank & Bownas (1920), 47 O. L. R. 
372 ; 18 0. W. N. 138. — CAN. 

357 vi. .] — Deceased a little timo 

before death made a will. She directed 
that certain bonds should go to her 
husband. A few days after this she 
signed a letter to the bank as follows : 
“Plcaso turn over my bonds to my 
husband." Deceased’s will was in- 
valid. The husband claimed the 
bonds as a donatio mortis causd, or 
alternatively as a gift inter vivos: — 
Held : the gift was invalid since there 
had been no delivery of the bonds, 
which was necessary to a valid gift 
of each kind. — Phinn v. Glover 
(1922), 63 D. L. R. 523.— CAN. 


357 vii. . ] — It is essential to the 

validity of a donatio mortis causd , 
that the money, or the subject of the 
gift, should be actually handed over 
at the time. — Thompson v. Heffernan 
(1843), 4 Dr. & War. 285.— IR. 

357 viii. .1 — There must bo a 

delivery of & parting with possession 
8c dominion over the subject matter of 
the gift in the lifetime of the donor to 
constitute a donatio mortis causd . — 
Hughes v. Winser (1882), 6 Nfld. L. R. 
461.— NFLD. 

357 ix. .1 — Curtis v. Emerson 

(1888), 7 Nfld. L. R. 365.— NFLD. 

357 x. .]— Leahy v. O'Keefe 

(Administrator of Leahy) (1891), 
7 Nfld. L. R. 527.— NFLD. 

357 xi. .] — According to the law 

of Scotland one of the charaetertistics 
of donatio mortis causd is that there 
must be delivery. — Morris v. Riddick 
(1887), 5 Macph. (Ct. of Bess.) 1036 i 
39 Sc. Jur. 630. — SCOT. 
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Gifts. 


Sect . 3 . — Requisites for validity: Sub-sect. 3. A. 

&B.] 

L. J. ). — Wildish r. Fowler (1890), 6 T. L. IX. 422, 
O. A. ; affd . (1892), 8 T. L. It. 457, H. L. 


370. Attempt to evade legacy duty.] 

— A person having some Dutch bonds A the title- 
deeds of certain estates which he kept in a box 
delivered the key of the box to J., in whoso house 
he lived & with whom he was on terms of intimacy, 
& told a third person that the contents of the box 
belonged to J. He, however, kept possession of 
the box, directing .1 . to open it for him from time 
to time as occasions required, lie also received 
the dividends due on the bonds. A few weeks 
before his death, being in Ids eightieth year & 
infirm in health, he directed his nurse to deliver the 
box to .7., which she accordingly did, & J. kept the 
box till his death. Upon the box being subse- 
quently opened the envelope in which the bonds 
were contained was found to be addressed, in the 
handwriting of the deceased, to the wife <fc sisters 
of J., with a direction that it was to be delivered 
“ unopened ; ” A: attached to the envelope was 
a letter addressed, by the deceased to the same 
persons, stating the shares in which each was to 
have the benefit of the bonds, stating also, by 
way of postscript, to J., that the writer took this 
course solely to evade the legacy duty, & that he 
recommended perfect silence ‘on the subject. 
The transaction amounts neither to a gift inter 
vivos , nor to a donatio mortis causa in favour of the 
wife & sisters of .7 . 


I had some doubt at first whether the transaction 
might not be considered to amount to a donatio 
mortis causa , but, to arrive at that conclusion 

1 must be satisfied that there was a complete 
delivery in such circumstances as the law requires 
for that purpose. A mere delivery to an agent 
in the character of agent for the giver would 
amount to notliing. It must, be a delivery to the 
legatee, or someone for the legatee (Knight 
Bruce, V.-0.). — Far quh arson v. (Jave (1840), 

2 Coll. 350 ; 15 L. J. Cli. 137 ; 0 J,. T. O. 8. 363 ; 
10 .7 ur. 03 ; 03 E. U. 708. 

Anruttation s : — Refd. Powell r. Hellicor (1 80 S). 26 Beav. 201 : 
Moore r. Moore (1871), L. R. 18 Eq. 474 ; lie Wasser- 
Fui<m of London & Smiths Bank r. Wasserberg, 
i^De G 1 l**? 611 ^' r ‘ Mantling (1851), 

371. Intention to make disposition 

by will.]— -An old lady, shortly before her death 
A in anticipation thereof, expressed a desire to 
give all her property to deft, upon certain con- 
ditions, A directed him to record her wishes in 
writing, which he did. The document purported 
to give to deft, all the property she might, have at 
her death, subject to his settling up her affairs, 
seeing to her burial, & making certain specified 
payments to named charities. She then delivered 
to deft, a deposit note & share certificates, saying, 
Take charge of them. If 1 get better you will 
bring tliem back ; if not, you will know what to 
do with them.” She subsequently told him where 
to find some gold & notes, but gave him no further 
directions as to them : — Held : looking at the 
transactions as a whole, the intention of tlie 
deceased was that tlie specific articles should be 
dealt with simply as part of the property which 


she meant to dispose of as from her death & over 
which she meant to reserve dominion during 
her life ; consequently there was no valid donatio 
mortis coma. — Treasury Solicitor v. Lewis, 
[1900] 2 Ch. 812 ; 09 L. J. Ch. 833 ; 83 L. T. 139 ; 
sub vom. Re Dash, Treasury Solicitor r. Lewis, 
18 W. It. 094 ; 10 T. L. K. 559. 

Annotations : — Refd. lie Johnson, Sandy v. Reilly (1905), 
41) Sol. Jo. 314; lie WasHcrberg, Union of London X' 
Smiths Bank v. Wasserberg, [1915 J 1 Ch. 195. 


R. What Amounts to Delivery. 

372. Where no physical delivery — Sufficiency.] 

— In the case donationum mortis cans ft, an actual 
delivery is indispensable to vest the property, if 
the subject-matter is capable of delivery. If it be 
not so, there must be a delivery of wliat is equiva- 
lent to it at law. In the case of stock, etc., 
delivery of tlie receipts, etc., not sufficient to 
constitute such a gift, though strong evidence of 
the intent-. Formerly, there could be no action 
at law on a bond without a profert. — WARD r. 
Turner (1752), 1 Dick. 170 ; 2 Yes. Sen. 431 ; 21 
K. It. 234, L. 0. 

Annotations : — Consd. Bunn r. Markham (181G), 7 Taunt. 
224 ; Walter v. Hodge (1818), 2 Swan. 92; Dufliold v. 
Elwes (1827), 1 Bli. N. S. 497 ; lie Hareourt, Danby r. 
Tucker (1883), 31 W. R. 578. Refd. Tate v. Hilbert 
(1793), 4 Bro. C. C. 28G ; Moore v. Darton (1851), 20 
L. J. Ch. 62G ; Veal i\ Veal (1859), 27 Beav. 303 ; Johnson 
v. Steal* (1863), 33 L. J. C. P. 130 ; Moore v. Moore (1874), 
L. R. 18 Eq. 474 ; Hudson r. Spencer, [1910] 2 Ch. 285 ; 
Dublin City Distillery v. Doherty, 11914] A. C. 823 ; lie 
Wasserberg, Union of London & Smiths Bank v. Wasser* 
berg, 1 191 5 J 1 Ch. 195 ; Wrightson v. McArthur & 
Hutchisons (1919), Ltd., 11921] 2 K. B. 807 ; lie Hawkins, 
Watts v. NaRh, 11924] 2 Ch. 47. Mentd. Fletcher v. 
Fletcher (1814), 4 Hare, G7. 

373. Symbolic delivery — Parcels inscribed 

with names of intended donees.] — Bunn v. Mark- 
ham, No. 303, ante. 

374. Delivery of key — Of receptacle containing 
securities.] — Jones v. Selby (1710), Free. Ch. 300 ; 
2 Eq. Cas. Abr. 573 ; 24 E. R. 143. 

Annotations: — Consd. Snelgrave v. Bayly (1744), Ridg. 

temp. H. 202 ; Ward v. Turner (1752), 1 Dick. 170 ; 
Hudson v. Spencer, 1 1910] 2 Ch. 285 ; lie Wasserberg, 
Union of London & Smiths Bank v. Wasserberg, [19151 
1 Ch. 195. Refd. Downes r. Townsend (1755), Amh. 280 ; 
Downing v. Bagnall (1755), Ami). 818; Gardner r. 
Parker (1818), 3 Madd. 184 ; lie Mustapha, Mustaplia r. 
Wedlake (1891), 8 T. L. It, 160 ; Wrightson v. McArthur 
& Hutchisons (1919), Ltd., [1921] 2 K. B. 807. 

375. .] — (1) To constitute a donatio 

mortis causa , the evidence must be clear that the 
donor gave it in contemplation of death. 

(2) The burthen of proof is necessarily on the 
donee, as in the first place, so many opportunities, 
<fc such strong temptations, present themselves to 
unscrupulous persons to pretend deathbed dona- 
tions, that there is always danger of having an 
entirely fabricated case set up ; <te, secondly, 
wit!) out any imputation of fraudulent contrivance, 
it is so easy to mistake the meaning of a person 
languisldng in mortal illness, & by a slight change 
of words, to convert the expressions of intended 
benefit into an actual gift of property ; & no case 
of tliis description ought to prevail, unless it is 
supported by evidence of the clearest & most 
unequivocal character. 

(3) A person having a considerable amount of 
banknotes concealed in her stays, being on her 


PART V. SECT. 3, SUB-SECT. 3. — B. 

374 i. Delivery of key — Of receptacle 
containing securities.) — The delivery 
of the key of a chest containing money, 
with the expression, “ All the money 


in that chest I give to you,” is not 
sufficient to constitute a donatio 
mortis cauad. — Re Hartman’s Estate 
(1856), 2 Thom. 62.— CAN. 

374 ii. .] — Young v. 

Derenzy (1879), 26 Gr. 509.— CAN. 


374 iii. .] — Hall v. Hall 

(1891), 20 O. R. 684 ; 19 A. R. 292.— 

CAN. 

374 iv. .] — Walker v. 

Foster (1900), 30 H. C. R. 299.— 

CAN. 
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deathbed, took the stays & said to G., her cousin, 
who was standing by her bedside, that “ she was 
longing to give her these ” ; at the same time 
holding the stays in her hands. G. i-ook them, 

6 put them at the foot of the bed ; but on 
deceased saying, “ Don’t leave them, take them, 
keep them, & take care of them ” ; G. asked for 
the key of a box in the room belonging to deceased, 
which deceased handed to her ; <te thereupon G. 
locked them up in the box. Immediately after 
deceased’s death, G. ripped up the stays, took out 
the bank notes, & replaced the stays in the box. 
She also took away a watch & several trinkets 
belonging to deceased from deceased’s house, of 
which she gave no immediate account, nor did she 
mention the amount she had found in the stays : — 
Held : having regard to the looseness of the alleged 
expressions used by deceased when she handed the 
stays to G., of which the evidence itself was un- 
satisfactory, coupled with the conduct of G. in 
taking other property of deceased, the circum- 
stances could not be considered to be such a 
delivery as constituted a donatio mortis causa. — 
Oosnahan v . Grice (1802), 15 Moo. P. V. G. 215 ; 

7 L. T. 82 ; 15 E. K. 470, P. 0. 

Annotation: — As to (l) Reid. Wildish r. Fowler (181)0), G 
T. L. It. 422. 

376. .] — T. in his last illness showed 

a deposit note to Ins daughter, pltf. & told her in 
effect that it was to belong to her in the event 
of his death. Pltf. took the note, <fc by her father’s 
directions placed it for safe custody in a cash-box 
which was kept in her father’s bedroom, but of 
which she had the key, <& to which she had resort 
for household purposes : — Held : this was a good 
donatio mortis causa.— Re Taylor, Taylor v. 
Taylor (1887), 50 L. J. Oh. 597. 

Annotations : — Reid. lie Forman, Forman v. Smith (1887), 
57 L. J. Ch. 037 Wildish t\ Fowler (1888), 5 T. L. K. 
113 ; Re Wasserberg, Union of London & Smiths Bank 
v. Wasserberg, [1915] 1 Ch. 105. 

377. -.] — The intention of the father 
had always been that his children should live 
together & that the money should be divided 
between them. The evidence showed that he was 
not unconscious at the time the alleged gift 
was made. 1 am bound judicially to lind that 
there was a valid donatio mortis causa, but no 
donatio mortis causa of furniture. It has been 
argued that there was no delivery of bonds, such 
as to make it in law a valid donatio mortis causa. 
The keys that were given were those of the ward- 
robe, which contained the key of the safe, & 
there must be judgment for pltf. (Mathew, .1.). — 
Re Mustapha, Mustapha v. Wedlake (1891), 

8 T. L. R. 160 ; 36 Sol. Jo. 125. 

Annotations : — Refd. Re Wasserberg, Union of London & 
Smiths Bank v. Wasserberg, [1915] 1 Ch. 195 ; Wrightson 
v. McArthur & Hutchisons (1919), Ltd., [1921] 2 K. B. 
807. 

378. -.] — An inchoate or imperfect 
delivery of chattels may be sufficient for effectua- 
ting a donatio mortis causd. There is no dis- 
tinction for this purpose between chattels & 


choses in action. Testator, who was about to 
undergo a serious operation, was possessed of 
certain bonds to bearer in the custody of his bank 
which ho was desirous to give to his wife in the 
event of Ins death, lie visited his bank & put 
the bonds in a sealed parcel, lie discussed the 
matter with the assistant manager, to whom he 
ultimately expressed his intention of putting his 
wife’s name on the outside of the parcel & locking 
it up in his locked box, so that when his exors. 
opened it they would hand over the parcel to her. 
This he did in the presence of his wife who had 
followed him to the bank, A left the locked box 
with the bank, still, however, retaining the key, 
which he showed to his wife in order that she 
might recognise it, & he also gave her a list of 
bonds & told her to keep it safely. They left the 
bank together, & when they reached their home 
testator gave to his wife the bunch of keys con- 
taining the key of the locked box, & told her to 
lock them up with the list of bonds. Accordingly 
she, under his direction, locked both the list & 
the bunch of keys in a drawer in her own room, 
of which she had & always kept the key. The same 
day testator went to a nursing home, where he 
shortly afterwards died : — Held : the delivery 
of the key transferring to the wife a partial 
dominion over, or part of the means of getting at, 
the bonds, though not a sufficient delivery to 
support a gift inter vivos, was, in the circumstances, 
a sufficient delivery to effectuate a donatio mortis 
causd. — Re Wasserberg, Union of London & 
Smiths Bank, Ltd. v. Wasserberg, [1915| 
1 Ch. 195 ; 81 L. .1. Ch. 214 ; 112 L. T. 242 ; 59 
Sol. Jo. 170. 

Annotations: — Consd. Re Hawkins, Watts v. Nash, 11924] 

2 Ch. 47. Refd. lie Stoneham, Stoneham r. Stoneham, 

[1919] 1 Ch. 149. 

379. Delivery of receptacle containing securities 
— Retention of key by donor.] — Testatrix shortly 
prior to her decease had entrusted a parcel con- 
taining a box to the care of a friend, & had requested 
this friend to carry out her instructions. At- a 
subsequent interview testatrix drew the friend’s 
attention to a small key with a label attached 
thereto, saying, “ If 1 die, that will bo sent to 
you.” On the day of testatrix’s death the key 
with the label was received by the friend, & the 
box was found to contain share certificates 
valuables, with a paper giving directions as to the 
box to be given : — Held : inasmuch as testatrix 
had retained the key, she had not parted with her 
dominion over the property contained in the box, 
& consequently the handing over of the box did 
not constitute a valid donatio mortis causd. — 
Re Johnson, Sandy v. Reilly (1905), 92 L. T. 
357 ; 49 Sol. Jo. 314. 

Annotations: — Refd. Re Wasserberg, Union of London & 

Smiths Bank v. Wasserberg:, [1915] 1 Ch. 195. Mentd. He 

Craven, Crowdson v. Craven (1908), 24 T. L. R. 750. 

380. Transfer of subject-matter — From one 
receptacle to another — Both under donor’s control.] 

— A gift of money due on a mtge. & a bond by 
testator some time before his death to a daughter 


379 i. Delivery of receptacle containing 
securities — Retention of key by donor .] — 
A testator, who was suffering: from an 
incurable disease, went to stay with 
his married daughter, one of the defts., 
& was tended & nursod by her, & was 
afterwards joined by his wife, who 
remained with him until his death 
which took place shortly after. Nearly 
three months after he had been at 
deft, 's house, another daughter asked 
him to give deft, the price of a piano, 
when ho said ho would not do that. 


but pointing to a box in which ho 
kept some money & promissory notes, & 
which ho kept locked, retaining the 
key, said it was deft.’s to do what she 
liked with, & that there was sufficient 
for all. No change was made in the 
possession of the box & its contents, 
it continuing in his possession up to 
the time of his death, he taking what 
money he required for his own uso & 
for presont-s to his wife & daughters, 
deft, at his request sometimes taking 
out money for him for Buch purposes. 


The notes wore never otherwise alluded 
to : — Held : neither a good donat io mortis 
causd nor gift inter vivos to deft, was 
shown. — Brown i\ Davy (1889), 18 
O. R. 559.— CAN. 

379 ii. .] — Re Mulroy, 

M‘ Andrew r. Mulroy, [1924] 1 1. It. 

98— IR. 

m. - — - — For safe keeping.] — A 
person on his death -bed handed to his 
wife $2,000 in bonds & $1,550 in 
cash, telling her to “ take them & piw 
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Feci. 3. — Requisites for validity: Sub-sect, 3, B, <i’ 
C, Sects. 4 <fc 5.1 

not sustained upon the circumstances ; merely 
a change of the securities from one drawer of a 
bureau to another by the wife of testator by his 
direction ; the fact & the declared purpose proved 
only by the examination of the daughter, claiming 
the benefit, & the widow, discharging herself, as 
extrix. by payments under the gift. Qu. : 
whether the interest in money due upon a mtge. or 
bond passes by a mere delivery of the security as 
a gift inter vivos . — Bryson v. Bkownriog (1803), 
0 Ves. 1 ; 32 E. 11. 490. 

381. Resumption of control by donor — After 
delivery to donee.] — To give effect to a donatio 
mortis causa , deceased must, at the time of the 
supposed gift, part with all dominion over them. — 
Hawkins v. Blewitt (1798), 2 Esp. 063, N. P. 
Annotations: — Reid. Treasury Solicitor t\ Lewis, 11900] 

2 Ch. 812 ; lie Johnson. Sandy v. Reilly (1905), 92 L. T. 
357 ; lie Wasserberg, Union of London & Smiths Bank 
r. W tuner bore, [1915J 1 Uh. 195. 

382. -.] — Testator some months before 
his death, but being sick of the disease which 
afterwards destroyed him, deposited a box with a 
party whom he desired to take care of it, as it 
contained money for herself & her sister, with 
directions how she was to obtain possession of the 
key, the box being locked, after his death, but 
adding that he would want to have the box every 
three months whilst he lived. Prior to testator’s 
decease, the box was twice delivered up to, <fc 
as often redelivered by, testator : — Held : pltf. 
was not entitled to the box or its contents. — 
Keddel v. Dobree (1839), 10 Sim. 244 ; 59 E. K. 
607 ; sub nom. Riddell v, Dobree, 3 Jur. 722. 
Annotations : — Reid. Powell r. Hellicar (1858), 26 Beav. 

261; Treasury Solicitor v. Lewis, [ 1900 J 2 Ch." 812 ; 
lie Wasserberg, Union of London & Smiths Bank v. 
Wasserberg, [1915] 1 Ch. 195. 

383. .] — Cant r. Gregory (1894), 10 

T. Ii. R. 584, C. A. 

384. For safe custody — Effect.] — 

Although it is essential to the creation of a valid 
donatio mortis causd that, after delivery of the 


subject-matter of the gift, the donee should con- 
tinue in possession of it until the death of the donor, 
the mere fact of the donor agreeing to take back 
the property for safe custody does not affect the 
validity of the previous gift. — Re Hawkins, Watts 
r. Nash, [1924J 2 Ch. 47 ; 93 L. J. Ch. 319 ; 131 
L. T. 446 ; 68 Sol. Jo. 561. 

385. Donee already in possession — In another 
capacity — Supervening Intention to make gift.] — 

Cain r. Moon, No. 286, aide. 

386. - Re Weston, Bartho- 
lomew v. Menzies, No. '302, ante. 

Compare No. 359, ante . 

Delivery to agent.] — See Sub-sect. 3, 0., post. 

C. Delivery to Agent. 

387. Must be agent for donee.] — Farquhar- 
son v. Cave, No. 370, ante. 

388. .] — Moore v. Darton, No. 288, ante. 

389. .’] — A lady had a dressing-case & a 

box, both containing jewellery ; the dressing-case 
was in her possession at the place where she died, 
the box was at her residence. On her death-bed 
she delivered the keys to her servant, with 
directions to deliver both to pltfs. in the event of 
her dying ; — Held : that this did not amount to a 
donatio mortis causd. — Powell v. Hellicar (1858), 
26 Beav. 261 ; 28 B. .1. Ch. 355; 5 Jur. N. S. 
232 ; 7 W. R. 171 ; 53 E. R. 898. 

Annotation : — Refd. lie Wasserberg, Union of Loudon & 

Smiths Bank r. Wasserberg, [191 5 J 1 Ch. 195. 

390. .] — A. when eighty-six years of age 

& confined to bed by feebleness, although not 
really ill, handed to liis servant a packet con- 
taining a promissory note & a memorandum 
of gift, & on the outer cover of the packet A. 
had written, “ June 3, 1907, a present to W., 
care of 0. (A.’s servant), to be forwarded in due 
season. Jt would be well to register the enclosed.” 
A. told his servant to put the packet in a safe place, 
& she put it in a safe in A.’s house. A. died in 
Oct. 1907 ; — Held : the gift did not constitute a 


them away ; wrap them up & lock 
them up in your trunk.” At the 
■ame timo he handed to her a pocket 
book containing 8150, Haying that it 
was for present expenses. Subsequently 
he made a will bequeathing legacies 
to his wife, liis partner, two graud- 
nephews & nieces & nephews. When 
giving directions for the drafting of 
his will, on the amount of the legacies 
to his wife & grand-nephews being 
counted up, he said, “ There is more 
than that ” : — Held : there was not 
a donatio mortis causd to the wife, 
deceased intending no more than a 
delivery for safe-keeping. — Eastern 
Trust Co. r. Jackhon (1905), 26 
C. L. T. 386 ; 3 N. B. Eq. Rep. 180.— 


n. Resumption of control by donor 
— After delivery to donee — For safe 
custody .] — Although delivery of pos- 
session necessary to a valid donatio 
mortis causd may be antecedent to the 
words of gift (as in the case of a gift 
of a chattel to the bailee thereof) 
the delivery of a chattel by a master 
into the custody of his servant is not 
such a delivery of possession as 
followed at a subsequent date by 
words of gift, will constitute an 
effective donatio mortis causd. — 
National Trustees Executors & 
Agency Co. v . O’Hea (1904), 29 
V. L. It. 814.— AUS. 


o. .] — Deceased 


requested her son, with whom she 
resided, to draw from the Savings' 
Bank, for her, *1,200, which ho 
accordingly did, & having brought 
it home, she placed it in her box. This 
was six months previous to her death, 
& a short timo after the execution 
of her last will, in which her properties 
& her moneys had been bequeathed 
in detail to her children. It was stated 
by tho son that this sum was after- 
wards in the presence of witnesses 
allocated by his mother to various 
parties (including himself for the 
largest amount), conditional in the 
event of her not living. Some weeks 
before her death deceased gave her 
son the key of the box, & requested him 
to take out the said sum, which he 
did, & count it ; she then directed 
him to replace it in her box, confirming 
her previous directions with some 
additions. After her death the son 
distributed tho amount as dirocted : — • 
Held : tho facts as deposed to did not 
constitute a donatio mortis causd. — 
Morris v. Murphy (1888), 7 Nfld. L. R. 
295.— NFLD. 

p. Delivery of receipts to donee- 
debtor — By donor creditor — With in- 
structions to bum.) — Defts. were 
granted loans by deceased & gave 
receipts for the sums advanced, such 
receipts naming the Interest payable 
& the security upon which they were 
made, Shortly before his death 


deceased gave the receipts to defts., 
with instructions to burn them ; — 
Held : this amounted to a good donatio 
mortis causd of the sums advanced. — 
Hkitman v. Mack (1912), 31 N. Z. L. R. 
1242.— N.Z. 


PART V. SECT. 3, SUB-SECT. 3 — C. 

387 i. Must be agent for donee.}— 
A. had lent money to M., & the loan 
wub secured by a proinissory note 
& by title deeds which were handed 
by M. to A. A. shortly before his 
death, & in expectation of death, 
handed the promissory note & the 
title deeds to pltf. with instructions 
to hand them to M. in the event of his 
(A.'s) death : — Held : the documents 
were delivered to pltf. as M.’s agent 
& there was a valid donatio mortis 
causd. — Mathie v. McDonald (1916), 
1 6 S. It. N. 8. W. 446 ; 33 N. S. W. W. N . 
131.— AUS. 

387 ii. . ] — To effect a donatio 

mortis causd , delivery to a third peraon 
for the use of the donee is sufficient, 
provided that such third person is not 
a mere trustee, agent, or servant of tho 
donor. — Walker v. Footer (1900), 
20 C. L. T. 196 ; 30 S. C. R. 299.— CAN. 

887 iii. .] — Hutchieson's Exe- 
cutrix v. Shearer, [1909] S. C. 16 ; 
46 Sc. L. R. 15 ; 1G S. L. T. 404.— SCOT. 
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valid donatio mortis causd , inasmuch as the evi- 
dence did not establish that the gift was made in 
expectation of death, «fe as there had been no 
delivery to the donee or to any agent for him. — 
Re Kirkley, Gout v. Watson (1000). 25 T. L. B. 
522. 


Sect. 4 .—INCOMPLETE GIFTS. 

391. Court will complete.] — Re Dillon, 
Duffin v. Duffin, No. 298, ante. 

392. Defective delivery — How far material.] — 

Re Wasserberg, Union of London <fc Smiths 
Bank, Ltd. v. Wasserberg, No. 378, ante. 

393. Right of donee against executors — For 
transfer of legal title.] — Duffield v . Elwes, No. 
351, ante . 

394. -.] — Wildish r. Fowler, No. 
33, ante. 

395. - -.] — Re Billon, Buffin 

Buffin, No. 298, ante. 


Sect. 5. — PROOF. 

396. Presumption of gift — Circumstances in- 
sufficient to raise— Delivery during last illness.] — 

A paragraph in a paper in the following words : 
“ the above-named bonds were restored by A., & 
are placed in the hands of B. in trust for the use of 
O. after my decease ” : — Held : to be testamentary, 
notwithstanding a delivery of the bonds had taken 
place, <fc in the donor’s last illness. 

Semble. : what otherwise was a trust created in 


G.’s favour or rather a gift of the nature of a 
donatio inter vivos , or, perhaps, a donatio mortis 
causd , was converted into a testamentary bequest 
by the words — “ after my decease.” — Tapley v . 
Kent (1815), 1 Bob. Eccl. 400 ; 4 Notes of Oases, 
292 ; 9 Jur. 1041 ; 163 E. B. 1080. 

397. Failure to make valid testa- 
mentary disposition.] — Where the circumstances 
are such as to indicate an intention to make a 
testamentary gift, &; the intention fails for want 
of proper attestation, a donatio mortis causd will 
not be presumed. — Re Patterson’s Estate, 
Mitchell v . Smith (1864), 4 Be G. J. & Sm. 422 ; 
4 New Hep. 310 ; 33 L. J. Oh. 596 ; 10 L. T. 801 ; 
12 W. K. 911 ; 40 E. K. 982, L. J.J. 

398. Onus of proof — On donee.] — Cosnahan v . 
Grice, No. 375, ante. 

399. Evidence of donee alone — Whether corro- 
boration necessary.] — A donatio mortis causd can 
only he supported on the clear & decisive testimony 
of disinterested witnesses. — W ilton v. Hayes 
(1813), 1 L. T. O. S. 263, L. 0. 

400. *.] — A gift by a dying man of a 
banker’s deposit receipt under such circumstances 
as to constitute it a good donatio mortis causd 
will be upheld, even though the only evidence in 
support of the claim be that of the donee, if the 
ct. considers that evidence trustworthy. — Re 
Farm an, Farman v . Smith (1887), 57 L. J. Oh. 
637 ; 58 L. T. 12 ; 4 T. L. B. 168. 

Annotation : - Ref d. "Wildish v. Fowler (1888), 5 T. L. It. 

113. 

401. -Wildish v. Fowler, No. 
33, ante. 

See , generally , Evidence, Yol. XXII., pp. 133 


PART V. SECT. 4. 

q. Absence of seal — On assignment 
of mortgage debt.] — The holder of a 
mtge. security while labouring under 
an attack of sickness, of which he 
subsequently died, indorsed on the in- 
denture a memorandum assigning the 
same to his wife for the benellt of 
herself & liis children, winch he signed, 
but did not, seal, although the memo- 
randum expressed it to be under seal : 
• — Held : the wife took no interest 
imder such assignment, as a donatio 
mortis causd.— Tiffan v r. Clarke 
( 1858), G Gr. 174— CAN. 

r. Death of donor — Before pre- 
senlation of order to pay.] — A person 
shortly before his death gave to a 
friend the following document 
“ £2,500. On demand pay to bank 
of N. 8. W. or order the sum of £2,500 
& charge same to debit on my account 
m your books.” 

Deceased who was in weak health, 
wished to give J. the manager of the 
Bank & a friend, the sum to be held 
in trust for him if he recovered & in 
case of liis death to t>o distributed in 
accordance with otiior instructions to 
J. The document was prepared & 
executed because there was not time 
to draw a now will. Deceased died 
before the order was presented : — 
Held : it was intendod to be a donatio 
mortis causd but that it was incomplete 
owing to death taking place prior to 
presentation. — lie Huqgart, Jenkins 
v . Public Trustee (1914), 33 N. Z. 
L. R. 1202.— N.Z. 

PART V. SECT. 5. 

898 i. Onus of proof — On donee .] — 
Morrison v. Forbes (1890), 17 


It. (Ct. of Sess.) 95S ; 27 Sc. L. R. 
775.- SCOT. 

399 i. Evidence of donee alone — 
TI heth er corroborat ion necessary. J — 
McGuire r. McGuire (1917), 50 

N. S. R. 477 ; 33 D. L. II. 103.— CAN. 

399 ii. — ' To constitute 

a good donatio mortis causd. corrobora- 
tion of claimant’s testimony in some 
material respect is essential. This 
may conic from circumstantial evidence 
& fair inference of fact arising out of 
other facts proven. — Young v. 
Bentley, 1 1 920 J 1 \V. W. It. 341.— 
CAN. 

399 iii. -.] — Dominion 

Trust Go. v . Inglis, [1921] 1 W. W. It. 
077.— CAN. 

399 iv. — .] — Where articles 

ure claimed under a donatio mortis 
causd & on claimant’s evidence the 
necessary attributes exist to con- 
stitute such a gift, it is open to the 
ct., notwithstanding Evidence Act, 
It. 8. B. C M 1911, c. 78, s. 11, to find 
the gift established without corrobora- 
tion of the donee’s evidence, especially 
where there are circumstances which 
tend to corroborate it. — Imperial 
Canadian Trust Co. v . Winstanlky, 
[1923] 1 D. L. R. 1148; 31 B. C. R. 
448 ; [1923] 1 W. W. R. 935.— CAN. 

399 v. .] — A donatio mortis 

causd can only be supported on the 
clear & decisive testimony of dis- 
interested witnesses. — W ilton v. 
Hayes (1843), 1 L. T. O. 8. 263.— IR. 

399 vi. .] — A donatio mortis 

causd may be established by the evi- 
dence of the donee alone. — M’G onnell 


r. Murray (1809), 3 1. R. Eq. 400. — 

IR. 

s . Evidence too vague — To establish 
(rift.] — Action by administrator of an 
estate to recover $530.95, then in a 
chartered bank to the credit of defts. 
Deft. Keyes, sister of deceased, claimed 
that the money in question had been 
transferred to her credit in the bank, 
& deceased had intended to make a 
gift of the same to her : — Held : the 
evidence had not established a gift 
mortis causd . — Munn r. Keyer (1912), 
23 (). W. R. 292 ; 4 O. W. N. 250 ; 
0 I). L. R. 878.- -CAN. 

t. Corroborative evidence — • IV hat 
constitutes.}-— It is not evidence in 
corroboration of the gift that the 
donee was a sister of deceased, or that 
on the previous night deceased directed 
her brother to take from her safe a 
satchel containing money & placed a 
part of the money in the hands of her 
sister for safe keeping, or that, after 
the death of the donor, the donee paid 
a sum of money in accordance with 
directions said to have been given by 
deceased. — McGuire v. McGuire 
(1917), 50 N. 8. R. 477 ; 33 D. L. It. 
103.— CAN. 

a. Parol evidence — Admissibility 
of. J— The delivery of movables with 
the purpose of donation mortis causd 
may be proved by parole. — Morris v. 
Riddick (1867), 5 Macph. (Ct. of Sees.) 
1036 ; 39 8c. Jur. 030.— SCOT. 

b. .1 — Robertson v. 

Taylor (1868), 6 Macph. (Ct. of Sess.) 
917 ; 40 8c. Jur. 526.— SCOT. 

c. .] — Gibson v. 

Hutchison (1872), 10 Macph. (Ct. 
of Sess.) 923.- SCOT. 
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Sect. (5.— EFFECT OF SUBSEQUENT EXECUTION 
OF WILL. 


402. General rule — Gift not affected.] — Olio 
by will disposes of liis personal estate. & after- 
wards by parol gives £100 bill to one, to deliver 
over to his nephew, if testator should die of that 
sickness : such gift decreed good. — Drury r. 
Smith (1717), 1 P. Wms. 404 ; 2 Eq. Cos. Abr. 
575 ; 24 E. R. 4 10, L. C. 

Annotations : — Refd. Sncllgrove r. Daily (1741), 3 Atk. 214. 

Mentd. Ward r. Turner (1752), 1 Dick. 1 70. 

403. -Where a donor lias made a 
donatio mortis causa , the mere fact that lie sub- 
sequently makes a will by which he gives to the 
donee a legacy of equal amount does not raise the 
presumption that the legacy was intended as a 
satisfaction of the donation. 

Testator gave to pltf., who was his housekeeper, 
certain deposit notes for sums representing in the 
aggregate £2,000 under such circumstances as to 
constitute a valid donatio mortis causa of the sums 
thereby represented. Two days later he made a 
will by which he gave her a legacy of £2,000 : — 
Held : the will was not a revocation of the dona- 
tion, & there being no circumstances from which 
the ct. could infer that testator intended that the 
legacy should be a satisfaction of the donation, 
pltf. was entitled both to the donation & the 
legacy. — Hudson r. Spencer, [1010] 2 Oh. 285 ; 
79 L. ,T. Oh. 50G ; 103 L. T. 270 ; 54 Sol. do. 601. 
Annotation : — Mentd. Be Wasserberg, Union of London & 

Smiths Bank r. Wasserberg, 11915) 1 Cb. 195. 

404. Gift by will of identical amount — How far 
satisfaction.] — One having by his will given his 
wife £600 in money, on his death-bed ordered his 
servant to deliver* to his wife, then present, two 
bank notes, payable to bearer, amounting to £600, 


saying, lie hod not done enough for his wife ; this 
gift is additional, & shall not be construed a pay- 
ment of the former legacy in testator’s lifetime. 

There cannot be a gift of a bond or chose in 
action by way of donatio mortis causa. Neither 
can anything operate as such without having been 
delivered in testator’s lifetime by him or his order. 
In every donatio mortis cansd delivery must be 
made by the party in liis last sickness. — Miller 
v. Miller (1735), 3 P. Wms. 356 ; 2 Eq. Cas. Abr. 
575 ; 24 E. R. 1009. 

Annotations : — Refd. Gardner?. Parker (1818), 3 Madd. 184 ; 

Walter i\ Hodge (1818), 2 Swan. 92 ; Veal r. Veal (1859), 

27 Beav. 303. Mentd. Ward v. Turner (1752), 1 Dick. 170. 

405. -.] — Qu. : whether a doyyatio 

mortis causa is avoided by the fact, that a will or 
codicil is subsequently made ; (2) whether a 

remainder may be limited on a donatio mortis 
causa ; (3) whether, the donatio mortis causa being 
of a mtge. debt, a gift of the same sum, with the 
same remainder over, in a subsequent codicil, is 
to be considered a satisfaction. — Hambrooke v. 
Simmons (1827), 4 Russ. 25 ; 38 E. R. 714. 

406. Intention to satisfy must be 
shown.] — Hudson v. Spencer, No. 403, ante. 

Sec, generally* Wills. 


Sect. 7.— LIABILITIES ATTACHING TO GIFTS. 

407. Subject to debts.] — Smith v. Oasen 
(1718), 1 P. Wins. App. 406 ; 24 E. R. 447. 

408. .] — Tate r. Leithead, No. 226, ante. 

Subject to death duties .] —Sec Estate & other 

Death Duties, Yol. XXL, p. 10, Nos. 43, 44. 
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GLEANING. 

See Agriculture. 

GLEBE. 

See Lgclesiasticajl Law. 

GOLDSMITHS LICENCE. 

Sec Hevende. 

GOODS, SALE OF. 

See Sale oe Goods. 

GOODWILL. 

See Partnership ; Trade and Trade Unions. 

GOVERNMENT. 

Sec Constitutional Law ; I’arliament. 

GRAND JURY. 

Sec J DRIES. 

GRAVE. 


See Burial and Cremation. 



( 658 ) 


GRAZING. 

See Agriculture ; Animals. 


GREAT SEAL 

See Constitutional Law. 


GROUND GAME. 

See Game. 


GROUND RENTS. 

See Landlord and Tenant ; Real Property and Chattels Real ; Sale of Land. 


GROWING CROPS. 

Sec Agriculture : Bills of Sale ; Distress ; Landlord and Tenant ; Sale of Land. 


END OF VOL. XXV. 


PRINTED IN GREAT BRITAIN BY WILLIAM CLOWES AND SONS, LIMITED, LONDON AND BECCLKS. 



